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PRICE    BEDVGBD    TO    SIX    DOI^IiABS. 

THE  ENTIRE   WORE,  UNABRIDGED, 

In  One  Vohune,  Crown  Qnarto,  of  1452  Pages, 

€#Mf  i»lng  all  tlie  matter  of  Dr.  Wtlhutmt'm  Orljrliial  Work,  Ms  ImproTeatente  «p 

to  t^e  time  ot  his  deatli,  and  now  Ufcoroackljr  revised,  dmd 

(reatljr  emlarf^ed  aad  tatproTeay  ox 

PIIOFE880II   CHAUNCEY   A.   OOODRICH,  OF   YALE  COLLEGE. 

PUBLISHED  BY  G.  ft  C.  MERRIAM,  SPRINGFIELD,  MASS., 

JLHD    BOLD  BT    BOOK8BLI.BBB    IN   KBW   TO&X,    BOSTON,    PHILADBLPHIA,  BALTIICOBB,  WASHINOTOX, 

CHiJLLBSTON,  KOBILB,  NBW  0BLBAN8,  ST.  LOUIS,  OINOINNATI,  LOUIBTILLB,  PITTSBUBOH, 

OHZCAGO,  SBTBOIT,  BUFFALO,  BO0HB8TU,  ALBANT,  TBOT,  BUBUNOTON, 

POBTLAJTD,  AND  TH&OUGH  THB  COUNTBT. 

In  the  laagnage  of  an  eminent  critic,  "  In  it»  IMimtiom  —  the  otgect  for  which  nine  tenths  of  our 
references  to  snui  a  work  are  made  —  it  stands  witnout  a  riral  in  the  annals  of  English  lexioographj." 
These  definitions,  without  abridgment  or  condensation,  are  onlj  giren  in  this,  fir.  Webster's  large 
work,  and  are  not  found  in  any  mere  abridgment,  or  works  on  a  more  limited  plan.  It  contains 
THBBB  TiMBS  the  smount  of  matter  found  in  anj  other  English  Dictionary  compiled  in  this  country, 
or  any  abridgment  of  tlus  work,  yet  is  sold  at  a  trifling  adTanoe  abore  the  price  of  other  and  limited 
works. 


TESTIMONIALS. 


It  is  with  pleasure  that  we  greet  this  new  and  Taluable 
contribution  to  American  literature.  We  recommend  it  to 
all  who  desire  to  possess  THE  HOST  COMPLETE,  AC- 
CURATE, AIO)  BSUABLE  DICTIONARY  OF  THE 
LAKGUAOS. 


Andihutv  other  memben  of  the  United  Statta  Senate. 
Thbodobb  P^blinokutbbn,  Chancellor  of  the  VmverwUy 

of  New  York. 
William  H.  Caxpbbll,  Editor  N,  F.  Dietriet  School 

JoumaL 
Obobob  N.  Bbioob,  Governor  of  Maetachmette. 

I  find  it  an  inTalnable  vade  msBtsn. 

I  think  it  the  most  nseftil  Diotionary  of  the  English 
snd  American  language  extant. 


jv.L^Ay. 


ETery  scholar  knows  the  Tslue  of  a  work  which,  in  addi- 
tion to  its  etymological  learning,  has  done  so  much  to 
enlarge  our  acquaintance  with  the  English  Tocabulary,  both 
by  the  number  of  its  words,  and  the  accuracy  and  extent 
ot  its  definitions. 


Wabbinoton.  /<m.  31, 1850. 
I  possess  many  Dictionaries,  and  of 
most  of  the  learned  and  cultivated  lan- 
Ruages,  ancient  and  modem ;  but  I  nerer 
feel  that  I  am  entirely  armed  and 
equipped,  in  this  respect,  without  Dr. 
Webster  at  command. 

DANIEL  WEBSTER. 

We  rejoice  that  it  bids  fkir  to  become 
the  standard  Dictionary  to  be  used  by 
the  numerous  millions  of  people  who  are 
to  inhabit  the  United  States.  —  SAgned  hy 
ome  hundred  and  four  Membere  qf  Con- 


"Best  specimen  of  the  printing  art 
erer  produced  in  this  country."  — Librct- 
rian  of  Congrma,  **  Ethnological  depart- 
ment surpasses  any  thing  that  has  been 
done  for  the  Enfflish  language."  —  George 
Bancroft,  '<Tne  copious  list  of  geo- 
graphical names  is  itself  wobth  thb 
oosT  07  thb  wbolb  wobx."  —  &Aoo< 
Committee  of  Framingham,  "  Without 
reserre  or  qualification,  the  best  extant." 
—Free,  OUn.  '*  Surpassed  in  Aillness 
and  accuracy  by  none  m  our  language." 
—Free.  Wagland.  "It  far  excels  all 
otheiB  in  ^ring  and  defining  scientific 
terms." — Prrn.  Hitchcock,  "The stand- 
ard whererer  the  English  language  is 
spoken,  it  deserves  to  be,  must  be,  is, 
and  will  be."  —  Prof.  Stowe.  "  An  honor 
to  the  language." —i>«t.Aii»iipAfvy.  "A 
copiousness,  perspicuity,  and  accuracy  not 
found  in  any  oxkex,"  —  Pre$,  Dag.  "A 
great  improvement  on  all  which  have  pre- 
ceded." — Free.  Batee.  "  Worthy  of  gen- 
eral patronage."  —  Fret,  Woodt,  "  Most 
complete,  accurate,  and  reUaUe  of  tiie 
lauflniage.  —  William  B,  Calhoun^  Robert 
C.  Wintkrop^  Richard  S.  Ruit,  Theodore 
F.  King.  Edmund  Burke,  John  Young, 
Christopher  Morgan,  Ahah  Hunt,  Millard 
FiUmore,  and  Preeiiente  Beeeher,  Larra- 
bee,  Keller,  WboUeg,  Blanchard,  Smith, 
and  Knox. 
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BB8T  PICTIOH ART  of  tlie  JElTGIiISH  I.ANGUAOB. "  — /!«mim  Mvmidg  dhvtL 
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PBIGE    BIJDITGED    TO    SIX    DOJLI4ABS. 

THE  ENTIRE  WORK,  UNABRIDGED, 


■>  f^— ^ — B^TIMBS  t^p  matter  found  In  any  otber  Bnsltsli  IuietinnAv«- 

compUedIn  tbl.  conntrT,  or  any  abridgment  of  tuR.  wo?f  ,  X2d  ySt    ^^ 
"It«  deflnlUons  are  models  of  ^OKDBITSATIOK  and         ^ 
PURITY.*'  —  Bon.  W.  B,  Calhoun, 
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PUBLISHED  BY  G.  b  C.  MERRIAM,  SPRINGFIELD,  MASS., 

ASD    8OI1D    BT    AI.I*    BOOK8BI.I.BRB. 


TEtttlMOMlALS. 
«  I  find  it  an  inralnable  vade  meeum" 

»  AcouHATB  and  sbliabiiB  in  giyin^  a  Just^lhibition 
of  the  Langnage." 


**  Host  oeewroU  and  reliable  Dictionary  of  the  Langilage," 


*'  Every  aehoiar  knows  its  yalue. 


*<  A  reiy  ralnable  work —  a  zibobssitt  lo  bvbbt  ia>u- 

•■ 


GATED  ICAN. 


;\" 


*<  AoEB  WILL  SLAFSB  before  any  othef  Bictiontfry  of 
the  language  wUl  be  required." 


LL.D.,  of  Scotland,  author  of  Ch.  Philoso.,  etc. 

■*  Its  reputation  is  widely  extended,  1  doubt  not  this 
edition  has  receiyed  essential  improvements  from  the 
able  hands  it  has  passed  through." 

*<  Beet  Defining  Didionafy  in  the  English  Language." 


It  IB  acknowledged,  both  in  this 
cotintiy  and  in  AiAerica,  to  be  the  moat 
coploaa  and  moat  excellent  at  present 
in  circnlation.--.^<Wor  qftke  London 
Imperial  Dictionary,  1849. 

Thx  best  and  most  uasFUL  Dic- 
tionary OF   TEiE   English   Lan- 

GVAGX  XYBB  PUBLISHED.  •^Xofkibn 

Times. 

We  rejoice  that  it  bids  fair  to  be- 
come the  stairdard  Dictionary  to  be 
used  by  the  numerous  millions  oFpeo- 

gle  who  are  to  inhabit  the  United 
tales.  —  Signed  by  one  hundred  and 
fou^  Members  of  Congress. 

Washington,  Jan.  31, 1860. 
I  possess  many  Dictionaries,  and  of 
most  of  the  learned  and  cultivate^  laa- 
gnages,  ancient  and  xhodern )  but  I 
never  feel  that  I  am  entirely  armed 
and  equipped,  in  this  respect,  without 
Dr.  Webster  at  command. 

DANIEL  WEBSTER.  ■ 

"  Best  specimen  of  the  printing  art 

ercr  produced  in  this  country."— Z»- 

brarian  of  Congress.    "  The  copious 

list  of  geographical  names  is  lUelf 

WORTH   THE   COST    OF   THE  WHOLE 

WORK."— &Aoo2  Committed  of  Fra- 
minghdm.  "  Without  reserve  or 
qnafification,  the  beit  extant."— Pre*. 
Olin,  "  Surpassed  fai  fullness  and  ac- 
curacy by  none  in  our  language.".— 
Prea.  Wayland.  **  It  far  excels  all 
othera  in  giving  and  defining  scientific 
terms."  —  Pr«s.  Hitchettek.  "The 
standard,  wherever  the  Engliah  lan- 
guage is  spoken,  it  deaerves  to  be. 
rouat  be,  is,  and  will  be."— Ph)^ 
l^towe.  "  An  honor  to  the  language." 
^Pres.  Humphrey.  *'A  copiousness, 
perapicuity,  and  accuracy  not  found 
m  any  other."— Prw.  Da^.  "A  great 
improvement  on  all  which  have  pre- 
ceded." — ,  Pres.  Bates.  "  Worthy  of 
general  patronage."  —  Ptv*.  Woods. 
'*  Most  complete,  accurate,  and  reli- 
able of  the  language."  —  William  B, 
Calhotm.  Bobert  C.  Winthrop,  Bichm 
ard  S.  Bust,  Theodore  F.  Kino,  Ed- 
mund Burke,  John  Young,  dhrisUh 
phar  Morgan,  Alvah  Hunt,  MiUard 
Fiiknore,  and  Pres.  Beeeher,  Larra- 
bee,  Keller,  Woolsey,  Blanehard, 
Smith,  and  Khoa, 
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M  APPENDIX  OF  FORMS 
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THE  RECENT  PLEADING  AND  OTHER  RULES, 


WITH 


Practical   Nott0* 

IftkU  rimid  moentum  est  et  perfectum. — Go.  lit.  280  a. 

IN  THREE  VOLUMES. 
VOL.    I. 

By  JOSEPH  ^HITTY,  Esq. 

OF  THE  MIDDLE  TEMPLE,  BAKBISTEE  AT  IaW. 

ElerentkL  Americaii  Editioii, 

FROM  THE  SIXTH  LONDON  EDITION,  CORRECTED  AND  ENLARGED. 

SEVENTH  LONDON  EDITION, 

By  H.  greening,  Esq.,  of  Lincoln's  Inn. 

Win  nous  in  additiohs,  bt  johr  a.  DDHUP  ANO  E.  D.  MAIIAHAI,  E^n, 

and  additional  notes,  and  bbfsbsncbs  to  later  decisions, 

By  J.  0.  PERKINS,  Esq. 
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ADVERTISEMENT 


TO  .TEB 


NINTH  AMERICAN  EDITION. 


Henbt  Greening,  Esq.,  the  editor  of  the  Seventh  and  last 
£n^i8h  edition  of  Chitty's  Pleading,  in  his  Preface  to  the  work 
states,  in  reference  to  die  changes  which  have  been  made  by 
him,  that  <<  the  alterations  in  the  text  of  the  first  volume  will  be 
found  to  consist  principally  in  striking  out  those  portions,  which 
were  more  historical  than  useful  in  practice ;  such  as  the  ac- 
count of  the  ancient  numerous  and  perplexing  modes  of  com- 
mencing personal  actions ;  the  parts  relating  to  bailable  process, 
and  the  okl  forms  of  commencing  Deckrations ;  as  well  as  the 
account  of  the  defeooes  admissible  under  the  general  issue  be- 
fore the  Pleading  Rules  of  HiL  T.  4  Will.  4,  contained  in  the 
seventh  chapter  of  the  last  edition  :  in  the  place  of  which,  he 
says,  '^  I  have  endeavored  to  give  the  present  law  of  practice, 
using  of  course  as  much  of  the  old  material  as  I  found  applica- 
ble to  the  subject." 

It  is  presumed,  that  the  system  of  Pleading  Rules,  above  re- 
ferred to,  has  not  been  adopted,  very  extensively  at  least,  in  the 
United  States,  and  consequently  no  such  sudden  changes  would 
be  expedient  or  admissible  in  a  work  on  the  subject  of  pleading 
here.  Those  parts  which  have  been  very  properly  struck  from 
the  work  by  Mr.  Greening,  for  the  benefit  of  the  English  Prac- 
titioner, are  scarcely  less  useful  to  be  retained  for  the  purposes 
of  the  law  as  at  present  existing  in  this  country,  than  they  were 
at  the  time  they  were  originally  inserted. 

It  has  consequently  not  been  thought  advisable,  in  the  prepa- 
ration of  the  present  American  edition,  to  leave  out  those  por- 


lY  ABVEBTISEHBKT  TO  KINXH  AMRRTOAW  BDITION* 

tions  of  the  work,  which  have  been  omitted  by  Mr.  Greening 
in  his  edition. 

Mr.  Greening  has,  however,  made  some  additions  to  the  text 
of  the  work  as  left  by  Mr.  Chitty.  These  additions  occur 
mainly  in  the  seventh  chapter.  They  have  been  carefully  se- 
lected, and  are  all  inserted  in  the  Notes  to  that  chapter  in 
the  present  American  edition.  The  student  and  practitioner 
will  therefore  find,  that  while  they  have  not  lost  any  portion 
of  Mr.  Chitty's  invaluable  labors,  which  might  be  of  service  in 
this  country,  they  have  gained^  and  will  have  in  this  edition,  all 
the  additions  and  improvements,  which  Mr.  Greening  has 
thought  it  necessary  or  proper  to  make  to  the  text  of  the  first 
volume  of  his  edition. 

As  to  the  Forms  in  the  second  and  third  volumes,  those  of 
Mr.  Chitty's  former  editions  have  been  preserved  and  retained, 
for  the  same  reasons  given  by  Mr.  Ingraham  in  his  Preface  to 
the  Eighth  American  edition  of  this  work. 

This  Ninth  American  edition  will  be  found  to  contain  large 
and  important  additions  to  the  American  Notes,  and  a  great 
number  of  citations  have  been  added  to  former  Notes,  and 
many  entirely  new  Notes  have  been  inserted.  It  is  hoped,  that 
the  inquiries  of  the  student  will  in  some  measure  be  satisfied, 
and  the  labors  of  the  practitioner  lightened,  thereby. 

J.   C.   P. 

Salem,  ^;?ri/ 22,  1844. 


THE 


AMERICAN  EDITOR'S  PREFACE 


TO    THB 


EIGHTH  AMERICAN  EDITION, 


At  the  time  when  the  call  of  the  Profession  induced  the  Pub- 
lishers of  the  seventh  and  former  American  editions  of  Mr. 
Chitty's  work  on  Pleading,  to  make  arrangements  to  put  it 
again  to  press,  the  first  and  second  volumes  of  the  sixth  Lon- 
don edition  had  been  received  from  England,  but  the  third  was 
unpublished.  An  attentive  examination  induced  the  Editor  to 
prepare  the  first  volume  only  of  that  edition,  containing  the 
principles  and  rules  upon  which  Pleadings  should  be  framed, 
for  republication.  The  second  and  third  volumes  of  the  sixth 
American  Edition,  with  additional  notes,  were  then  re-printed, 
and  the  Precedents  adopted  as  those  of  the  seventh  American 
Edition,  as  they  have  been  of  the  present. 

The  Editor  was  induced  to  adopt  that  course,  because  sufii- 
cient  reason  appeared  to  him  to  exist  for  not  presenting  to  the 
Profession  in  the  United  States  a  set  of  Precedents,  which,  in 
the  numerous  jurisdictions  of  the  Union,  would  not  be  consid- 
ered as  having  the  stamp  of  authority.  He  still  thinks  that  his 
view  was  correct,  and  has  adhered  to  it  in  preparing  the  pres- 
ent edition.  The  Precedents  under  the  New  Rules  are  very 
concise  and  convenient ;  but  it  would  be  presumption  in  the 
Editor,  upon  his  own  view  of  their  superior  utility,  to  offer  them 
instead  of  those  which,  from  long  adoption  and  use,  have  the 
weight  of  judicial  decision. 


Vi  AMERICAK  BDHOB'S  PREFACB. 

An  Appendix  of  Forms  in  Assumpsit,  adapted  to  the  New 
Rules,  from  the  second  volume  of  the  new  London  edition,  is 
inserted  at  the  end  of  the  third  volume  of  the  seventh  Ameri- 
can, and  of  this  edition. 

It  was  the  intention  of  the  publishers  when  the  third  English 
volume  was  received,  if  the  wishes  of  the  Profession  in  this 
country  seemed  to  require  it,  to  issue  a  Supplement  of  Forms 
prescribed  by  the  New  Rules,  and  some  others  which  have  been 
prepared  by  eminent  pleaders,  who  have  deemed  a  more  suc- 
cinct mode  of  declaring  in  all  cases  to  be  authorized  by  the 
spirit  of  one  of  those  Rules.*  The  adoption  generally  of  those 
forms  in  practice  in  this  country  would  have  been  the  sanction 
of  the  Publishers  for  their  insertion  in  a  future  edition.  The 
publication  of  the  excellent  "  PRECEDENTS  IN  PLEAD- 
ING,"t  by  Mr.  Joseph  Chirty,  Jr.,  in  1839,  rendered  such  an 
addition  to  this  work  superfluous.  The  pleader  who  is  desirous 
to  state  his  case  with  brevity  and  precision,  will  there  find  the 
best  guides,  and  perhaps  the  time  is  not  far  distant  when  he  will 
resort  to  them^  on  all  important  occasions,  in  preference  to  any 
others. 

Philadelphia,  November  2,  1840. 


♦  Reg.  Gen.  Trin.  T.  1  W.  4. 

f  PuBUSHERs'  Note. — An  American  edition  of  the  work  here  relerred  to,  Chitty's 
Prscederts,  in  2  toIs.  was  issaed  by  the  pablishen  of  Chitty'a  Pleading,  in  1839,  and 
lias  proved  highly  satisfactory  to  the  Profession  in  this  country. 
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TO  THE  SnTH  ENGLISH  EDITION. 


Thb  subjectB  of  tlus  work  are»  Ist,  who  are  to  be  tlie  Forties  to  an  ac- 
tion ;  2al7,  the  proper  Forms  ofAcdon^  and  which  must  now  be  accorate- 
Ijr  stated,  even  in  the  writ ;  and  Sdly,  the  Pleadtngs  therein.  And  aa  a 
mistake  in  either  of  these  would  in  general  be  fatal  to  the  action  or  the 
defence,  it  is  obidous  that  a  yery  accurate  knowledge  of  these  subjects  is 
essential  not  only  to  ihe  jffrqfess^  Special  Pleader  and  Bamriztery  but  also 
to  every  Attorney^  who  is  responsible  to  his  client  for  the  sufficiency  of 
the  proceedings,  and  who,  if  generally  informed  on  the  subjects  of  this 
Tolome,  and  duly  attentive,  would  frequently  discover  errors  which  have 
been  overlooked  by  the  pleader,  or  barrister,  and  by  a  timely  suggestion 
might  prevent  a  disastrous  defeat,  which  would  be  injurious  to  his  own 
as  his  client's  interest,  and  discreditable  to  the  administration  of  justice. 
Since  tiie  recent  enactments  and  rules,  these  subjects  have  greatly  risen 
in  piBctical  importance,  and  a  new  edition  of  the  work  has  become  essen- 
tial. The  editors  have  spared  no  exertions  to  render  the  work  more 
worthy  of  the  flattering  reception  the  prior  editors  have  received. 

The  principle  modem  alterations  in  Fleadings  have  been  the  prohibi- 
tion of  more  than  one  count  upon  each  cause  of  action,  and  the  exercise 
of  more  care  in  preparmg  that  single  count  than  heretofore,  and  the  abo- 
lition or  rendepag  less  frequent  the  use  of  a  plea  of  general  issue,  and  re- 
quiring almost  every  ground  of  defense  to  be  pleaded  specially.  The 
great  increase  in  the  number  of  pleas  has  rendered  it  necessary  to  prepare 
ON  enHrdy  fiaw  Third  volwme  of  PUm  and  RepUcationSy  and  subseqttmt 
PleadinffSj  most  of  which  have  occurred  in  actual  practice,  and  been  de- 
cided to  be  sufficient,  and  all  have  heen  carefully  examined,  adapted  to 
the  new  rules,  and  annotated. 

The  modem  Statutes  and  Hules  relating  to  Practice  and  Pleading  are 
so  peculiarly  important,  that  it  has  been  deemed  advisable  to  print  the 
same  in  the  Appendix  concluding  this  volume  ;  and  Students  and  practi- 
tioners will  find  it  essential  to  read  them  attentively,  so  as  to  be  well  in- 
formed upon  the  general  import,  and  not  merely  to  refer  to  them  occa- 
sionally. 

The  Practioner  who  will  resolve  to  make  himself  master  of  these  con- 
fessedly dry  but  essential  subjects  of  legal  knowledge,  will  soon  find  him- 
self on  the  vantage  ground,  and  in  many  collateral  circumstances,  espe- 
cially as  regards  EvCdence^  would  be  enabled  to  anticipate  advantages  or 
difficulties  which  others  would  nqt  perceive ;  at  all  events,  he  cannot  safe- 
ly even  commence  an  action  without  being  well  informed  upon  all  subjects 
relating  to  the  parties  to  an  action,  which  constitutes  the  basis  of  sub* 
sequent  proceedings. 

12A  May,  A.  P.  1886. 


PUBLISHER'S  ADVERTISEMENT. 


The  original  paging  of  the  early  editions  of  Chitty's  Plead- 
ings having  been  kept  up  in  the  subsequent  ones,  in  order  to 
prevent  confusion  in  the  frequent  references  which  are  made  to 
this  work  by  other  writers,  various  errors  have  crept  into  the 
Analytical  Tables,  and  Index  to  each  Volume. 

In  some  cases  several  pages  of  the  old  edition  have  been 
cancelled,  while  the  corresponding  heads  in  the  Index  have  been 
suffered  to  remain,  and  confusion  has  arisen  from  this  source. 

Knowing  the  importance  to  the  Profession  of  being  able  to 
refer  at  once  to  the  several  heads  named  in  the  Index,  the  Pub* 
lishers  have  had  the  Indexes  and  Analytical  Tables  carefully  re-^ 
vised,  collated  with  the  text,  and  every  error  corrected,  so  that 
it  is  believed  no  farther  inconvenience  will  be  experienced  on 
this  account. 

Springfield^  Mass.j  Oct.  1840. 


PREFACE  TO  THE  FIRST  EDITION 


Iv  submitting  this  treatise  to  the  public,  it  may  not  be  im- 
proper to  perfix  a  short  prospectus  or  analytical  view  of  its  con- 
tents, by  which  the  reader  may  be  enabled  to  judge,  how  far  the 
subject  proposed  to  be  considered  may  be  worthy  of  his  atten- 
tion. 

Upon  the  Practice  of  the  courts  of  common  law,  there  are 
already  before  the  pubUc  several  very  able  treatises ;  but  there 
is  no  work  of  any  magnitude  which  points  out,  the  Parties  to 
Actions,  or  the  Forms  of  Action^  qr  the  Pleadings  therein ;  and 
the  very  frequent  defects  in  actions  and  defenses,  occasioned  by 
mistakes  in  these  points,  sufficiently  evince  the  utility  of  a  prac- 
tical work  upon  the  subject ;  I  have  therefore  been  induced  to 
submit  the  following  pages  to  the  profession. 

In  the  ^5^  chapter  which  relates  to  The  Parties  to  an  Action, 
I  have  endeavored  to  point  out  who  should  be  made  the  plain- 
tiffs and  who  the  defendants,  as  well  in  actions  on  contracts  as 
Jbr  torts,  and  not  only  with  reference  to  the  interest  and  liability 
of  the  original  parties,  and  the  number  of  them,  and  whether 
standing  in  the  situation  of  agents,  joint-tenants,  tenants  in 
common,  or  partners,  and  who  are  to  join  or  be  joined ;  but  also 
where  there  has  been  an  assignment  of  interest,  or  change  of 
credit,  or  survivorship  between  several,  or  death  of  all  the  con- 
tracting parties,  or  bankruptcy,  insolvency  or  marriage.  The 
consequences  of  mistakes  in  the  proper  parties,  and  how  they 
are  to  be  taken  advantage  of,  and  when  they  are  to  be  aided, 
are  also  pointed  out. 

In  the  second  chapter  are  considered  the  Form  ami  the  particti- 
bar  applicability  of  each  Action ;  the  pleadings,  judgment,  and 
costs  therein  in  general;  the  consequences  of  mistake;  the 
Joinder  of  different  Forms  and  of  different  rights  of  action ;  the 

consequences  of  BUsjoinder ;  and  the  Election  of  the  best  rem- 
Vol.  lb 
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edy  where  the  plaintiff  has  the  choice  of  several.  In  consider- 
ing each  personal  action,  viz.  assumpsit,  debt,  covenant,  detinue, 
case,  trover,  replevin,  trespass,  apd  ejectment,  I  have  endeavor- 
ed to  confine  my  observations  to  the  cases  where  the  action  is 
sustainable,  or  when  it  is  preferable  to  another  remedy,  without 
inquiring  into  the  nature  of  rights  or  of  injuries,  which  would 
have  been  foreign  to  the  object  of  this  treatise  (a).  1  have 
however,  in  one  instance,  thought  it  advisable  to  depart  from 
this  plan,  in  order  the  better  to  explain  the  distinction  between 
the  action  of  trespass  and  that  of  trespass  on  the  case  ;  and  for 
this  purpose  I  have  endeavored  to  state  the  distinctions  between 
torts  committed  in  fact,  or  in  legal  consideration,  with  and  with- 
out force,  and  between  torts  immediate  and  consequential,  and 
how  far  the  legality  of  the  original  act,  or  the  defendant's  inten- 
tion, may  affect  the  form  of  action,  and  the  difference  arising 
from  the  circumstance  of  the  defendant's  having  acted  under 
color  of  process.  The  consequences  of  mistake  in  the  form  of 
action  are  also  stated. 

The  Joinder  of  different  Formsy  and  of  different  Rights  of 
action,  and  the  consequences  of  liiistake,  are  of  the  greatest 
importance  to  the  success  of  a  cause,  and  I  have,  therefore, 
with  some  minuteness,  pointed  out  the  particular  instances  of 
joinder^  which  may  be  most  likely  to  arise  in  practice. 

In  various  cases  the  plaintiff  has  an  Election  of  several  differ- 
ent forms  of  action  for  the  same  injury,  and  a  judicious  choice 
is  so  material,  that  it  may  frequently  enable  the  plaintiff  to  en- 
force his  claim,  which  would  be  defeated  or  delayed  by  the 
adoption  of  a  different  course ;  I  have  therefore  stated  several 
leading  points,  which  may  direct  the  Pleader  in  his  choice  of 
the  various  remedies. 

In  the  third  chapter ^  a  few  General  Rules  relating  to  Pleading 
are  collected,  and  pursuing  the  definition  of  pleading  (viz.  a 
statement  in  a  logical  and  legal  form  of  the  facts  of  which  the 
Courts  are  not  bound,  ex  officio,  to  take  notice,)  I  have  first 
pointed  out  what  facts  are  necessary  to  be  stated,  distinguishing 

(a)  In  many  works,  under  the  title  of  a  particular  action,  we  find  the  nature  of  rightt 
ctasidered ;  as,  for  instance,  under  the  head  <'  Assumpsit,"  after  stating  that  it  lies  on  a  biQ 
of  exchange,  we  find  the  whole  law  upon  bills  of  exchange  is  collected.  This  is  not  a  ooiip 
venient  mode  of  arranging  the  subject  in  a  pleading  point  of  view,  where  the  object  of  i»> 
quliy  is  meraly  the  ap|4icatiaQ  of  the/irwQf  action,  and  not  the  figkk 
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those  of  which  the  Coart  will,  ex  officio^  take  notice,  without 
their  being  shown  in  pleading ;  and  secondly  the  mode  of  stating 
those  facts  with  reference  to  certainty,  and  other  particulars; 
and  thirdly,  1  have  considered  the  rules  of  construction^  con- 
cluding the  chapter  with  the  division  of  the  parts  of  plead- 
ing. 

The  fourth  chapter  relates  to  the  form  and  requisites  of  the 
PrtBcipej  when  the  plaintiff  proceeds  by  special  original,  and 
of  the  Declaration  in  personal  actions  ;  and  with  respect  to  the 
latter  are  stated,  first  the  general  requisites,  and  secondly,  the 
different  parts,  and  more  particular  requisites  whether  in  actions 
founded  on  contracts  or  for  torts.  In  assumpsit,  the  appropriate 
special  and  common  counts  are  fully  examined,  and  the  struc- 
ture of  declarations  in  debt  and  covenant  is  separately  and  dis- 
tinctly considered. 

Actions  in  form  ex  delicto  are  so  multifarious,  that  I  have 
thought  it  better  to  refer  the  reader  to  the  Precedents  and  Notes 
in  the  Second  Volume,  than  to  attempt,  in  the  First,  to  point  out 
the  structure  of  the  declaration  in  each  particular  case ;  1  have, 
however,  considered  the  general  rules  to  be  observed  in  framing 
declarations  in  action  for  torts,  and  which  will  be  found  to  relate 
to  the  statement  of,  1st,  the  matter  or  thing  affected ;  2dly,  the 
plaintiff's  right  or  interest ;  3dly,  the  injury ;  and,  4thly,  the 
resulting  damages. 

The  utility  of  Several  Counts  in  the  same  declaration,  and 
the  forms  thereof,  are  also  treated  of  in  this  chapter,  which  con- 
cludes with  a  summary  of  the  instances  in  which  different  de« 
fects  in  a  declaration  will  be  aided. 

The  Claim  of  Conusance^  statement  of  the  defendant's  Ap^ 
pearance  and  Defense^  the  Demand  of  Oyer,  and  statement  of  a 
Deed  upon  it,  and  the  different  descriptions  of  Imparlances,  be* 
ing  connected  with  Pleading,  are  examined  in  the  fifth  Chapr 
ter. 

In  the  remaining  chapters  are  considered  in  their  natural  or- 
der— PlecLs  to  the  Jurisdiction  and  in  Abatement,  and  the  prot> 
ceedings  thereon ;  pleas  in  Bar  to  the  action  and  Avowries  and 
Cognizances  in  replevin,  and  pleas  and  notices  of  Set-off;  Rep^ 
lications  and  New  Assignments,  and  pleas  in  bar  to  avowries  and 
cognizances,  in  replevin ;  B^nders^  and  the  sub&equent  Plead- 
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f  1^^ ;  Issues  J  Repleaders^  Pleas  Puis  Darrein  Continuance ;  De^ 
murrersj  and  Joinders  in  Demurrer ;  and  this  Volume  concludes 
with  a  copious  Index  of  the  Contents. 


As  the  principal  object  of  the  First  Volume  is  directed  to  the 
statement  of  the  General  Rides  affecting  the  Pleading,  I  have 
thought  it  advisable  in  a  Second  Volume  to  give  Precedents  of 
the  Pleadings  most  likely  to  occur  in  practice,  with  notes.  The 
contents  of  this  Second  Volume  will  appear  from  thd  Analytical 
Table  prefixed,  and  from  the  Index  at  the  end  of  the  Third  Vol- 
ume. 

The  form  of  Courts,  (being  the  commencements  and  conclu- 
sions of  declarations  in  each  Court,  and  in  particular  actions,) 
are  incorporated  in  the  present  edition ;  but  as  the  Precedents 
of  declarations  on  Bills  of  Exchange,  Checks,  and  Promissory 
Notes,  are  printed  in  the  appendix  of  my  work  on  Bills  of  Ex- 
change, they  are  not  given  at  length  in  the  Second  Volume* 
The  counts  for  common  debts,  in  all  the  cases  which  ordinarily 
occur  in  practice,  are  given  on  account  of  their  great  utility ; 
the  statement  of  the  subject-matter  of  the  debt  in  these  Pre- 
cedents, not  only  serving  in  declarations  in  assumpsit,  but  also 
in  debt  on  simple  contract,  pleas  and  notices  of  set-off,  and  in 
affidavits  to  hold  to  bail. 

In  stating  different  titles  to  real  property,  and  the  conveyances 
and  other  means  by  which  such  titles  have  been  acquired,  the 
pleader  frequently  has  considerable  difficulty ;  I  have  therefore 
given'a  great  variety  of  Precedents  under  this  head.  With  re- 
spect to  other  special  counts,  and  to  pleas,  replications,  rejoin- 
ders, &c.,  I  have  endeavored  to  give  one  or  more  of  the  most 
usual  Precedents  under  each  head,  and  have  in  general,  in  the 
notes,  referred  to  the  Precedents  which  may  be  found  in  print 
It  was  impracticable  to  give  a  Precedent  for  every  case  which 
might  occur,  but  those  contained  in  this  Volume  may  be  readily 
applied  to  the  particular  circumstances  of  each  case,  or  at  least 
may  assist  in  the  structure  of  other  pleadings ;  and  though  the 
student  may  derive  some  assistance  from  this  collection,  yet  be 
must  not  thereby  be  induced  to  f efrain  frcNU.  taking,  or  at  least 
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analyzing  other  Pleadings,  according  to  the  course  which  his 
own  judgment,  or  that  of  a  friend  more  experienced,  may  sug- 
gest. 


The  utility  of  a  work  of  this  description  must  depend  on  the 
mode  in  which  the  subject  is  arranged,  the  correctness  of  the 
positions  supported  by  legal  decisions,  for  selection  of  the  best 
authorities,  and  the  facility  of  access  or  means  of  a  full  and  ac- 
curate Index.  To  these  points,  therefore,  I  have  endeavored 
to  pay  attention,  and,  besides  the  Reports  which  I  have  consult- 
ed, the  reader  is  frequently  referred  to  the  Digests  and  Elemen- 
tary writers,  .  Indeed,  it  was  impracticable  to  write  on  the  sub- 
ject upon  which  the  authors  alluded  to  had  touched,  without  oc- 
casionally finding  some  parts  pre-occupied,  and  the  matter  so 
ably  treated  of  as  to  leave  it  open  to  me  to  do  little  more  than 
enlarge  upon,  and  arrange  such  parts  of  the  subject  according 
to  my  own  plan.  When  this  has  occurred,  I  have  considered 
that  it  would  be  the  most  candid  mode  of  acknowledging  the 
assistance  I  have  derived  from  these  works,  and  at  the  same 
time  most  useful  to  the  profession,  if,  in  the  notes,  I  referred  to 
those  authors,  in  addition  to  the  reported  decisions,  sanctioning 
my  own  view  of  the  subject  by  the  weight  of  their  authority. 

The  kindness  of  my  friends  has  so  engaged  me  in  profession- 
al avocations,  that  I  have  with  difficulty  prepared  this  work  for 
publication,  and  the  various  interruptions  which  I  have  experi- 
enced, must,  I  fear,  have  occasioned  some  inaccuracies,  for 
which,  however,  I  hope  the  candor  of  the  reader  will  make  al- 
lowance. 

J.  CHITTY. 

Temple^  7th  November^ 
A.  D.  1808. 
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as  regards  injuries  to  the  person,  73 
as  to  personal  property,  74 
•with  respect  to  real  property,  ib. 
consequence  of  misjoinder  or  nonjoinder,  75 
11.  Defendants,  76 

1,  as  between  the  original  parties,  and  with  reference  to  their  liabili- 
ty,  76  to  8^ 
infants,  76 
married  women,  ib. 
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]unatics»  76 
corporations,  ib. 
companies^  ib. 

commissioners  or  trustees  under  a  statute,  77 
judicial  and  other  public  officers,  6k.  78 
tenants  in  common,  79 

against  a  partner  or  a  third  person  colluding  with  hiip,  ib. 
who  are  liable,  as  principals,  ib. 
liability  of  the  sheriff  and  his  officers,  93 
liability  of  owners  of  animals,  82 
injury  of  land,  83 
liability  of  agents,  servants,  and  attorneys,  ib. 

sherifis,  84,  85 

intermediate  agents,  85 

2,  with  reference  to  the  number  of  the  parties,  85  to  89 

consequences  of  misjoinder  or  nonjoinder,  86 
costs  now   payable  in  general  to  an  acquitted  defendant, 
unless,  &c.  88 

3,  where  the  interest  has  been  assigned,  ^.  89 

4,  in  case  of  the  death  of  wrong'doer^  89  to  91 
.   5,  in  the  case  of  hankruptey^  91 ,  92 

6,  insolvency^  92 

7,  in  the  case  of  marriage^  92,  93 

consequence  of  mistake,  ib. 


CHAPTER  n. 
Of  the  Forms  of  Action,  94  to  212 
In  general,  94  to  98 

origin  of  the  different  forms  of  action,  94 

enactment  of  stat.  West  2,  that  as  new  injuries  arise,  new  writs  to  be 

framed,  95 
the  circumstance  of  a  remedy  being  new  in  form  not  conclusive  as  to 

its  inadmissiblity,  96 
ancient  prescribed  forms  not  to  be  departed  from,  ib. 
actions  are  real,  personal,  or  mixed,  97 
actions  are  in  form  ex  contractu  or  ex  delicto,  ib. 
suggestions  on  the  mode  of  considering  and  arranging  the  subject,  98 
In  actions  ex  contractu^  98  to  125 
I.  Assumpsit^  98  to  108 
when  the  peculiar  remedy,  102 

of  assumpsit,  where  there  are  several  securities,  &c.  103 
for  rent,  dec.  105 
on  a  statute,  106 
on  a  judgment,  ib. 
by  and  against  corporations,  ib. 
in  general  there  must  be  a  contract,  107 
declaration,  &c.  ib. 
H.Debt,  106  to  115 
in  general,  108 
on  simple  contracts,  109 
on  specialties,  110 
on  records,  111 
on  statutes,  112 

when  the  peculiar  remedy,  ib. 
when  not  sustainable,  1 13 
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of  wager  of  law  and  other  difficulties  and  advantages, 

113 
declarations,  pleadings,  6ic.  114 

III.  Covenant,  115  to  120 

in  general,  115 

implied  for  title,  6  Bing.  656  ib. 

on  what  particular  deeds  and  covenants  it  lies,  1 16 

on  leases,  ib. 

when  the  peculiar  or  best  remedy,  118 

when  not  sustainable,  ib. 

declarations  and  pleadings,  120 

IV.  Detinue,  121  to  125 

1,  for  what  property  it  lies,  121 

2,  the  plaintiff^s  interest,  122 

3,  the  injury,  ib. 

detinue  against  an  infant  who  disaffirms  the  con- 
tract on  the  ground  of  infancy,  123 
the  pleadings,  &c.  124 
In  actions  inform  ex  delicto,  125  to  196 
nature  of  injuries,  ex  delicto,  125  to  132 
when  forcible  or  not,  t25 
when  immediate  or  consequential,  126 
when  the  consequential  damage  not  too  remote,  129 
as  to  the  legality  of  the  origoal  act,  ib. 
intent  when  material,  ib. 
summary  of  the  principal  points  on  which  the  form  of  action  when 
ex  delicto  depends,  131 

I.  Action  on  the  case,  132  to  145 

to  persons  absolutely,  133 

to  persons  relatively,  134 

to  personal  property,  and  for  breach  of  a  duty  or  contract,  and 

when  it  is  a  concurrent  remedy  with  assumpsit,  ib, 
to  real  property,  139,  715 
on  a  statute,  143 

of  the  advantages  of  this  action  in  preference  to  others,  ib. 
its  disadvantages,  114 
the  pleadings  in  general,  &c.  145 

II.  Trover,  146  to  161 

general  observations,  146 

1,  the  property  affected,  146  to  148 

2,  the  plaintiff's  interest,  148  to  151 

1,  of  an  absolute  property  in  the  goods,  148 

2,  a  special  property  or  interest,  151 

3,  a  right  of  possession,  152 

3,  the  injury,  151  to  161 

1,  wrongful  taking,  151 

2,  wrongful  assumpsion  of  property,  154 
by  ^nd  against  a  tenant  in  common,  156 

2,  of  a  wrongful  detention,  and  herein  of  a  demand 
and  refusal,  ib. 

1,  when  a  demand  is  necessary,  157 

2,  who  should  demand,  ib. 

3,  upon  whom   the    demand  should    be  made, 
158 

4,  demand,  how  made,  159 

5,  demand,  when  made,  ib. 
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6.  of  the  refusal,  160 

when  optional  to  bring  trover  or  trespass, 

161 
declaration,  &c.  ib. 
ni.   Replevin,  162  to  166 

1,  the  property  affected,  163 

2,  the  plaintiff^s  interest,  ib. 

3,  the  injury,  164 

declaration,  <Sec.  165 
IV.  Trespass,  166  to  186 
in  general,  166 

First,  for  injuries  not  under  process,  167  to  161 

1,  injuries  to  the  person,  167 

2,  to  personal  property,  168 

1,  the  nature  of  the  personal  property,  ib. 

2,  the  nature  of  the  interest  in  the  personal  property, 
ib. 

2,  injuries  to  personalty  not  under  process,  169  to 
173 

3,  the  nature  of  the  injury  to  the  personal  property, 
and  of  the  person  committed,  171 

3,  to  real  property,  173 

1,  the  nature  of  the  real  property  affected,  ib. 

2,  injuries  to  realty  not  under  process,  174  to  180 

3,  the  nature  of  the  injury  to  real  property  and  of  the 
person  committing  it,  178 

against  a  party  for  trespasses  of  others  or  of  his 
cattle,  <kc.  180 

liability  for  trespasses  of  others  or  of  cattle, 
181 
Secondly,  under  color  of  legal  proceedings,  181  to  186 

1,  for  erroneous  proceedings  where  jurisdiction,  181 

2,  where  no  jurisdiction,  182 

3,  irregular  proceedings,  184 

4,  where  process  misapplied,  185 

5,  when  process  is  abused,  ib. 

6,  ministerial  officer  and  party  accusing,  ib. 

7,  if  proceedings  regular  in  form,  186 
pleadings,  &c.  ib. 

V.  Ejectment,  187  to  193 
in  general,  187,  188 

1,  for  what  property  it  lies,  188 

2,  the  title  thereto,  189 

3,  the  injury,  and  by  whom  committed,  191 

pleadings,  &c.  ib.         ^ 
VI.  Of  the  action  for  mesne  profits,  193  to  196 
in  general,  193 
by  whom  to  be  brought,  194 
against  whom,  195 
the  declaration,  pleas,  &c.  196 
the  damages  recoverable,  ib. 
consequences  of  mistaking  in  form  of  action,  197,  198 
Of  joinder  of  actions,  199  to  206 

1,  joinder  of  different  forms  of  action,  199 

2,  joinder  of  several  rights  of  action  or  liabilities,  201 

1,  partners,  202 
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2,  husband  and  wife,  ib. 
8,  assignees  of  bankrupt,  202 
4,  executors,  dsc.  203 
3,  consequences  of  misjoinder,  205 
Of  the  election  of  actibns,  207  to  212 

1,  nature  of  the  plaintiff^s  interest  in  matter  affected,  207 

2,  bail  and  process,  208 

3,  the  number  of  parties,  ib. 

4,  the  number  of  causes  of  acdon,  209 

5,  the  defense,  210 

6,  the  venue,  ib. 

7,  the  evidence,  211 

8,  costs,  ib. 

9,  judgment  and  execution,  ib. 

effect  of  election,  212 


CHAPTER  in. 
Of  Pleading  in  GSNE&iLL. 
Defined,  213 
I.  The  facts  necessary  to  be  stated,  214  to  232 

1,  facts  of  which  the  Court  will  ex  officio  take  notice  should  not  be 
stated,  214 

what  the  Court  will  ex  officio  notice,  215 
not  of  foreign  laws,  216 

2,  where  the  law  presumes  a  fact,  or  it  is  necessarily  implied,  it  need 
not  be  stated,  221 

3,  a  party  need  not  state  a  fact  which  is  more  properly  to  be  stated 
by  the  other  side,  222 

4,  it  is  not  necessary  to  state  in  pleading  mere  matter  of  evidence, 
225 

5,  statements  of  legal  fictions,  «Skc.  ib. 

6,  of  duplicity,  226 

7,  objections  to  unnecessary  statement,  228 

8,  superfluity  and  repugnancy,  229 

IL  The  modes  of  stating  the  facts,  232  to  243 

of  the  degree  of  certainty  required,  233  to  237 
m.  The  rules  of  construing  pleadings,  237  to  239 
IV.  The  division  of  pleadings,  239 


CHAPTER  TV. 
Of  the  Declaration,  240  to  421 
L  Definition  and  division  of  subject,  240 
II.  The  recent  alterations  aflfecting  declarations  in  general,  ib. 
venue  in  margin  but  not  in  4>ody,  242 
name  or  abuttals  in  trespass  qtiare  clausumfregit^  ib. 
consciseness  in  some  forms  prescribed  and  intended  to  be  extended  to 

all  cases,  243 
second  counts  on  same  cause  of  action  prohibited,  but  several  breaches 
permitted,  ib. 
in.  The  general  requisites  or  qualities,  244  to  261 
1,  should  correspond  with  process,  244  to  255 
name  of  the  parties,  244 
number  of  the  parties,  248 
number  of  plaintiffi,  ib. 
the  character  in  which  plaintiff  sues,  250 
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the  rule  and  decisioDs  on  this  point  since  the  uniformity  of  pro- 
cess act,  2  W.  4,  c.  39,-251 

the  form  or  cause  of  action  in  writ,  253 

the  form  and  cause  of  action  in  declarations  must  correspond 
with  the  affidavit  to  hold  to  hail,  25^ 

2,  the  declaration  must  state  all  the  ^cts  essential  to  the  support  of 
the  action,  255 

3,  of  the  certainty  required  in  declaration,  256  to  261 

parties,  256 

the  present  practice  in  declaring  as  to  time,  269 
place,  260 

of  certainty  in  stating  the  cause  of  action,  261 
IV.  the  several  parts  and  particular  requisites  of  declarations,  262  to  421 
form  of  declaration  by  way  of  example,  262 
division  and  arrangement  of  the  subject,  ib. 

1st,  title  of  the  Court  in  the  former  practice,  263 
2d]y,  title  of  declaration  as  to  time,  263  to  366 
former  practice  as  to  term,  263 
consequences  of  mistake  in  the  title  before  2  W.  4,  c.  39,  and 

recent  rules^  264 
the  present  practice  as  to  the  title  of  time,  266 
repetition  of  time  still  essential,  ib. 
3dly,  the  venue,  266  to  280 
when  the  venue  is  local,  268 
when  the  venue  is  transitory,  269 
the  venue  in  actions  on  leases,  270 
the  venue  when  local  by  statute,  271 
mode  of  stating  the  venue  in  margin,  274 
as  to  statement  and  repetition  of  venue  in  body  of  declaration, 
consequences  of  mistake  of  venue,  and  when  aided,  277 
the  recent  alterations  as  to  venue,    and  description  thereof 

in  declaration,  first,  by  Reg.   Gen.  H.   T.  4  W.  4,  reg.  8, 

279 
00  venue  to  be  stated  in  the  body  of  declaration  or  subsequent 

pleading,  ib. 
Reg.  Gen.  H.  T.  4.  W.  4,  reg.  5,  in  trespass,  ib. 
name  of  abuttals  of  locus  in  quo  essential,  ib. 
4thly,  the  commencement,  280  to  289 

as  to  names,  281 
mode  in  which  defendant  was  brought  into  Court,  ib. 
recital  of  the  supposed  writ,  283 
by  and  against  particular  persons,  284 
the    present    forms    of  commencements    of   declarations    in 

personal  actions  commenced  in  one  of  the  superior  Courts, 

285 
conclusion,  486 
pledges  to  be  omitted,  ib. 
consequences    of  deviations  from  such  rules,  viz.  that  they 

are  only  irregularities,  and  not  grounds  of  demurrer,  286 
the  regulations  affecting  the  body  or  substance  of  declarations 

in  general,  ib. 
the  rules  Hil.  T.  4  Will.  2,  seg.  4,  5,  6,  prohibiting  several 

counts,  &c.  286 
other  incidental. improvements,  as  admissions  on  face  of  dec- 
larations of  part«payment8,  or  part-performance,  ib. 
Mdy,  the  body  or  suteanceof  ewMi  of  action,  289  to  352 
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I.  In  assumpsit,  289  to  360 

when  or  not  a  special  count  is  requisite  or  proper,  289 

1,  inducement,  290  to  293 

of  the  inducement  in  assumpsit,  290 
inducement,  if  not  traversed,   need   not    be 
proved,  239 

2,  the  consideration,  293  to  301 

statement  of  executed  considerations,  295 
of  executory  considerations,  206 
of  concurrent  considerations,  297 
of  continued  considerations,  ib. 
variances  in  stating  the  considerations,  298 
how  to  take   advantage  of  insufficient  state- 
ment of  consideration   by  demurrer,  &c. 
300 
how  to  take  advantage  of  the  illegality  or 
untruth  in  consideration  301, 

3,  statement  of  the  contract,  301  to  320 

1,  how  the  promise  should  be  stated,  so  that 
the  declaration  may  be  good  on  the  face  of 
it,  301 

2,  of  variances  between  the  statement  and 
the  evidence,  305 

contract  to  be  stated  according  to  its  real 
effect  and  intent  of  parties,'  though 
varying  from  words,  ib. 

misdescription  of  the  parties  to  the  con- 
tract, 307  [808 

blending  distinct  contracts  in  one  count, 

misstatement  of  a  promise  in  the  alter- 
native, &c.  ib. 

instances  of  a  misstatement  of  part  of 
contract,  310 

immaterial  omissions,  collateral  provi- 
sions, (Szc.  314 

of  sdliceis^  317 

unless  the  statement  of  the  contract  be 
denied  by  the  plea,  it  will  not  be  mate- 
rial, and  in  effect  admitted,  318 

amendment  of  variance  in  stating  written 
instruments  at  the  trial,  319 

4,  the  necessary  averments  in  assumpsit,  320  to  331 

1,  of  averments  of  plaintiff's  performance    of 
his  part,  320 
consequenses    of   insufficient    averments, 
averment  of  notice,  ib. 
request,  329 

5,  the  breach  of  contract,  332  to  338 

several  breaches,  336 

6,  the  damages,  338  to  340 

the  common  counts  in  assumpsit,  330 
the  great  variety  of  common  counts,  340 
when  applicable  in  general,  ib. 
indebitatus  assumpsit  count,  341 
quantum  meruit  count,  ib. 
quantum  valebant  count,  ib. 
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common  counts,  342  to  360 

common  breach,  342 

common  counts  as  to  real  property,  343 

goods  sold,  345 

work  and  labor  and  materials,  348 

money  lent,  349 

money  paid,  350 

money  had  and  received,  351 

interest,  356 

account  stated,  358 

when  a  count  upon  an  account  stated  should  or 
not  be  added,  359 

common  counts  in  actions  by  and  against  persons 
suing  or  being  sued  in  particular  rights  or  char- 
acters, ib. 

the  breach  of  the  common  counts,  360 
II.  In  debt,  360  to  375 

title  of  Court,  term,  venue,  and  comtnencement,  361 

on  simple  contract,  361  to  363 

on  specialties,  363  to  370 

inducement,  363 

time  of  making  specialty,  364 

profert  of  specialty,  365,  366 

statement  of  consideration  in  general  unnecessary,  366 

consideration,  367 

the  specialty  contract  itself,  ib. 

averments,  368  to  370 

as  to  setting  forth  condition  of  bond  and  assigning  breaches 

in  the  declaration,  369 
on  records,  370 
variances,  371 
on  statutes,  371  to  374 
contra  formam  statuti,  372 
per  quod  actio  accrevit,  373 
statement  of  the  breach  in  general  in  debt,  374 
damages  in  general  in  debt,  ib. 
m.  In  covenant,  375 

the  statement  in  actions  ex  delicto  of  the  cause  of  action, 
376 

1,  statement  of  the  matter  or  thing  injured,  ib. 

2,  statement  of  the  plaintiff's  right  or  interest  in  such 
matters,  dzc.  378 

how  to  declare  if  right  not  appurtenant,  381 

how  to  declare  by  a  reversioner,  ib. 

how  to  declare  for  obstruction  to  ancient  lightB, 

381 
or  water  courses,  ib. 

or  common,  or  way,  or  seat  in  a  pew,  &c.  ib. 
disturbance  of  franchises,  ib. 
the  common  law  mode  of  declaring  in  general  is 

expressly  sanctioned  by  2  &  3  W.  4,  c.  71,  s. 

5,382 
more  general  modes  of  stating  rights  in  pleas,  &c. 

under  2  &  3  W.  4,  c.  71,  s.  5,  ib. 
mode  of  declaring  where  defendant  under  any  par* 

ticular  obligation  or  duty,  383 
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variance  in  stating  the  plaintiff's  right  or  interest, 
385 

3,  statement  of  the  injury,  and  of  variances  in  the  description 
thereof,  387 

4,  statement  of  the  tort  itself,  and  of  variances  in  so  doing, 
391 

time  in  stating  torts  in  general,  393 

place  where  the  injury  was  committed,  394 

5,  the  statement  of  the  damages  in  general  in  actions  for  torts, 

395 
when  to  be  specially  stated,  396 
alia  enormia,  397 
The  particular  requisites  of  declarations  for  libels  and  verbal  slander,  399 

1,  introduction  and  inducement,  400 

libels  and  slander  in  particular,  ib. 

2,  the  colloquium  of  and  concerning  the  plamtiff,  &c.  403 

3,  the  slander,  written  or  verbal,  and  publication  complained  of,  404 

the  unlawful  publication,  406 

4,  the  innuendo,  ib. 

5\,  the  injury  or  damage,  408 

6,  of  several  counts,  408  to  418 

the  practice  antecedent  to  the  pleading  rules  of  Hil.  T.  4  W.  4, 

409 
costs  of  several  counts,  412 
form  of  subsequent  counts,  413 

pleading  to  several  counts  for  some  cause  of  action,  414 
the  rule  Hil.  T.  4  W.  4,  reg.  5, 6,  7,  prohibiting  several  counts 

and  decisions  thereon,  ib. 
several  counts  and  pleas  not  allowed,  ib. 
instances  in  declarations,  ib. 
several  breaches,  415 
instances  of  pleas  and  avowries,  &c.  ib. 
the  cases  above  mentioned  as  instances  only,  416 
departure  from  these  rules,  how  taken  advantage  of,  ib. 
costs  of  counts  and  pleas,  ib. 

7,  The  conclusion  ad  damnum^  &c.  418  to  420 

forms  of  the  conclusion,  419 
6,  The  profert,  420 

pledges  now  to  be  omitted,  ib. 
9,  defects  when  aided,  421 


CHAPTER  V. 
Of  the  Claim  of  Conusance,  Affeasancb  and  Defense,  Oyer  and 

Imfarlances,  422  to  439 

I.  Claim  of  Conusance,  422  to  427 

1,  what  Courts  may  claim  it,  423 

2,  in  what  actions,  424 

3,  the  time,  &c.  of  claiming  it,  ib. 

the  form  and  mode  of  claim,  dsc.  425 

4,  the  proceedings  thereon,  426 

II.  Of  appearance  and  defense,  and  the  form  of  stating  them,  427  to  429 

the  old  forms  and  practice,  427 
defense,  428 

III.  Oyer,  430  to  436 

in  what  cases  demandable,  490 
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when  it  should  be  demanded,  431 
refusiog  oyer,  432 
how  given,  ib. 
what  advantage  to  be  taken  of  oyer,  and  the  manner  of  taking  ad* 

vantage,  433 
form  of  the  plea  aAer  oyer,  436 
IV.  Imparlances,  436  to  439 

the  ancient  practice  and  forms  of  436 

imparlance  in  certain  personal  actions  now  virtually  abolished,  and 

suggestions  in  lieu,  438 


CHAPTER  VI. 
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CHAPTER  I. 
Of  the  Parties  to  Actions  (1). 


•  •  • 
•  •    • 


Thsbs  are  no  roles  connected  irith  the  science  and  practice  of  plead- 
ing so  important  as  those  ivhich  relate  to  the  persons  who  should  be 
ike  parUeB  to  ike  action  ;  for  if  there  be  any  mistake  in  this  respect,  the 
{daintiff  is,  in  general,  compelled  to  abandon  his  sait^  and  to  proceed  de 
wnfOj  after  having  incurred  great  expense ;  whilst,  with  respect  to  most 
other  objections,  they  do  not  thus  affect  the  proceeding  ab  initio^  and  oc- 
casion comparatively  but  small  expense.  An  attorney,  special  pleader, 
or  barrister,  before  he  can  safely  advise  his  client  what  is  his  remedy, 
must,  before  he  can  venture  to  issue  a  writ,  be  certain  who  ought  to  be  the 
fiaimtiff  or  plaintiffs^  and  also  the  defendant  or  defendants^  and  unques- 
tionably an  extensive  knowledge  of  the  law  regarding  the  parties  to  an  ac- 
tion is  of  paramount  importance.  The  genei'al  rule  is  that  the  action 
should  be  brought  in  the  name  of  the  party  whose  legal  right  has  been  af- 
fected (a),  against  the  party  who  committed  or  caused  the  injury  (6),  or  by 
or  agmnst  his  personal  representative  ;  and  therefore  a  correct  knowledge 
of  legal  rights,  and  of  wrongs  remediable  at  law^  will,  in  general,  direct  by 
and  against  whom  an  action  should  be  brought.  But  as  in  the  application 
of  this  rule,  difficulties  frequently  occur,  and  as  there  are  many  particular 
rales  relating  to  the  joinder  of  persons  in  actions,  whether  as  plaintifis  or 
defendants,  and  to  the  mode  in  which,  and  the  time  when,  a  mistake  of 
parties  should  be  objected  to  or  be  rectified,  *it  is  advisable,  before  we  [  *2  ] 
consider  the/<?rm  of  the  action^  and  the  pleadings  therein,  to  take  a  con- 
dae  yiew  of  these  rules,  which  we  will  examine  under  two  general  heads. 

(a)  In  general,  Conits  of  law  do  not  direct'  f*oreman  v.  Jervis,  5  Bar.  &  Add.  836 ;  see 

h  recognize  mere  equitable  rights,  but  leave  qualification,  and  when  a  Court  of  law  will 

them  to  the  protection  of  courts  of  equity,  restrain  the  proceedings  of  a  plaintiff  eon- 

That  rule,  however,  prevails  move  stricUy  as  trary  to  justice  and  equity,  Jones  i;.  Bram- 

regards  real  prvperty  than  with  respect  to  in-  well,  3  Dowl.  488 ;  3  Chitty's  Gen.  frac.  626 

jaries  to  the  perum  or  personal  property.    See  to  629,  632  to  634. 

fully .  and  the  reasons,  1  Chitty's  Gen.  Frac.        (b)  1  Maule  U  Sel.  722;  1  Marsh.  260;  8 

6»  7 ;  Bridien  o.  Perrott,  2  Cromp.  &  M.  602 ;  T.  K.  332 ;  1  East,  499. 

■ 

(1)  Parties  to  actions  will  be  presumed  to  be  citizens  of  the  State  until  the  contrary  ap- 
Lester  v.  Wright,  2  HiU.  320. 
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OP  THE  PARTIES  TO  ACTIONS. 


First^  when  the  action  is  inform  ex  contractu  (1),  and  secondly^  when  it  is 
inform  ex  delicto;  and  under  each  of  those  heads,  we  will  examine, /r^t^ 
who  are  to  be  the  plaintiffSj  and,  secondly y  who  are  to  be  the  defendants* 

1.  IN  ACTIONS  IN  FORM  HX  CONTRACTU. 

The  rules  which  direct  who  axe  U.b'e  the  partiee  to  an  action  in  form  ex 
contractu^  whether  as  plaintiJfii\oif -defendants,  are  to  be  considered,  jfEr^t, 
as  between  the  original  pa^tlt^'td  the  contract ;  and  eecondbf,  where  Uiere 
has  been  a  change  of  pazti^is,  interest,  or  liability.  Under  the  fir^  head, 
the  rules  may  be  CQOjddiis^ed  with  reference  to  the  interest  or  liability  of 
the  parties  as  whetj^^r  legailyy  or  only  beneficially  interested^  or  acting 
merely  as  agd^ts,  ot*standing  in  the  situation  of  joint-tenants,  tenants  in  com- 
mon, partners,  tScc. ;  and  in  case  of  several  contracting  parties,  who  must 
or  may  ]qm  <>r  be  joined.  Under  the  second  head,  the  subject  will  be  ex- 
an))[n^,\^ith  relation  to  the  instances  of  an  assignment  of  interest  or  a  change 
of  'crodlt ;  of  surviyorship  of  one  of  several ;  death  of  all ;  bankruptcy ; 
,  i9'(i(]%vency  ;  and  marriage,  of  one  of  the  contracting  parties.  We  will  con- 
'.Bider  these  rules,  ^r«^,  as  they  relate  to  the  plaintiffs  in  an  action. 


I.  PLAIN. 
TIFFS. 

1st.  As  be- 
tween the 
original 
parties, 
and  with 
reference 
to  the  in- 
terest of 
the  plain- 
-tiff  in  the 
contract. 


In  general,  the  action  on  a  contract^  whether  express  or  implied,  or 
whether  by  parol,  or  under  seal,  or  of  record,  ^nmst  be  brought  in  the  name 
of  the  party  in  whom  the  legal  interest  in  such  contract  was  vested  ((?)  (2)  ; 
and  in  general  wiih  his  knowledge  and  concurrence  j  or,  at  least,  a  sufficient 
indemnity  must  be   tendered  before  his  name  can  properly  be  used  by 
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(c)  1  East,  497 ;  8  T.  K.  332  ;  1  Sannd.    and  Trusts,  222 ;  2  T.  R.  696  j  7  T.  R.  667  ; 
3,  n.  1 ;  7  Mod.  116 ;  2  Saunders  on  Uses    and  see  2  Bing.  20. 


(1)  The  following  note  was  inserted,  by  Mr.  Chitty,  at  this  place,  in  the  first  edition  of  his 
work :  "  A  plaintif  frequently  has  an  election  to  proceed,  even  for  a  breach  of  an  express 
contract,  either  in  assumpsit  or  in  case ;  and  where  the  latter  form  of  action  is  adopted,  many 
of  the  roles  as  to  the  parties  to  the  action  do  not  apply.  See  Govett  v.  Radnidge,  3  East,  70. 
Buddie  V.  "Willson,  6  T.  R.  373.  Samuel  v.  Judin,  6  East,  333,  335,  and  therefore  I  have 
considered  the  following  rules,  in  their  relation  to  the  form  of  the  action,  rather  than  to  the 
subject  matter  of  it."  In  a  note  to  the  second  American  edition,  Mr.  Day  observes,  that, 
"  The  decision  in  Govett  v.  Radnidge,  has  been  overruled  by  two  subsequent  cases  in  the 
CJommon  Pleas,  Powel  v.  Layton,  2  New,  365,  and  Max  t;.  Roberts,  et  al.,  2  New,  454,  and 
by  a  very  recent  case  in  the  King's  Bench,  Weall  v.  King,  12  East,  452.  3  Conn.  198.  In 
Connecticut,  declarations  in  tort,  stating  the  injury  to  have  been  effected  by  means  of  a  con- 
tract, have  been  sustained.  Stoyell  v.  Westcott,  2  Day,  418.  Bulkeley  v.  Storer,  2  Day, 
531."    Wolcott  V.  Canfield,  3  Conn.  194.    Vide  2  Esp.  Dig.  129. 

(2)  Commercial  Bank  v.  French,  21  Pick.  489.  Warden  v.  Bumham,  8  Vermont,  390. 
Frankem  v.  Trimble,  5  Barr.  520  j  Carulhers  v.  Wardlaw,  Dudley,  (Geo.)  189.  The  legal  in- 
terest in  a  contract  is  in  the  person,  to  whom  the  promise  is  made,  and  from  whom  the  con- 
sideration passes,  and  he  is  tne  person,  who  must  bring  the  action  on  such  contract.  Hall  o. 
Huntoon,  17  Vermont,  244 ;  Lapham  v.  Green,  9  Vermont,  407 ;  Weathers  r.  Ray,  4  Dana, 
474.  See  Clarke  v.  M'Farland,  5  Dana,  45.  And  where  the  suit  is  not  brought  in  the  name 
of  the  party  ostensibly  contracting,  the  defendant  will  be  entitled  to  make  any  defence,  which 
he  could  have  made,  had  the  suit  been  in  the  name  of  the  person  with  whom  the  contract 
was  made.  Lapham  v.  Green,  9  Vermont,  407.  A  parent  is  entitled  to  the  earnings  of  his 
childj  being  a  nunor,  where  there  is  no  agreement,  either  express  or  implied,  that  payment 
may  be  made  to  the  child ;  and  an  action  for  the  work,  labor  and  services  of  such  child,  in 
such  case  must  be  brought  in  the  name  of  the  parent.  Shute  t>.  Dorr,  5  Wend.  204.  But 
a  special  contract  with  a  third  person,  authorizing  him  to  employ  and  pay  the  child,  will  be  a 
defense  to  an  action  brought  by  the  father.  The  intention  ot  the  parent  may  also  be  inferred 
from  circumstances  and  where  the  circumstances  of  any  particular  case  warrant  the  conclusion 
that  it  was  understood  that  the  child  might  receive  his  earnings,  payment  to  such  child  will  be 
good.  lb.  3  Cowen,  92.  2  Mass.  115.  8  Cowen,  84.  A  father  may  by  agreement  with  his  minor 
son  relinquish  to  him  the  right  he  has  to  his  services ;  and  the  father  will  be  precluded  from  suing 
for  the  services  of  such  son,  performed  within  the  period  embraced  by  the  agreement,  alUiough 
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the  party  boaeficiaUy  interested  (df)  (1).    The  courts  of  latv  will  not  in    i.plaik- 
general  notice  mere  equitable  rights,  as  contradistinguished  from  the  strict      *'"^* 
legal  title  and  interest,  so  as  to  invest  the  equitable  or  merely  beneficial  J^r^'j^^^ 
daimant  with  the  ability  to  adopt  legale  proceedings  in  his  own  name ;  al-  whom  le- 
thoagh  the  equitable  right  embrace  the  most  extensive,  or  even  the  exclu-  gal.uiter- 
sive  interest  in  tiie  benefit  to  be  derived  from  the  contract  or  subject-mat-  ^^^imbe 
ter  of  litigation.     This  rule  could  not  be  disregarded  without  destroying  the  plain- 
the  fimdamental  distinction  between  Courts  of  law  and  Courts  of  equity ^  tiff- 
witii  regard  to  the  remedy  peculiar  to  each  jurisdiction  ;  if  the  cestui  que 
trust  were  permitted  to  sue  at  law  in  his  own  name,  the  benefits  and  pro- 
teetioQ  intended  to  result  from  the  intervention  of  a  trustee,  clothed  with 
a  legal  tide,  might  be  lost,  and  the  advantages  ariiung  from  giving  Courts 
of  equity  exclusive  control  over  matters  of  trust  would  *be  defeated  («).  [    *8    ] 
Bemdes,  it  would  be  impossible,  consistently  with  the  common  principles 
of  jurispradence,  to  exclude  the  power  of  the  trustee  to  sue  in  respect  of 
his  legal  right ;  and  it  would  be  highly  mischievous  and  unjust  to  permit 
the  defendant  to  be  harassed  by  two  actions  upon  the  same  contract  or 
transaction.     The  right  of  aetian  at  law  has  therefore  been  wisely  vested 
solely  in  the  party  having  the  strict  Ugcd  titie  and  interest,  in  exclusion  of 
the  mere  equitable  claim  (2). 

If  a  bond  be  given  to  A.  conditioned  for  the  payment  of  money  to  him  ^^  Bonds. 
for  the  tue  or  benefit  of  B.,  or  conditioned  to  pay  the  money  to  B.,  the 
action  must  be  brought  in  the  name  of  A.  (3),  and  B.  cannot  sue  for  or 

(d)  Spicer  v.  Todd,  2  Tyr.  Bep.  172;  3  7  T.  B.  50 ;  aad  his  observations  as  to  the 
Chu^s  Gen.  Prac.  127.  necessity  of  preserving  inviolate  the  distinc- 

(e)  See  the  observations  of  Lord  Eenyon,  tion  between  legal  and  equitable  rights,  in 
as  to  the  legal  title  alone  being  recognized  in  Bauerman  v.  Radenius,  7  X.  B.  667. 

an  action  of  ejectment,  in  Goodtitle  o.  Jones, 


be  has  given  notice  to  the  party  employing  the  son,  not  to  pay  his  wages  to  him.  Morse  o. 
Welton,  6  Conn.  547.  See  U.  S.  v.  Mertz,  2  Watts,  406  ;  Gale  v.  Panott,  1  N.  Hamp.  28  • 
Enbanks  o.  Peak,  2  Bailey,  497 ;  Chase  v.  Smith,  5  Vermont,  556. 

Where  a  minor  son  makes  a  contract  for  his  services  on  his  own  account,  and  his  lather 
knows  of  it,  and  makes  no  objection,  there  is  an  implied  assent,  that  the  son  shall  have  his 
earnings ;  so  that  unless  there  is  a  design  to  defraud  the  father's  creditors,  the  earnings  will 
belong  to  the  son,  Whiting  v,  Earle,  3  Pick.  201.  See  Burlinghame  v.  Burlinghame,  7 
Gowen,  92 ;  Eeese  v.  Sprague,  3  Greenl.  77 ;  Manchester  v.  Smith,  12  Pick.  115. 

A  minor  son  authorized  by  his  lather  to  go  out  to  service  and  receive  his  earnings  to  his 
own  use,  may  sustain  an  action  for  his  wages  against  his  employer,  although  snch  authority 
was  not  made  known  to  the  employer  at  the  time  when  the  minor  entered  into  his  service. 
And  if  in  such  case  no  express  contract  be  made  with  the  employer,  the  law  will  imply  a 
promise  b]r  him  to  the  minor,  and  not  to  the  father.  Corey  o.  Corey,  19  Pick.  29.  Although 
tat  father  is  entitled  to  the  services  of  his  children  till  the  age  of  21,  yet  he  may  waive  that 
light.  He  may  emancipate  his  child ;  or  the  child  may,  by  the  father^s  consent,  be  entitled 
to  his  own  services.  lb.  Emancipation  of  a  child  is  never  to  be  presumed,  but  must  always 
be  proved.    Sumner  v.  Sebec,  3  Greenl.  223. 

(1)  The  indorsee  of  a  witnessed  negotiable  note  cannot  sustain  an  action  for  his  own  use 
in  the  name  of  the  pavee  against  his  consent,  in  order  to  avoid  the  bar  of  the  Statute  of  lim- 
itations. Mosher  v.  Allen,  16  Mass.  451.  But  he  may  with  his  consent  or  if  he  makes  no 
objection,  Hodges  v.  Holland,  19  Pick.  43. 

(2)  See  Montague  v.  Smith,  13  Mass.  404,  405 ;  Howe  o.  Howe,  1  N.  Hamp.  49 ;  Smith 
«.  Emery,  7  Halst.  53  ;  Wheelwright  v.  Beers,  2  Hale,  391 ;  Wolfe  o.  Washburn,  6  Cow. 
261 ;  Bamdollar  v,  Tate,  1  Seif .  &  B.  160 ;  Treat  v.  Stanton,  14  Conn.  445. 

(3^  An  action  on  a  bond  must  be  brought  in  the  name  of  the  obligee,  although  the  condi- 
tion  of  it  is  for  the  benefit  or  sujnwrt  of  a  third  person.  Saunders  v.  Filley,  12  Pick.  554  ; 
Watson  o.  Cftmbrldge,  15  Mass.  286 ;  Montague  v.  Smith,  13  Mass.  396,  404.  See  Bird  o. 
Washburn,  10  Pick.  223. 

On  an  indenture  of  apprenticeship  made  by  selectmen  as  overseers  of  the  poor,  but 
designating  themselves  as  aciectmen,  an  action  may  be  brought  by  subsequent  overseers 


3  OF  THE  PARTIES  TO  ACTIONS. 

I.  FLAiN.    release  &e  demaDd  (/).    In  such  case,  A.  is  evidently  a  trustee,  and  iho 
Tins,     obligatory  part  of  the  instrument,  and  the  acknowledgment  of  legal  r^ 
sponsibility,  are  to  him  (/)• 

On  deeds        It  is  an  inflexible  rule,  that  if  a  deed  be  inter  parteBy  that  is,  on  the  face 

in^par^  of  it  expressly  describe  and  denote  who  are  parties  to  it,  (as  ^'between 
A.  of  the  first  part  and  B.  of  the  second  part,")  C,  if  not  expressly 
named  as  a  party,  cannot  sue  thereon,  although  the  contract  purport  to  • 
have  been  made  for  his  solo  advantage,  and  contain  an  express  covenant 
vriik  him  to  perform  an  act  for  his  benefit  (^)  (1)  ;  in  such  a  case,  G.  isa 
stranger  to  the  deed,  and  violence  would  be  done  to  the  expressed  inton> 
tion  of  the  parties,  were  he  to  be  allowed  to  sustain  an  action  in  his  own 
name  (^) ;  the  fonn  of  the  instrument,  and  the  reciprocity  of  obligation 
between  the  parties  to  it,  created  by  the  express  terms  of  the  deed,  nega- 
tive and  destroy  any  presumption  that  the  contract  was  with  him ;  and  in 
such  case,  the  right  of  suit  is  constituted,  and  must  be  governed,  by  the 
deed  ;  and  this  rule  applies,  although  the  covenant  be  with  the  third  party, 
C,  (whose  benefit  is  tiie  declared  object  of  the  deed),  and  a  person  who 
is  a  party  to  the  deed  j<nntly  (^).  Even  in  such  case,  G.  cannot  join  with 
the  other  convenantee  (A).  And  where  a  deed  of  composition  was  made 
between  a  debtor  of  the  first  part,  his  surety  of  the  second  part,  and  ^^  the 
several  other  persons  whose  hands  and  seals  are  set  and  subscribed  hereto, 
being  creditors,  &c.  of  the  third  part,"  and  A.  one  of  the  members  of  a 
firm  to  which  the  debtor  owed  money,  set  his  own  seed  only  to  the  deed ; 

[  *4  ]  it  was  held,  that  A.  only,  and  not  the  *firm  should  sue  on  the  covenant  to 
pay  the  composition,  although  A.  subscribed  the  deed  as  for  himself  and 
partners :  for  the  partners  did  not  become  parties  and  privies  to  the  deed, 
as  their  seals  were  not  affixed  thereto  (z). 

If  a  deed-poll,  not  being  a  deed  inter  partes^  contain  a  covenant  vrith 


140;  c 


2  Inst.  673  ;  1  Lev.  235 ;  3  Id.  139,  Covenants,  7, 8.    This  rule  does  not  interfere 

3  B.  &;  F.  149,  n.  (a) ;  7  East,  148  ;  1  with  the  liability  of  a  party  who  executes  the 

M.  &c  S.  575 ;  6  Vin.  Abr.  Covenant,  374 ;  1  deed  as  a  covenantor,  although  he  is  not  de- 

East,  501.  scribed  as  one  of  the  parties  to  the  deed  in 

(g)  Per  Tindal,  C.  J.  in  Bushell  v,  Beavan,  the  introductory  part  of  it ;  see  Carth.  76 ; 

1  Bing.  N.  C.  120  ;  2  Inst.  673 ;  2  Rol.  Abr.  Holt,  R.  210,  S.  C. ;  Piatt  on  Cov.  7,  8. 
Faitsj  F.  1  ;  3  M.  &  S.  308,  322 ;  5  Moore,  (A)  6  B.  &  C.  718. 

23  ;  2  B.  &  B.  333 ;  S.  C.  5  B.  &  C.  355.  See  (i)  6  M.  flc  S.  75. 

2  Preston  on  Conveyancing,  184;  Piatt  on 


of  the  poor.  Powers  c.  Ware,  2  Pick.  451.  Vide  Sandford  v.  Sandford.  2  Day,  559.  In 
the  case  in  20  Johns,  74,  the  bond  was  given  to  the  "  people  of  Niagara  county,"  and  the 
suit  was  brought  in  a  justice's  court,  in  the  name  of  the  party  aggrieved,  who  there  recov- 
ered. The  judgment  was  reversed  in  the  Supreme  Court,  on  the  ground  that  there  was  no 
evidence  of  any  breach  of  the  condition.  The  court  also  say  that  the  bond  is  not  in  the 
form  contemplated  by  the  statute ;  that  it  should  have  been  given  to  the  people  of  the  State 
of  New  York,  and  not  to  the  people  of  Nia^ra  county.  In  the  subsequent  case  of  Lawton 
p.  Erwin,  9  W"end.  233,  the  question  was  distinctly  presented,  whether  a  party  interested  in 
the  condition  of  a  constable's  bond  can  maintain  debt  upon  it  in  his  own  nanUy  where  the  bond 
is  given  to  the  people ;  Held,  that  the  action  should  be  covenant  on  the  condition,  in  the  name 
of  the  party,  or  debt  in  the  name  of  the  jpeople. 

(1)  Strohecker  v.  Grant,  16  Serg.  &  Kawle,  237.  Vide  Hombeck  v.  Westbrook,  9 
Johns.  73.  Hombeck  v.  Sleght,  12  Johns.  199 ;  Hinkley  v.  Fowler,  15  Maine,  (3  Shepley,) 
285  ;  Robins  v.  Ayres,  10  Missouri,  538. 

The  general  principle  is,  that  no  other  person  than  the  obligee  in  the  bond  can  be  the  nom. 
inal  plaintiff.  In  the  case  of  a  security  required  to  be  given  by  a  constable  before  entering 
upon  the  duties  of  his  office  in  form  of  a />enA/  bond  to  the  people,  debt  may  be  maintained  on 
such  bond  by  any  person  to  whom  the  constable  has  become  liable.  Covenant  may  also  be 
maintained  on  the  condition  of  such  bond  in  his  own  name.  The  People  v.  Holmes,  5 
Wend.  191. 
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A.  to  pay  B.  a  sum  of  money,  it  may  be  doubtful  whether  B.  could  sue   i-  pI'Ain- 
m  his  own  name  ;  the  covenant  being  with  A.  though  for  the  benefit  of    ''^^'' 
another,  and  the  contract  being  under  seal,  it  would  appear  that  in  such  ^^/^^^^ 
caae  A.  should  be  the  pls^intiff;   for  the  terms  of  the  express  covenant 
seem  to  invest  him  unth  hgal  interest  (^)  (1)  ;    and  it  is  clear,  that 
upon  a  covenant  with  two  persons  to  pay  the  sum  of  money  to  one  of  them, 
ttiey  take   a  jomt  legal  interest,  and  must  jointly  sue  upon  the    cove- 
nant ({)• 

If,  however,  the  covenant  in  a  deed-poll  be  generally  ^^  to  pay  B.,"  or 
be  expressly  wUk  Atm,  to  pay  the  money  to  him^  there  appears  to  be  no 
difficolty  in  his  maintaining  an  action  in  his  own  name,  although  he  did  not 
execute  the  deed,  and  were  in  all  other  respects  a  stranger  to  it  (m). 

The  rule  upon  this  subject  appears  to  be  materially  influenced  or  affect-  On  simple 
ed  by  the  nature  of  the  instrument  upon  which  the  contract  arises.  If  the  ^^'^^"^^• 
instroment  be  not  under  sealy  it  seems  to  be  a  general  principle,  that  the 
party,  for  whose  sole  benefit  it  is  evidently  made,  may  sue  thereon  in  his 
own  name,  although  the  engagement  be  not  directly  to  or  with  him  (2). 
Thos,  if  A.  give  goods  to  B.  of  the  value  of  £80,  on  condition  that  he  pay 
£20  to  C,  if  B.  do  not  pay  the  money,  0.  may  have  an  action  against 
him,  and  declare  that  he  was  indebted  to  him  in  X20,  for  goods  of  the 
value  of  £80,  given  to  him  by  A.  on  condition  that  he  should  pay  £20  to 
C. ;  for  when  the  goods  were  delivered  to  B.  upon  this  condition  the  X20 
became  a  debt  to  G.  (n).    An  express  privity  of  contract  between  A.  and 

(*)  1  East,  497,  501.    See  Piatt  on  Cove-  Lutw.  395;    Com.  Dig.  Covenant,  A.  (1); 

Hants,  513.  2  Inst.  673.     Set  post j  11. 

(?)  1  East,  496 ;  3  B.  &  C.  256.  (n)  Mich.  Term,  1651,  Starkev  v.  Mylne, 

[m)  See  2  Lev.  74  j  3  Keb.  94,  115,  S.  C.  j  1  Rol.  Abr.  Action  sur  Case,  32,  pi.  13. 


(1)  Chaplin  v.  Canada,  8  Conn.  286.  4  Wend.  419.  It  must  undoubtedly  appear  that 
the  covenant  which  is  alleged  to  have  been  broken,  was  mvAefor  the  benefit  of  the  person 
bringing  the  action.  He  must  in  some  manner  be  pointed  out  and  designated  in  the  in- 
sniment ;  bat  it  is  not  necessary  that  his  name  should  in  terms  be  used.  A  familiar  illus- 
tratioD  of  this  is  to  be  foand  in  the  cas«  of  a  covenant,  with  a  man  and  his  heirs  or  his  ex- 
eeatoFS.  There  the  names  of  his  heirs  or  the  executors  do  not  appear  in  the  deed ;  but  still 
they  can  sue  upon  the  covenant,  if  broken.  So,  where  the  defendants  covenanted  to  pay 
to  each  and  every  person,  such  sum  or  sums  of  money  as  the  constable  should  become 
hable  for  on  accoant  of  any  execution  which  might  be  delivered  to  him ;  Held,  that  cov- 
enant may  be  sustained  by  a  plaintiff  in  an  execution  delivered  to  such  constable  for  col- 
lection, and  for  the  payment  of  which  the  constable  had  become  liable ;  he  may  claim 
the  benefit  of  such  covenant  by  proper  averments  in  his  declaration,  although  he  is  not 
naned  in  the  instruraeot.    Fellows  v.  Grilman,  4  Wend.  414. 

Where  A.  covenanted  with  the  rector,  wardens  and  vestry,  to  pay  rent  to  the  rector  or 
wardens;  Heldj  that  neither  separately,  nor  could  both  the  rector  and  wardens  jointly, 
naintam  a  suit  for  the  rent;  but  the  vestry  should  also  be  joined  with  the  rector  and 
wardens.  The  principle  is,  that  the  action  should  be  sued  in  the  name  of  the  parties  with 
whom  the  covenant  was  made.    Montague  v.  Smith,  13  Mass.  405. 

Where  all  the  members  of  a  corporation  entered  into  covenant  for  themselves  and  heirs, 
that  the  corporation  should  do  certain  acts ;  Held,  that  all  were  holden  in  their  individual 
c^ncities,  and  parties  to  the  covenant.    Tileston  v.  Newell,  13  Mass.  406. 

(2)  United  States  v.  Eennan,  Peters  C.  C.  169 ;  Strohecker  v.  Grant,  16  Serg.  &  R.  241 ; 
Harper  p.  Ragan,  2  Blackf.  39 ;  Farmers'  Bank  v.  Brown,  1  Harrington,  330 ;  Virginian 
V.  Raffins,  Walker,  312;  Felton  v.  Dickinson,  10  Mass.  287;  Arnold  v,  Lyman,  17  Mass. 
400  ;  Arlington  v.  Hinds,  1  Chip.  431 ;  Hinkley  v.  Fowler,  15  Maine,  (3  Shepley,)  285 ; 
Brown  V.  O'Brien,  1  Richardson,  268 ;  Warren  Academy  v,  Starrett,  15  Maine,  (3  Shepley,) 
443.  Barker  o.  Bncklin,  2  Denio,  45  ;  Bobbins  o.  Ayres,  10  Missouri,  538.  See  the  princi- 
ple stated,  Potter  «.  Yale  College,  8  Coim.  60.  Where  an  agreement  is  made  with  an  agent 
uvr  the  sole  and  exchisive  benefit  of  his  principal,  the  latter  has  the  legal  interest  and  the 
right  of  action ;  but  if  the  agent  have  a  special  property  and  personal  interest  in  an  agree- 
ment made  with  him,  his  is  the  legal  interest  and  nght  of  action.  SaiUy  v.  Cleaveland,  10 
Wendell,  156.    The  paity  in  interest  in  a  contract  resting  in  parol,  may  sae  upon  it.    Lap- 
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T.  pi.Aiir.  0.  seems  to  be  created  by  tbe  stlptilatioiis  of  the  parties,  in  a  case  of  this 
^^^^''  nature.  A  father  was  seised  in  fee  of  lands,  and  was  about  to  cut  timber 
therefrom  to  raise  a  portion  for  his  daughter ;  tbe  defendant,  being  his  son 
and  heir,  yerballj  promised  the  father^  in  consideration  that  he  would  for- 
bear to  fell  the  timber,  to  pay  the  daughter  this  portion  ;  the  Court  of 
King's  Bench  held,  that  the  daughter  might  sue  the  son  for  the  recovery  of 
the  money,  although  the  consideration  moved  from  the  father  to  the  son  ; 
the  contract  having  been  made  for  her  benefit,  the  object  being  to  secure  a 

1*5]  ix^rtion  for  her  (6)  (1).  This  decision  was  ^affirmed  upon  a  writ  of  error 
m  the  Exchequer  Chamber.  This  appears  to  be  a  strong  authority  to  sup- 
port the  general  rule,  that  the  party  to  be  benefited  by  a  contract,  not  un- 
der seal,  may  sue  thereon,  although  the  promise  be  not  made  to  him. 
The  Court  attached  some  weight  to  the  nearness  of  relationship  between 
the  father  and  the  daughter ;  but  this  does  not  appear  to  be  a  circumstance 
which  can  render  the  case  of  less  utility  and  importance,  as  aflfording  a  gen- 
eral rule  upon  this  subject ;  and  Mr.  Justice  BuUer  is  reported  to  have  re- 
marked (27),  that  if  one  person  make  a  promise  to  another  for  the  benefit  of 
a  third,  the  latter  may  maintain  an  action  upon  it.  And  in  a  subsequent 
case  (9),  Eyre,  C.  J.  said  ^'  as  to  the  case  of  a  promise  to  A.  for  the 
benefit  of  B.  and  an  action  brought  by  B.,  there  the  promise  must  be  laid 
as  having  been  made  to  B.,  and  the  promise  actually  made  to  A.  may  be 
given  in  evidence  to  support  the  declaration."    In  Martin  v.  Hind  (r),  the 

(0)  Dutton  ©.  Poole,  Mich.  29  Car.  2  j  1  dc  B.  337,  S.  C.    See  Bui.  N.  P.  133  a. 
Ventr.  318,  332,  S.  C.  in  2  Lev.  210 ;  Sir  T.       {p)  Marchington  v.  Vernon,  N.  P.  men- 

Kaym.  302,  and  Sir  T.  Jones,  102,  recog-  tioned  in  1  B.  &  P.  101,  n. 
nized  by  Lord  Mansfield  in  Cowp.  443,  and        (q)  1  B.  &  P.  102. 
Mr.  J.  Burrough  in  5  Moore,  31,  32 ;  2  B.        (r)  Dougl.  142,  S.  C.  j  Cowp.  437. 


ham  c.  Green,  9  Vermont,  407  j  Story,  Agency,  ^  418,  et  $eq. ;  Pitts  r.  Mower,  18  Maine, 
361 ;  Edmond  0.  Caldwell,  15  ib.  340  ^  Higdon  0.  Thomas,  1  Harr.  &o  Gill.  153  ;  White  o. 
Owen,  12  Vermont,  361 :  Felton  v.  Dickinson,  10  Mass.  287 ;  Cabot  v.  Haskin,  3  Pick.  83. 

In  the  Case  of  United  States  v.  Parmele,  1  Paine,  C.  C.  252,  it  was  held,  that  no  action 
will  lie  in  the  name  of  the  principal  on  a  written  contract  made  by  his  agent  in  his  own 
name,  although  the  defendant  may  have  known  the  agent's  character.  See  Clarke  v.  Wil- 
son, 3  Wash.  C.  C.  560.    Newcomb  v.  Clark,  1  Denio,  226. 

This,  however^  is  not  universally  true,  as  appears  in  the  case  of  factors  making  written 
contracts  in  their  own  names  for  the  purchase  or  sale  of  goods  for  their  principals.  So 
in  cases  of  agents,  procuring  policies  of  insurance  in  their  own  names,  for  the  oenefit  of 
their  principals,  and  in  other  cases,  which  will  be  found  conmiented  on  in  Story,  Agency, 
^161.    1  Amould,  Ins.  (Am.  ed.)  25,  notes,  170,  171,  notes. 

An  action,  on  a  promise  to  the  mayor  and  aldermen  of  a  city  to  pay  for  a  license  of  a 
theatre,  is  rightly  brought  in  the  name  of  the  city.    Boston  v.  Schafier,  9  Pick.  415. 

(1)  The  case  of  Schermerhom  v.  Van  Aerhe^den,  1  John.  139,  was  much  like  Dutton 
r.  rool,  upon  the  authority  of  which  it  was  decided.  The  defendant  in  the  court  below, 
Schermerhom,  applied  to  his  father  for  an  assignment  of  his  property,  which  the  father 
gave  the  son,  the  defendant  promising  to  purchase  for  his  sister,  the  plaintiff's  wife,  a 
cherry  desk.  The  court  said,  where  one  person  makes  a  promise  to  another  for  the  benefit 
of  a  third,  that  third  person  may  maintain  an  action  on  such  promise.  This  case  has  ever 
since  been  considered  as  correctly  decided,  and  the  principle  a  sound  one.  It  was  accord- 
ingly decided,  where  a  collector  of  the  customs  put  certain  property  seized  bv  him  into  the 
huids  of  a  third  person,  and  took  a  promise  for  its  delivery  on  demand  to  the  marshal  of 
the  district,  or  to  the  deputy  of  such  marshal,  that  the  marshal  having  no  interest  in  the 
property,  and  the  collector  having  an  interest  in  it,  being  the  contracting  party  and  furnish- 
ing the  consideration,  the  suit  on  the  contract  must  be  brought  m  the  name  of  the  collector. 
Sailly  o.  Cleaveland,  10  Wend.  156.  In  all  the  cases  where  a  third  person  has  been  per- 
mitted to  sue  on  such  a  promise,  such  person  had  the  legal  interest.  In  M*Menomy  v.  Fer- 
rers, 3  John.  71,  it  was  held  that  an  order  to  pay  to  Roosevelt  was  an  assignment  of  the 
amount  due  on  the  securities  mentioned,  and  therefore  the  drawers  of  the  order  had  no 
interest  and  could  not  prosecute. 
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defendant,  the  rector  of  a  parish,  by  a  written  certificate  addressed  to  the   i-  pi'Am. 
bishop,  appointed  the  plaintiff  his  curate,  and  signified  that  he  promised  to     ^^^^' 
pay  tae  plaintiff  a  yearly  stipend ;  it  was  held,  £at  the  plaintiff  might  sue 
for  the  salary  (r).    This  case  proceeded,  however,  upon  the  ground  that 
the  contract  was  entirely  with  the  curate,  that  there  was  no  promise  to  the 
bishop,  and  that  the  certificate  was  a  mere  assurance  or  information  to  him 
of  a  matter  of  fact,  and  the  consideration  was  entirely  between  the  plain- 
tiff and   defendant.    The  case  of  Carnegie  v.  Waugh  («),  strongly  shows, 
that  a  written  or  yerbal  promise  to  A.  for  the  benefit  of  B.  will  support  an 
action  in  the  name  of  the  latter  (1)  ;  and  the  Chief  Justice  appeared  to 
hare  been  of  opinion  in  that  case,  that  the  rule  that  a  third  person  cannot 
take  adrantage  of  a  deed  inter  partes^  could  not  be  extended  to  contracts 
not  under  seal  (2).    And  an  action  may  be  maintiuned  by  the  several 
partners  of  a  firm  upon  a  guarantee  addressed  and  apparently  given  to  one 
of  them,  if  there  be  evidence  that  it  was  given  for  the  benefit  of  all  (0* 
There  is,  in  the  case  of  bills  of  exchange  and  promissory  notes,  an  option  Exception 
of  pluntiff  that  might  be  considered  an  exception  to  the  general  peremp-  in  case  of 
tory  rule,  that  the  right  of  suing  can  only  be  in  one  person,  or  set  of  per-  ^^^^  ^' 
sons,  viz,  that  a  party  to  a  bill  may,  by  arrangement  between  the  parties, 
be  the  plaintiff,  although  the  bill  at  the  time  be  in  the  rightful  possession  of 
another  party  to  the  bill  (t^)  (8). 

TThe  action  against  a  carrier  for  loss  of  goods  sent  by  a  vendor  to  a  ven-  [    *6    ] 
dee,  most  in  general  be  brought  in  the  name  of  the  latter,  and  not  of  the  Against 
eonagnor ;  because  the  law  implies  that  by  the  delivery  to  the  carrier,  the  **"^^'^- 
goods  became  the  property  of  the  consignee,  and  at  his  risk  (subject,  of 
course,  to  the  unpaid  vendor's  right  of  stoppage  in  transitu)  (2;).    As  the 
delivery  to  the  carrier  by  the  consignor  presumptively  vests  the  property 
in  the  goods  in  the  consignee,  it  is  an  inference  of  law,  that  the  contract 
for  the  safe  carriage  is  between  the  carrier  and  consignee,  and  consequent- 
ly the  latter  has  the  legal  right  of  action  (4)  ;  and  this  rule  obtains,  al- 
tiiough  the  consignor  paid  the  carrier  for  the  conveyance  of  the  goods,  and  ' 
the  consignee  gave  no  express  directions  tiiat  the  goods  should  be  sent  by 
the  particular  carrier  selected  by  tiie  vendor  (y).     In  these  cases  it  is, 
however,  only  an  assumption  of  law  that  the  goods  vested  in  the  vendee 
and  were  at  his  risk  upon  the  delivery  to  the  carrier  ;  and  if  by  virtue  of 
an  agreement  between  the  vendor  and  vendee,  the  goods  did  not  become 
tiie  property  of  the  latter,  and  he  was  not  at  any  risk  with  regard  to  tiie 
goods  nntil  they  actually  reached  him,  the  consignor  should  be  the  plain- 
tiff.   'But  in  general  the  property  vests  in  the  consignee  by  the  mere  de- 

(r\  Ante,  n.  r .  pay  the  plaintiff.    "  And  without  much  de- 

(s)  2  D.-  Ac  R.  277.    See  4  B.  £c  C.  664 ;  3  bate,  the  Court  held  the  plaintiff  was  a  stran- 

B.  6c  A,  280,  281.     The  decision  in  Crow.  v.  ger  to  the  consideration,  and  gave  judgment 

Bogers,  1  Stra.  592,  is  perhaps  har^y  to  be  for  the  defendant." 

leooDCiled  with  this  doctrine.    The  plaintiff       (t)  4  B.  &  C.  664. 

declared,  that  Hardy,  being  indebted  to  the        (v)  Stone  v.  Butt.,  2  Crom.  &  M.  416 ;  2 

plaintiffin  70/.,  it  was  agreed  between  Hardy  Dowl.  335,  S.  C;  Chitty  on  Bills,  8th  ed. 

and  the  defendant,  that  the  defendant  should  566 ;  and  exceptions,  id,  ibid, 

pay  the  money  to  the  plaintiff,  and  that  Hardy        (x)  8  T.  R.  330 ;  2  Camp.  36 ;  3  Id.  255 ; 

ahoald  make  the  defendant  a  title  to  a  house,  2  Saund.  47  h. 

— that  Hardy  was  ready  to  do  so,  and,  in  con-        (y)  3  B.  &  P.  564. 

sideration  thereof,  the  defendant  promised  to 


I 


1)  Blymire  v.  Boistle,  6  Watts,  182. 

2)  But  see  Owings  v.  Owings,  1  Har.  &  Gill,  484. 

3)  Pearce  v.  Austin,  4  Whart.  489,  and  the  cases  cited  in  the  opinion  of  the  Court. 
(4)  See  Potter  v.  Lansing,  1  John.  215 ;  Abbott  on  Shipping,  (6th  Am.  ed.)  403,  note. 
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TIFFS. 


livery  to  the  carrier,  and  the  consigQce  onght  to  sue,  although  he  ordered 
the  goods  to  be  sent  to  him,  ^^on  an  insurance  being  effected,  and  on  the 
terms  of  three  months'  credit  from  the  time  of  arrival,"  for  in  such  case 
the  actual  arrival  of  the  goods  is  not  a  condition  precedent  to  the  vendee's 
liability  to  pay  for  them,  and  the  vendor  having  complied  with  the  stipula- 
tion as  to  insurance,  had  provided  the  vendee  with  a  remedy  over  (z). 

If  goods  by  a  bill  of  lading  are  consigned  **  to  A."  he  is  prima  facie 
the  owner,  and  must  bring  the  action  against  the  master  of  the  ship  if  they 
be  lost ;  but  if  the  VAX  be  special  to  deliver  to  A.  for  the  use  of  B.^  the 
latter  should  bring  the  action  (a)  (1).  And  where  by  a  bill  of  lading  the 
captain  was  to  deliver  the  goods,  for  the  conrignor  and  in  hie  name^  to 
the  consignee,  and  the  latter,  at  the  time  of  the  shipment,  had  no  property 
in  the  goods,  it  was  decided  that  the  consignor  should  be  the  plaintiff'  ia 
an  action  for  an  injury  to  the  goods,  although  the  consignee  had,  at  his  own 
expelise,  previously  insured  the  goods  (()  (2).  And  it  seems  that  an 
agent  in  this  country,  who  ships  goods  to  the  foreign  principal  and  pays  the 
freight,  may  maintain  an  action  in  his  own  name  on  the  bill  of  lading,  if  it 
express  that  the  goods  were  shipped  by  the  agent,  and  that  the  freight  was 
paid  here ;  for  in  such  case  a  privity  of  contract  is  established  between  the 
parties  by  means  of  a  bill  of  lading  (c). 

In  general  a  mere  servant  or  agent,  with  whom  a  contract  is  express- 
Agent  may  ^^  •^  (jg  made  on  behalf  of  another,  and  who  has  no  direct  beneficial  in- 
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r  '*tj    1  teres t  in  the  transaction,  cannot  support  an  action  thereon  (d)  (3).    As 


When  an 


(z)  4  B.  &  C.  219. 

(a)  1  Ld.  Raym,  2 

(b)  3  B.  &  Aid.  277. 


Ld.  Raym,  271 ;  3  B.  &  A.  283. 


(e)  3  Campb.  320. 

(d)  Evans  o.  Evans,  1  Har.  ic  Wo.  239. 


(1)  Vide  Potter  v.  Lansing,  1  Johns  215.  M'lntyre  v.  Browne,  1  Johns.  221.  Ludlow 
V.  bowne^  1.  Johns.  1.  Sanderson  v.  Lamberton,  6  Binn.  129.  A.  of  Liverpool  shipped 
goods  which  by  the  bill  of  lading  were  to  be  delivered  to  B.  or  his  assigns  in  Philadel- 
phia. The  goods  belonged  to  A.  and  the  freight  was  payable  in  Liverpool.  Heldf  that 
the  bill  of  lading  vested  the  property  in  the  consignee,  who  might  maintain  an  action  in 
his  own  name  against  the  ship-owner  for  the  negligent  cairiage  of  the  goods.  Griffith  v. 
Ingledew,  6  Serg.  dc  Rawle,  429.  Gibson,  C.  J.  (Ussenting.  Everett  v.  Saltus,  15  Wen- 
deU,  474. 

A  cargo  was  consigned  to  merchants  in  New  York,  and  the  master  put  into  Norfolk  in 
distress )  and  was  obliged  to  sell  part  of  the  cargo  to  pay  expenses,  and  transferred  the  resi- 
due of  the  cargo  to  another  vessel,  obtaining  a  bill  of  lading  for  the  delivery  of  the  cargo  to 
himself;  and  on  the  arrival  of  the  latter  vessel  in  New  York,  ordered  the  same  to  be  de- 
livered to  persons  other  than  the  original  consignees.  In  trover  sued  by  the  owner  against 
the  persons  thus  receiving  the  cargo,  held,  that  they  were  liable  to  nay  the  value  of  the 
goods.  Everett  v.  Coffin,  et  al.,  6  Wend.  603.  But  although  a  bill  of  lading  is  an  instru- 
ment, having  by  the  custom  of  merchants,  a  virtue  and  efficacy  peculiar  to  itself  and  no 
other  instrument  can  be  indonsed  with  the  like  effect,  Akerman  t;.  Humphrev,  1  C.  &  P.  53 ; 
Jenkins  v.  XJsbome,  8  Scott  N.  R.  516,  yet  the  indorsement  only  transfers  the  right  of  prop- 
erty, and  not  the  contract  itself,  so  as  to  enable  the  indorsee  to  sue  upon  it.  Thompson  v. 
Hominy,  14  Mees.  and  Welsh.  403 ;  Sanders  v.  Yanzeiler,  2  Q.  B.  260. 

(2)  Although  the  freight  is  payable  by  the  consignee,  if  the  goods  are  at  the  risk  of 
the  consignor  during  their  transportation,  the  property  remains  in  the  consignor  until  deliv- 
ery. M'lntyre  v.  Bowne,  1  John.  229  j  Ludlow  c.  Bowne,  1  John.  1  j  De  Wolf  v.  New 
York  Ins.  Co.  20  John.  214 ;  The  Venus,  8  Cranch,  253,  275  j  The  Merrimack,  8,  317,  327, 
328  J  The  Frances,  9  Cranch.  183  ;  The  Mary  and  Susan,  1  Wheat.  25  3  Dlsley  v.  Stubbs, 
9  Mass.  65. 

Where  the  shipper  of  goods  fills  up  the  bill  of  lading  with  the  name  of  a  particular  con- 
signee or  bearer,  the  mere  delivery  of  the  bill  of  lading  by  the  shipper,  for  value,  passes  the 
property,  against  any  person  except  a  previous  assignee  of  the  bill  of  lading.  Allen  9. 
WiUiams,  12  Pick.  297  j  Low  v.  De  Wolf,  8  Pick.  101. 

Inserting  the  name  of  a  consignee  in  a  bill  of  lading  gives  the  consignee  no  propert^in 
the  goods,  until  a  delivery  of  the  bill  made  by  some  person  duly  authorized.  Allen  v.  Wil- 
liams, 12  Pick.  297.  See  Buffiugton  v.  Curtis,  15  Mass.  528.  Abbot  Shipping  (6th  Am. 
ed.)  638,  note  (1)  and  cases  cited. 

(3)  Inhabitants  of  Garland  0.  Reynolds,  20  Maine,  45.    Vide  Medway  Cotton  Mann- 
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wliere  lands  were  let  by  auction,  and  there  was  an  agreement  between  tbe  i- 
intended  lessee  and  tbe  auctioneer ,  stating  the  terms,  and  snbscribed  b;  the  '''"**'"•" 
intended  lessor ;  it  was  held,  that  the  auctioneer  conld  not  sue  the  intend- 
ed lessee  for  use  and  occupation,  or  for  breach  of  the  agreement  (d).  And 
where  A.  bj  a  memorandum  in  writing,  signed  bj  himself  only,  agreed  in 
writing  to  pay  the  rent  of  certain  tolls  which  he  had  hired^  to  the  treasurer 
of  certain  commissioners  («),  it  was  decided  that  no  action  for  rent  could 
be  supported  in  the  name  of  the  treasurer,  the  contract  being  in  legal  con- 
templation with  the  commissioners,  and  to  pay  them  (/)•  And  where 
several  persons  took  a  lease  of  premises,  to  be  used  as  a  Jewish  synagogue, 
and  the  seats  therein  were  let  by  an  officer  annually  appointed,  whose  du- 
ty it  was  to  let  them  and  receive  the  rents,  and  apply  Uiem  partly  in  pay- 
ment of  the  rent  secured  by  the  lease,  and  partly  for  general  purposes 
connected  with  the  establishment ;  it  was  held,  that  the  lessees  were  prop- 
erly made  the  plaintiffs  in  an  action  to  recover  the  rent  due  from  an  oc- 
cupier of  one  of  the  seats  (^).  Upon  the  same  principle,  the  captain  of 
a  ship  cannot  maintain  an  action  in  his  own  name  upon  an  implied  prom- 
ise to  pay  demurrage,  although  he  may  on  an  express  contract  with  him  to 
pay  it  (A}.  And  it  has  been  determined  that  the  mayor  of  a  corporation, 
who,  on  the  sale  of  certain  lands  by  auction,  of  which  the  corporation 
were  the  vendors,  signed  a  contract  on  behalf  of  himself  and  the  corpora- 
tion with  the  purchaser,  for  the  due  performance  of  the  conditions  of  sale, 
coold  not,  in  his  individual  capacity,  maint^n  an  action  against  such  pur- 
chaser for  the  breach  of  his  contract  (t). 

But  when  an  agent  has  any  beneficial  interest  in  the  performance  of  tbe 
contract,  as  for  commission,  &c.,  or  a  special  property  or  interest  in  the 
sabject-matter  of  the  agreement,  he  may  support  an  action  in  his  own  name 
upon  the  contract ;  as  in  the  case  of  a  factor,  or  a  broker  (i),  or  a  ware- 
houseman, or  carrier  (2),  (1)  an  auctioneer  (fn),  a  policy  broker  whose  name 

(d)  Evans  v.  Evans,  1  Har.  ic  Wo.  (h)  4  Taunt.  1,  52.  See  3  Chit.  Com. 
239.  ,  Law,  430. 

(e)  The  instances  in  which  treasurers  and  Ci)  2  Taunt.  374,  387.  See  5  Moore,  277. 
trustees  arc  by  statute  allowed  to  be  made  (A)  1  T.  R.  112  j  2  Esp.  Rep.  493 ;  1  H. 
plaintiff's,  and  the  decisions  on  enactments  Bl.  82  j  7  T.  R.  359  j  11  ^ist,  180 ;  4  Camp. 
of  tkiis  nature,  will  be  noticed  hereafter,  post,  195 ;  1  M.  &  S.  581. 

14.  (/)  See  per  Lord  Ellenborough,  1  M.  &  S. 

(/)  3  B.  &  P.   147.    See  Sir  J.  Mans-  147. 

ikjd's  observations,  2  Taunt.  381.  (m)  1   H.  BI.  81  j  2  Marsh.  497,  501 :  7 

(g)  2  Stark.  Rep.  356.  Taunt.  237,  S.  C.    See  5  B.  &  Aid.  333. 


fectory  V.  Adams,  10  Mass.  362.  Bogert  v.  De  Bussy,  6  Johns.  94.  Gunn  v.  Cantine, 
10  Johns.  387.  Jones  v.  Hart,  1  Hen.  &  Mun.  470.  Gilmore  v.  Pope,  5  Mass.  491. 
Bainbridge  v.  Downie,  6  Mass.  253.  Kins^  v.  Hollingshead,  1  Pemi.  380.  So,  the  trus- 
tees or  committee,  for  conducting  the  affairs  of  an  unincorporated  company,  cannot  maintain 
an  action  in  their  own  name.  Niven  v.  Spickerman,  12  Johns.  401.  It  is  different  in  the 
case  of  a  note  or  check  jpayable  to  bearer ;  in  the  latter  case  the  opposite  party  cannot  raise 
the  objection  of  the  plamtiff's  want  of  interest.  Maurin  v.  Lamb,  7  Cow.  174.  A  mere 
agent,  holding  such  note  or  check,  may  sue  on  it  in  his  own  name. 

If  one  effects  an  insurance  for  whom  it  may  concern  j  and  in  his  declaration  he  avers 
that  the  policy  was  made  for  himself  and  another  j  yet,  he  is  entitled  to  maintain  the  action 
in  his  own  name.  Ward  v.  Wood,  13  Mass.  539.  It  is  otherwise,  however,  where  his  own 
interest  was  fully  insured  in  a  prior  policy  j  in  the  latter  case,  if  he  sue,  he  must  state  the 
interest  of  the  others  concerned,  and  bring  the  action  expressly  as  agent.  Gardner  v.  Bed- 
ford Ins.  Co.,  17  Mass.  615. 

(1)  Reme^es  must  in  general  be  produced  in  the  name  of  the  party  in  interest,  and 
not  in  the  name  of  the  agent,  who  made  the  contract,  or  wbose  duty  it  is  to  mike  the 
eoUection  of  moneys  accruing  under  such  contract.  It  is  otherwise,  however,  as  to  bai- 
lees ;  in  whose  names,  in  many  cases,  actions  may  be  maintained,  Breckbee  v,  Brown^ 
21  Wendell,  110.    See  Butts  v.  Collins,  13  WendeU,  139. 
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I-  18  on  the  policy  (n),  (1)  or  the  captain  of  a  ship  for  freight  (0).  So  where  a 
TLkwmTs.  (.QQtract  is  in  terms  made  with  an  agent  ^personally,  he  may  sue  there- 
on (2)  ;  and  if  a  servant  prsonally  carry  on  a  business  for  his  principal, 
and  appear  to  be  the  propnetcnr,  and  sell  goods  in  the  trade  as  such  appa- 
rent owner,  he  may,  it  seems,  sustain  an  action  in  his  own  name  for  the 
price  (p).  Where  the  supposed  principal  repudiates  the  contract,  the 
agent  may  sue  after  notice  of  the  facts  to  the  defendant,  as  to  recorer 
back  a  deposit  paid  on  the  sale  of  .an  estate  (^q). 

Where  a  person  assumes,  on  the  face  of  the  contract,  the  character, 
not  of  a  principal,  but  of  an  agent  to  another  named  person,  he  cannot 
retract  that  assumed  capacity,  and  sue  as  a  principal,  without  previouslj 
undeceiving  the  defendant,  and  giving  him  notice  of  the  real  nature  and 
extent  of  his,  the  plaintiff's  claim  and  interest  (r).  And  it  should  be  ob- 
served that  in  these  cases  the  right  of  the  agent  to  sue  on  a  contract  made 
by  him  for  his  principal,  whether  it  be  expressed  that  tl^e  agent  c(nitract8 
personally  or  on  the  behalf  of  another,  is  subservient  to  the  right  of  the 
principal  to  interfere,  and  to  bring  the  action  in  his  own  name  upon  the 
unperformed  agreement,  in  exclusion  of  the  agent's  right,  and  although  the 
agent  has  not  expressly  disclaimed  («)  (3) .  There  is  an  exception  in  the  case 
of  a  contract  under  seal  entered  into  with  the  agent  personally  in  a  matter 
within  the  scope  of  his  authority ;  in  thb  instance  the  implied  right  of 
action  of  the  principal  merges  in  the  higher  security  taken,  by  his  authori- 
ty, by  the  agent,  and  the  remedy  is  in  the  name  of  the  latter  only  (f) 
(4). 

(n)  Park,  on  Ins.  403 ;  1  T.  R.  114  j  2  M.  (0)  6  Taunt.  65 ;  4  Taunt.  189. 

&  S.  485,  486 ;  4  P.  &:  C.  666,  but  not  other-  (p)  2  C.  &  P.  49 ;  3  Canip.  320 ;  3  Stark, 

wise;  1  M.  &  S.  497 ;  15  East,  4.    In  Co-  R.  147 ;  4  B.  &  C.  666 ;  4  Ring.  2. 

sack  V.  Wells,  jl.  d.  1813,  the  plaintiff  effect-  (q)  3  Stark.  Rep.  145. 

ed  the  policy  thus:  "I.    C.    agent,"    and  W  5  M.  &  Sel.  383. 

though  he  was  jointly  interested  with  anoth-  (s)  Stra.  1182;  1  Campb.  337;  1  M.    & 

er  person,  he  recovered  in  a  separate  action  S.  579,  580 ;  5  M.  &  S.  3o5,  386,  390 ;  see  7 

in  his  own  name,  the  declaration  averring  Taunt.  237. 

that  he  was  jointly  interested  with  another  (0  1  M.  &.  S.  575 ;   5  B.  Ac  C.  355 ;  4 

person.  Bingh.  2. 


Where  the  person  to  whom  the  promise  is  made,  furnishes  the  consideration  and  has  the 
legal  interest,  the  action  must  be  brought  in  his  name,  Sailly  v.  Cleaveland,  10  Wendell,  156. 

(1)  De  Vignier  v.  Swanson,  1  Bos.  &  Pul.  346,  n.  b. 

Two  persons  by  name  insured  ;  and  in  the  policy  was  added  or  whom  it  may  cagMxrn,  with 
a  clause  also  in  the  policy  that  the  loss  should  be  paid  to  the  two  persons  named ;  hdi^  that 
they  might  recover  tne  whole  sum  insured,  although  it  appeared  they  were  in  &ct  owners 
of  but  one  half;  the  other  half  belonging  to  the  person  not  joined  as  plaintiff  in  the  action. 
Jelierson  Ins.  Co.  v.  Cothral,  7  Wend.  72.    See  1  Arnouid  Ins.  (Am.  ed.)  25  and  note 

(!)• 

(2)  Potter  V.  Yale  College,  8  Conn.  60.    An  action  on  a  promissory  note  given  to  the 

agent  of  a  company,  lies  in  the  name  of  the  agent,  and  his  styling  himself  agent,  ^.  in 
his  writ  and  declaration,  was  held  to  be  merely  diseriptio  persona,  Buffum  v.  Chadwidc,  8 
Mass.  103.  So,  where  A.  for  his  own  account  and  risk,  carries  on  trade  in  the  name  of 
B.,  an  action  for  goods  sold,  in  the  course  of  such  trade,  is  properly  brought  in  the  name  of 
B.  Alsop  V.  Caines,  10  Johns.  396.  But  where  goods  are  purchased  from  a  fiurtor,  sdenteTf 
with  intent  by  the  purchaser,  to  set  off  against  the  purchase,  a  demand  which  he  may  have 
against  the  factor,  the  jnincipal  may,  in  such  case,  as  on  a  sale  made  immediately  by  him- 
self, have  a  suit  against  the  purchaser,  any  time  before  payment  to  the  factor.  Brown  v. 
Robinson,  2  Caines^  Cas.  341. 

Although  a  simple  contract  may  be  enforced  in  the  name  of  the  promisee  when  made  for 
the  benefit  of  a  third  person,  if  the  promisee  has  an  interest  in  the  subject  matter ;  but  if 
the  contract  is  vnder  seal  ana  inter  partet^e  action  must  be  sued  by  a  party  to  the  instru- 
ment. Spencer  v.  Field,  10  Wend.  87.  The  person  having  the  legal  interest  and  also  fur- 
nishing the  consideration,  is  the  proper  person  to  sue  on  a  promise  made  to  him.  Sailly^v. 
Cleaveland,  10  Wend.  156. 

See  ante,  4,  note. 

Where  money  has  been  deposited  by  an  agent,  on  the  account  of  an  unknown  prin- 
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If  a  principal  allow  his  agent  to  appear  to  be  the  principal,  and  to  c<hi-       ^' 
tract  in  the  latter  character,  and  the  defendant  has  thereby  been  induced 
to  giTe  credit  to  the  agent,  the  principal's  right  of  action  in  his  own  name 
is  subject  to  the  aetroS  which  the  defendant  has  against  the  agent,  and 
which  wonld  be  available  if  the  latter  were  the  plaintiff  (u)  (1). 

If  a  trustee  or  husband  object  to  his  name  being  used  in  an  action  for  Qualified 
the  benefit  of  the  cestid  que  tntst  or  wife,  the  latter  may,  after  tendering  a  ^  ^j^^ 
sufficient  indemnity,  use  his  name  or  may  file  a  bill  in  equity  for  that  pur-  name  of  a 

pOBe  («)•  trustee,&c. 

When  the  contract  was  made  with  several  persons  (2)  whether  it  were  under  2diy.  With 
seal,  or  in  writing  but  not  under  seal,  or  by  parol,  if  their  legal  interest  were  f^^?^^^ 
ytfkUj  they  must  all,  if  living,  join  in  an  action,  in  form  ex  contractu^  for  the  ^^  of 
breach  of  it,  though  the  covenant  or  contract  with  them  was  in  terms  joint  plaintiffs  ; 

(>)  7  T.  B.  359;  1  Camp.  85;  5  B.  dc  C.    547. 
354 ;  4  Camp.  60  ;  1  East,  335  ;  Holt,  N.  F.        Cx)  Doe  d.  Froaser  o.  King,  2  Dowl.  58 ; 
K.  124 ;  6  Geo.  4,  c.  94,  s.  6 ;  4  B.  &  C.    3  Chit.  Gen.  Prac.  127,  &c. 

dpal,  an  action  to  recover  back  the  deposit,  lies  in  the  name  of  the  principal.    The  Duke 

of  Norfolk  V.  Worthy,  1  Campb.  337.    Vescher  «.  Yates,  11  Johns.  23.    Yates  v.  Foot, 

12  Johns.  1.    In  contracts  made  by  agents  without  disclosing  the  principal,  the  suit  to 

enSaece  them  may  be  in  the  name  of  the  principal  or  of  the  agent.    Lapham  v.  Greene, 

9  Vermont,  407.    So,  where  a  factor  sells  his  principal's  goods,  the  principal  may,  on 

notice  to  the  buyer,  before  payment,  not  to  pay  tne  factor,  sue  the  buyer  in  his  own  name. 

Xdlj  9.  Munson,  7  Mass.  324.    Railton  v.  Hodgson,  15  East,  67.    A  factor  selling  goods 

in  his  own  name,  and  being  alone  known  to  the  purchaser,  may  maintain  an  action  for  the 

price  although  he  receives  no  del  credere  commission ;  but  if  there  has  been  a  communica- 

ttpn  between  the  principal  and  factor,  by  which  the  former  agrees  to  consider  the  purchaser 

as  his  debtor,  and  takes  steps  for  recovering  the  debt  directly  from  him,  the  factor's  right 

'  to  sue  is  gone.    Sadler  v.  Leigh  and  another,  4  Campb.  195.    An  action  to  recover  back  a 

wager  in  the  event  of  a  horse  race  ^under  the  acts  of  the  State  of  New  York  to  prevent 

hone  lacing  and  gaming)  is  properly  Drought  by  the  person  who  made  the  bet,  although  he 

acted  as  the  agent  or  depositonr  of  other  persons.    Haywood  v.  Sheldon,  13  Johns.  88. 

£t  Vide  Vescher  v.  Yates,  and  Yates  v.  Foot,  ubi  sup.    Bell  v.  Gilson,  1  Bos.  &  Full.  351. 

If  an  agent  employ  a  broker  to  eflfect  an  insurance  for  his  principal,  the  broker,  who 
knew  his  employer  was  acting  as  agent,  cannot  retain  the  money  he  receives  from  the  in- 
sorer  for  a  dent  aue  from  such  agent  to  himself.    Foster  o.  Hoyt.  2  Johns.  Cas.  327. 

The  sale  by  a  factor  of  several  lots  of  goods,  belonging  to  several  pec^ons,  to  one  pur- 
chaser ;  taking  the  promissory  note  of  the  latter  to  himself;  held,  that  this  did  not  preju- 
dice the  rights  of  the  several  principals,  who  were,  notwithstanding,  entitled  to  sue  severally 
the  purchaser.    Corlies  o.  Cumming,  6Cowen,  181. 

(1)  A  mere  receipter  of  goods  t^en  by  the  sheriff  upon  an  execution,  while  such  goods 
remain  constructively  in  the  custody  of  the  law,  has  not  such  a  general  or  special  property 
in  the  goods  as  will  enable  him  to  recover  in  trover  or  repleviti,  in  which  actions  the  proper- 
tj  in  the  goods  is  drawn  in  question.  In  trover  or  replevin,  it  is  a  good  defense  to  the 
action,  that  the  plaintiff  has  neither  the  general  or  special  property  in  the  goods ;  but  in  an 
action  of  trespass,  a  bare  possession  is  sufficient  to  enable  the  plaintiff  to  recover  against 
a  wrong -doer,  who  takes  the  property  put  of  his  possession  without  authority.  Cook  v, 
Howard,  13  Johns.  276.  Demick  v.  Chapman,  11  ib.  132.  Schermerhom  v.  Van  Valken- 
biugh,  ib.  529.    Aikin  v.  Buck,  2  Wend.  466.    Butts  v.  Collins,  13  ib.  139. 

Where  the  agent  of  a  defendant  in  an  execution  became  the  receiptor  to  the  sheriff  of 
the  property  of  his  principal,  levied  upon  bv  virtue  of  such  execution,  and  agreed  with  the 
sfaenff  and  the  plaintiff  m  the  execution,  that  he  would  cause  such  property,  consisting  of 
yam  and  other  materials  found  in  a  factory,  to  be  manufactured  into  nannels,  and  would 
lomish  such  materials  as  should  be  necessary  for  that  purpose,  the  avails  to  be  applied  on 
the  execation  afler  satisfying  his  advances — and  the  agent  accordingly  made  the  necessary 
advances,  caused  the  materials  to  be  manufactured  into  flannels,  and  put  them  into  the 
hands  of  a  manufacturer  to  be  dressed,  it  was  heldj  that  the  agent  was  not  entitled  to  set  of 
the  value  of  such  flannels,  in  an  action  brought  by  the  manufacturer  against  the  agent  for 
work  done,  al^ough  the  manufacturer,  afler  the  flannels  were  dressed,  bad  refused  to  sur- 
rmder  them  to  hiuL  Butts  o.  Collins,  13  Wend.  139.  It  is  only  where  the  agent  has  a 
lien  upon  the  property  sold  by  him,  or  has  a  commission  del  credere,  that  he  has  a  right  to 
toe  in  his  own  name  on  a  contract  made  for  his  principal,  or  to  set  off  a  demand  due  to  his 
principal  against  his  own  private  debt.    Ib.  ^ 

(2)  Two  incorporated  companies  may  join  in  an  action  of  assumpsit,  to  recover  money 
dmsited  in  a  bank  in  their  jomt  names.  New  York  and  Sharon  Canal  Co.  0.  Fulton  Bank, 
7  Wendell,  412. 
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I.       and  several  (jf)  (1)  (2).    And  if  it  appear  on  ihe  record  *tliat  there  was 

vLAnmrn.  anQ^her  covenantee  who  ought  to  have  joined,  the  judgment  will  be  arrest- 

^  and  when   ^d  (2).     So  if  one  of  several  bankers  lend  money  to  a  third  person  all  the 

they  should  members  of  the  firm  may  join  in  action  to  recover  the  amount  (a).    And 

join  or  sev-  ^here  a  broker  was  employed  to  sell  a  ship  belonging  to  three  part-owners. 

Joint  inter-  ^^^  ^^  whom  communicated  with  him  on  the  subject,  and  to  them  he  paid 

terest.        their  shares  of  the  proceeds  of  the  sale,  but,  after  admitting  the  amount 

the  third  part  owner's  share  to  be  in  his  hands,  refused  to  pay  it  to  him 

without  the  consent  of  the  other  two,  and  he  alone  brought  an  action  for 

his  share,  it  was  held,  that  he  could  not  sue  alone,  but  should  have  joined 

the  other  part-owners  (i).    The  contradictions  in  the  decisions  and  diSer- 

(y)  Eccleston  9.  CUpsham,  1  Sannd.  153,  proceed  as  regaids  the  indemnity,  3  Chit. 

and  note  1 ;  1  East,  497,  501;  1  Taunt.  7.  Gen.  Prac.  127  to  129.    So  a  covenant  with 

2  Campb.  190  ;  5  Price,  529 ;  and  see  an  ex-  two  and  every  of  them  is  joint,  3  Taunt. 
pUcit  case,  HatsaU  v,  Griffith,  4  Tyr.  487.  87. 

One  of  such  parties  may  lawfully  use  the  (z^  Lane  v.  Brinkwater,  3  Bowl.  223. 

name  of  the  other  in  the  proceedmgs  with-  (a)  Alexander  v.  Barker,  2  Tyr.  Rep.  140. 

out  his  consent,  1  Ld.  Raym.  360 ;  9  East,  (b)  Hatsall  v,  Griffith,  4  Tyr.  487,  quali- 

471 ;  at  least  afler  tendering  an  indemnity,  fjfing  the  cases  there  cited.    Jellison  v.  La- 

1  Chit.  Rep.  390.    See  fully  and  how  to  fonta,  19  Pick.  344. 

(1)  See  post,  40,  n.  1  ;  Sims  v.  Tyre,  3  Brevard,  249 ;  Hays  v.  Lasater,  3  Pike,  565 ; 
Archer  v.  Bogne,  3  Scammon,  526 ;  Lucas  v.  M'Alilly,  1  M*MuUan,  311.  Where  a  promis- 
sory note  was  made  payable  to  A.  or  B.  it  was  held  to  be  evidence  of  a  contract  with  A.  axid 
B.  jointly,  and  that  neither  could  sustain  an  action  on  it  separately.  Willoughby  v.  Wil- 
loughby,  5  N.  Hamp.  244 ;  Waldrad  v.  Petrie,  4  Wendell,  575.  Contra,  Ellis  v,  M'Lemoor, 
1  Bailey,  13,  where  it  was  held,  that  in  such  case  either  may  sue  separately.  See  also 
Spaulding  v,  Evans.  2  McLean,  139.  Where  an  instrument  is  jointly  executed  to  several, 
one  of  the  joint-payees,  or  obligees,  or  his  assignee,  may  sue  in  the  name  of  all,  without 
their  consent.    Wnght  v.  M'Lemore,  10  Yerger,  235  j  Gray  v.  Wilson,  1  Meigs,  394. 

(2)  ConoUy  t;.  Cottle,  Bruce,  286 ;  Baker  v.  Jewell,  6  Mass.  460  j  Halliday  t.  Voggett, 
6  Pick.  359;  Beach  v.  Hptchkiss,  2  Conn.  697;  Gordon  v.  Goodwin,  2  Nott  &  M'C. 
70:  Ehle  0.  Purdy,  6  Wendell,  629;  Hiiliker  v.  Loop,  5  Vermont,  116;  Allen  v.  Sackett, 

3  J.  J.  Marsh.,  165 ;  Ellis  v.  M'Lemoor,  1  Bailey,  13 ;  Moody  0.  Sewall,  14  Maine,  295  -, 
Darling  v.  Simpson,  15  Maine,  175.  Where  several  persons  jointly  procure  insurance  on  a 
vessel  owned  by  them  jointly,  they  cannot  in  case  of  a  loss,  while  the  ownership  remains 
the  same,  maintain  separate  actions  to  recover  their  several  shares  of  the  loss,  but  all  must 
join.  Blanchard  v.  Dyer,  21  Maine,  8  Shepley,  111:  Where  a  pajrment  is  made  by  several 
from  a  joint  fund,  they  must  join  in  a  suit  lor  reimbursement.  Aliterj  if  the  payment  though 
joint  is  from  individual  funds.  Pearson  v.  Parker,  3  N.  Hamp.  366  ;  Doremus  v.  Selden, 
19  John.  213;  Smith  v.  Hicks,  1  Wendell,  206;  Parker  t>.  Leek,  1  Stewart,  523.  Where 
partners,  acting  as  such  and  in  their  partnership  name,  become  sureties  for  a  debt  which, 
after  the  dissolution  of  the  partnership,  they  pay,  they  may  maintain  a  joint  action  against 
the  principal  for  money  paid.  Day  v.  Swann,  13  Mame,  165.  But  where  several  sureties 
pay  the  debt  of  their  principal,  and  there  is  no  evidence  of  a  partnership  or  of  a  joint  in- 
terest, or  of  payment  from  a  joint  fund,  the  presumption  of  law  is,  that  each  paid  his  pro- 
portion of  the  same,  and  they  cannot  join  in  an  action  to  recover  the  amount.  Lombard  v. 
Cobb,  14  Maine,  222.  It  is  otherwise,  however,  when  the  sureties  pay  the  debt  jointly,  or 
by  a  joint  note,  they  may  in  such  case  join  in  an  action  against  their  principal.  Appleton 
V,  Bascom,  3  Metcalf,  169 ;  Doolittlc  p.  Dwight,  2  Metcalf,  561. 

Where  a  bond  is  joint  inform  only,  but  several  ratione  subjecta  materia,  an  action  may  be 
maintained  in  the  name  of  one  of  several  obligees.  But,  it  seems,  if  he  can  maintain  such 
an  action  on  the  bond,  he  must  set  forth  the  bond  truly,  and  then  by  proper  averments,  show 
a  cause  of  action  to  himself  alone,  clearly  embraced  within  the  condition  of  the  bond. 
Ehle  V.  Purdy,  6  Wend.  629.  In  that  case,  it  was  AeW,  that  one  of  two  obligees  cannot 
have  an  action  on  a  bond  in  his  own  name,  without  avering  the  death  of  his  co-obligee. 
If  the  Offer  varies  from  the  instrument  declared  on,  the  defendant  may  set  it  forth  in  his 
plea  and  demurs  or  he  may,  without  setting  it  forth  plead  non  est  factum,  and  avail  himself 
of  the  variance  on  the  trial. 

If  the  promise  is  made  joinly  to  two  or  more  persons,  they  must  all  join,  if  living,  in 
the  action,  or  thev  will  be  nonsuited  on  trial.  Thus,  in  Wright  v.  Post,  3  Conn.  142,  where 
twenty  persons,  feeling  interested  in  the  public  right  of  fishery,  entered  into  an  agreement 
with  each  other  that  if  any  of  them  were  sued  for  exercising  the  right,  each  of  the  others 
would  pay  to  those  who  were  sued  their  proportion  of  what  might  be  recovered  against 
them ;  and  three  of  them  were  sued  jointly,  and  af^  a  joint  recovery,  eadi  of  those  de- 
fendants paid  his  share  of  the  judgment ;  in  a  suit  Inoug^  against  one  of  the  associates 
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ence  in  the  opiDions  of  parUcnlar  judges  are  attributable  to  doabta  upon  i. 
faeU  whether  the  contract  were  only  joint  or  several  (c).  The  reason  as-  '''*n»^"»' 
signed  why  all  should  join  is,  that  when  the  interest  is  joint,  if  several 
were  permitted  to  bring  several  actions  for  one  and  the  sasM  cause,  the 
coart  would  be  in  doubt  for  which  of  them  to  give  judgment  ((2).  If  a 
third  per9(m  edlude  with  one  partner  of  a  firm  to  injure  the  other  partners^ 
tiie  lalter  may  (omttting^uch  colluding  partner)  maintain  an  action  against 
aach  ttiird  person  so  colluding  («}• 

There  tnay  however,  be  cases  where  the  employment  of  an  agent  may 
be  ievercil  aa  well  as  joint,  or  cases  of  a  subsequmt  severance^  so  as  to  en- 
tide  one  partner  to  sue  for  his  share  (/)  (1). 

The  avowant  and  party  making  conusance  in  replevin,  may  join  in  an 
action  on  replevin  bond  (jjf). 

Thos,  if  A.  convey  an  estate  to   several  persons,   and  covenant  with  Whens^- 
them,  **  and  to  and  with  each  and  every  of  them,  that  he  is  lawfully  seis*  ^^' 
ed,  the  action  upon  the  covenant  must  be  brought  by  all  the  covenantees^ 
and  the  words  of  severalty  shall  not  prevail  (A).     So,  if  a  party  covenant 
to  and  ^th  A.  and  B.  to  pay  an  annuity  to  A.,  this  vests  a  joint  legal  in- 
terest in  A.  and  B,  although  the  former  is  to  derive  the  sole  benefit ;  for 
only  one  duty  or  act  was  to  be  preformed,  and  there  could  not  be  a  sep- 
arate legal  interest  therein  (t).    And  where  A.  declared  upon  an  account 
stated  with  him  of  monies  due  to  him  and  a  third  person,  after  verdict  judg- 
ment was  arrested,  on  the  ground  that  the  promise,  whether  express  or 
implied,  must,  in  point  of  law,  be  considered  as  made  to  all  the  persons 
whose  debt  it  was,  and  therefore  *they  all  ought  to  have  joined  in  the  ac*  [  *10  ] 
tion  (A;).     And  whore  A.  and  B.  brought  an  action  of  assumpsit,  and  de- 
clared that  their  several  cattle  had  been  distrained,  and  that  the  defendent 
in  consideration  of  £10  paid  him  by  the  plaintiffs,  promised  to  procure  the 
cattle  to  be  re-delivered  to  them  by  such  a  time,  and  that  he  had  not  done 
so ;  after  verdict  for  the  plainti&,  it  was  objected,  in  arrest  of  judgment, 
that  the  plaintiffs  ought  to  have  brought  several  actions,  because  the  prom- 
ise was  not  entire,  but  a  several  promise  made  to  each  of  the  plaintifi ; 
hut  it  was  adjudged  by  BoUe,  C.  J.  and  two  other  judges  against  one, 
that  the  action  was  well  brought  jointly  by  A.  and  B. ;  for  though  the  cat- 
tle which  belonging  to  A.  ought  to  be  restored  to  him,  and  the  other  cat- 
tle to  be  restored  to  B.,  and  so  the  thing  to  be  performed  was  several, 
and  not  joint ;  yet  as  the  ctrntract  and  eansideratum  were  joint,  and  it  was 
not  known  how  much  the  one  gave  and  how  much  the  other,  the  action 

(c)  SemhU  see  Break  V.  Douglass,  cited  4  Griffiths,  4  Tyr.  488,  notes  a,  b,  c,  and 
Tyr.   489.  Break  v.  Douglas,  ib.  489. 

(d)  Per  Lord  Kenyon,  1  East,  501.  (g)  1  B.  &  P.  391  j  3  M.  &  Sel.  180. 

(e)  Longnum  and  others  o.  Pole,  1  Moo.  &  (A)  4  Co.  18  b ;  3  Lev.  160 ;  Dyer,  337. 
M.  223 ;  bat  note,  it  was  an  action  on  the  (t)  1  East,  469 ;  3  B.  £c  C.  256. 

eoK  not  ex  contractu,  (k)  9  Mod.  116 ;  Yelv.  177. 

(/)  SembUj  see  cases  cited  in  Hatsall  v. 

^^^^~^  ^         ^^p^—  I       ■     ■  ■■  ■  fc^i^^a^M  »    I        I  ■  ■■■■■1^       ■■  ,1,  ,M^  .,  ■■■a  I      ■  ■  ■      .      ■■  ■      ■    ■»  ,  ^— ^M^^— ^a^— 

to  recorer  the  amount  he  had  agreed  to  contribute,  it  was  held  that  the  promise  to  iadem- 
nify  was  K  joint  promise  to  the  three  who  were  sued  jointly  for  exercising  the  right,  and  that 
tfaey  mast  therefore  bring  a  joint  suit  of  indemnity,  although  they  paid  the  judgment  in 
several  proportions,  and  out  of  their  separate  property. 

(1)  "Where  one  is  liable  to  two  or  more  on  a  jomt  contract,  and  settles  with  either  for  his 
part  of  the  claim,  the  remaining  promisee  or  promisees  may  sue  without  joining  the  others : 
soch  settlement  with  one  being  a  severance  of  the  cause  of  action.  Holland  v.  Weld,  4 
Greenl.  255 ;  Austin  o.  Walsh,  2  Mass.  405 ;  Baker  v.  JeweU,  6  Mass.  460 ;  Beach  v. 
Hotchkiss,  2  Conn.  697 ;  Stedman  o.  Shelton,  1  Alabama,  86. 

So  if  a  defendant  promises  to  pay  each  of  several  partners  his  proporiioQ  of  the  debt,  each 
may  sue  him  separately.    Bonn  9.  Moms,  3  Gaines,  54. 
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I.       was  well  brought  jointly  (Z)  (1).    And  if  bail  call  together  upon  an  attor- 
n&iHTiFPs.  j^y^  ^^^  employ  him  to  surrender  their  principal,  one  of  them  cannot  after- 
sevtr^.       ^^rds  maintain  a  separate  action  agunst  the  attorney,  for  neglectmg  to  ef- 
fect the  render,  for  their  situations  and  interest  were  identified  (m). 
Several  in-      But  when  the  legal  interest  and  cause  of  action  of  Uie  covenantees  are 
^^^^*       several^  each  may  and  should  sue  separately  for  the  particular  damages  re* 
suiting  to  him  individually,  although  the  covenant  be,  in  its  terms,  joi%  (n} 
(2).    Audit  is  improper,  as  well  in  equity  as  at  law^  for  a  party  to  be 
joined  in  a  suit  who  has  neither  legal  nor  beneficial  interest  in  its  subject- 
matter  (o). 

Thus  if  A.  by  indenture  demise  Blackacre  to  B.  and  Whiteacre  to  C.,- 
and  covenant  with  them  and  each  of  them  (or  it  seems  if  he  covenant 
with  them  in  express  terms  jointiy)  that  he  is  owner  of  the  closes,  each 
should  sue  separately  in  respect  of  bos  distinct  interest,  and  they  cannot  joint- 
ly sue,  for  they  have  no  joint  or  entire  interest  in  the  same  subject-mat- 
ter (p).  So,  if  a  party  covenant  with  A.  and  B.  to  pay  them  £10  eachy 
or  an  annuity  to  each^  there,  although  the  covenant  be  in  terms  joint,  yet 
the  distinct  interest  of  each  in  a  separate  subject-matter  shall  attract  to 
each  covenantee  an  exclusive  right  of  action  in  regard  to  his  own  particular 
damage  ;  and  they  cannot  maintain  a  joint  action,  although  the  deed  contain 
covenants  and  stipulations  for  securities  which  are  joint  (jp).  So,  where 
A.,  B.  and  G.  were  appointed  assignees  under  a  commission  of  bankrupt^ 
and  A.  and  B.  each  paid  half  of  the  solicitor's  bill,  it  was  decided  that  A. 
and  B.  could  not  muntinn  a  joint  action  against  G.  for  his  proportion  of 
the  money  paid,  but  must  each  bring  a  separate  action,  and  A.  and  B. 
[  *11  ]  having  sued  jointly,  were  ^nonsuited  (9)  (Z).  But  if  A.  and  B.  had  bor- 
rowed the  money,  which  they  paid  on  their  joint  credit,  or  their  attorney 

m  1  Eol.  Abr.  31,  pi,  9 ;  Styles,   156,  529,  S.  C. 

157,  203;  2  Saund.  116  a,  note.  {p)  See  the  excellent  arguments  in  The 

(m)  1  Taunt.  7.  King  of  Spain  v.  Machado,  4  Russ.  Rep.  231 

\n)  5  Go.   186 ;  1  Saund.    153,  n.   1 ;  8  (p)  Smra  note  (n)  ;  3  B.  Ac  C.  254. 

Taunt.  245 ;  2  Moor,  195,   S.  C.  j  5  Price,  (q)  3  B.  &  P.  235  j  see  2  T.  R.  282. 


See  Shearman  v.  Akins,  4  Pick.  283. 

Vide  Dunham  v.  Gillis,  8  Mass.  462.  Withers  v.  Bircham,  5  Dow.  &  Ryl.  106. 
ViV  Phillips  V.  Bonsall,  2  Binn.  138,  143.  Austin  v.  Walsh,  2  Mass.  401.  Baker  v. 
Jewell,  6  Mass.  465.  Where  several  persons  are  engaged  in  a  joint  transaction,  the  pro- 
ceeds of  which  are  received  by  a  third  person,  who  promises  to  pay  each  partner  his  respec- 
tive proportion,  in  an  action  against  him  by  one  of  the  partners  for  his  proportion,  he  can- 
not object  that  there  are  others  jointly  concerned.  Bunn  v,  Morris  and  Wisner,  3  Caines,  54. 
Vide  etiam  Austin  o.  Walsh,  ubi  supra.  Hall  v.  Leigh,  8  Cranch,  50.  Goald  v.  Gould, 
e  Wend.  263. 

(3)  Vide  Yates  v.  Foot,  12  Johns.  1.  Hatch  v.  Brooks,  2  Mass.  293.  Doremus  v.  Sel- 
den,  19  Johns.  213.  Gould  v.  Gould,  8  Cow.  168.  In  the  case  last  cited,  W.  Gould  and 
D.  Banks,  Jr.  were,  as  between  themselves,  equitably  bound  to  contribute  equally  to  the 
payment  of  a  certain  sum  of  money.  W.  Gould  was  holden  for  Stephen  Gould  as  his 
surety  in  two  several  bonds ;  and  for  the  payment  of  the  same  debts  the  ancestor  of  D. 
Banks,  Jr.  was  also  security,  and  the  properdr  descended  to  him  was  therefore  holden,  W. 
Gould  and  D.  Banks  thus  being  liable ;  and  being  also  in  partnership,  they  paid  the  a- 
mount  out  of  their  partnership  funds.  They  sqed  a  joint  action  for  the  money  paid,  and 
were  nonsuited,  on  the  ground  that  they  could  not  maintain  a  joint  action,  the  original 
responsibility  of  the  bail  being  several.  Although  they  happen^  to  be  partners  at  the 
time  of  the  payment,  they  could  not,  without  some  agreement  or  request  from  S.  Gould, 
so  shape  their  payment  as  to  raise  a  joint  promise  by  implication  to  both.  If  each  haa 
been  liable  as  a  surety  on  a  distinct  demand  against  the  aefendant,  although  the  amounts 
were  the  same,  they  could  not  have  raised  a  joint  promise  as  against  him.  If  the  pajrment 
was  made  out  of  a  fund  in  which  they  were  equally  interested,  then  each  did  in  iiact  pay 
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had  paid  it  for  fbem  on  their  joint  account,  they  might  have  j(nned  in  the        i* 
action  against  0.  (r)  (1).  ^t"™"' 

It  is  competent  to  a  carparatum,  in  making  a  by-law,  to  provide  that  a  ]^J^^ 
fine  shall  be  paid  to,  and  recoverable  by  the  head  of  the  corporation^  for  Agreement 
the  use  of  the  corporation ;  and  in  such  case  the  action  may  be  brought  in  that  one 
the  name  of   tiie  officer  to  whom  'the  penalty  is  so  reserved  («).     And  a  sJ^ouldsae, 
corporation  aggregate  may  maintain  assumpsit  for  by-gone  use  and  occupa- 
tion  of  toUSj  although  they  did  not  grant  the  tolls  to  the  occupier  by  any 
insbrament  under  their  common  seal  (t).     So  the  members  of  a  company 
or  partnership  firm,  may  stipulate  that  in  certain  events  one  of  the  mem- 
bers shall  incur  a  fine,  and  that  the  action  for  the  recovery  of  it  shall  be 
brought  by  a  particular  person  interested  in  the  concern,  for  the  use  of 
the  rest  excepting  the  defendant,  and  the  law  will  give  effect  to  such  ar- 
rangement by  upholding  the  action  (u).    But  if  by  a  deed  constituting  a 
company,  certdn  trustees  are  to  sue  a  member  for  goods  he  may  purchase 
of  the  company,  no  subsequent  regulation,  made  without  the  consent  of 
the  defendant  (an  original  member),  that  another  party  should  be  compe- 
tent to  sue,  can  enable  the  latter  to  maintfun  the  action  (ai)  ;  for  in  this  inr 
stance  there  is  no  original  undertaking  by  the  defendant  not  to  object  to  the 
non-joinder  of  the  parties  who  ought  otherwise  to  have  been  joined  in  the 
action  (x). 

Where  a  covenant  is  made  with  two  or  more  parties,  to  pay  them  mo-  -^  ^^«* 
ney  for  themselves,  or  for  the  use  of  another,  it  is  •  not  correct  to  use  the  execodng. 
name  of  one  only  of  the  covenantees,  although  the  others  have  omitted  to 
execute  the  deed  (y).  Where  joint  covenantees  mat/  join,  they  must  do 
so  (z)  (2),  The  mere  non-execution  of  the  deed  by  one  of  them  does  not, 
even  in  the  case  of  trustees,  render  it  invalid  (a),  or  afford  a  legal  excuse 
for  not  joinbg  him  as  a  plaintiff,  for  his  assent  is  to  be  presumed  (a)  ;  but 
an  express  disclaimer,  renunciation,  or  refusal  by  him,  would  probably  jus- 
tify the  omission  to  make  him  a  party  to  the  action  (i). 

It  is  a  general  rule,  that  in  the  case  of  partners,  all  the  members  of  the  By  Fart- 
firm  should  be  the  plaintifis  in  an  action  upon  a  contract  made  with  the  °^"' 
firm  (3}  ,  nor  can  any  private  arrangement  by  the  firm,  that  one  only  of  the 
partners  shall  bring  the  action,  give  him  a  right  to  sue  alone  (c).     So,  al- 
though a  guarantee  has  been  given  nominally  to  one  of  several  partners,  all 
may  sue  upon  the  same,  if  there  be  evidence  that  it  was  intended  for  the 

(f)  5  East,  225.  (y)  3  B.  &  C.  354. 

(f)  1  B.  &  P.  98 ;  3  Bing.  470.  (z)  Id. 

(0  The  Mayorand  Burgesses  of  Carmar-  (a;  9  B.  C.  300;  2  Bar.  6o  Adol.  822. 

then  V.  Lewis,  6  Car.  6o  P.  606.  (b)  3  B.  &  C.  355  ;  9  Id.  308. 

3  Bingh.  463.  h)  See  ante,  8,  9,  10  ;  and  see  Alexander 


?j 


3  M.  Ac  S.  488 ;  3  Bingh.  470.  v.  Barker,  2  Tyr.  Rep.  140. 


^  half,  and  the  law  raised  a  coresponding  promise  from  the  defendant  to  each  for  so  much 
money  paid  for  him  and  at  his  request ;  which  request  was  the  original  agreement  to  indem- 
nify each  of  his  sureties.  Gould  v,  Gould,  6  Wend.  263.  In  Graham  v.  Green,  4  Hayw. 
ISo,  the  supreme  court  of  appeals  in  Tennesse  say  :  <'  It  is  certain  that  by  the  rules  of  the 
common  law,  two  sureties  cannot  join  in  an  action  to  recover  the  money  which  they  have 
been  compelled  to  pay  for  the  principal."  See  Williams  v.  Alley,  Cooke,  257.  Sureties, 
who  pay  the  debt  jointly^  or  fay  a  joint  note,  may  join  in  an  action  against  the  principal. 
Appleton  V.  Bascom,  3  Metcalf,  169.  Chandler  o.  Brainard,  14  Pick.  285. 

(1)  9  Johns.  217.  Where  two  join  in  the  purchase  of  lottery  tickets,  and  also  agree  to 
diare  in  the  prizes,  each  may  sue  his  action  against  the  managers  for  his  moiety  of  the 
price  drawn.    Homer  v.  Whitman,  15  Mass.  132. 

2)  See  Hays  v.  Lasater,  3  Pike,  565. 

3)  Partners  must  all  join  in  an  action  for  the  price  of  goods  sold  in  the  name  of  one 
Jy.    Halliday  v.  I>Ogget.  6  Pick.  359 ;  Story,  Partnership,  §  241,  and  this  though  the  part- 

nenhip  is  disadved.    Wnght  v.  Williamson,  2  Penn.  978. 
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OF  THE  PARTIES  TO  ACTIONS. 


1. 

When 
sefferal. 


By  Ten- 
ants in 
Conunon. 


benefit  of  all  (d).  Whether  or  not  one  member  may  *8ae  alone,  where  he 
is  solely  interested  in  the  concern,  and  the  other  09ten9ibU  partner  is  a  mere 
nominal  party,  without  any  interest  in  the  business,  teas  a  question  of  some 
difficulty.  It  appears,  that  in  such  case  the  partner  havii^;  the  exclusive  in- 
terest might  sue  alone  (e),  and  in  a  recent  case,  where  an  attorney  carried 
on  business  under  the  firm  of  A.  and  Son,  and  the  son  was  not  in  fact  a 
partner,  but  acted  as  clerk  to  his  father,  and  received  a  salary,  it  was  held, 
that  A.  might  maintain  an  action  in  his  own  name,  to  recover  from  a  client 
the  amount  of  a  bill  for  business  done  (f).  But  in  these  instances  the 
plaintiff  must  adduce  clear  evidence,  disproving  that  his  ostensible  partner, 
though  a  minor,  had  any  interest  whatever  in  the  business,  or  right  to  pai«- 
ticipate  in  the  profits  (^). 

In  the  case  of  dormarU  partners,  not  privy  to  the  contract,  it  seems  that 
the  other  members  of  the  firm  may  amit  their  names  in  an  action  (A)  (1)  ; 
and  it  has  been  decided  (t),  that  the  joint  owners  of  a  vessel  engaged  in  the 
whale  fishery  may  sue  a  purchaser  for  the  price  of  whale  oil,  although  the 
contract  of  purchase  was  made  with  one  of  the  part^wners,  and  the  pur- 
chaser did  not  know  that  other  persons  had  any  interest  in  the  transaction, 
the  joinder  of  the  other  parties  making  no  difference  to  the  defendant,  and 
not  affecting  any  right  of  set-off  (i)  (2).  But  where  a  contract  was.  made 
by  one  of  several  partners  in  his  bdividual  capacity,  who  at  that  time  de- 
clared that  the  subject-matter  of  the  contract  was  his  property  alone  ;  it 
was  held,  that  his  declaration  was  evidence  against  all  the  partners,  and  con- 
sequentiy  that  they  could  not  sue  jointly  upon  such  a  contract  (i).  And 
where  a  farm  was  demised  to  A.  and  B.  joinUy,  and  A.  by  written  agree- 
ment between  himself  and  C,  underlet  part  of  it  to  0.,  and  gavo  receipts 
fi>r  payment  of  rent,  and  a  notice  to  quit  in  his  own  name  only  ;  it  was  de- 
cided, that  A.  and  B.  could  not  maintain  a  joint  action  against  C.  for  pull- 
ing down  a  shed  which  stood  on  part  of  the  premises  demised  (I)  (3). 

If  tenants  in  common  (who  hold  by  distinct  tities)  jointly  demise  prem- 
ises, reserving  an  entire  rent,  they  may,  and  perhaps  should  join  in  in  ac- 

Cd)  4  Bar.  6c  Ores.  664.  Montag.  on  Fart.   182;  see  6  Ves.  438;  2 

(c)  5  Esp.  Rep.  199 ;  1  Stark.  25 ;  1  C.  &  Bingh.  177. 

P.  89 ;  7  Moore,  31,  32 ;  sed  vide  2  Gampb.  (t)  4  B.  &  A.  437 ;  7  Moore,  31,  32. 

302.  fk)  1  M.  &  Sel.  249 ;  2  Bar.  6c  Adol.  303, 

7)  KcU  r.  Nainby,  10  B.  &  C.  20.  S.  P. 

^  )  14  East,  210.  (/)  7  Moore,  29. 
;  1  Esp.  Rep.  528 ;  2  Taunt.  324 ;  1 

(1)  Clark  V.  MiUer,  4  Wend.  628.  8  Serg.  &:  Rawle,  56.  Lord  o.  Baldwin,  6  Pick.  352. 
Mitchell  V.  Dall,  2  Har.  &  Gill.  159.  Clarkson  r.  Carter,  3  Cow.  85.  Alexander  o.  Bar- 
ker, 2  Crompt.  ic  Jer.  133  ^othary  v.  Fennel,  10  Bam.  &c  Cress.  671  ;  Story,  Partnership,  ( 
241  and  note  ;  Morton  e.  Webb.  7  Vermont,  123  ;  Boardman  «.  Keeler,  2  Vermont,  65 ; 
Warren  v.  Griswold,  8  Wendell,  666 ;  Wilkes  v.  Clarke,  1  Dever  178 ;  Shropshire  o.  Shep- 
pard,  3  Alabama,  733. 

(2)  But  in  an  action  on  a  contract  of  mateship^  (in  regard  to  which,  see  Baxter  v, 
Rodman,  3  Pick.  435,)  entered  into  by  the  masters  of  two  whaling  vessels,  the  officers 
and  crew  of  one  of  the  ships  cannot  be  joined  as  co-plaintifls  ^ith  the  owner.  Grozier 
V.  Atwood,  4  Pick.  432.  Where  all  the  contracts  of  a  vessel,  and  all  its  transactions  are 
carried  on  in  the  name  of  one  of  the  owners,  he  may  sne  alone ;  the  silent  partner  need  not 
be  joined.    Phillips  o.  Peunjrwit,  1  Pike,  59. 

But  if  several  owners  of  a  vessel  are  interested  in  the  cargo,  thev  are  properly  joined  in 
an  action  against  a  factor  for  the  balance  of  the  proceeds,  as  settled  by  one  of  them,  the  ac- 
count being  stated  as  with  the  owners.    Jellison  v.  Lafonte,  19  Pick,  294. 

(3)  See  Barstow  v.  Gray,  2  Greenleaf,  409. 

Where  two  persons,  who  were  partners  in  business,  were  subjected  to  the  pajrment  of 
a  debt  of  a  thira  person,  the  one  as  surety,  and  the  other  as  his  heir  of  a  co-surthfj  which 
debt  was  paid  from  the  partnership  funds ;  Udd^  that  each  mij^t  sue  the  principal  for  his 
moiety  of  the  money  paid.    OouM  v.  Gould,  6  Wend.  263. 
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twn  to  leeorer  It  (m)(l).    K  the  rent  be  reserved  to  them  separately  in  dis-        i. 
linct  parts,  they  most  sue  separately ;  for  in  such  case,  as  well  their  estates  ^^-^^^iffs. 
or  interests,  as  the  terms  of  the  contract,  are  distinct  and  divisible  (n).  ^^^ 
And  where,  in  fact,  there  have  been  separate  demises  by  tenants  in  common 
of  th^  interest,  or  where. tenants  in  common, by  conveyance  or  purchase 
become  landlords,  they  must  sever  *in  an  action  for  rent  or  double  value  (o)  ;  [  *1S  ] 
though  where  they  have  actually  joined  in  a  demise  they  might  join  (o), 
and  it  seems  that  tenants  in  common  must  sever  in  an  avowry  for  rent  (p). 

Jamt  tenants  (unlike  tenants  in  common)  have  a  unity  of  title  and  inter-  Joint  ten- 
est,  in  respect  of  which  they  must  jointly  sue  upon  a  contract  relating  to  the  ^^T^rs 
estate  which  is  made  by,  or  enures  to  the  benefit  of  all  (jq).  And  for  the 
same  reason  Parceners  must  join  in  an  action  ex  contractu^  which  relates 
to  their  tenements,  (r) ;  and  accordingly  it  has  been  recently  determined  that 
an  action  will  not  lie  at  the  suit  of  on^  of  three  coparceners  to  recover  her 
proportion  of  rents  of  the  estate  received  by  an  agent  («). 

The  consequences  of  a  mistake^  in  omitting  to  join  a  party  who  ought  to  Consequent 
have  been  made  a  plaintiff  in  an  action  ex  contractu^  or  in  adding  a  party  ^^'^'"*^ 
improperly  in  such  an  action  are  extremely  serious. 

in  all  cases  of  contracts,  if  it  appear  upon  the  face  of  the  pleadings  that 
there  are  other  obligees,  covenantees, -or  parties  to  the  contract,  who  ought 
to  be,  but' are  not  joined  as  plainti&  in  the  action,  it  is  fatal  on  demurrer, 
or  on  motion  in  arrest  of  judgment,  or  on  error  (t)  (2)  ;  and  though  the  ob- 
jection may  not  appear  on  the  face  of  the  pleadings,  the  defendant  may 
avail  himself  of  it,  either  by  plea  in  abatement  (u),  or  as  a  ground  of  non- 
suit on  the  trial  as  a  variance  upon  n4>n  est  factum^  if  the  action  be  upon 
a  speciality,  or  if  it  be  upon  any  other  contract,  upon  the  plea  of  the  gener- 


(m)  1   Ld.  Raym.  340 ;    Lit.  sect.  315,        (j)  2  Bla,  Com.   182  j    Co.  Lit.   18u  u  j 
16  J  5  T,  R.  249 ;  ^  B.  &  A.  851  j  and  see    Bac.  Abr.  Joint-tenants,  K.  j  1  B.  &  P. 


180  b 

316  J  5  T,  R.  249 ;  ^  B.  &  A.  851  j  and  see  Bac.  Abr.  Joint-tenants,  K.  j  1  B.  &  P.  67. 

1  Bing.  N.  C.  713  j  1  Hodges,  170,  S.  C.  (r)  2  Bla.  Com.  187,  188  ;  Vin.  Ab.  Par- 

(«)  Id. }  Bac.  Abr.  Joint-tenants,  K. ;  Lit.  ceners,  T.  j  Rep.  temp.  Hardw.  398.  ^ 

secu  3L5  )  Kirkman  v.  Newstead,  1  £sp.  N.  (s)  Dechaxms  v.  Harwood,  4  Moorvdc  Sc. 

P.  Dig.  145,  4lh  ed. ;  5  T.  R.  249.  400  ;  10  Bingh.  526,  S.  C. 

(o)  WiUdnson  v.  Hall,  1  Bingh.  N.  C.  (t)  2  Stra.  1146;  1  East,  497  j  1  Saund. 

713 ;  1  Hodges'  Rep.  170,  S.  C.  153,  n.  1,  291  f. 

(j>)  Ante,  n.  (m).  p.   12 ;  5  T.  R.  249.  («)  Com.  Dig.  "  Abatement,"  E.  12.    See 

As  to  the  mode  of  avowing  or  declaring  for  forms  of  plea  and  replication  and  points, 

rent  in  sach  case,  id.;  post,  vols.  ii.  &  iii. ;  Davies  o.  Evans,  6  Car.  &  P.  619. 
4  B.  &  C.  157. 


(1)  In  an  action  of  trespass  brought  \)j  tenants  in  common,  in  relation  to  their  lands,  or 
in  debt  for  rent  arising  oat  of  land,  or  m  any  other  action  merely  personal,  they  must  all 
join  as  plaintiffs.  Decker  v.  Livingston,  15  Jctin.  479 ;  Hill  v.  Gibbs,  5  Hill,  56  \  Putnam 
».  Wise,  1  Hill,  234 ;  Rich  v.  Penfield,  1  Wendell,  380  j  Sherman  v,  Ballou,  8  Cowen,  304  ; 
Bradish  o.  Shenck,  8  John.s.  151 ;  Brotherson  v.  Hodges,  6  Johns.  108.  But  in  actions  which 
savor  of  the  realty  they  ought  not  to  join,  ib. 

(2)  Sec  Dodge  ».  Wilkinson,  3  Metcalf,  292  j  Bell  c.  Lay  mans,  1  Monroe,  39  j  Bragg  v. 
Webell,  5  Blackf.  95. 

The  general  rale  is,  that  the  omission  of  proper  parties,  as  plaintifis  in  cases  of  contract, 
may  be  taken  advantage  of  at  the  trial  under  the  general  issue ;  and  if  it  appear  on  the 
face  of  the  pleadings,  it  is  &tal  on  demurrer,  or  on  motion  in  arrest  of  judgment,  or  in 
errOT.  Accordingly  where  it  appeared  on  the  face  of  the  declaration  that  the  i>laintiffs  were 
not  overseers  of  the  poor  when  the  suit  was  brought,  and  of  course  that  the  right  of  action 
was  not  in  them,  bat  had  passed  to  their  successors,  the  judgment  rendered  in  the  court 
bdow  for  the  plaintiffs  was  reversed.  Armine  v.  Spencer,  4  Wend.  406.  It  is  settled 
by  repeated  decisions  in  New  York,  that  overseers  of  the  poor  are  a  quasi  corporation, 
and  such  can  sue  and  be  sued.  Pittstown  v.  Plattsburgh,  13  Johns.  418;  Norwich 
9.  New  Berlin,  ib.  382.  It  has  also  been  decided  that  the  acting  overseers  of  the  poor 
are  responsible  ibr  th^  oficial  contracts  of  their  predecessors  in  office ;   (Todd.  v.  Bird- 
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al  issue  (x)  (1).  YHien  iho  objection  appears  on  the  face  of  the  plead- 
ings it  is  sometimes  advisable  to  demur,  in  ^order  to  obtain  costs,  as  each 
party  pays  his  own  costs,  when  the  judgment  is  arrested  (y)  (2). 

Where  the  action  is  upon  a  deed,  and  only  one  of  the  covenantees  itxh 
properly  sues,  the  defendant  may  also  avail  himstlf  of  the  nonjoinder,  by 
praying  oyer  of  the  deed,  and  setting  it  out,  and  then  demurring  generally 
to  the  declaration  (z). 

If  there  be  a  legal  ground  for  omitting  to  use  the  name  of  one  of  sever- 
al covenantees  as  a  plaintiff,  as  his  death,  &c.,  it  is  necessary  to  show  such 
excuse  for  the  nonjoinder  in  the  declaration,  and  to  declare  as  surviving 
partner  (a). 

There  are  various  acts  of  parliament  which  without  incorporating  certsun 
bodies  of  individuals,  &c.,  enable  them  to  sue,  and  entitle  others  to  sue 
them,  in  the  names  of  their  clerks,  treasurers,  &c.  for  the  time  being. 
Thus,  by  the  General  TumpUce  Act  (6),  the  trustees  and  commissioners 
of  any  turnpike  road  may  sue  and  be  sued  in  the  name  of  one  of  the  trus- 
tees, or  of  their  clerk  or  clerks /or  the  time  being y  that  is,  at  the  time  the 
action  is  brought  (<?).  The  West  India  Dock  (d),  the  London  Dock  (e), 
and  some  Insurance  companies  (f)  may  sue  or  be  sued  in  the  names  of 


(x)  1  Saund.  154,  n.  1,  291,  f.  g. ;  5  Stra. 
820 ;  2  Stark.  424.  The  good  sense  of  this 
rule,  (which,  as  we  shall  see  hereafter, 
does  not  prevail  in  the  case  of  plaintiffs  in 
tortSf  or  of  several  defendants),  has  been 
questioned  ;  but  it  is  admitted  to  prevail. 
See  1  Saund.  291  f.  g. ;  1  B.  &  P.  73 ;  6 
T.  R.  770  J  2  Stark.  424.  In  the  case  of 
ethexecuiorsj  the  objection  can  only  be  taken 
advantage  of  by  a  plea  in  abatement:  1 
Saund.  291  g. ;  3  T.  K.  558 ;  1  Chit.  Rep. 
71.  As  the  oTmsion  of  a  party  is  said  to 
be  no  ground  of  noosuit  in  an  action  inform 
ez  delicto,  (see  6  T.  R.  770 ;  3  East,  62,  ace. 
sed  quart  J  see  2  New  Rep.  365,  454;  12 
East,  94,  454),  it  appears  to  bq  advisable 
where  there  is  no  doubt  as  to  the  number  of 
persons  to  be  made  plaintiffs,  and  when  the 
declaration  may  be  in  casSf  to  adopt  that 
form  of  action.  So  many  instances  occur 
in  which  a  cause  is  defeated  by  the  acci- 
dental nonjoinder  or  misjoinder  of  the  plain- 
tiff, that  it  is  perhaps  to  be  regretted  that 
no  legislative  provision  has  been  made  upon 
the  subject  analogous  to  the  enactment  in 
the  7  Geo.  4,  c.  64,  s.  14,  respecting  indict- 


mentSf  see  post,  14,  note  (g).  However,  in 
modem  practice,  the  doctrine  of  amendmetU 
has  been,  in  some  instances,  usefully  ap- 

Slied  to  remedy  or  mitigate  the  evil,  as  or^ 
ers  have  been  made  to  strike  out  the  name 
of  one  of  the  plaintiffs  in  a  late  stage  of  the 
proceedings,  where  otherwise,  the  statute 
of  limitation  would  bar  a  fresh  action ;  and 
in  Fox  V.  Clifton  and  others,  C.  P.  Nov. 
1829,  an  order  was  made  just  before  the  trial, 
that  some  of  the  defendants^  names  be  strvck 
out.  The  action  was  in  assumpsit.  See  the 
present  practice  as  to  amendments  of  writ, 
3  Chitty's  Gen.  Prac.  173,  174. 

(y)  Cowp.  407. 

rz)  1  Saund.  154  a,  note. 

fa)  4  B.  &  Aid.  374 ;  2  Saund.  121,  n.  1, 

lohns.  Rep.  .34. 

(b)  3  Geo.  4,  c.  126,  s.  74. 

(c)  1    R.    &    M.    214.     Whittemoie    v. 
Wilks,  1  M.  &  Malk.  222,  223. 


(d)  39  Geo.  3,  c.  ixii  s.  184. 

0 

and  see  4  B.  &  C.  962  J  7  D.  &  R.  376, 


e)  39  &  40  Geo.  3,  c.  xlvii.  s.  150. 

/)  53  Geo.  3,  c.  ccxvi. ;  3  B.  &  C.  178 ; 


S.C. 


sail,  1  Cowen,  260,  and  5  Cowen,  309  -,)  and  in  Jansen  v.  Ostrander,  (1  Cowen,  670,)  it  was 
held  that  the  rights  and  liabilities  of  these  quasi  corporations,  whether  they  arise  from  torts 
or  contracts,  and  whether  the  latter  be  simple  or  by  specialty,  pass  to  their  successors  in 
office.  In  Jansen  ».  Ostrander,  the  action  was  brought  by  Jansen  as  supervisor  of  Rings- 
ton,  in  his  own  tiame,  upotn  a  collector's  bond  given  to  Gaasbeck,  his  predecessor  in  office, 
and  the  action  was  sustained  ;  and  this  upon  the  principle  that  all  the  rights  of  his  prede- 
cessor have  devolved  by  law  upon  him.  The  decision  m  that  case  was  considered  sound. 
Annine  v.  Spencer,  4  Wend.  408. 

(1)  Baker  v,  Jewell,  6  Mass.  460.  Converse  v.  Symmes,  10  ib.  379.  Ziele  v.  Campbell, 
2  J,  C.  384.  Brown  ».  Belches,  1  Wash.  9.  15  Johns.  482.  Dob  r.  Halsey^  16  Johns.  34. 
Robertston  v.  Smith,  10  Johns.  459.  Wilson  ©.  Wallace,  8  S.  &  R.  53.  Doremus  v,  SeJdcn, 
19  Johns.  213 ;  Ulmer  v.  Cunningham,  2  Greenl.  117  j  Waldsmith  v.  Waldsmith,  2  Ham. 
156  ;  Robinson  v.  Scall,  2  Penn.  817. 

(2)  Pangbum  v.  Ramsey,  11  Johns.  141. 
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ihaff  treasurers  or  clerks  (^).    The  7  &  8  .Geo.  4.  c.  S6,8.  9,  enables       i. 
co-partoers,  as  bankers^  carrying  on  business  as  such  under  the  provisions  "^'^^"- 
of  tbai  act   to  sue  and  adopt  proceedings  at  law  and  m  equity,  and  in  ^^ 
baiikraptcy,  in  the  name  of  any  one  of  ikeir  public  officers^  nominated  as 
therein  mentioned,  for  tiie  time  being  (h"). 

*It  ahoold  be  observed,  that  i?here  trustees,  clerks  or  treasurers,  &o.  [  *13  ] 
me  or  are  sued  in  their  official  characters  by  virtue  of  an  act  of  parliament,  ^'^^^ 
the  cause  of  action  should,  in  the  pleadings,  be  stated  to  have  accrued  to  in  the  ooa. 
or  against  the  principals  or  company  of  individuals  whom  they,  for  this  tract  has 
purpose,  represent.     If,  however,  the  statute  provide  not  only  that  these  ^^^^J?' 
parties  shall  be  nominal  plaintifib,  but  also  that  the  cause  of  action  shall  ^^^^^^ 
be  vested  in  them  in  trusty  they  shonld  then  declare  accordingly. 

Where  a  party  with  whom  a  bond,  simple  contract,  or  other  mere  per- 
9onal  contract  was  made,  has  assigned  his  interest  therein  to  a  third  per- 
son, the  latter  cannot,  in  general,  sue  in  his  own  name,  the  interest  in,  and 
remedy  upon,  personal  contracts  betag  choses  in  action,  which  are  not,  in 
genend,  assignable  at  law  (1),  so  as  to  give  the  aBsignee  a  right  of  action 

{g)  As  to  actions  by  Friendly  SodetieSf  statute,  s.  15,  also  provides  that  property^ 

see  10  Geo.  4,  c.  56,  s.  21.    And  by  the  stat-  whether  real  or  personal,  belonging  to  any 

ute  57  Geo.  3,  c.   130,  s.  8,   actions  by  and  county,  riding,  or  division,  may,  in  such  in- 

agiunst  the  trusiees  of  Savings'  Banl^  are  dictment,  be  stated  to  belong  to  the  inhabit- 

penqltted,  in  matters  relating  to  such  banks,  ants   of  such  county,  riding,  or  division, 

(heneers  of  the  poor  for  the  time  being  may,  without  specifying  the  names  of  such  inhab- 

by  that  description,  sue  on  Bastarday  Bonds,  itants ;  and  by  s.  16,  that  property  belonging 

aad  otheT  securities  of  that  nature,  54  Geo.  to  any  parish,  township,  or  hamlet,  may  l3« 

3,  c.  170,  s.  8  ;  see  also  59  Geo.  3,  c  12.  s.  17,  stated  to  belong  to  the  overseers  of  the  poor 
as  to  actions,  &c.  by  churchwardens  and  for  the  time  being  of  such  parish,  township, 
overseers,  with  regard  to  parish  lands  and  or  hamlet,  without  specifying  the  names  of 
boildings,  and  the  assistant  overseer's  bond ;  aU  or  any  of  such  overseers ;  and  by  s.  17, 
see  2  D.  Ac  R.  708.  As  to  suits  by  societies  that  property  under  turnpike,  trusts  may  be 
or  partnerships  in  Ireland,  see  5  Geo.  4,  c.  stated  to  belong  to  the  trustees,  or  commis- 
73 ;  6  G.  4,  c.  42,  s.  10 ;  and  Scotland,  6  G.  sioners  of  the  road,  without  specifying  their 

4,  c.  131.  Where  goods  stolen  are  the  prop-  names  ;  and  by  s.  18,  that  property  under 
eity  of  partners  or  joint  owners,  they  may  the  commissioners  of  se,wers  may  be  stated 
be  described,  in  an  indictment  or  inform-  to  belong  to  the  commissioners  having  the 
aium.  for  a  felony  or  misdemeanor,  as  the  management  of  it,  without  specifying  their 
gDods  and  chattels  of  any  one  or  more  of  names.  But  it  is  observable,  that  these  pro- 
the  partners  or  joint  owners,  and  another  or  visions  in  the  7  Geo.  4,  do  not  extend  to  the 
other,  as  the  case  may  be,  and  this  provission  pleadings  in  a  civil  proceeding. 

extends  to  all  joint-stock  companies  and  (h)  See  the  statute  and  decisions.  Chit,  on 
trvstees,  7  Geo.  4,  c.  64,  s.  14.    The  same    Bills,  8th  ed.  72  to  77. 


(1)  In  Pennsjrlvania,  by  the  act  of  28th  May,  1715,  (1  Sm.Laws,  90,)  all  bonds,  special- 
ties, and  notes  in  writing,  made  or  to  be  made,  and  signed  by  any  person  or  persons,  where- 
loey  such  person  or  persons  is  or  are  obliged,  or  doth  or  shall  promise  to  pay  to  any  other 
person  or  persons,  his,  her,  or  their  order,  or  assigns,  (See  Aldricks  v.  Higgins,  16  Serg. 
&  Bawie,  212,}  any  sum  or  sums  of  money  mentioned  in  such  bonds,  specialties,  note  or 
notes,  may,  by  the  person  or  persons  to  whom  the  same  is  or  are  made  payable,  be  assign- 
ed, indorsied  and  made  over  to  such  person  or  persons  as  shall  think  fit  to  accept  thereof. 
The  person  or  persons  to  whom  such  bonds,  specialties  or  notes  are  or  shall  be  assigned, 
indorsed,  or  made  over,  their  factors,  agents,  executors,  or  assigns,  may  at  his,  her  or  their 
pleasure  again  assign,  indorse,  and  make,  over  the  same,  and  so  toties  quoties.  The  as- 
ngnees  of  bonds,  specialties  and  notes,  are  authorised  to  sue  in  their  own  names ;  and  it 
is  provided,  that  it  shall  not  be  in  the  power  of  the  assignors  after  assignment,  to  release, 
Ace.  The  assignment  of  bonds  or  specialties  must  be  <<  under  hand  and  seal  before  two 
or  more  credible  witnesses."  See  a  precedent  of.  a  declaration  in  debt  on  bond  by  the 
assignee.  Read's  Plead.  Ass.  251.  In  Maryland,  by  the  act  of  1829,  ch.  51.  it  is  provided, 
*Mhat  any  assignee  or  assignees  dofuz/Ecftf  entitled  to  any  judgment,  bona,  specialty,  or 
other  ckou  m  action,  for  the  payment  of'^money,  by  assignment  in  writing,  signed  by  the 
person  or  persons  authorizea  to  make  the  same,  may  by  virtue  of  such  assignment,  sue 
aad  maintaiii  an  action  or  actions  in  any  court  of  law  or  equity,  as  the  case  may  require, 
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I-  in  hig  own  name,  but  he  must  proceed  in  that  of  the  assignor  (1),  or  if  he 
^*^r™^^'*  be  dead,  in  the  name  of  his  personal  representative  (i)  (2).  Upon  this 
iriterest'as-  pnnciple  it  was  held,  that  although  the  Scotch  Bankrupt  Act  (T)  vests  in 
signed.  the  trustee  for  behoof  of  the  creditors  the  estate  and  effects  of  the  bank' 
nipt,  so  far  as  may  be  consistent  with  the  laws  of  die  other  countries,  when 
the  effects  are  out  of  Scotland,  yet  the  trustee  cannot  sue  in  his  own  name 
for  a  chose  in  action  which  was  vested  in  the  bankrupt,  the  statute  con- 
taining no  words  giving  to  the  plamtiff  a  right  of  suit  (m).  And  in  the 
common  case  of  a  composition  deed,  the  trustees  can  only  sue  in  the 
name  of  the  original  creditor  in  whom  the  legal  interest  in  the  contract  still 
remains.  Where  the  assignor  of  the  chose  in  (iction  has  become  bankrupt, 
the  action  must  be  in  his  own  name,  and  not  in  the  name  of  the  assignee 
of  such  bankrupt,  because  the  assignee  of  a  bankrupt  can  only  sue  upon 
contracts  in  which  the  bankrupt  was  beneficially  interested  (n)  ;  and  if  after 
a  charter-party  the  owner  assigns,  and  then  become  bankrupt,  he  should 
sue  (o).  If,  however,  an  express  promise  or  contract  to  pay  the  debt,  or 
perform  the  contract,  be  made  to  the  assignee  of  the  chose  in  action^  in 
consideration  of  forbearance,  or  in  respect  of  any  other  new  consideration 

(A:)  10  East.  281 ;  4  T.  R.  340  j  1  East,    4  T.  R.  690  j  4  Taant.  326. 
104 ;  3  Wils.  27 ;   1  Saund.  210,  153,  154:        (/)  54  Geo.  3,  c.  137. 

2  Moore,  185 ;  13  East,  73  j  16  East,  36  j  8        (w)  6  M.  &  S.  126 ;  4  D.  Ac  R.  669. 

B.  C.  395.    But  a  revived  corporation  may  («)  3  B.  &  P.  40;  1  T.  R.  619 ;  3  B.  &: 

sue  on  a  bond  given  to  the  old  corporation,  A.  697.    The  executor  of  the  assignor  must 

3  Bur.  1872,  1873  j  3  Lev.  273.    As  to  a  sue  if  the  assignor  be  dead,  2  Moore,  184. 
churchwarden  suing,  see  2  Hen.  Bla.  559.  (o)  10  East,  279;  2  Taunt.  407;  1  Majsh. 
A  chose  m  action  may  be  assigned  by  parol,  248. 


in  his,  her  or  their  name  or  names,  against  the  obligor  or  obligors,  debtor  or  debtors  there- 
in named,  Ace."  Under  this  provision  it  has  been  decided,  that  where  S.  the  holder  and 
obligee  of  a  single  bill,  bequeathed  specifically  to  A.,  and  made  T.,  the  obligor,  his  execu- 
tor, who,  upon  the  death  of  S.  assented  to  this  legacy,  and  delivered  the  single  bill  to  A., 
who  by  assignment  in  writing  transferred  it,  and  all  her  interest  in  it  to  T.,  who  assigned 
it,  in  writing,  to  K.,  K.  was  entitled  to  recover  against  T.  the  obligor,  in  an  action  of  debt 
brought  in  his  own  name.    Kent  t;.  Somervell,  7  Har.  &  Gill.  265. 

(1)  See  10  Serg.  &  Rawle,  320,  321;  Read  r.  Young,  1  Chip.  244.  But  the  case  there 
put,  of  the  bond  informally  assigned,  is  entirely  inconsistent  with  the  principle  stated  in 
the  text,  and  seems  to  be  founded  upon  Fenner  r.  Meares.  Vide  Crocker  t».  Whitney,  10 
Mass.  310.  Where  a  person  receives  securities  from  A.  to  dispose  of  the  money  to  be 
received  thereon,  to  certain  specified  purposes,  and  to  hold  the  balance  subject  to  the  order 
of  A.  and  the  trust  is  accepted,  the  assignee  of  the  balance  may  maintain  an  action,  for 
money  had  and  received,  against  the  trustee,  the  acceptance  of  the  trust  being  equivalent 
to  an  express  promise  to  the  person,  to  w^hom  A.  should  direct  the  money,  when  received, 
to  be  paid.  Weston  v.  Barker,  12  Johns.  276.  £t  vide  Neilson  v.  Blight,  1  Johns.  Cas. 
235.  Crocker  v.  Whitney,  ubi  supra.  The  assignee  of  a  person  having  only  an  equita- 
ble title  to  a  vessel  may  bring  assumpsit  for  her  earnings  in  the  name  of  the  assignor. 
Brigham  v.  Clark,  20  Pick.  43. 

(2)  The  indorsee  of  a  promi.ssory  note  given  in  Connecticut,  where  promissory  notes 
are  not  negotiable,  may,  in  the  State  of  New  York,  maintain  an  action  in  his  own  name 
against  the  maker ;  for  the  lex  loci  contractus  does  not  govern  as  to  the  mode  of  enforcing 
the  contract.    Lodge  e.  Phelps,  1  Johns.  Cas.  139  ;  2  Caine's  Cas.  in  error^  321. 

An  indorsee  of  a  note,  executed  in  Massachusetts,  may  sue  it  in  his  own  name  in  Con- 
necticut.   Goff  V.  Billinghurst,  2  Root,  527  ;  See  Bowe  v.  Olcott,  ib.  353. 

But  where  the  holder  of  a  negotiable  note  derives  his  title  under  the  insolvent  laws  of 
another  state,  he  cannot  sustain  an  action  on  such  note  in  his  own  name.  Brush  v.  Curtis, 
4  Conn.  312. 

An  assignment  of  a  promissory  note  not  negotiable,  does  not  pass  to  the  assignee  a 
legal  right  to  the  note,  but  merely  vests  in  him  an  equitable  interest,  which  the  Courts 
of  law  w^ill  protect ;  and  this  was  the  object  of  the  Connecticut  Statute  of  May,  1822. 
Lyon  V,  Summers,  7  Conn.  399. 

A  note  not  negotiable  cannot,  by  any  virtue  in  the  law  of  South  Carolina  of  1778,  au- 
thorizing assignees  to  sue  in  their  own  name,  be  transferred  verbally  or  by  delivery  merely. 
Smith  o.  Lyons,  Harper,  334. 
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goeh  assignee  may  proceed  in  his  own  name,  declarbg  upon  such  promise        i. 
and  new  consideration  (p)  (1).  q"^""' 

There  are  many  instances,  in  which,  hy  express  legislative  provision,  fnter^as- 
the  assignee  of  a  <Aose  in  action  may  sue  in  his  own  name  to  enforce  the  signed. 
recovery  of  the  demand.  The  operation  of  the  bankrupt  and  insolvent  By  Succes- 
*aet8  is  to  this  effect  (9)  ;  and  by  various  statutes  the  assignee  of  a  bail  bond  ^h  ^^'  ^7 
(r),  replevin  bond  («),  an  India  bond  (t)^  or  a  judgment  by  confession  in  r^JV g  -i 
Ireland  (ii),  or  a  promissory  note  (y)  (2),  may  sue  in  his  own  name  ;  and  ^  -^ 

the  avowant  may  join  with  a  party  making  cognizance  in  an  action  on  the 
replevin  bond  (x).  The  remedy  upon  a  bastardy  bondy  or  other  security 
given  to  a  parish  or  district,  as  an  indemnity  against  the  expenses  to  be  in- 
curred by  reason  of  the  birth  or  support  of  a  bastard  child,  is  vested  ^^  in 
the  overseers  of  the  poor  for  the  time  being,"  and  in  their  names  only  can 
the  action  be  brought  (^).  And  a  voluntary  bond  conditioned  for  the  pay- 
ment of  a  weekly  sum  for  the  support  of  a  bastard  child,  though  not 
strictly  a  bastardy  bond,  may  yet  be  sued  upon  by  a  succeeding  overseer 

(p)  1  Sauud.  210,  n.  1;  8  T.  R.  595;  4  509.    But  not  the  assignee  of  an  India  cer- 

Bar.  dc  Ores.  525.  tificate,  16  Yes.  443. 

(q)  Post,  22,  26.  (u)  3  Taunt.  82. 

(r)  4  Ann.  c.  16.  s.  20.  (vj  3  &  4  Ann.  c.  9,  s.  1. 

(s)  11  Geo.  2,  c.  19,  s.  23;   1  B.  &  P.  (a:)  Ante,  9,  note  (g). 

381.  n.  (a) ;  Mau.  &  Scl.  180.  (y)  54  Geo.  3,  c.  170,  s.  8 ;  3  Moore,  21  j 

(i)  51  Geo.  3,  c.  64.  s.  4 ;  see  13  East,  8  Taunt.  691,  S.  C. 


(1)  In  Bo^s  V.  Ingraham,  3  Ball.  505,  2  Yeates,  487,  it  was  held,  that  the  assignee  of 
a  stock  contract  in  the  following  words,  <'  On  the  Idth  of  A{5ril,  1792, 1  promise  to  recelTe 
from  Joseph  Boggs,  or  order,  ten  thousand  dollars,  six  per  cent.,  and  pay  him  for  the  same, 
at  the  rate  of  twenty-three  shillings  and  seren  pence  three  fourths  per  pound,*'  could  main- 
tain an  action  in  his  own  name,  without  any  new  consideration  or  promise  made  to  the  as- 
signee. The  court  founded  their  opinion  upon  Fenner  v.  Meares,  2  W.  Bl.  1269,  (2  Yeates, 
4&) ;  but  that  case  has  often  been  doubted,  both  in  England  and  in  this  country ;  (1  East, 
104.  432  ;  14  East,  587  n.  (a) ;  12  East,  582 ;  5  Wend.  203,)  and  the  only  ground  upon 
which  either  Fenner  v.  Meares,  or  Boggs  v.  Ingraham,  can  be  sustained  at  all  is,  that  the 
determination  having  been  made  according  to  equity  and  good  conscience,  the  court  would 
DOC,  upon  a  motion  for  a  new  trial,  disturb  the  verdict.  In  Wiggin  v.  Damrell,  4  N.  Hamp. 
69,  it  was  held,  that  where  a  note  not  negotiable  was  assigned  by  the  payee  before  it  was 
due,  and  aAer  it  became  due,  the  maker  orally  promised  to  pay  its  contents  to  the  assignee, 
the  assignee  could  sustain  an  action  in  his  own  name  against  the  maker.  The  note  was 
given  partly  for  money  borrowed  and  partly  for  the  acceptance  of  an  order.  In  that  case 
the  court  refer  to  Currier  v.  Hodgdon,  3  N.  Hamp.  32,  as  specifically  deciding  this  point.  In 
this  latter  case  the  note  was  for  '<  thirty  dollars  worth  or  neat  stock.''  See  also  Crocker  v. 
Whitney,  10  Mass.  316 ;  Mowry  v.  Todd,  12  Mass.  281 ;  Hall  v.  Marsten,  17  Mass.  575  ; 
Van  Stabherst  v.  Fearce,  ib.  258 ;  Norris  v.  Hull,  18  Maine,  332 ;  Smith  v.  Berry,  18  Maine, 
122 ;  Parkhurst  v.  Dickerson,  21  Pick.  307  ;  Gibson  v.  Cooke,  20  Pick.  18 ;  Allston  v.  Con- 
tee,  4  Harr.  6c  Johns.  351 ;  Owings  v.  Owings,  1  Harr.  &c  Gill.  484. 

It  has  been  held  in  the  following  cases,  that  an  express  promise  by  the  debtor,  to  pay  the 
assignee,  will  warrant  a  suit  in  the  assignee's  name  rounded  on  the  asmgimient  and  promise. 
Borgee  v.  Collins,  7  Harr.  &  John.  213  ;  Bulklin  0.  Ward,  7  Yermont,  195  ;  Lang  v.  Fiske, 
2  Fairf.  385:  Jessel  v.  Williamsburg  Ins.  Co.  3  Hill.  88.  In  Wanen  v.  Wheeler,  Sup.  Jud. 
Ct.  Maine,  June,  1843,  at  Bangor,  6  Law  Rep.  268,  it  was  held  that  the  assignee  of  a  bond 
may  sustain  assumpsit  upon  an  agreement  indorsed  thereon,  by  which  the  obligor  promises 
performance  to  the  assignee,  though  the  agreement  is  without  a  new  consideration,  and  is 
not  under  seal.    See  Dubois  «.  Doubleday,  9  Wendell,  317. 

(2)  The  defendant  cannot  defeat  the  suit  by  showing  a  want  of  interest  in  the  nommal 
plaintiff.  Alsop  v.  Caines,  10  John.  400.  Raymond  0.  Johnson,  10  ib.  488.  Y^here  three 
adjoining  towns  on  a  river  are  by  statute  authorized  to  regulate  the  times  of  taking  fish, 
and  also  to  sell  the  right  within  such  towns ;  and  two  of  Uie  towns  having  sold  their  in- 
terest to  the  third ;  hddj  that  the  hitter  might  sue  an  action  to  recover  the  purchase  mon- 
€ff  she  huBiving  transferred  her  interest  in  the  fishery.  Watertown  v.  White,  13  Mass. 
477. 
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I-        (^z) .  Tho  acts  for  the  encouragement  and  protection  of  Friendly  Societies,  en* 
PLAINTIFFS,  ^{jj^  ^jjgjjj  ^  g^Q  j^  |.jjg  names  of  their  "  trcasareTS  or  trustees  for  the  time 

bitei^^'as-  being ;"  and  as  the  right  or  cause  of  action  is  vested  by  the  statutes  in  such 
signed.       treasurers  or  trustees,  (for  the  use  and  benefit  of  the  society),  they  must 
necessarily  be  the  plaintiff  (a). 

By  the  custom  of  merchants,  the  assignee  or  transferee  of  a  bill  of  ex- 
change or  check  on  a  banker,  may  sue  therein  in  his  own  name  (1). 

(z)  7  Bingh.  477.  (a)  10  Geo.  4,  c.  56,  s.  21. 


(1)  Where  a  banking  corporation  accepts  a  check  of  a  third  person  for  part  of  the 
amount  of  a  note  falling  due,  and  also  takes  a  new  note  for  the  bafancei  at  the  same  time 
delivering  np  the  old  note ;  heldj  that  in  case  the  check  is  dishonored,  an  action  would  lie  on 
the  old  note  against  the  maker.  Olcott  v.  Rathbone,  5  Wend.  490.  So  when  a  creditor 
receives  a  note  or  check  for  his  debt,  and  gives  a  receipt  in  full,  he  is  not  concluded  by  his 
receipt,  ib.  1  Cowen,  290 ;  9  Johns.  310.  Nothing  is  considered  as  an  actual  payment 
which  is  not  in  truth  such,  unless  there  be  an  express  agreement  that  something  short  of  a 
payment  shall  be  taken  in  lieu  of  it.  The  Case  of  Eean  v.  Ihifresne,  3  S.  &  R.  233,  was 
thus.  Dufresne  held  a  note  against  Eean  and  Foster,  who  were  partners.  Subsequent  to 
the  dissolution  of  the  parmership,  Eean  gave  his  own  note  for  one  of  the  firm.  Dufresne 
got  Eean's  note  discounted  and  applied  the  avails  to  the  companv's  note.  Held,  that  Du- 
fresne might  maintain  action  on  the  note  of  the  firm ;  the  note  of  Eean  being  dishonored. 
In  that  case,  however,  it  did  not  appear  that  the  old  note  had  been  given  np.  And  Chan- 
cellor Loughborough,  in  ex  pcurte  Blackley,  7  Vesey,  jun.  597,  seems  to  consider  that  an  im- 
portant circumstance.  But  this  circumstance  is  not  decisive.  It  is  bnt  matter  of  evidence 
to  show  the  nature  of  the  transaction  and  the  intention  of  the  parties.  Olcott  o.  Rathbone, 
5  Wend.  490.  See  Chitty  Cont.  (6th  Am.  ed.)  767,  note  (1)  and  cases  cited.  In  Massachu 
setts  and  Maine  the  giving  of  a  negotiable  promissory  note  is  held  prifnafacie  evidence  of 
payment  of  a  simple  contract  debt  for  which  it  is  given,  ib.  Whitcomb  v.  Williams,  4  Pick. 
228  ;  Cornwall  v.  Gould,  4  ib.  444;  Wood  v.  Bodwell,  12  Pick.  269,  270  ;  Des  CadiUas  v, 
Harris,  8  Greenl.  298 ;  Newell  v.  Hussey,  18  Maine,  249. 

Where,  however,  the  action  was  sued  in  the  name  of  the  eashierj  and  there  was  no  evi- 
dence that  the  note  had  been  transferred  to  him,  or  that  the  suit  was  instituted  in  his  name 
by  the  direction  of  the  bank,  it  was  decided  that  he  was  not  entitled  to  recover.  The  owner 
of  a  promissory  note  indorsed  in  blank  can  make  whom  he  pleases  the  holder  of  it  without 
divesting  hinu^lf  of  all  interest  in  it,  and  a  suit  may  be  sustained  in  the  name  of  such  hol- 
der ;  bnt  the  bare  using  of  a  person's  name  as  plaintifi*  does  not  make  him  a  holder  or 
assignee.  The  cashier  had  the  custody,  but  the  bank  had  the  legal  possession.  Olcott  v. 
Rathbone,  5  Wendell,  490. 

The  holder  of  a  note  payable  to  bearer,  or  of  a  note  payable  to  order,  and  indorsed  by  the 
payee  to  him  or  in  blanit,  may  sustain  a  count  for  money  had  and  received  by  proof  of  such 
note,  12  Johns.  90 }  4  Piqk.  421 ;  but  if  a  plaintifi*  cannot  recover  on  the  note  as  bearer  or 
holdtr  for  the  want  of  title  or  authorityto  sue  in  his  own  name,  he  cannot  recover  on  the 
common  counts.    Olcott  v.  Rathbone,  Wend.  490. 

A  note  was  made  payable  at  a  bank  for  the  purpose  of  being  discounted  to  pay  a  specific 
debt,  and  the  debtor  procures  a  person  to  sign  said  note  as  surety ;  and  he  signs  <<  A.  B. 
surety  ;"  and  the  bank  not  discounting  the  note,  the  creditor  for  whose  benefit  the  note  was 
made,  may  maintain  an  action  upon  such  in  the  name  of  the  bank — ^the  latter  assent- 
ing to  such  use  being  made  of  the  note.  Utica  Bank  «.  Granson,  10  Wend.  314.  The 
maker  of  the  note  thus  signing,  by  operation  of  the  law  merchant,  engages  to  pay  Uie 
note,  without  any  restriction  as  to  the  design  or  object  for  which  it  is  made.  Ib.  In  such 
case,  the  holder  need  not  show  such  a  consideration  as  is  required  where  the  note  is 
wrongfully  put  in  circulation.  Where  the  object  of  the  making  fails,  and  it  is  sent  into 
the  world  by  fraud,  the  holder  in  such  a  case  must  show  not  only  a  valuable  consideration, 
bnt  that  he  took  the  paper  in  the  nsual  course  of  business.  3  Eent*s  Com.  84 ;  20  Johns. 
637.  A  consideration  which  would  be  valid  between  him  and  the  person  firom  whom  he 
received  it,  might  not  be  sufficient  in  such  a  case  against  the  maker.  These  cases  turn 
upon  commercial  principles,  peculiar  to  negotiable  paper,  and  are  to  be  governed  by  the 
somewhat  analogous  doctrine  relating  to  the  liabiUty  of  sureties  and  guarantors  simply 
as  such.    Utica  Bank  v.  Granson,  10  Wend.  314. 

An  action  on  a  note,  payable  to  bearer,  or  indorsed  in  blank,  may  be  maintained  in  the 
name  of  any  person,  without  being  required  to  show  that  he  has  an  interest  in  it.  unless 
he  gains  the  possession  of  the  note  tmder  suspicions  circumstances.  Ogilby  v.  Wallace. 
2  Hall,  553.  Thus,  where  the  note  was  payable  to  order,  and  the  plaintiff  of  record 
was  a  fictitious  person  who  was  non-suited  at  th6  trial  ^  the  note  being  the  property  of  a 
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An  exception  to  the  role  that  a  debt  or  chose  in  action  cannot  be  as-       i- 
dgned  at  law  arises  in  the  following  case  put  by  Buller,  J.,  in  Tatlock  t;.  "'^J^** 
Harris  (6)  ;  "  Sappoee  A.  owes  B.  £100,  and  B.owes  C.  £100,  and  the  fatei^t^a. 
three  meet,  and  it  is  agreed  between  them  that  A.  shaU  pay  B.  the  £100,  signed. 
B-'s  debt  is  extinguished,  and  G.  may  recover  that  sum  against  A."    In 
soch  cases  an  express  agreement  between  all  the  parties  that  A.  should  be- 

(»)  3  T.  R.  180 ;  Israel  v.  Douglas,  Hen.    166 ;  8  Id.  395  ;  see  Chitty  jun.  on   Con- 
Bla.  239  j  [^  also  3  B.  &  C  855;  4  Id.    tracts,  184. 


real  paity  whose  name  was  disclosed.  The  court,  however,  directed  the  nonsuit  to  be 
set  aside,  that  the  quesstions  of  fact  in  respect  to  the  possession  and  prosecution  of  the 
notey  might  be  submitted  to  a  jury.  Possession  of  a  note,  transferable  by  delivery  mere- 
ly, or  indorsed  in  blank,  is  prma  fade  proof  of  title.  Bayley  v.  Taber,  6  Mass.  451 ; 
Koithampton  Bank  o.  Pepoun,  11  Mass.  288 ;  Pitts  o.  Ke^ser,  1  Stewart,  154 ;  Johnson 
0.  En^lisn,  ib.  169 ;  Smyth  9.  Hawthorn,  3  Rawle,  355  j  IJean  v.  Hewit,  5  Wendell, 
257 ;  Jackson  v,  Heath,  1  Bailey,  355. 

A  person  to  whom  a  negotiable  note  indorsed  in  blank  was  delivered  for  collection, 
may  maintain  an  action  on  it.  Littler.  O'Brien,  9  Mass.  423.  See  Pitts  v,  Eeyser,  1 
Stewart,  154. 

Where  possession  of  a  promissory  note  has  been  obtained  by  fraud,  the  holder  cannot 
faring  an  action  on  it  against  either  of  the  parties  to  it.    TaJman  v.  Gibson,  1  Hall,  308. 

The  holder  of  a  promissory  note  negotiable  by  delivery  may,  under  suspicious  circum- 
stances, be  required  to  shew  that  he  has  authority  from  the  payee  to  receive  the  contents. 
Lee  V.  Ware,  1  Hill,  S.  C.  313. 

The  mere  depositary  of  a  note  payable  to  bearer,  cannot  sustain  an  action  on  it.  Sher- 
wood V,  Boys,  14  Pick.  172. 

Where  the  defendant  was  the  payee  of  a  promissory  note,  and  indorsed  it  to  the  plain- 
tiff, who  indorsed  it  to  a  bank :  the  note  being  protested,  -the  defendant  paid  a  part,  and 
promised  to  pay  the  balance ;  but  not  paying,  he  was  sued  as  indorser  and  a  judgment 
was  recovered  for  the  balance  due.  Atterwards  the  defendant  paid  380  dollars,  and  they 
bdd  the  note  which  had  not  been  fully  paid.  The  plaintiff  sued  the  defendant  as  in- 
dorso'  in  the  usual  form ;  and  also  for  money  paid,  6cc.  It  was  decided  that  the  plaintiff 
was  not  entitled  to  maintain  his  action  as  it  had  not  been  fully  paid,  and  was  the  proper- 
ty of  the  bank ;  but  that  he  might  recover  the  380  dollars  as  money  paid  lor  the  oefend- 
ant.    Butler  c.  Wright,  20  Johns.  367. 

Where  a  note  was  indorsed  by  the  defendant  for  the  accommodation  of  the  makers, 
who  before  the  note  was  negotiated  became  insolvent,  and  the  defendant  requested  them 
not  to  part  with  the  note,  and  they  promised  not  to  negotiate  it.  Afterwards,  it  was  pass- 
ed to  the  plaintiff,  who  had  notice  of  all  facts.  In  an  action  on  the  note  against  the  in- 
dorser, held,  that  the  plaintifis  were  not  entitled  to  maintain  their  action.  SkekUng  v.  War- 
ren, 15  Johns.  270. 

An  indorsee  of  a  promissory  note,  which  is  made  payable  to  bearer,  may  maintain  an 
action  against  the  heirs,  &c.  of  the  maker,  though  the  note  was  indorsed  after  the  death  of 
the  maker,  under  the  act  1  R.  L.  316.    Parsons  v.  Parsons,  5  Cowen,  476. 

A.  was  the  hdder  of  a  note  and  passed  it  to  B.  as  collateral  security  for  the  payment  of 
a  debt  due  to  the  latter ;  and  the  note  being  deposited  in  a  bank  for  coUeetion,  the  latter 
having  neglected  to  give  notice  of  the  non-payment  to  the  indorsers,  Juldy  that  A.  might 
maintain  an  action  against  the  bank,  although  it  appeared  he  had  assigned  his  interest  in 
the  note  to  third  persons.  The  plaintiff  was  the  party  injured,  and  he  is  entitled  to  the 
remedy  which  the  law  affords.    M-Einster  v.  Bank  of  Utica,  9  Wen.  46. d 

Where  a  note  has  effected  the  substantial  purpose  for  which  it  was  designed  by  the 
parties,  an  accommodation  indorser  cannot  object  that  it  was  not  effected  in  the  precise 
manner  contemplated  at  the  time  of  its  creation.  Upon  that  principle,  the  cases  of  Pow- 
ell 9.  Waters,  17  Johns.  176,  The  Bank  of  Chenango  v.  Hyde,  4  Cowen,  567,  and  the  Bank 
of  Rutland  v.  Buck,  4  Wend.  66,  were  decided.  See  also  2  Gall.  233  -,  Payson  v.  Coolidge, 
2  Wheat.  66.  But  where  a  note  has  been  diverted  £rom  its  original  destination,  and  fraudu* 
tently  pat  in  circnhition  by  the  maker  or  his  agent,  the  holder  cannot  recover  upon  it  against 
an  accommodation  indorser,  without  showing  that  he  received  it  in  good  faith,  in  the  ordi- 
nary course  of  trade,  and  paid  for  it  a  valuable  consideration.  WoodhuU  v.  Holmes,  10 
Johns.  231 ;  Skelding  v.  Warren,  15  Johns.  275 ;  Brown  v,  Taber,  5  Wend.  566 ;  Vallets 
a.  Parker,  6  ib.  615.  In  Coddington  9.  Bay,  20  Johns.  637,  the  English  cases  upon  this 
branch  of  the  law  are  very  fully  and  ably  reviewed.  In  that  case  judge  Spencer  says,  « I 
imderstand  by  the  osnal  coarse  of  trade,  not  that  the  holder  shall  receive  the  bills  or  notes, 
that  obtained  as  securities  for  antecedent  debts,  but  that  he  shall  take  them  in  his  business, 
and  as  payment  of  a  debt  contracted  at  the  time."    Again,  ^<  aU  the  cases  cited  have  been 
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I.        come  C.'s  debtor  instead  of  B.  must  be  proved  (c)  ;  and  it  most  aj^ar 
pLAWTiFFs.  ^jjj^|.  ^>g  j^Ijj  ^  B  ^i^g  ascertained  and  fixed  (d) . 

interesi  as-      ^^®  common  law  confers  on  the  grantee  of  the  rever«um  of  an  estate  an 
signed.       action  in  his  own  name  upon  such  implied  covenants,  or  covenants  in  law^ 
Real  pro-    as  are  annexed  to,  and  which  run  with,  the  reversion  :  as  upon  the  redden- 
perty.        dam^  or  word  ^'  demise,"  contained  in  the  lease  (e)  (1).    But  at  coma^on 
law  none  bat  parties  or  privies  to  express  covenants,  as  the  parties  or  their 
heirs  or  devisees  (/),  could  sue  thereon,  the  privity  of  contract  being  in- 
such  case  wanting  ;  and  the  grantee  of  the  reversion  being  therefore  consid- 
ered as  a  mere  stranger  (^).     This  defect  was  remedied  by  the  statute 
[  *17  ]  32  Hen.  8.  c.  *34,  s.  1,  which  transfers  the  remedy  and  right  of  action  to 
the  grantee,  against  the  lessee  or  his  assigns  :  although  the  grantee  be  not 
named  in  the  lease  (%)     The  Statute  extends  to  the  grantee  or  surren- 

V)  4  B.  &  C.  163 ;  see  8  B.  &  C.  402.  ution  in    the  value    of  his  interest  which 

^d)  8  B.  flc  C.  395.  may    arise    from  the   breach  of  covenant. 

[e)  2  Lev.  206  j  1  B.  &  C.  410;  2  D.  &  See  3    Lev.  130,  209  j  4  Bur.    2141;  Piatt 

R.  670,  S.  C.  on  Gov.  537.    Each  reversioner  will  recov- 

(/)  As  to  action  by  heirs  and  devisea,  er  damages  commensurate  with  his  partic- 

post,  19  to  22.  ular  interest ;  Holt,  Ni.  Pri.    Rep.  543  ;  1 

fg)  See  3  T.  R.  401 ;  Piatt  on  Gov.  527,  Taunt.  194.  But  the  grantee  of  the  rever- 
53l ;  Bac.  Ab.  Covenant,  E.  Debt,  C. ;  Com.  sion  of  part  of  the  premises  cannot  main- 
Dig.  Covenant,  B.  3.  tain  ejectment  upon  a  condition  broken,  5 

fh)  T.  Raym.    80 ;    Plait  on    Gov.  534.  Co.  55  b ;  2  B.  Ac  A.  109 ;  the  reason  is, 

Wnere  there  is  a  further  reversion,  the  sec-  that  a  condition  is  entire  and  indivisible, 
ond  reversioner  may  also  sue  for  the  dimin- 


decided  on  the  ground  that  the  notes  or  bills  were  taken  in  the  usual  course  of  trade,  and 
for  a  present  consideration  paid.  Not  one  of  the  cases  is  like  the  present,  where  notes  or 
bills  thus  passed  were  received  in  security  of  an  antecedent  debt."  Judge  Woodworth  says, 
"in  every  case  it  appears  that  the  holder  gave  credit  to  the  paper,  received  it  in  the  way  of 
business,  and  gave  money  or  property  in  exchange." — f*  Something  must  be  paid  in  money 
or  property,  or  some  subsisting  aebt  satisfied,  or  some  new  responsibility  incurred,  in  con- 
sequence of  the  transfer  of  the  paper."  Viele,  Senator,  says,  "  though  an  indemnity  for 
prior  responsibilities  may  be  a  sufficient  consideration  for  some  purposes,  and  between  par- 
ties, &CC.  yet  it  cannot  be  taken  as  sufficient  in  principle  to  bar  the  owner  of  his  title  by  a 
fraudulent  transfer." 

(1)  The  doctrine  that  a  covenant  of  warranty  runs  with  the  land,  and  enures  to  the 
benefit  of  the  assignee  of  the  covenantee,  who  may  bring  an  action  in  his  own  name 
against  the  original  covenantor  for  the  breach  thereof,  is  not  questioned  or  denied.  The 
only  doubt  upon  this  point  was,  whether,  when  a  covenantee  conveys  with  warranty,  his 
grantee,  upon  eviction,  could  sue  the  original  warrantor,  or  whether  his  remedy  was 
confined  to  his  immediate  covenant  of  indemnity.  The  latter  opinion  was  expressed  in 
Kane  v.  Sanger,  14  Johns.  89 ;  but  the  whole  subject  was  fully  reviewed  and  considered 
in  Withy  v.  Mumford,  5  Cowen,  137,  where  the  broad  doctrine  that  the  assignee  may 
maintain  an  action  against  the  original  covenantor,  whether  the  immediate  conveyance 
was  with  or  without  warranty,  was,  upon  a  consideration  and  a  review  of  all  the  cases, 
fully  established.  Coke  Litt.  384,  b,  385,  a.  4  Cruise's  Dig.  452,  3;  Cro.  Eliz.  503]  Shep. 
Touch.  198,  tit.  Warranty,  2  Mass.  460 ;'  Booth  v.  Starr,  1  Conn.  244 ;  See  Suydam  r. 
Jones,  10  Wend.  180  ;  Wyman  v.  Ballard,  12  Mass.  306 ;  King  v.  Kerr.  5  Haw.  156 ; 
Clark  V.  Redman,  1  Blackf.  381 ;  Williams  v.  Breeman,  2  Dev.  483 ;  De  Chaumont  v. 
Forsythe,  2  Pensylv.  507 ;  Markland  ».  Crump,  1  Dev.  &  Bat.  94 ;  Griffin  v,  Fairbrother, 
1  Fairf  91 ;  M'Crady  v.  Brisbane,  1  N.  &  M.  104 ;  Tufts  v.  Adams,  8  Pick.  547 ;  Shel- 
by V.  Heame,  6  Yerg.  512 ;  Norman  v.  Wells,  17  Wend.  148;  Thomas  v.  Van  Kapff,  6 
GillAc  Johns.  372  ;  Clark  t;.  Swift,  3  Metcalf,  390;  Thompson  v.  Shattuck,  2  Metcalf,  615. 

The  assignee  of  such  a  covenant  is  not  affiscted  by  any  equities  ansting  between  the 
original  parties ;  thus,  where  premises  were  conveyed  subject  to  a  mortgage,  and  it  was 
agreed  at  the  time  of  the  conveyance  that  the  grantee  should  assume  the  payment  of  the 
mortgage,  and  pay  to  the  grantor  only  the  diffisrence  between  the  amount  thereof  and  the 
sum  agreed  on  as  the  consideration  of  the  convevance,  and  that  the  covenants  of  war- 
ranty and  of  quiet  enjoyment  should  not  be  considered  to  extend  to  the  mortgage,  it  was 
hdd,  that  such  agreement  could  not  be  set  np  in  bar  to  an  action  brought  by  the  assignee 
of  the  covenantee  who  was  evicted  under  the  mortgage.    Suydam  v.  Jones,  10  Wend.  180. 
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deree  ot  the  reyertton  of  a  copyhold  tenement  (%)  ;  and  to  the  grantee  i' 
of  the  reyeraion  of  part  of  the  premisea,  as  well  as  to  the  grantee  of  part  ^^*™""»* 
of  the  estate  of  reversion  (Ic).  And  it  applies  to  the  grantee  of  a  reversion,  ^J^^ 
of  a  lease  for  life  as  well  as  for  years  (2) ;  and  where  a  tenant  for  life  makes  assigned, 
a  lease  in  porsnanco  of  a  leasing  power  the  remainder-man  is  con^dered 
to  be  an  assignee  of  the  reversion  within  the  statute  (m).  But  it  does  not 
relate  to  covenants  entered  into  in  a  conveyance  in  fee  or  gift  in  tail  (n)  ; 
and  where  J.  B.  being  seised  in  fee  conveyed  to  the  defendant  and  T.  J. 
their  heirs  and  assigns,  to  the  use  that  J.  B.  his  heirs  and  assigns,  might 
have  and  take  to  his  use  a  rent  certain,  to  be  issumg  out  of  the  premises, 
and  subject  to  the  said  rent  to  the  use  of  the  defendant,  his  heirs  and  as- 
signs ;  and  the  defendant  covenanted  with  J.  B.  his  heirs  and  assigns,  to 
pay  to  him,  his  heirs  and  assigns,  the  s^d  rent,  and  to  build  a  house  to  se« 
cure  it ;  and  J.  B.  demised  the  rent  to  the  plaintiff  for  a  long  term,  it  was 
held  that  the  latter  could  not  sue  upon  the  covenants,  for  they  were  per- 
sonal to  J .  B.  and  the  rent  was  reserved  out  of  the  original  estate,  and 
there  was  neither  privity  of  contract  nor  privity  of  estate  (o).  In  general, 
in  order  to  enable  a  person  to  sue  as  on  asgignee^  he  ought  to  come  in  of 
tke  tame  estate,  as  that  in  respect  of  which  the  covenant  was  made,  and 
not  by  title  paramount  (p).  And  if  a  person,  having  only  the  equitable  fee 
m  freehold  or  copyhold,  grant  a  lease  and  then  devise  the  equitable  fee  to 
A.,  and  A.,  after  the  death  of  the  testator,  acquire  the  legal  estate  from  the 
person  in  whom  it  was  vested  at  tiie  time  of  the  lease  and  devise,  and  then 
sell  and  convey  the  legal  estate  to  B.,  the  latter  could  not  sue  the  lessee 
or  his  assignees,  because  he  takes  not  any  legal  estate  from  the  lessor  (9). 

It  is  to  be  remembered  that  ^e  statute  has  no  e&ct  on  covenants  which 
are  ooUateraL  to  and  do  not  run  mth  the  land.    Upon  such  ^covenants  the  [  *1S  ] 
grantee  of  the  reversion  cannot  maintain  an  action  in  his  own  name  (r). 

After  the  grant  of  the  reversion,  the  grantor  cannot  sue  for  breaches  of 
covenant  subsequently,  committed  by  tho  lessee  or  his  assigns  («),  but  his 
remedy  for  prior  breaches  is  not  (like  the  remedy  by  distress)  destroyed  (t). 
And  as  a  chose  in  action  is  not  transferable  at  law,  the  remedy  for  breach- 
es of  covenant,  which  occurred  before  the  grant  of  the  reversion,  must 
necessarily  be  e^forcedin  the  name  of  the  grantor  (u)  (1).      And  rent  ac- 
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(•)  Glover  v.  Cope  8  Lev.  326  j  Canh.  B.  &  C.  417  j  2  D.  &  R.  670,  S.  C.    The 

206 ;  3  M  ^  Sel.  386 ;  1  Saund.  241,  note  assignee  of  a  mere  rent-charge  is  not  within 

(a);  Flatton  Gov.  537.  the  statate,  5  M.  &  Sel.  411.    A  covenant 

(i)  2  B,  &  Aid.  106 ;  4  B.  &  C.  157, 158.  to  insure  a  house  within  the  weekly  bills 

7)  Co.  Lit.  215;'Flatt,  535.  of  mortality  runs  with  the  land,  5  B.  & 

m)  3  M.  &  Sel.  382.  A\d.  1.    See  the  judgment  of  the  Court  in 

»)  Co.  Lit.  215 ;  Cro.  Eliz.  863 ;  Flatt,  that  case  as  to  what  covenants  run  with  the 

'}.  land,  1  B  &  C.  410 ;  9  Id.  505 ;  1  Cromp. 

(o)  5  M.  6c  Sel.  411.  &  J.  105. 

(p)  See  Webb  v.  Russell,  3  T.  B.  393;  (5)  3  Lev.  154 ;  3  T.  R.  394,  arg. 

PbttonCov.  341 J  Co.  Lit.  215.  h)  Skin.  367;  Carth.  289;  12  Mod.  45; 

(q)  Seymour  v.  Franco,  7  Law  Journal,  2  Show.  133. 

put  2,  K.  B.,  page  18.    Whitton  v.  Peacock,  (u)   Cro.  Eliz.  863 ;  4  M.  &  Sel.  56 ;  8 

apecial  case,  June,  1832,  in  C.  P.  argued  by  Taunt.  227:  2  Moore,   114,  S.  C.    But  for 

Mr.   Code  and  Wi^tman.    Sherman,  At^  so  much  of  the  breadi  as  continues  after 

toorney.    Author's  MS.  the  assignment  the  grantee  may  sue.  Mas- 

(r)  5  Co.    17,    Spencer's  case ;    Co.  Lit.  cal's  case.  Mo.  242 ;  1  Leon.  62,  S.  C. 
215  b ;  1  Saund.  241  a.  note  9,  5th  ed. ;  1 


(I)  Greenby  v.  Wilcocks,  2  Johns.  1 ;  Bickford  v.  Page,  2  Mass.  455 ;  Marston  v. 
Hobbs,  2  Mass.  439;  Chapman  9.  Holmes,  5  Halst.  20 ;  Clark  v.  Swift,  3  Metcalf,  390 ; 
Ganison  v.    Saodibrd,  7  HalsC.   261;    Demarest  v.  Willard,  8  Cow.  206;  Backoa  «. 
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18  OF  THE  PARTIES  tO  ACTIONS. 

I.        crued  due  before  a  coDYcjance  of  the  reveraion,  will  not  pass  to  tlie  gnm- 
i^AiNTiFFs.  ^^^  ^^^  jg  ^^  1^^  j^g  ^^jj  j^g  jj^  equity  severed  from  the  inheritance  (a;). 

^ten^'^  The  statute  82  Hen.  8,  refers  only  to  the  remedies  for  and  against  the 
assigned,  assignees  and  grantees  of  reversions.  The  common  law  gives  a  remedy 
by  action  upon  a  covenant  real  annexed  to  the  estate,  and  running  with  it, 
to  the  assignee  of  the  assignee  of  such  estate,  against  the  original  assignor, 
who  conveyed  his  whole  interest  in  the  property  (1).  As  if  a  party  grant 
an  estate  in  fee  with  a  covenant  for  farther  assurance,  and  his  grantee 
grant  it  over  to  A.,  the  latter  may  maint^n  covenant  against  the  original 
grantor,  on  the  ground  that  a  privity  of  estate  subsists  between  them  (y). 
So  the  assignee  of  the  original  grantee  may  sue  the  original  assignor  upon 
his  covenant  for  quiet  enjoyment ;  whether  the  interest  assigned  be  an  es- 
tate of  inheritance  or  a  chattel  real  only ;  and  whether  any  estate  remain 
in  the  covenantor  or  not  (z).  And  if  A.  demise  to  B.  rendering  rent,  aikd 
then  A.  assign  the  rent,  the  counterpart  of  the  lease,  and  the  benefit  of 
the  covenant  to  C.  for  the  remainder  of  the  term,  the  latter  may  maintun 
debt  for  the  rent  agidnst  B.  (a). 

Attornment  by  the  tenant  to  the  grantee  of  the  reversion  is  not  neces- 
sary in  any  of  these  cases  to  perfect  the  remedy  of  the  latter,  but  the  ten- 
ant shall  not  be  prejudiced  by  any  payment  of  rent  to  the  grantor  before 
he  had  notice  of  the  grantee's  title  (5). 

In  the  case  of  a  lunatic,  the  action  upon  a  contract  made  with  him 
should  be  brought  in  his  name,  not  in  the  name  of  his  committee  (<;). 
[  *19  ]  •When  one  or  more  of  several  obligees,  covenantees,  partners,  or 
vl^enone  otbers,  having  2b Joint  ^^^aZinterest  in  the  contract,  dies,  the  action  must 
of  several  be  brought  in  the  name  of  the  survivor  (2),  and  the  executor  or  adminis- 
obiigees,     trator  of  the  deceased  must  not  be  joined  (3}  nor  can  he  sue  separately 

&c.  is  •  X   •  L  0 

(x)  Flight  V.  Bently,  Vice  Chancellor's  (e)  2  Sid.  124,  125.    Ejectment  must  be 

CovLTtj  13  May,  1835.  brought  in  the  name  of  the  lunatic,  for  his 

(y)  Cro.  Car.  603  ;  3  6.  &  Aid.  396.  commitee  is  but  a '  bailifi',  and  has  no  in- 

(z)  Id.;  Cro.  Eliz.  373;  Lewis  v.  Camp-  terest,  Adams,  Ej.  2d  ed.  81,  cites  Hutten, 

bell,  8  Taunt.  715 ;  3  Moore,  35,  S.  C. ;  af-  16 ;  Hob.  215 ;  2  Wils.  130. 

firmed  in  error,   3  B.  Ac  Aid.  392.    See  fur*  But  the  committee  may,  by  order  of  the 

ther,  Piatt  on  Coy.  522,  et  subs.  Court  of   Chancery,    grant   leases,  see  43 

fa')  5B.  6c  C.  512.  Greo.  3,  c.  75,  s.   14,  and  in  such  case  the 

{b)  ^6c5  Ann.  C.  16,  s.  9,  10 ;  16  East,  remedy  would  be  by  the    committee.    See 

99.  further  6  Geo.  4,  c.  74 ;  9  Geo.  4,  c.  78. 


M'Coy,  3  Ham  218 ;  Williams  v.  Wetheibee,  1  Aik.  233 ;  Spragae  v.  Baker,  17  Mass. 
588 ;  Mitchell  v.  Warner,  5  Conn.  497 ;  Stewart  i>.  Drake,  4  Halst.  139 ;  Bartholomew  v, 
Candce,  14  Pick.  171 ;  Wheelock  t>.  Thayer,  16  Pick.  68  j  Hackel  v,  Storer,  8  Greenl. 
228 ;  Pierce  v.  Johnson,  4  Vermt.  255 ;  Richardson  v.  Dorr,  5  Vermt.  21 ;  Davis  v.  Ly- 
'man,  6  Conn.  249;  Clark  i7.  Swift,  3  Metcalf,  390;  Thayer  v  Clemence,  22  Pick.  493; 
Tapley  v.  Labeaume,  1  Mis.  552 ;  Innes  v.  Agnew,  1  Ham.  386.  So  an  assignee  of 
part  may  maintain  an  action  pro  tanto ;  and  if  the  assignee  has  warranted  the  title,  or  cov- 
enanted for  the  quiet  enjoyment  of  his  assignee,  he  may  support  an  action  for  a  breach,  af- 
ter the  assignment,  of  covenants  of  warranty  and  quiet  enjoyment,  contained  in  the  dee^l  to 
himself.  Kane  v.  Sanger,  14  Johns.  89.  Bickford  v.  Page,  2  Mass.  460.  See  as  to  the 
authority  of  Kane  v.  Sanger,  and  Bickford  v.  Page,  the  case  of  Withy  9.  Mumford,  5 
Cow.  137 ;  and  Garlock  v.  Closs,  5  Cow.  143.    Den^arest  v.  Willard,  8  Cow.  206. 

(1)  Withy  V.    Lumford,  5  Cow.  137.    Demarest  v.  Willard,  8  ib.  206.    Ante,    16  b. 
note ;  Clarke  v.  Swift,  3  Metcalf,  390. 

fVide  Bernard  v,  Wilcox,  2  Johns.  Cas.  374 ;    1  Dal.  250 ;  Penn.  ».  Butler,  4  ib. 
Nixon  V.  M'Carty,  2  ib.  65,  66,  note,  5  S.  &  R.  86 ;    Bebee  v.  Miller,  Minor,  364. 
Upon  the  death  of  a  survivor  the  right  of  action  rests  in  his  personal  representatives ;  and 
a  joinder  of  the  representatives  of  both  obligees  is  a  misjoinder,  ib. 
(3)  See  Smith  v.  Franklin,  1  Mass.  480;  Walker  v.  Maxwell,  1  Mass.  133;  Morrison 


dead. 


IN  FOBM  EX  CONTRACTU.— PLAINTIFFS.  19 

though  the  deceased  alone  might  be  entitled  to  the  beneficial  interest  in  the        i* 
contract ;  and  fte  executor  must  resort  to  a  court  of  equity  to  obtain  '^a"'*^"*- 
from  the  SErviror  the  testator's  share  of  the  sum  recovered  (d)  (1)  :  but  ^^^gev- 
if  the  interest  of  the  covenantees  were  severalj  the  executor  of  one  of  erai  obli- ' 
them  may  sue,  though  the  other  be  living  (d).    In  an  action  at  the  suit  of  s^^f  ^^^ 
a  surviving  partner,  he  may  include  a  debt  due  to  him  in  his  own  separate  ^  ^^^' 
right  (/).    In  the  case  of  a  deed  we  have  seen  that  it  is  neccessary  to  de- 
clare as  surviving  obligee,  &;c.  (^)  ;  and  in  other  actions  on  contraets,  it  is 
necessarv  to  declare  as  surviving  partner,  noticing  the  deceased  and  his 
death  (A)  (2).    However,  in  the  case  of  a  bill  of  exchange  indorsed  in 
Uaok,  and  not  specially,  to  a  firm,  it  is  competent  to  the  surviving  mem- 
bers to  sue,  inthout  noticing  the  dea&  of  a  partner,  who  was  in  the  firm 
when  the  bill  was  received  (t). 

In  the  case  of  a  mere  personal  contract,  or  of  a  covenant  not  runndnff  Ahiy.  in 
mih  the  land^  if  it  were  made  only  with  one  person,  and  he  be  dead,  the  ^  ^^^^  ^^ 
action  for  the  breach  of  it  must  be  brought  in  name  of  his  executor  or  ad-  ^^u^- 
mimstrator,  in  whom  the  legal  interest  in  such  contract  is  vested  (k)  (8).  istrators, 
But  on  a  covenant  relating  to  the  realty^  as  for  good  title,  on  a  deed  of  ^®^>  ^^' 
conveyance,  an  executor  cannot  sue  even  for  a  breach  in  the  life-time  of 
his  testator,  without  showing  some  special  damage  to  the  personal  estate  of 
ike  latter^  but  the  action  must  be  brought  in  the  name  of  the  heir  or  devi- 
9ee  Q)  (4).    But  the  executors  and  not  the  heir  of  a  purchaser  must  sue  for 
breach  of  contract  on  sale  of  an  estate  in  fee  simple,  and  the  consequent 

# 

(d)  1  East,  497 ;  SaUc.  444 ;  Ld.  Raym.    583,  584.    See  t  Crom.  M.  &  Ros.  900 ;  5 
340 ;  Com.  Wg.  Merchants,  D. ;   Vio.  Ab.    Tyr.  392  j  3  Dowl.  495,  S.  C. 

Fanner,  B. ;  2  M.  &  S.  225.  (Q  7  Moore,  577.    As  to  the  effect  of  the 

(e)  \  SaujuL  153,  n.  1 ;  Burr.  1197  j  Cro.    death  of  one  of  the  plaintiffs  during  the 
Eli2.  729.  suit,  see  8  &  9  W.  3,  c.  11,  s.  7  :  Tidd,  9th 

(/)  3  T.  R.  433 ;  5  T.  R.  493  j  6  T.  R.  ed.  934. 

5^ ;  4  B.  &  Aid.  374,  (t)  2  Hen.  Bla.  310  j  3  T.  R.  303,  401 ; 

(g)  AnUf  15;  1  6.  &  P.  74.  Com.  Dig.  Covenant,  1. 

(k)  4  B.  &  Aid.  374 ;   2  Stark.  356 ;  2  0  2  Lev.  26  j  1  Vent.  176,  S.  C. ;  1  M. 

Saond.  121,  n.  1 ;   vide  5  Esp.  Rep.  32  j  2  &  Sel.  355 ;  1  Marsh.  107 ;  2  Taunt.  418 : 

T.  R,  477 ;  Vin.  Ab.  Partners,  D. ;  7  Moore,  4  M.  &  Sel.  53,  188. 


V.  Winn,  Hanlin,  480 ;  Bebee  v.  Miller,  Minor,  364  j  Brown  v.  King,  1  Bibb.  462 ;  Clark 
V.  Parish,  ib.  547;  3  Bibb.  261 ;  Murphy  v.  Branch  Bank,  5  Alabama,  421. 

(1}  5  S.  &  R.  86.  The  adniinistrator  of  a  deceased  partner  cannot  maintain  an  action 
for  a  partnership  demand,  notwithstanding  an  adjustment  of  all  the  partnership  demands 
between  him  and  the  survivor,  by  which  it  was  agreed  that  the  proceeds  of  such  demand 
should  be  equally  divided  between  them.    Peters  o.  Davis,  7  Mass.  257. 

(2)  Callison  v.  Little,  2  Porter,  89.  Where  a  writ  is  sued  out  in  the  name  of  two  part- 
ners, and  the  declaration  is  filed  by  one,  as  survivor,  this  is  a  sufficient  showing  of  the  deerth 
of  the  other.  Baldwin  v.  Stebbins,  Minor,  180.  Where  the  declaration  is  in  the  name  ot 
one  as  surviving  partner,  it  necessarily  implies  the  d^ath  of  the  other  partner,  although  not 
averred.    Patterson  v,  Chalmers,  7  B.  Monroe,  595. 

In  Yandenheuvel  «.  Storrs,  3  Conn.  203  it  was  held  that  the  survivor  of  several  pep- 
sons  having  a  joint  interest  may  sue  in  an  action  on  simple  contract,  without  describing 
himself  as  survivor.  In  such  case,  however,  the  cause  of  action  must  be  correctly  set 
ibrth,  that  the  defendant  ma^  know  what  he  is  called  to  answer.  See  Holmes  v.  D'Camp, 
1  Johns.  34 ;  Moore  o.  Fenwick,  Gilm.  214  ;  Pickens  v.  Gamett,  2  Bay's  S.  C.  R.  543^; 
Mott  9.  Pelrie,  15  Wend.  319. 

(3)  Covenants  for  land,  broken  in  the  covenantee's  lifetime,  go  to  the  executor :  where 
brdcen  alter  his  death,  to  the  heir.  South  o.  Holly,  3  Monro,  94 ;  Rice  «.  Spotswood,  6 
Monro,  40 ;  Orist  «.  Ho^^,  3  Dev.  200 ;  Abney  v,  Brownlee,  2  Bibb.  170 ;  Van  Rensse- 
laer  v.  Plainer,  2  Johns.  Cas.  17. 

(4)  See  Paul  v.  Witman,  3  Watts  &;  Serg.  407.  And  the  heirs  or  devisees  may  bring 
the  action  jointly,  ib. 


19  0  OF  THE  PAETIES  TO  ACTIONS. 

I.  loss  of  interest;  and  expense  (m).  For  the  breach  of  ihe  implied  prom- 
PLAiMTiFFs.  jgg  ^f  i^jj  attorney  to  investigate  the  title  to'  a  freehold  estate,  the  execu- 
tore  ^!^  tor  of  the  purchaser  cannot  sue,  without  stating  that  <iie  testator  sustained 
^c!  '  Bome  actual  damage  (n)  ;  and  2si  executor  cannot  sue  for  the  breach  of  a 
promise  which  impliedly  occasions  only  a  personal  sufiering  to  the  testa- 
[  *20  ]  tor,  *and  is  not  shown  to  have  occasioned  a  special  damage  to  his  estate ; 
as  a  breach  of  promise  of  marriage  (0)  (1).  And  the  3  &  4  W.  4,  c« 
42,  seot.  2,  which  only  enables  an  executor  or  administrator  to  sue  for  a 
tort  affecting  the  personal  or  reed  estate  of  the  deceased,  docs  not  appear 
to  alter  the  law  in  that  respect.  Where  a  personal  coiiJxact  was  made 
jointly  with  several  persons,  then  during  tiie  life  of  the  survivor  of  them 
the  action  must  be  brought  in  his  name  (p),  and  upon  his  death  his  executor 
or  administrator  alone  can  sue,  atid  the  personal  representatives  of  the 
partner  who  first  died  cannot  be  joined  (9)  (2).  If  there  be  several  execu- 
tors or  administrators  they  ought  all  to  join,  though  some  be  under  tho 
age  of  seventeen  years,  or  have  not  proved  the  will  (r)  ;  for  the  grant  of  a 
probate  to  one  enures  to  the  benefit  of  all  («).  And  it  Beems,  that  even 
the  refusal  of  one  of  the  executors  before  the  ordinary  to  accept  the  trust, 
does  not  render  it  necessary  to  join  him  as  plaintiff  (f).  But  his  formid 
disclaimer  and  renunciation  in  the  Ecdesiastical  Court  on  citation,  would 
probably  entitle  the  other  executors  to  sue  without  him  (u)  (3). 

If,  however,  only  one  of  several  executors  or  administrators  bring  an 
action  either  of  debt  or  assumpsit,  or  in  tort,  it  is  settled  that  the  defend- 
ant can  only  take  advantage  of  the  nonjoinder  of  the  executor  or  co-ad- 
ministrator, by  pleading  in  abatement,  after  oyer  of  the  probate  or  letters 
of  administration,  that  the  other  executor  or  administrator  therein  mention- 
ed is  alive  and  not  joined  in  the  action  (x)  (4).    This,  it  is  observable,  is  a 

(m)  4  M.  &  Scott,  417 ;  10  Bing.  51,  S.  C.  was,  if  only  one  executor  has  proved  he 

(n)  4  Moore,  532 ;  2  B.  &;  B.  102,  S.  C.  may  sue  alone  ^  though  the  others  have  not 

Sed  quare,  wh^her  damage,  viz.  deteriora*  renounced. 

tion  m  value  of  saleable  interest,  would  not  (s)  Fer  Bayley,  J.,  3  B.  &  Aid.  363. 

be  inferred.  (0  ^  Rep.  37  a. ;  1  Saund.  291  h.  n.  4 ;  2 

[o)  2  M.  &  SeL  408.  You.  &  Jer.  75. 


s 
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p)  AtU€y  19.  (»)  4  T.  R.  565,  per  Buller,  J.    See  2 

tn  Id.  You.  &  Jer.  77.    See  as  to  trustees,  antej 

r)  Bro.   Executors,  83;    Yely.   130;    1  11.     If  a  debtor   make    his  creditor  and 

k.  3  ;  1  Saund.  291  h.  n.  4 ;  4  T.  R.  565 ;  another  his  executors,  and  the  creditor  nei- 

2  Bing.  178;   Laking  v.  Watson,  2  Dowl.  ther  prove  the  will  nor  act  as  executor,  he 

633 ;  4  Tyr.  839,  S.  C. ;  2  You.  6c  Jer.  75.  may  sue  the  other  for  the  debt,  although  he 

Effect  of  the  rule  in  equity,  id.    In  Davies  has  not  renounced,  3  T.  R.  557. 

V,  Williams,  1  Simons'  Rep.  5,  it  was  said  (z)  1  Saund.  291  i,  k.    Aliter  in  the  case 

that  the  rule  at  law  as  well  as  in  equity  of  assignees  of  a  bankrupt,  jjost,  20,  21. 


(1)  Lattimore  v.  Simons,  13  S.  &  R.  183. 
(2^  Ante,  19,  note. 

(3)  Bodlie  t>.  Hulise,  5  Wend.  313.  The  proper  practice,  where  one  renounces,  is  to 
prosecute  in  the  name  of  all  the  executors  named  in  the  wUl,  if  living,  and  on  summons 
to  those  who  will  not  join,  there  will  be  a  judgment  of  severance ;  and  then  the  others 
may  proceed  and  recover  in  their  own  names.    lb. 

(4)  Packer  v.  Wilson,  15  Wend.  343 ;  Gordon  v.  Goodwin,  ^  Nott  &  M'C.  70 ;  Bodlc 
V.  Hulse,  5  Wendell,  313.  Trustees  constitute  in  law  but  one  person  and  must  necessa- 
rily join  in  the  bringing  of  an  action.  Brinckerhoff  t;.  Wemple,  1  Wendell,  470.  In 
Pennsylvania,  it  is  provided  by  the  7th  section  of  the  Act  of  28th  March,  1818,  (Purd. 
Dig.  27.)  "that  no  suit,  dec.  by  executors,  administrators,  trustees,  or  assignees,  shall 
abate,  or  the  judgment  be  reversed  or  set  aside,  for  or  by  reason  of  all  or  any  of  such 
executors,  administrators,  trustees,  or  assignees,  being  dead,  either  at  the  time  of  the  suit 
brought,  or  during  the  pendency  thereof;  or  by  reason  of  all  or  any  of  them  being  su- 
perseded or  removed ;  or  the  letters  testamentary,  or  of  administratioa  being  repealed  or 
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mterial  distiDotion  between  the  effect  of  the  nonjoinder  of  a  party  when        i- 
lie  sues  in  cmire  droits  and  when  in  his  own*  right ;  in  the  latter  case  we  ^^^^*"*" 
have  seen  that  the  omission  would  be  a  ground  of  nonsuit  (y).    An  execu-  ^^  j^ein 
tor  may  sue  as  such  upon  a  contract  made  with  him  in  that  character,  &«. 
as  for  goods  sold  by  him  as  executor,  or  for  money  lent  as  such$  and  in 
other  eases  when  the  sum  to  be  recovered  would  be  assets  (z) ;  and  in 
these  cases  the  cause  of  action  should  be  stated  to  have  accrued,  and 
tbe  promise  to  have  been  made  to  them  ^'os  -executors"  (a).    And  a 
party  may  sue  as  executor  for  money  had  and  received   to  his  use  in 
that  character,  although  he  was   guilty  of  a  devastavit^  in  paying  the 
monej  used  for  to  the  defendant(&).    But  executors  who  contract  for  the 
sale  of  the  testator's  ^effects,  or  make  any  other  agreement  in  their  rep-  [  *21  ] 
resentative  character,  are  not  bound  to  declare  in  that  capacity,  but  may 
sue  in  their  individual  right ;  and  in  such  case  it  is  sufficient  to  join  as 
plaiDtiflb  such  only  of  the  executors  as  interfered,  and  were  actual  parties 
to  the  contract  with  the  defendant  (&).     An  executor  cannot  sue  as  such 
apon  a  penal  statute  (<2).    In  the  oase  of  an  aggregate  corporation  the  suo- 
ceaaoTs  may  sue  on  a  contract  with,  or  cause  of  action  vested  in,  their 
predecessors  (c). 

Before  the  8  &  4  W.  4,  c.  42,  sect.  81,  executors  and  administrators 
who  sued  at  law  unsuccesfuUy  for  the  breach  of  a  supposed  contract  with 
the  deceased,  were  not  liable  to  pay  eosts^  de  bonis  propriis  which  immu- 
nity encouraged  many  indiscreet  and  hasty  actions ;  but  now  executors  and 
administrators  are  as  much  liable  to  pay  eosts  as  other  unsuccessful  plain- 
tiff, unless  the  judge  who  tries  the  cause  certifies  so  as  to  protect  them 
fro/m  costs.  So  that  now  a  personal  representative  must  fully  inquire  into 
the  sustainability  of  an  action  before  it  is  commenced  (f). 

The  right  of  the  grantee  of  a  reversion  to  sue  upon  a  covenant  relating 
to  and  running  with  the  estate ^  has  been  already  noticed  (^).  In  the  case 
of  the  death  of  the  covenantee  seised  in  fee,  the  executor  may  sue  at 
common  law  upon  such  covenants,  though  they  affected  the  reality,  as  were 
broken  in  the  testator*s  life-time  and  actually  diminished  his  personal  es- 

(jf)  AxtCy  13,  Dig.   Administration,  B.   15 ;   2  Hen.  Bio. 

(2)  6  East,  405 ;  3  B.  &:  Aid.  360 ;  2  Chit.  311. 

Bqi.  325  ;  6  Taont.  453.  (0)  Com.  Dig.  Biens,  C. ;  Bac.  Ab.  Cor- 

a)  Jd.  porations,  £.4;  2  Bla.  Com.  430;  3  Burr. 


2  B.  &  C.  149.  1886. 


(c)  2  Bing.   177  J   9  Moore,  340,  S.  C;        (f)  2  Dowl.  Rep.  807;  3  Dowl.  465;  1 
see  aMt€j  12.  Gale,  57. 

(rf)  Carth.  361  ;   Cro.  Eliz.  766 ;   Com.        {g)  Ante,  16,  17. 


annnUed ;  but  tbe  same  may  be  proceeded  in  to  final  judgment,  by  their  legal  represen- 
tatires,  upon  making  the  proper  suggestions  upon  the  record  which  the  case  may  require ; 
nor  shall  any  suit  or  action  abate,  or  the  judgment  thereon  be  reversed  or  set  aside,  by 
omission  to  name  on  the  record  any  one  of  the  party  or  parties ;  but  in  such  case,  the 
names  of  the  parties  so  omitted  may,  upon  application  to  the  court,  be  added  to  the  re- 
cord ;  and  the  cause  shall  thereupon  be  proceeded  in  to  trial  and  final  judgment,  with 
the  same  eflect,  as  if  such  name  had  been  originally  inserted  in  the  record."  The  con- 
struction given  to  this  section  confines  the  substitution  of  parties  to  the  cases  of  suits  by 
cxecntors,  administrators,  trustees  or  assignees;  and  therefore,  where  goods  were  sold 
to  a  defendant  by  a  house  in  England,  tnu)ing  under  the  name  of  Thomas  Wilson,  bat 
consisting  of  Thomas  Wilson,  W.  Rowlett,  and  G.  Shaw,  and  an  action  was  brought  in 
the  name  of  Wilson  alone,  to  recover  the  price,  the  court  refused  an  application  to  add 
the  names  of  Bowlett  and  Shaw  upon  the  recoxd.  Wilson  v,  Wallace,  8  Serg.  & 
Bawle,  53. 
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I-        tate  (K).    But  it  is  only  by  virtue  of  the  statute  32  Hen.  8,  c.  32  (1),  that 

^  F^"^'^  an  executor  can  sue  for  arrears  of  rent  which  accrued  to  his  testator,  who 

tors  heira  ^^  seised  in  fee  or  for  life  {0*     ^^^^  regard  to  sucb  breaches  of  real 

&c/        '  covenants  as  occurred  in  the  life-time  of  the  ancestor,  but  occasioned  him  no 

actual  damage,  or  after  his  death,  the  action  should  be  brought  in  the  name 

of  his  heir^  or  his  devisee^  who,  in  this  respect,  is  invested  with  the  same 

rights  as  would  have  devolved  on  the  heir  (i)  (2) .    The  heir  or  devisee  need 

not  be  expressly  named  in  the  covenant  in  order  to  entitle  iiim  to  sue :  the 

slightest  indication  of  an  intention  that  the  covenant  should  not  determine 

[  *22  ]  with  the  death  of  the  testator  would  leave  the  remedy  to  the  ^representa- 

tive  of  his  realty (m).    The  executor  of  a  termor  (although  he  has  demised 

for  a  longer  term  than  his  own)  may  support  an  action  on  the  covenant  for 

the  stipulated  rent,  due  since  the  death  of  his  testator,  on  the  privity  of 

contract  J  though  not  on  any  supposed  privity  of  estate  (n). 

If  an  executrix  or  administratrix  marry,  she  and  her  husband  should  join 
for  the  breach  of  zxij  personal  contract  made  with  the  deceased  (o) ;  but  if 
she  sue  alone,  the  defendant  cannot  avail  himself  of  the  nonjoinder  except 
by  a  plea  in  abatement  (p)  ;  and  when  a  bond  or  other  contract  is  made  to 
husband  and  wife  as  executrix,  he  may  sue  alone  (9). 
6thly.  In        When  an  executor  dies  after  he  has  proved  the  will,  his  executor,  or  the 
banSoDt^^  executor  of  such  executor,  is  the  party  to  sue  on  the  contract  made  with 
cy.  the  original  testator,  provided  the  money  to  be  recovered  would  be  the  as- 

sets of  the  representatives  of  the  original  testator  himself ;  and  the  same 
rule  applies  in  the  case  of  the  death  of  an  administrator  of  the  intestate  (r)« 

(h)  Ante,  19.    Except  in  the  case  of  joint-  (m)  2  Lev.  92  -,  2  Saond.  367  a,  371 ;  Piatt 

tenancy  of  the  testator  with  a  person  who  on  Gov.  517, 518.    It  is  well  observed  by  Mr. 

survives.    Bac.  Ab.  Debt,  C.  Heir,  E.  j  Vin.  Piatt,  that  perhaps  the  best  way  of  putting 

Ab.  (Covenant,  E.  2,  pi.  5 ;  ante,  19.  it  is,  that  the  covenant  will  in  all  these  cases 

(t)  The  11  Geo.  2,  c.  19,  s.  15,  gives  an  run  with  the  land  in  favor  of  the  heir,  un- 

executor  of  a  tenant  for  life  the  right  to  sue  less  an  evident  intention  be  manifested  to 

for  a  proportion  of  the  rent  to  the  death  of  confine  it  to  the  covenantee.    As  to  warran* 

the  testator,  where  he  dies  before  the  rent  ty,  see  Co.  Lit.  384  b. 

was  actually  due,  unless  the  tenant   held  (ti)  Baker  0.  Gosling,  1  Bing.  N.  C.  19^ 

under  a  lease  granted  pursuant  to  a  leasing  284  ;  2  Chitty's  Rep.  461 ;  2  Chit.  PI.  565  a. 

power,  in  which  case  the  whole  rent  goes  5th  ed. 

to  the  remainder-man.    1  Chit.  Col.  Stat.  (0)  Com.  Dig.  Baron  and  Feme,  V. 

673,  note  (t) ;  Ex  parte  Smyth,  1  Swanst.  (p)  3  T.  R.  631  j  1  Saund.  291  g. 

337  ;  8  Ves.  311 ;  2  Ves.  &  B.  334 ;  1  P.  (q)  4  T.  R.  616 ;  1  Salk.  117. 

Wms.  177.  (r)  See  Toller,  1st  edit.  41,  26.    What  are 

(k)  1  M.  &  Sel.  365  ;  4  /d.  53 ;  5  Taunt,  such  assets,  and  when  representatives  of  first 

418;  4  M.  &  Sel.  188,  S.  C.  *,  1  B^  &  C.  representative   should   sue,   1    Vem.    473; 

410  J  see  12  East,  464  ;  Piatt  on  C.  513,  519.  Yelv.  33  j  Cro.  Jac.  4  j  Moor,  680,  S.  C. 


(1)  In  force  in  Pennsylvania,  except  the  2d  section.  Robert's  Dig.  254  ;  3  Binn.  260. 
By  Laws  of  New  York,  sess.  36.  c.  63.  s.  18.  1  R.  L.  439,  executors  or  adnuaistrators  are 
authorized  to  sue  an  action  of  debt,  or  to  distrain,  for  arrearages  of  rent  in  the  life-time 
of  their  testator  or  intestate.  (1  R.  S.  747.)  Independent  of  these  provisions,  an  execu- 
tor or  administrator  may  have  an  action  of  covenant,  on  an  express  covenant  in  the  lease, 
for  the  payment  of  rent  in  arrear  at  the  death  of  the  testator  or  intestate.  Van  Rensse- 
laer V.  rlamer,  2  J.  Cas.  17.  As  to  the  general  rule  that  the  personal  representative  only 
shall  have  an  action  on  a  covenant  broken  in  the  life-time  of  his  testator  or  intestate,  see 
Cam.  Dig.  Admudstrationy  (B.  13),  Covenant,  (B.  1).    Hamilton  v.  Willson,  4  Johns.  72. 

(2)  12  S.  U  R.  139.  But  in  Pennsylvania  an  action  for  non-performance  of  an  agtee- 
ment  under  seal  for  the  conveyance  of  land,  is  to  be  brought  by  the  personal  representative 
of  the  covenantor,  and  not  by  his  heir.    Watson  v.  Blaine,  12  S.  &  R.  131. 
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6.  Bank- 
ruptcy. 


If  the  money  to  be  recovered  would  be  assets  of  the  original  testator,  then  i* 
ia  ease  of  the  death  of  his  first  representative,  administration  de  bonii  non  ^J^^^^^^- 
most  be  obtaiaed,  and  the  defendant  sued  accordingly ;  and,  therefore, 
where  A.  died  intestate,  and  B.  took  out  administration,  and  died  before 
the  eficcts  were  fully  administered,  and  C.  took  out  administration  de  bonis 
nonj  and  sued  D.  as  acceptor  of  the  bill  of  exchange  indorsed  to  the  ad- 
ministratrix in  payment  of  a  debt  due  to  the  intestate ;  it  was  held  that  the 
action  was  well  brought  by  the  administrator  de  bonis  non  («).  And  if  a 
promise  be  made  to  the  personal  representative  of  an  intestate,  the  admin- 
iBtrator  ie  bonis  non  may  sue  on  it  in  his  character  of  administrator,  and 
may  join  such  a  cause  of  action  with  counts  upon  promises  made  to  the  in- 
testate (<}.  Where  an  infant  is  a  sole  executor,  probate  is  not  to  be  grant- 
ed to  him  till  he  attun  the  age  of  twenty-one  years,  and  in  the  interim  ad- 
miniskiitdon  with  the  will  annexed  is  to  be  granted  to  another  person  (u}. 

In  the  case  of  bankruptcy  the  legal  rights  of  the  bankrupt  arising  from 
contracts  made  with  him,  and  in  the  performance  whereof  the  bankrupt  is 
beneficially  interested,  are,  by  the  express  provisions  of  the  Bankrupt  Act, 
transferred  to  and  vested  in  his  assignees  (1),  which  enacts,  that  the  com* 
mxaaoners  shall  assign  all  debts  due  or  to  be  d  ue  to  the  bankrupt,  *and  such  [  *2S  ] 
aamgnment  shall  vest  the  property,  right  and  interest  in  such  debts,  in  such 
aaeignees  as  fully  as  if  the  assurance  whereby  they  are  secured  had  been 
made  to  such  assignees  ;  and  after  such  assignment,  neither  the  bankrupt, 
nor  any  person  claiming  through  or  under  him,  shall  have  power  to  recov- 
er the  same,  nor  to  make  any  release  or  discharge  thereof,  neither  shall  the 
same  be  attached  as  the  debt  of  the  bankrupt  by  any  person,  according  to 
die  custom  of  the  city  of  London  or  otherwise,  but  such  assignees  shall 
have  like  remedy  to  recover  the  same,  in  their  oton  names,  as  the  bankrupt 
himself  might  have  had  if  he  had  not  been  adjudged  bankrupt  (v).  There 
are  cases,  however,  in  which  the  bankrupt  may  sue  as  trustee  for  his  cred- 
itors (w). 

The  right  of  action  is  vested  in  all  the  assignees  jointly,  and  the  non- 
joinder of  one  of  them  as  a  plaintiff  in  an  action  was  considered  a  ground 
of  nonsuit  (z).  But  in  the  case  deciding  that  point,  the  contract  declared 
on  was  exclusively  made  with  the  assignees,  and  therefore  they  did  not  al- 
together sue  in  autre  droit  ;  and,  in  general,  when  assignees  sue  on  a  con- 

(i)  2  D.  &  R.  271  ;  1  B.  &  C.  150,  S.  C. ;  Bing.  33 ;  and  for  injury  to  bankrupt's  per- 

1  B.  &  B.  410 ;  Toller,  84.  sonal  property,  8  Bing.  358. 

(/)  7  T.  R.  182.  (IP)  1  Bar.  &  Adol.  459. 

(«)  38  Geo.  3,  c.  87  j  see  Toller,  367 ;  (x)  Slengrove  v.  Hunt,  2  Stark.  R.  424 ; 

Wood's  Inst.  14 ;  3  Burr.  1802.  1  Chit.  R.  71 ;  but  the  contract  declared  on 

(v)  6  Geo.  4,  c.  16,  s.  63.    The  consent  of  was   made   exclusively   with  the  assignee, 

the  creditors  to  the  assignees  suing  at  law  is  and*  therefore  they  did  not  sue  merely  in  a 

not  necessary,  tnde  sect.  88 ;  2  Y.  &  J.  475.  representative  character,  see  observations  in 

As  to  right  of  assignees  to  sue  for  unliqui-  Alivon  i;.  Fumival,  1  Cr.  M.  U  R.  285.  296. 
dated  damages,  see  2  Bar.  &  Adol.  727  ;  9 


(\)  In  the  case  of  assignees  appointed  under  the  bankrupt  law  of  a  foreign  county,  the 
smt  most  be  in  the  name  of  the  bankrupt,  and  not  of  the  foreign  assignees.  Bird  v.  Caritaty 
2  Johns.  342.  So  the  assignees  under  the  insolvent  law  of  another  state  must,  in  the 
state  of  New  York,  sue  in  the  name  of  the  insolvent.    Raymond  v.  Johnson,  11  Johns.  48. 
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I-  tra<^t  with  the  bankrupt,  there  seems  no  reason  why,  if  two  out  of  &ree  b.e 
A^^'^T"'  plaintiflFs,  the  defendant  should  not  be  required  (if  he  will  set  up  the  objec* 
ruptcy.       *^^^)  *°  plead  the  nonjoinder  of  the  third  in  abatement  (y). . 

Where  an  action  has  been  commenced  bj  the  bankrupt  before  the  bank- 
ruptcy, the  defendant  may  defeat  the  action  by  specially  pleading  the  bank- 
ruptcy and  assignment,  and  the  assignees  will  be  compelled  to  proceed  de 
novo  in  their  own  names  (2). 

Where  one  of  several  assignees  has  been  removed  by  order  of  the  Chan- 
cellor, suet  order,  unless  it  has  been  followed  up  by  a  re-assignment  or  re- 
lease from  the  removed  assignees  to  the  remaining  assignee,  or  by  a  new 
assignment  by  the  Commissioners,  does  not  operate  to  divest  the  legal  in- 
terest of  the  removed  assignee,  and  he  is  therefore  still  a  necessary  party 
to  an  action  (a)  (1).  When  a  fresh  assignment  to  new  assignees  has  been 
ordered,  it  is  enacted  by  the  6  Geo.  4,  (i)  that  the  debts  and  personal  es- 
tate of  the  bankrupt  shall  be  thereby  vested  in  the  new  assignees,  and  that 
[  *2i  ]  it  shall  be  lawful  for  them  to  sue  for  the*  same,  and  to  discharge  any  action 
or  suit  and  release  debts  as  effectually  as  the  former  assignees  might  have 
done,  and  that  the  new  conveyance  shall  be  valid  without  any  conveyance 
from  any  former  assignee.  A  new  assignee  may  sue  upon  a  judgment  reco- 
vered by  a  former  assignee  where  such  judgment  wibs  recovered,  as  well  for 
damages  sustained  by  reason  of  injuries  committed  by  the  defendant 
against  the  bankrupt  before  his  bankruptcy,  as  against  the  assignee  as  such 
after  the  bankruptcy  (<;).  By  the  67tii  sect,  of  the  6  Geo.  4,  it  is  provid- 
ed that ''  whenever  an  assignee  shall  die,  or  a  new  assignee  or  assignees 
shall  be  chosen,  no  action  at  law  or  suit  in  equity  shall  be  thereby  abated ; 
but  the  Court  in  which  any  action  or  suit  is  depending  may,  upon  the  sug- 
gestion of  such  death  or  removal  and  new  choice  allow  the  name  of  the 
surviving  or  new  assignee  to  be  substituted  in  the  place  of  the  former,  and 
such  action  or  suit  shall  be  prosecuted  in  the  name  or  names  of  the  said 
surviving  or  new  assignee  or  assignees,  in  the  same  manner  as  if  he  or 
they  had  originally  commenced  the  same."  And  under  the  6  G.  4,  c.  16, 
s.  67,  it  has  been  decided,  that  a  second  assignee,  who  continues  by  sug- 
gestion on  the  record,  a  suit  commenced  by  Im  predecessor,  may  recover 
2k  penalty  as  well  as  his  assignee  (df). 

"Before  assignees  have  been  appointed,  the  provisional  assignee  (^)  may 
sue  ;  and  when  assumpsit  was  brought  in  the  name  of  the  provisional  assig- 
nee, it  was  held,  that  the  fact  of  the  bankrupt's  estate  having  been  assigned 
by  the  provisional  assignee  to  the  new  assignees,  between  the  time  of  issu- 

(y)  Quare  if  it  ought  not  to  be  pleaded  in  plaintiff  occurs  after  judgment,  the  action 
abatement,  as  in  case  of  nonjoinder  of  a  co-  does  not  abate,  and  the  assignees  may  pro- 
executor  J  see  argument    and  judgment   in  ceed  therewith  to  execution,  &c.    See  Tidd, 
Alivon  r.  Fumival,  1  Cr.  M.  &  Ros.  290.  9th  edit.  1115,  1116. 
296.  (fl)  5  'East,  407 ;  6  Moor,  599  -,  1  Chit. 

(:r)  15  East,  622  j  4  B.  &  C.  920.    That  Rep.  71. 
this  defense,  if  it  arise  after  the  commence-        (b)  Section  66. 
ment  of  the  action,  must  be  specially  plead-       (c)  10  East,  61. 
ed,  and  cannot  be  given  in  evidence  under       {d)  Bates  9.  SturgesB,  7  Bingh.  585. 
the  general  issue,  see  4  B.  6c  Aid.  345;  4  B.        (e)  6  Geo.  4,  c.  16)  s.  47. 
&  C.  390.    Where  the  bankruptcy  of  the 


(1)  Vide  Van  Valkenburg  v.  Elmendorf,  13  Johns.  314. 
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i^g  &e  latitat  and  the  delivery  of  the  declaration,  was  na  ground  of  nonsuit        i. 
apon  a  plea  of  non-assumpsit  (/).  ?laihtipfi. 

When  one  of  several  partners  becomes  bankrupt,  the  action  must  be  in  ^^^' 
the  name  of  the  solvent  partner  and  the  assigDees  of  the  bankrupt  (^)  (1), 
but  th^  Bankrupt  Act  (A)  provides  ^' that  the  Chancellor,  upon  petitions, 
may  anthoiiae  the  assignees  to  use  the  name  of  the  solvent  partner  without 
may  consent,  provided  that  such  partner,  if  no  benefit  be  claimed  by  him  by 
virtue  of  the  proceedings,  shall  be  indemnified  against  costs,  and  upon  pe* 
tition  the  Chancellor  may  order  that  he  shall  receive  his  share  of  the  pro- 
ceeds of  action." 

The  assignees  of  two  partners,  under  separate  commissions  against  each, 
may  jointly  sue  for  and  recover  a  debt  which  was  due  to  both  of  the  partners ; 
but  they  cannot  recover  in  the  same  action  a  joint  debt  due  Jo  both,  and 
aepafate  debts  due  to  each  of  the  partners  (i).  When  there  are  several 
sets  of  assignees  under  separate  commissions  against  partners,  they  may 
join  in  suing  for  a  debt  due  to  all  the  partnei^s,  but  in  such  case  the  aeclar- 
ation  should  state  what  the  several  titles  and  interests  of  the  plaintifis  are ; 
and  if  they  sue,  describing  'themselves  generally  as  assignees  of  the  bank-  [  *^^  ] 
Tupts,  it  wilioe  a  fatal  variance  (A;)  ;  but  where  the  plaintifb  sued  ^^  as  as- 
signees of  A.  and  B.  and  also  as  assignees  of  C."  for  a  joint  demand  due 
to  the  three  bankrupts,  the  declaration  was  held  sufficient,  on  a  motion  in 
arrest  of  judgment  after  verdict,  since  there  was  nothing  upon  the  record  to 
show  that  the  plaintifb  did  not  claim  under  a  joint  commission  against  all, 
or  under  separate  commissions  against  each  of  the  bankrupts,  in  either  of 
which  cases  the  action  is  maintainable  (!)• 

Where  there  is  2k  joint  commission  against  two  partners,  the  assignees 
may  recover  in  the  same  action  debts  due  to  the  partners  jointly,  and  also 
debts  due  to  them  separately  (m)  ;  but  when  the  plaintiffii  sued  as  assignees 
under  a  joint  commission  against  two  partners,  and  it  appeared  that  only 
one  had  in  fact  committed  an  act  of  bankruptcy,  it  was  held,  the  plaintiffii 
were  not  entitled  to  recover  in  respect  of  the  interest  of  the  partner  who 
had  become  a  bankrupt  (n).  The  assignees  under  a  joint  commission 
against  two  partners  in  an  action  brought  to  recover  a  debt  due  to  one  of 
them,  may,  and  indeed  ought,  to  describe  themselves  in  the  declcuration  as 
asrignees  of  such  partner  alone  (o). 

When  a  contract  is  made  with  the  assignees  after  the  bankruptcy,  it  is 
not  neeeeeary  that  they  should  sue  thereon,  in  the  character  of  assignees  (p)  ; 
though,  where  the  sum  to  be  recovered  would  belong  to  the  estate,  they 
magf  sue  as  assignees,  as  where  they  have  lent  or  paid  money  in  that  char* 

(/)  4  B.  &  Aid.  345.     Quore,  if  it  had  (i)  3  T.  R.  433. 

been  specially  fileaded.    It  has  been  doubted  [k)  8  Taunt.  134 ;  2  Moore,  3,  S.  C. 

whether  assignees  can  sue  for  a  tort  commit-  (/)  3  T.  R.  779. 

ted  against  Uie  estate  of  the  provisional  as-  (m)  4  Bingh.  115. 


signee,  6  Tannt.  358  j  Eden,  2d  edit.  337.        (n)  8  Tannt.  200  ;  2  Moore,  123,  S.  C. 

(^)lOEast,  418 ;  8  T.  R.  140  ;  12  Mod.        M~  ~  " 

446.  43 


10  East,  418 ;  8  T.  R.  140 ;  12  Mod.        (o)  2  Stark.  R.  17 ;  3  Campb.  399 ;  15  East, 

435. 
(*)  6  Geo.  4,  c.  16,  s.  89.  (p)  Cowp.  569  j  1  Esp.  N.  P.  C.  342. 

(1)  Per  Kent,  Morray  v.  Murray,  5  J,  Ch.  703.    WiUink  v.  Renwick,  23  Wendell,  03^. 

Vol.  I.  6 
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I-        acter  (9)  ;  bafc  they  cannot  proceed  in  the  same  action  both  in  their  own 
FLAiNTiFFs.  j.jgj^|.  ^^^  j^g  assignees  (r)  (1). 

ra^^  There  are  some  cases  in  which,  notwithstanding  the  bankruptcj,  an  ac- 

tion may  be  brought  in  the  name  of  the  bankrupt  himself.  Thus,  where 
the- bankrupt,  prior  to  his  bankruptcy,  has  assigned  over  the  beneficial  in- 
terest in  a  choBe  in  action  to  a  third  person,  the  action  must  be  brought  ia 
the  name  of  the  bankrupt,  and  not  of  the  assignees  («) ;  for  mere  trust  es- 
tates and  interests  do  not  pass  by  the  assignment,  but  only  property  in 
which  tho  bankrupt  has  an  equitable  or  beneficial  as  well  as  legal  title,  and 
which  may  be  made  available  towards  the  payment  of  his  debts  (t)  ;  but  if 
the  bankrupt  retained  ant/  beneficial  interest,  though  he  had  parted  with  the 
rest,  it  seems  the  assignees  should  sue  (u). 

The  bankrupt  is  also,  in  several  instances,  allowed  to  sue  in  his  own 
name  in  respect  of  property  acquired  and  contracts  made  by  him  afty  the 
bankruptcy  and  before  he  has  obtained  his  certificate ;  for  although  the  assign- 

[  *^^  ]  ment  *gives  to  the*  assignees  all  property  which  may  accrue  in  any  way  & 
the  bankrupt  before  he  obtains  his  certificate  (2;),  it  has  been  determined  in 
many  cases  that  such  property  does  not  vest  absoltUelt/  in  the  jissignees,  al- 
though they  have  a  right  to  claim  it ;  but  if  they  forbear  from  making  any 
claim,  the  bankrupt  has  a  right  against  all  other  persons,  and  may  maintain 
actions  accordingly  (y).  It  has  also  been  held,  that  where  a  third  person 
has  held  out  the  bankrupt  to  the  world  as  a  party  capable  of  doing  a  partii^ 
ular  act  which  would  confer  aright  of  action  upon  another,  as  where  he  has 
made  a  promissory  note  payable  to  the  bankrupt  or  his  order  after  the  bank- 
ruptcy, he  will  be  estopped  from  setting  up  the  bankruptcy  as  an  answer  to 
an  action  brought  by  a  party  claiming  under  the  bankrupt  (2).  But  it  ap- 
pears to  be  fully  settled  that  a  bankrupt  is  incapable  of  retaining  property 
against  his  assignees  (a)  ;  and  that,  when  the  dispute  is  between  the  bank- 
rupt and  a  third  party,  their  intervention  will  at  once  annihilate  all  right  on 
the  part  of  the  former,  such  right  being  entirely  conditional  upon  the  non- 
interference of  the  assignees  (5).  It  has  even  been  held  ((?),  that  if  the 
assignees  enter  into  an  express  contract  with  the  bankrupt  to  remunerate 
him  for  his  work  and  labor  performed  in  their  behalf,  he  may  maintain  an 
action  against  them  upon  such  contract,  but  the  soundness  of  this  doctrine 
may  reasonably  be  doubted  (i). 

(q)  2  Chit.  Rep.  325 ;  5  M.  Ac  Sel.  294.    So  brought  by  the  bankrupt  would  be  sufficient 

as  to  executor,  3  B.  dc  Aid.  360.  to  afibrd  a  defense,  see  3  Moore,  612 ;  and  it 

5  M.  &  Sel.  297.  seems  a  bankrupt  cannot  sue  as  to  property 

1  T.  R.  619 ;  3  B.   &  F.  40 ;  3  B.  &  acquired  before  the  bankruptcy,  though  the 

697  ;  anttf  16.  assignees  do  not  interfere,  1  C.  &  P.  147. 

(0  Jbid ;  and  see  Eden's  B.  L.  244,  2d  fz)  2  B.  &  C.  293  j  2  B.  &  P.  48. 

edit. ;  7  East,  53.  (a)  Cowp.  570  j  3  B.  &  Aid.  225  :  3  B. 

(tt)  Id.  A:  P.  565. 

(x)  6  Geo.  4,  c.  16,  s.  63,  64.  (b)  7  East,  53  ;  1  B.  &  B.  282. 

(y)  2  B.  &  C.  293  ;  2  Stra.  1207 ;  7  T.  R.  (c)  4  Taunt.  754. 

391 J  2  B.  &  P.  44.    Semble,  the  interference  (rf)  See  3  B.  &  Aid.  232 ;  4  Taunt.  759. 
and  claim    of  the    assignees  after   action 


I, 

Aid.  C 


(1^  Upon  the  death  of  a  sole  assignee  under  the  late  bankrupt  law  of  the  United  States, 
the  nght  of  action,  for  a  debt  due  to  the  bankrupt,  vested  in  the  executor  of  the  assignee. 
Richards  v.  The  Maryland  Insurance  Company,  8  Cranch,  84. 
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When  all   the   creditors  of  the  bankrupt,  vho  have  proved  under  the        i* 
eomnuasioii,  have  been  paid  m  full,  the  bankrupt  is  -entitled  to  sue  for  and  ^^^''^^'f *• 
reeover  the  reminder  of  the  debts  due  to  him  (e).  ram^?^ 

In  the  case  of  ingoheney^  the  Insolvent  Debtors'  Act  directs  that  the  vthly.  In 
prisoner 'shall,  at  the  time  of  petitioning  for  relief,  assign  all  the  estate  and  theci^  of 
effects  he  is  then  possessed  of,  and  all  future  effects  which  may  come  to  ^^  ^^' 
him,  before  he  shall  become  entitled  to  his  discharge,  to  the  provisional 
aangnee  of  the  Court  (f).  And  it  is  enaeted  (^),  '^  That  it  shall  be  law- 
ful for  the  provisional  assignee  to  sue  in  his  own  name  (1),  if  the  Court 
siall  90  order  J  for  the  recovering,  obtaining,  and  enforcmg,  of  anj  estate 
debts,  effects,  or  rights,  of  any  such  prisoner :  and  that  all  the  real  and 
personal  estate,  money,  and  effects,  vested  in  or  possessed  by  such  pro- 
visional assignee,  by  virtue  of  such  conveyances  and  assignments  so  to  be 
made  by  such  prisioners  shall  not  remain  in  him,  if  he  shall  resign  or  be 
removed  from  his  office,  nor  *in  his  heirs,  executors,  or  administrators,  in  [  *27  J 
case  of  his  death,  but  shall  go  and  be  vested  in  his  successor  in  office.'^ 
It  has  been  held  on  the  provisions  of  former  insolvent  acts,  the  enact- 
ments of*  which  were  in  this  respect  of  nearly  a  similar  description  to 
those  above  noticed,  that  the  provisional  assignee  may  proceed  in  eject- 
ment for  the  recovery  of  property  assigned  to  him,  without  applying  for 
the  leaiie  of  the  Insolvent  Debtors'  Court ;  that  it  was  not  neccessary  to 
prove,  npon  the  trial  that  such  Court  had  authorized  the  proceedings  (A)  ; 
and  that  die  Court  in  which  the  action  was  brought  would  not,  at  the  in- 
stance of  a  defendanty  interfere  to  stay  the  proceedings  in  such  an  action, 
*on  the  ground  of  no  such  authority  having  been  obtained  (i).  By  a  sub- 
sequent section  (A:),  the  Insolvent  Court  is  empowered  at  any  time,  after 
the  filing  of  the  prisoner's  petition,  to  appoint  assignees  for  the  purposes 
of  the  act,  and,  immediately  upon  such  assignee  accepting  the  office,  the 
estate  and  effects  of  the  prisoner  vested  in  the  provisional  assignee,  are  to 
be  assigned  by  the  provisional  assignee  to  the  assignees  so  appointed. 
And  it  is  declared,  that,  alter  such  assignment,  ^'  All  the  estate  and  ef- 
fects of  the  prisoner  shall  be,  to  all  intents  and  purposes,  as  effectually 
and  legally  vested  in  such  assignee  or  assignees  as  if  the  said  conveyance 
and  assignment  had  been  made  by  such  prisoner  to  him  or  them :  Provid- 
ed nevertheless,  that  no  act-done  under  or  by  virtue  of  such  first  convey- 
ance and  assignment  shall  be  thereby  rendered  void  or  defeated,  but  shall 
remain  as  valid  as  if  no  such  relation  had  taken  place."  And  it  is  after^ 
wards  enacted  (Q,  ^'  That  it  shall  be  lawful  for  the  assignee  or  assignees 
of  sach  prisoner,  and  such  assignee  or  assignees  is  and  are  thereby  em- 

(0  6  Geo.  4,  c.  16,  s.  132.  (t)  3  Bing.  370 ;  S.  F.  Casbomc  v.  Bw> 

(/)  7  Geo.  4.  c.  57,  s.  11,  continued  and  sham,  in  Vice  Chancellor's  Court,  2d  July, 

amended  by  1  Wm  4,  c.  38.  1835. 

(If)  7  Geo.  4,  c.  57,  s.  16.  (k)  Sect.  19. 

(A)  3  Bing.  203  j  10  Moore,  7,  S.  C.  (/)  Sect.  24. 


(1)  In  Fennsylyania,  by  the  4th  sect,  of  the  act  of  26th  March,  1814,  (Purd.  Dig.  278.) 
the  trustee  or  trustees  of  an  insolvent  debtor  ^*  shall  be  capable  in  his  or  their  own  names 
to  soe  for  and  recover  any  property  or  debts  belonging  to  such  debtor  at  the  time  of  his 
or  their  i^ipointment.*'  See  Cooper  o.  Henderson,  6  Binn.  189 ;  Kennedy  v.  Ferris,  5 
Serg.  Ac  Rawle,  394 ;  Teetor  o.  Robinson,  7  Serg.  6c  Rawle,  182 ;  Stoever  v.  Stoever, 
9  Serg.  &o  Bawle,  434.  See  Winche.ster  v.  The  Union  Bank  of  Maryland,  2  Harr.  6c  Gill. 
72,  79. 
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7.  Insol 
vency. 


I-  powered  to  sue  from  time  to  time,  as  there  may  be  occasion,  in  his  or 
FLAiNTiPw.  |.fjgjj.  Q^j^  name  or  names,  for  the  recovering,  obtaining,  and  enforcing  of 
any  estate,  effects,  or  rights  of  such  prisoner."  It  is  also  provided  (fni), 
that  upon  the  death  or  removal  of  assignees,  or  the  appointment  of  new 
assignees,  no  action  or  suit  shall  be  thereby  abated,  but  that  the  Gonrt  in 
which  such  action  or  suit  is  depending,  may,  upon  the  suggestion  of  such 
death  or  removal  and  new  appointment,  allow  the  names  of  the  new  as- 
signees to  be  substituted  in  the  place  of  the  former  ;  and  that  such  action 
or  suit  shall  be  prosecuted  in  the  names  of  the  surviving  or  new  assignees 
in  the  same  manner  as  if  it  had  been  originally  commenced  by  them. 
There  is  no  clause  rendering  it  necessary  for  the  assignees  to  apply  to  the 
creditors,  or  to  the  Insolvent  Court,  for  authority  to  commence  an  action 
at  law. 

From  the  above  provisions  it  will  be  seen,  that  many  of  the  decisions 
[  *28  ]  relative  to  the  actions  by  the  assignees  of  a  bankrupt  (n),  will  be  *appH- 
eable  to  the  case  of  actions  by  the  assignees  of  an  insolvent  debtor. 

It  has  been  determined,  upon  the  11th  and  19th  sections  of  the  above 
mentioned  act,  that  the  death  of  an  insolvent  after  the  assignment  to  the 
provisional  assignee,  but  before  the  assignment  to  the  assignee  in  chief, 
does  not  affect  the  validity  of  the  latter  assignment,  but  that  all  the  rights 
of  the  provisional  assignee,  pass  to  the  asugnee  in  chief  (o). 

When  an  action  was  brought  by  a  person  who  had  assigned  his  prop- 
perty  under  an  insolvent  act,  for  a  debt  due  to  him  before  his  assignment, 
the  assignee  refusing  to  sue,  the  court  have  refused  to  interfere  in  a  sum- 
mary manner  to  stay  the  proceedings  (p).  And  it  appears  to  be  consid- 
ered that  an  insolvent  debtor,  in  the  absence  of  any  claim  by  his  assignees, 
possesses  a  similar  right  to  that  possessed  by  a  bankrupt  against  third  per- 
sons in  respect  to  property  and  contracts  which  his  assignees  might  claim 
the  benefit  of,  if  they  chose  to  interfere  (^q). 

The  assignees  of  a  person  discharged  under  the  Lards'  Act  are  also 
authorized  to  sue  for  the  recovery  of  tiie  estate  and  effects  of  the  party 
discharged  (r). 

Bthly.  In         The  effect  of  marriage,  at  least  in  courts  of  law,  is  to  deprive  the  wife 
the  case  of  of  all  separate  legal  existence,  her  husband  and  herself  being  in  law  but 
marriage.    ^^^  person  («)  (1),  though  in  the  Eccleaiastioal  Courts  a  wife  may  sue  alone 
for  a  legacy,  &c.  (t).    It  is  therefore  a  general  rule,  that  she  cannot,  dur- 
ing the  marriage,  maintain  an  action  without  her  husband ;  either  upon  con- 
tracts made  by  her  before  or  after  the  marriage  (u)  although  they  may  be 

(m)  Sect.  26.  (s)  Lit.  sect.  28 ;  Bac.  Abr.  Baron  and 

(n)  See  ante,  21  to  26.  Feme,  M. 

(o)  4  Bing.  392.  (0  Norris  v.  Hemingway,  1  Hagg.  R.  4 ; 

(p)  6  Taunt.   123  ;  1  Marsh.  487,   S.  C.  2  Add.  R.  151 ;    Capel  o.  Roberts,  3  Hagg. 

See  3  Campb.  13.  236.  Ecc.  Rep.   161,  in  note ;  2  Chitty's  Gen. 

(q)  4B.  &.  C.  419,  420  j  1  C.  &  P.   146,  Prac.  467. 

147.  (tt)  Supra,  note  («)  ;  4  T.  R.  361 ;  2  B. 

(f)  32  Geo.  2,  c.  23,  s.  12,  s.  17,  and  other  dc  P.  93. 
statutes.    See  Tidd,  9th  edit.  375. 


(1)  The  legality  of  a  marriage  may  be  tried  in  a  personal  action  in  Pensylvania  (not 
brought  for  crim.  con.^  Hantz.  v.  Sealy.  6  Binn.  405.  Vide  Fenton  v.  Reed,  4  Johns.  52. 
Newbuiyport  o.  Boothbayi  9  Mass.  414. 


m  FORM  EX  CONTRACTU.— PLAINTIFFS.  28 


8.  Mar- 
riage. 


fiyiog  apart  tmder  the  provisions  of  a  formal  deed  of  separatioa  {x) ;  or  by        i* 
Yirtue  of  a  divorce  a  mema  et  ihora  (1)  for  adultery  (y)  ;  or  he  may  have  "^^^n""- 
left  die  country  and  deserted  her  (z)  (2).  The  exceptions  are  in  the  instance 
of  a  divorce   a  vincuh  matrimoni  (a),  or  where  the  husband  is  dead  in 
law  (3)   by  reason  of  his  transportation  under  a  judicial  sentence  (by 

(X)  8T.  R.545;  2  New  Rep.  148;  2  B.  (z)  11  East,  301. 

&  C.  655.    A  deed  providing  for  future  sep-  {a)  3  B.  &  C.  297. 

anuioD  was  considered  void,  6  B.  &  C.  200  ;  (b)  2  Bla.  Rep.  1197 ;  1  T.  R.  7  ;  2  B.  & 

but  see  3  Chit.  Gen.  Prac.  129.  P.  231 ;  4  Esp.  Rep.  57  ;  3  B.  &  C.  297. 

(f)  3  B.  &  C.  291. 


(1)  In  Massachusetts,  a  wife,  who  is  divorced  a  mensa  et  tharo^  may  sue  a  feme  sole  Qn 
causes  of  action  arising  after  the  divorce.  Dean  o.  Richmond,  5  Pick.  461 ;  Pierce  v.  Burn- 
ham,  4  Metcalf,  303.    See  2  Kent  (5th  ed.)  157. 

(2)  See  2  Kent  (5th  ed.)  155.  Where  the  husband  had  neverbeen  in  the  United  States, 
and  had  deserted  his  wife  in  a  foreign  country,  and  she  came  here  and  maintained  herself 
as  z.ftmt  sole  J  she  was  held  entitled  to  sue  or  be  sued  as  a  feme  sole.  Gregory  v.  Paul,  15 
Mass.  31,  Rand's  ed.  p.  35  note  (a),  and  cases  there  cited.  So  where  the  hu.sband,  a  citizen 
of  and  resident  in  another  of  the  United  States,  compelled  his  wife  to  leave  him  without 
providing  any  means  ibr  her  support,  and  she  came  into  Massachusetts  and  maintained 
herself  thiere  for  more  than  twenty  years  as  a  single  woman,  she  was  held  entitled  to 
sue  as  a  feme  sole.  Abbot  v.  Bayley,  6  Pick.  29.  The  principle  of  the  above  decision 
has  been  einended  stiU  farther  by  die  Rev.  Stat,  of  Massachusetts,  ib.  ch.  77,  ^  18. 

In  Beane  v.  Morgan,  4  M'C.  148 :  S.  C.  1  Hill.  8,  it  was  held,  that  if  the  husband 
leave  the  state,  without  the  intention  of  returning,  the  wife  is  competent  to  contract,  to 
soe  and  be  sued,  as  if  she  were  a  feme  sole.  See  Valentine  v.  Ford,  2  Browne,  193  \ 
Robinson  o.  Reynolds,  1  Aik.  174 ;  Troughton  v.  Hill,  2  Hayw.  406 ;  Rhea  v.  Rhenner, 
1  Petens  105 ;  Edwards  v.  Davies,  16  Johns.  286 ;  Chitty,  Cont.  (6th  Am.  ed.)  177  et  seq. 

In  Gregory  v.  Pierce,  4  Metcalf,  478,  it  was  observed  by  lUr.  Chief  Justice  Shaw, 
that  <'  the  pnncipal  is  now  considered  as  established  in  this  state,  as  a  necessary  excep- 
tion to  the  rule  of  the  common  law,  placing  a  married  woman  under  disability  to  contract 
or  maintain  a  suit,  that  where  the  husband  was  never  within  the  commonwealth,  or  has 
gone  beyond  its  jurisdiction,  has  wholly  renounced  his  marital  rights  and  duties,  and  desert- 
ed his  wife,  she  may  make  and  take  contracts,  and  sue  and  be  sued  in  her  own  name,  as  a 
feme  sole.  It  is  an  application  of  an  old  rule  of  the  common  law,  which  took  away  the 
disability  of  coverture,  when  the  husband  was  exiled  or  had  abjured  the  realm.  Gregory 
«.  Paul,  15  Mass.  31 ;  Abbot  v.  Bailey,  6  Pick.  89.  In  the  latter  case  it  was  held  that  in 
this  respect,  the  residence  of  the  husband  in  another  state  of  these  United  States,^  was 
equivalent  to  a  residence  in  a  foreign  country,  he  being  equally  beyond  the  operation  of 
the  laws  of  the  commonwealth' and  the  jurisdiction  of  its  courts.'' 

<'  But  to  accomplish  this  change  in  the  civil  relations  of  the  wife,  the  desertion  by  the 
hnaband  must  be  absolute  and  complete ;  it  must  be  a  voluntary  separation  from  and 
abandonment  of  the  wife,  embracing  both  the  fact  and  the  intent  of  the  husband  to  re- 
Boonce  de  facto j  and  as  far  as  he  can  do  it,  the  marital  relation,  and  leave  his  wife  to  act 
as  a  feme  sole.  Such  is  the  renunciation,  coupled  with  a  continued  residence  in  a  foreign 
state  or  country  which  is  held  to  operate  as  an  abjuration  of  the  realm."  See  Cornwall «. 
Hoyt,  7  Conn.  420. 

In  Massachusetts  it  is  provided  by  Statute,  that  when  any  married  man  shall  absent 
himself  from  the  state,  abandoning  his  wife  and  not  making  sufficient  provision  for  her 
maintenance,  if  the  wife  is  of  the  age  of  twenty  one  years,  the  Supreme  Judicial  Court  may 
on  her  petition,  authori2e  her  to  commence,  prosecute,  and  defend  any  suit  in  law  or  equity 
to  final  judgment  and  execution,  in  like  manner  as  if  ^e  were  unmarried.  Rev.  Stat, 
ch.  77,  ^  1,  $  4. 

(3)  A  person  sentenced  to  imprisonment  in  the  state  prison,  for  life,  is  eiviliter  mor- 
tuns,  Deming's  Case,  10  Johns.  232.  Deming's  Case  does  not  decide,  that  a  person 
sentenced  to  imprisonment  for  life  in  the  state  prison  is  dviliter  mortuus  by  the  common 
law — the  civil  death,  referred  to  in  that  case,  was  the  consequence  of  the  provisions  of 
the  act  of  29th  Blarch,  1799.  Chanceller  Eeut  has  recently  decided,  that  such  a  sen- 
tence prior  to  the  29th  March,  1799,  was  not  productive  of  ami  death.  Plainer  v.  Sher- 
wood, 6  Johns.  Cha.  118.  See  2  Rev.  Stat.  701,  sect.  19.  A  divorce  a  vinculo  matri- 
mmui  restores  the  woman  to  the  condition  of  a  feme  sole.  Bac.  Abr.  Marriage  and  Di- 
vorce (E)  3.  In  the  state  of  New  York  a  divorce  a  vitieulo  matrimonii  may  be  obtained 
on  account  of  adultery  in  either  of  the  parties ;  and  if  granted  on  the  application  of  the 
wife,  she  is  secoied  in  the  enjoyment  of^  lands  which  she  may  be  the  owner  of;  or  goods, 
ehatlela,  or  choses  in  action,  in  her  possession ;  (which  were  left  with  her  by  her  hua- 
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X-        (1).    Where  the  husband  has  been  abroad,  and  not  heard  of  for  seven 
PX.AWTIFFS.  jQ^LVSy  his  death  will  be  presumed  (c). 

ru^"'  All  chatteU  personal  of  the  wife,  in  posession,  are  bj  marriage  abso- 

r  «29  1  ^^%  *  given  to  the  husband,  and  for  the  recovery  of  them  he  maj  sue 
alone  (d)\  and  in  a  late  case  where  a  bill  of  exchange  was  payable  to  a 
feme  sold,  who  intermarried  before  the  same  was  due^  it  was  held,  that  the 
husband  might  sue  in  his  own  name  without  joining  his  wife,  although  the 
latter  had  not  indorsed  the  bill,  such  a  bill  or  note  not  being  a  mere  chose  in 
action  (e).  And  it  is  a  general  principle,  *^  that  that  which  the  husband 
may  discharge  alone,  and  of  which  he  may  make  disposition  to  his  own 
use,  for  the  recovery  of  this  he  may  sue  without  his  wife*'  (/). 

As  mere  choses  in  action  of  the  wife  do  not  by  the  marriage  vest  abso- 
lutely in  the  husband  until  he  reduce  them  in  possession,  and  if  not  reduced 
into  possession,  she  would  take  them  by  survivorship,  in  general  he  cannot 
sue  alone  (2),  but  must  join  his  wife  in  all  actions  upon  bonds,  and  other  per- 
sonal contracts,  made  with  the  wife  before  the  marriage,  whether  the  breach 
were  before  or  during  the  coverture ;  and  also  for  rent  or  any  other  cause 
of  action  accruing  before  the  marriage,  in  respect  of  the  real  estate  of  the 
wife  (^)  (3).     There  are,  indeed,  deci^ons  and  opinions  which  appear  to 

fc)  2  Camp.  113,  273;  1  Jac.  l,c.  11,  s.  (/)  Per  Dodderidge,  J.  in  3  Bulst.   164; 

2 ;  1  Bla.  Rep.  404 ;  6  East,  80.  recognized  in  1 B.  Ac  Aid.  224. 

(d)  3  T.  K.  631 }  Co.  Lit.  351  b;  Com.  (g)  3  T.  R.  631  j  1  M.  &  Sel.  180,  181, 
Pig.  Bar.  Ac  Feme,  E.  3.  Com.   Dig.   Bar.  &c   Feme,  V.;  Bac.  Abr. 

(e)  IB.  Ac  Aid.  218.  He  alone  may  pe-  Bar.  &c  Feme,  E. ;  1  Roll.  Ab.  347,  R.  pi. 
tition  for  a  commission  of  bankruptcy,  upon  3  ;  2  Ves.  676,  677;  Bui.  N.  F.  179;  10 
a  note  given  to  his  wife  dum  sola,  1  G.  &:  J.  Ves.  578 ;  3  Mod.  186 ;  2  Wils.  423  j  1  Hen. 
1.  Bla.  109 ;  1  B.  &  Aid.  222,  223. 


band,  which  she  mav  have  acquired  by  her  own  industry,  or  which  may  have  been  given 
her  by  devise  or  otherwise,  or  may  have  come  to  her,  or  to  which  she  may  have  been 
entitled  by  the  decease  of  any  relative  intestate ;)  at  the  time  of  pronouncing  the  decree  ; 
for  which  she  may  sue  the  defendant  (the  husband)  in  her  own  name.  Sess.  36.  c.  102, 
s.  6.  2  R.  L.  199.  For  the  several  Acts  of  Assembly  in  Pennsylvania,  see  Pardon's 
Digest,  p.  128,  and  notes. 

(1)  See  Wright  v.  Wright,  5  Desaus,  244;  Cornwall  v,  Hoyt,  7  Conn.  420;  Troughton 
©.  Hill,  2  Hayw.  486 ;  Robinson  v.  Reynolds,  1  Aik.  174. 

Mr.  Chancellor  Kent,  2  Kent  (5th  ed.)  154,  in  reference  to  this  point,  remarks,  that 
"  Lord  Coke  seems  to  put  the  capacity  of  the  wife  to  sue  as  a  feme  soie,  upon  the  ground, 
that  the  abjuration  or  banishment  of  the  husband  amounted  to  a  civil  death.  But  if  the 
husband  be  banished  for  a  limited  lime  only,  though  it  be  no  civil  deaUi,  the  better  opin- 
ion is,  that  the  consequences  as  to  the  wife  are  the  same,  and  she  can  sue  and  be  sued 
as  a  feme  sole?^    See  Ex  parte  Franks,  1  Moore  &  Scott,  1. 

In  Robinson  v.  Reynolds,  1  Aiken,  174,  this  point  was  considered  and  the  English 
cases  ably  reviewed  ;  but  the  question  was  by  this  case  still  left  unsettled  whether  trans- 
portation or  banishment  of  the  husband  by  law,  for  a  limited  time  only,  would  be  suffi- 
cient to  give  the  wife  the  capacity  to  sue  and  be  sued  as  a/eme  uHe,  It  seems,  however, 
from  thfe  case  of  Foster  v,  Everard,  Craw.  &  Dix,  135,  that  a/esM  coverty  whose  husband 
has  been  transported  for  a  limited  term  of  years,  will  not  be  allowed  to  sue  in  equity  as  a 
ftm/e  sole. 

(2)  Morse  v.  Earle,  13  Wend.  271.  See,  however,  Cornwall  o.  Hoyt,  7  Conn.  420.  In 
all  actions  for  choses  in  action  due  to  the  wife  before  marriage,  the  husband  and  wife  must 
join.  The  true  rule  is,  that  in  all  cases  where  the  cause  of  action  by  law  survives  to  the 
wife,  the  husband  cannot  sue  alone.    Clapp  v.  Inhabitants  of  Stoughton,  10  Pick.  463. 

(3)  Decker  v.  Livingston,  15  Johns.  479 ;  Morse  v.  Earle,  13  Wend.  271.  It  is  well 
settled  that  the  husband  cannot  be  sued  alone,  upon  a  contract  of  the  wife  when  sole  and 
before  marriage.  15  Johns.  403,  402,  8  ib.  150.  Neither  should  he  be  permitted  to  prose- 
cute alone  upon  such  a  contract.  Reeve  Dom.  Rel.  ch.  10,  p.  126.  As  a  husband  can- 
not maintain  a  suit  in  his\>wn  name,  to  recover  a  demand  which  accrued  to  his  wife  be- 
ibre  marriage  under  a  contract  made  with  her,  the  wife  must  be  joined  in  the  action. 
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militate  against  this  rale  (K)  ;  but  the  current  of  anthorities  seems  fully  to  i. 
establish  it,  and  it  is  observable  that  it  prevails  also  in  equity  and  in  cases  ^"^"t"^^'- 
of  bankruptcy  (t) ;  and  that  the  rule  is  the  same  when  the  action  is  brought  ^J^^' 
on  a  contract  made  by  a  feme  whilst  sole,  in  which  case  the  husband  can* 
not  be  sued  alone  (ki)»  And  when  the  wife  is  executrix  or  administratrix, 
as  her  interest  is  in  ixutre  droit  (1) ,  they  must  in  general  join  in  the  action  (l) . 
Bat  if  in  respect  of  a  contract  made  to  the  wife  whilst  sole,  the  party 
thereto,  after  the  marriage,  give  a  bond  to  the  husband  and  wife,  or  in 
respect  to  some  new  consideration,  as  forbearance,  &c.,  make  a  written 
or  parol  promise  to  the  husband  and  wife,  they  may  join,  or  the  husband 
may  sue  alone  upon  such  new  contract  (m).  If  such  bond  dr  fresh  prom- 
ise were  made  to  the  husband  alone,  he  alone  can  sue  thereon,  the  wife 
not  being  privy  to  the  new  contract  (n)  ;  but  they  may  jointly  sue  on  the 
original  contract  in  cases  where  it  is  not  merged  by  a  higher  security. 
If  a  bond  be  ^ven  to  a  husband  and  wife  administratrix,  he  may  declare 
on  it  as  a  ^nd  made  to  himself  (i^). 

In  general,  the  wife  cannot  join  in  an  action  upon  a  contract  made  *dur-  [  *30  ] 
tfi^  the  marriage,  as  for  her  work  and  labor,  goods  sold,  or  money  lent  by 
her  daring  that  time  (j>)  ;  for  the  husband  is  entitled  to  her  earnings,  and 
they  shall  not  survive  to  her,  but  go  to 'the  personal  representatives  of  the 
husband  and  she  could  have  no  property  in  the  money  lent  or  the  goods 
sold  (9).  Bat  when  the  wife  can  be  considered  as  the  meritorious  cause 
of  action,  as  if  a  bond  or  other  contract  under  seal,  or  a  promissory  note, 
be  made  to  her  separately,  or  with  her  husband  (r),  or  if  she  bestow  her 
personal  labor  and  skill  in  curing  a  wound,  &c.  (0),  she  may  join  with  the 
husband,  or  he  may  sue  alone  (2). 

(A)  3Ley.403;  Selw.N.  F.285,5thedit. ;  East,  472.     Where  the.  wife  is  separated 

Co.  Lit  351  a,  396,  n.  2 ;  7  T.  R.  349  j  1  from  her  husband,  she  may  in  some  cases, 

Vein.  396.  without  his  concurrence,  sue  in  his  name, 

(1)  1  M.  &  Sel.  176  J  2  Freem.  160 ;  Bac'.  9  East,  471. 

Abr.  Baron  &  Feme,  K. ;  15  Ves.  495 ;  1  (a)  Id,  ibid.  ;  Cro.  Jac.  644  j  2  Wils.  424 ; 

B.  &  Aid.  222,  223.  2  Bl.  Rep.  1237 ;  Garth.  251.     Semile,  that 

(k)  7  T.  R,  348.  although  by  the  laws  of  a  foreign  country, 

(/)  Vin.  Ab.  Bar.  ^  Feme,  Q.  22 ;  Com.  husband  and  wife,  natives  of  that  country, 

Dig.  Bar.  6c  Feme,  V.  and  resident  there  may  be  partners  in  trade, 

(m)  1  M.  dc  Sel.  180 ;  4  T.  R.  616 ;  1  they  cannot  jointly  sue  here  for  a  debt  due 

Salk.  117  ;  Ld.  Raym.  368.  to  the  firm,  R.  &  M.  Rep.  102. 

(«)  See  id. ;  Cro.  Jac.  110  j  Yelv.  89  j  1  (r)  3  Lev.  403  j  Stra.  230 ;  4  T.  R.  616  ; 

Saund.  210.  Co.  Lit.  351  a,  note  1,  120 :  2  M.  dc  Sel. 

M  4  T.  B.  616.  393,  395. 

(p)  2  Bla.  Rep.  1239 ;  1  Salk.  114 ;  Com.  (s)  2  Sid.  128 ;  Cro.  Jac.  77 ;  2  Wils.  424. 

Dig.  Bar.  &  Feme,  W. ;  2  Wils.  424  j    9  See  Bac.  Abr.  Bar.  &  Feme,  K. 


So  also  where  a  husband  performs  the  stipulations  of  a  contract  entered  into  by  his  wife 
before  marriage,  which  if  performed  by  her  whilst  sole  would  have  given  her  a  right  of 
actioQ,  the  action  for  the  recovery  of  a  demand  thus  arising  must  be  brought  in  the  joint 
names  of  husband  and  wife.    Morse  v.  Earle,  13  Wend.  271. 

fn  So,  where  a  wife  is  guardian  in  socage.  Byrne  v.  Van  Hoosen,  5  Johns.  66. 
2)  A  gift  or  bequest  to  the  wife  is  in  effect  a  gift  or  bequest  to  the  husband,  and  he 
cannot  be  deprived  of  it,  without  an  unequivocal  intention  manifested  by  the  donor  or  the 
testator,  that  he  is  to  have  no  interest  or  part  in  it.  Evans  9.  Enorr,  4  S.  &  R.  R.  66. 
Marriage  is  an  absolute  gift  to  the  husband  of  the  wife's  personal  chattels  in  possession ; 
and  so  it  is  also  of  choses  in  action,  if  he  reduce  them  mto  possession  by  receiving  or 
recovering  them  at  law.  Commonwealth  v.  Manly,  12  Pick.  173.  8  ib.  218.  But  a  legacy 
given  to  the  wife,  and  to  be  paid  to  her  when  she  is  divorced  from  her  husband  or  volun- 
tarily withdraws  from  him ;  heldj  that  she  became  entitled  to  the  legacy  for  her  sole  and 
separate  use,  without  the  intervention,  and  beyond  the  control  of  her  hasband.  Perry  0. 
Boikau,  10  S.  &  R.  208.    If  a  bond  or  obligation  be  made  to  husband  and  wife,  the  wife 
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I.  Where  the  wife  is  joined  in  the  actioa,  in  those  cases  the  declaration 

FLAiirriFFs.  iQ^g^  distinctly  disclose  her  interest,  and  show  in  what  respect  she  is  the 
8.  Mar-  meritorious  cause  of  action,  and  there  is  no  intendment  to  this  effect  (0* 
In  the  case  of  a  bond  or  note  payable  to  her  or  to  her  husband  and  her- 
self, it  would  sufficiently  appear  from  the  instrument  itself,  as  set  out  in 
the  declaration,  without  further  averment,  that  she  had  a  peculiar  interest, 
justifying  the  use  of  her  name  as  a  plaintiff  (u).  But  care  should  be  taken 
that  the  declaration  does  not  embrace  a  cause  of  action  which  affords  the 
husband  only  a  right  to  sue.  Therefore  where  husband  and  wife  declared 
for  a  debt  due  for  a  cure  effected  by  the  wife  during  their  marriage,  and 
the  declaration  also  contained  a  charge  for  medicines  supplied,  ^^  upon 
general  demurrer  it  was  objected  that  the  wife  could  not  jom,  for  that  she 
was  not  the  sole  cause  of  action,  because  the  medicines  were  the  husband's 
own  property,  and  the  damages  could  not  be  severed,  and  of  that  opinion 
was  the  Court"  (a;). 

A  feme  covert  executrix  must  join  in  an  actbn  upon  an  implied  promise 
in  respect  of  the  estate  of  the  deceased  ;  as  if  money,  part  of  the  assets  of 
the  testator,  be  received  by  a  party  after  the  coverture,  the  husband  can- 
not, it  seems,  sue  alone  in  assumpsit,  as  for  money  had  and  received  to 
his  use,  but  he  and  his  wife  should  join,  and  declare  in  the  character  of 
executrix  (y). 
For  rent,  or  other  cause  of  action  accruing  during  the  marriage,  on  a 
[  *31  ]  lease  or  demise,  or  other  contract  relating  to  the  land  or  other  real  *prop- 
erty  of  the  wife,  whether  such  contract  were  made  before  or  during  the 
coverture,  the  husband  and  wife  may  join  or  he  may  sue  alone  (2)  (1). 
When  a  lease,  for  years  has  been  granted  to  husband  and  wife,  and  the  lessor 
evicts  them,  tiiey  may  join,  or  the  husband  may  sue  alone  (a)  ;  and  in  all 
actions  for  a  profit,  &;c.  accruing  during  coverture  in  right  of  the  real  es- 
tate^of  the  wife,  they  may  join,  or  the  husband  may  sue  alone,  as  in  debt, 
for  not  setting  out  tithes  payable  to  the  wife  (6). 

The  effect  of  joining  the  wife  in  an  action  when  the  husband  might  sue 
alone  is,  that  if  the  husband  die  whilst  it  is  pending,  or  after  judgment, 
and  before  it  is  satisfied,  the  interest  in  the  cause  of  action  will  survive  to 
the  wife,  and  not  to  the  executors  of  the  husband,  though  if  ho  sued  alone 

(t)  2  Bla.  Rep.  1236 ;  2  M.  dc  Sel.  396.  Wils.  424,  noticed  by  Lord  EUenborongh  in 

In  repUivm  by  husband  and  wife  for  taking  3  M.  dc  Sel.  396. 

their  goods,  it  may  perhaps  be  presumed  a/r  (y)  1  Salk.  282 ;  Ck)m.  Dig,  Bar.  Ac  Feme, 

ter  veM^f  though  it  would  not  be  so  on  de-  V. 

murrer,  (2  New  Rep,  405).  that  the  taking  (z)  Slra.  229 ;    1  Wils.  224 ;  Com.  Dig. 

was  before  coverture,  and  that  they  then  Bar.  &:  Feme,  X.  Y. 

were  jointly  possessed,  or  that  she  was  en-  (a)  Bro.  Abr.  Bar.  &c  Feme,  pi.  25;   2 

titled  as  executrix,  dec.  in  either  of  which  Mod.  517 ;  Cro.  Jac.  399 ;  Bnlst.  163. 


cases  she  might  be  joined,  pott.  (b)  Com.  Dig.  Bar.  6c  Feme,  X  ;  2  Wils. 

(u)  2  M.  dc  Sel.  393,  396.  423,  424  ;  Cro.  Jac.  399  ;  Cro.  £iiz.  608. 

(z;  Holmes  and  wife  o.  Wood,  cited  in  2 


would  have  it  by  survivorship.  Thus,  where  the  plaintiff's  intestate  joined  in  a  convejF- 
ance  of  the  wife's  land,  and  the  grantee  executed  a  promissory  note  to  the  husband  and 
wife  together  with  a  mortgage  as  collateral  security.  Upon  the  death  of  the  husband  and 
marriage  of  the  wife  with  the  defendant,  who  was  sued  in  trover  for  a  conversion  of  the 
note ;  but  the  court  decided  that  the  plaintiff  was  not  entitled  to  recover;  because  the  wife 
had  it  by  survivorship.    Draper  o.  Jackson,  16  Mass.  480. 

(I)  See  Smith  v.  Talcott,  21  Wendell,  202.    In^  ejectment  to  recover  the  wife's  land,  hus- 
band and  wife  must  be  joined  in  the  dedaimtion.    Atkinson  v.  Aittenhoose,  5  Bartf  103. 


IN  FORM  EX  CONTBACTO.— PLAINTIFFS.  3] 


I. 

PLAINTIFFS. 


nage. 


she  would  have  had  no  interest  ((;).  A  feme  covert,  being  a  sole  trader, 
according  to  the  custom  of  London,  can  only  sue  and  be  sued  in  the  city 
courts,  and  even  there  the  husband  must  be  joined  for  conformity  (6?)  (1),  ^J^^" 
If  a  right  accrue  or  injury  be  committed  to  a  feme  covert  whilst  living  sep- 
arate from  the  husband,  an  indemnity  should  be  tendered  to  the  husband 
against  costs,  after  which,  even  without  his  consent,  an  action  may  be 
brought  in  his  name,  either  separately  or  jointly  with  his  wife,  according 
to  the  then  circumstances  of  the  case  (e)  ;  but  the  indemnity  should  be  pre- 
viously tendered,  or  the  court  might  stay  proceedings  (/). 

If  die  huAand  Sfurvive  (^)  there  is  a  material  distinction  between  chat- 
tels real  and  ehoses  in  action.  The  husband  is  entitled  to  the  chattel  real 
by  survivorship,  and  to  all  rent,  &c.  accruing  during  the  coverture ;  he  is 
abo  entitled  to  all  chattels  ^ven  to  the  wife  during  the  coverture  in  her  own 
right  (JO  J  though  not  to  her  rights  in  autre  droit  (t) .  But  mere  cfu>8e8  in  ao- 
^ton,  or  contracts  made  with  die  wife  before  coverture,  do  not  survive  to 
the  husband,  and  he  must,  to  recover  the  same,  sue  as  administrator  of  his 
wife,  (Jk')  (2).  So  the  administrator  of  a  husband,  who  survived  his  wife^ 
and  died  without  taking  out  administration  to  her  effects,  cannot  recover  her 

(e)  Co.  Ut.  351  a,  n.  1 J  Cro.  Jac.  77.  Com.  433  to  436  j  Co.  Lit.  351,  n.  1 ;  Com, 

205;  Bl.  Kep.  1236.  Dig.  Bar  &  Feme,  F.  1,  E.  2,  3,  Z.  (2  A.) 

E2  B.  &  P.  98 ;  4  T.  R.  361.  (h)  Com.  Dig.  Bar.  &  Feme,  E.  2,  3,  Z.  -, 

Chambers  v.  Donaldson,  9.  East,  471 ;  1  M.  dc  Sel.  180 ;  2  Bla.  Com.  424  ;  Co.  Lit. 

.  Ac  Aid.  419,  post.  351  a,  note  1. 

(/)  Morgan  and  wife  r.  Thomas,  2  C.  Ac  (»)  lb.  Bid.  j  4  T.  R.  616,   1  Roll.  Ab. 

M.  3^.  889.  pi.  10  J  Dyer,  331  a. 

(g)  As  to  the  effect  of  survirorship  in  gen-  (k)  Com.  Dig.  Bar.  &  Feme,  E.  3 ;  2  Bla. 

cni  between  baron  and  feme,  see  Bac.  Abr.  C<Kn.  435  ;  3  Mod.  186  ;  2  Yes.  sen.  676^ 

Executors  and  Administrators,  H.  4  ;  2  Bla.  Rep.  temp.  Talb.  173 ;  Co.  Lit.  351,  n. 


(1)  Aliter  in  Pennsylvania.  Act  of  22d  Feb.  1718,  sect.  1.  Purd.  Dig.  298.  1  Sm. 
Ijlws,  99. 

A  husband  cannot  convey  an  estate  by  deed  to  his  wife.  Martin  v.  Martin,  1  Greenl. 
298.  Post-nuptial  contracts  are  sanctioned  upon  the  principle  that  the  convenience  and 
interest  of  fiimilies  require  such  exchanges.  Thus,  it  was  held  that  a  conveyance  made 
in  trust  for  the  wife,  after  marriage,  upon  the  transfer  to  him  by  the  wife,  of  an  equiva- 
lent out  of  her  properly,  will  be  established  both  at  law  and  in  equity.  But  such  contracts 
most  be  honest ;  not  feigned  or  pretended.    Bullard  v.  Briggs^  7  Pick.  533. 

(2)  Although  the  husband  cannot  sue  for  a  debt  due  bis  wife,  dtan  sola,  afler  her  death, 
withomt  obtaining  letters  of  administration,  yet  the  necessity  of  doing  this  has  relation 
merely  to  the  mode  and  not  to  the  rigbi  of  reducing  her  ehoses  in  action  into  possession ; 
the  right  to  them  resides  in  no  other  person ;  if  he  gain  possession  of  them  without  suit, 
his  title  is  as  perfect  as  though  he  had  taken  out  letters  of  administration ;  if  he  die  with- 
out reducing  them  into  possession,  the  right  to  them  survives  to  his,  and  not  the  wife's 
representatives,  and  if  any  other  person  obtain  the  possession,  he  can  hold  only  as  trustee 
for  the  husband  or  his  representatives.  "Whitaker  v.  Whitaker,  6  Johns.  112.  Co.  Lit. 
351  a,  n.  1.  See>  however,  Cornwall  v.  Hoyt,  7  Conn.  429.  Reach  ».  Norton,  8  Conn. 
71.    Ghswold  V.  Penniman,  2  Conn.  564. 

Where  a  legacy  had  been  left  to  the  wife,  and  the  husband  had  been  absent,  so  that 
the  wife  obtained  a  divorce  dissolving  the  ties  of  matrimony ;  held,  that  the  wife  was 
entitled  to  the  legacy.  Wintercast  ».  Smith,  4  Rawie,  177.  In  the  case  of  Goddard  v. 
Johnson,  14  Pick.  352,  it  was  decided  that  a  husband  may  sue  in  his  own  right,  after  the 
death  of  his  wife,  for  a  legacy  accruing  to  the  wife  during  the  coverture.  In  this  case 
the  court  said,  *^  we  think  the  husband  might  have  sued  alone,  had  the  wife  been  still 
hving,  and  consequently  that  the  action  may  be  sustained.  It  is  a  well  settled  principle, 
that  a  chose  in  action  accruing  to  the  husband  and  wife  during  coverture,  vests  absolutely 
in  the  husband."  In  Hapg(x>d  v.  Houghton,  22  Pick.  480,  the  court  confirmed  the  above 
decision.  See  Sawyer  v.  Baldwin,  20  Pick.  378  j  Davis  r.  Newton,  6  Metcalf,  543,  546. 
Fot  a  full  collection  of  the  cases  upon  this  subject,  see  1  Daniel  Ch.  Pr.  (1st  Am.  ed.)  149^ 
note(l);  Parsons  v.  Persons,  9  N.  Hamp.  309;  Blunt  v.  Restland,  5  Sumner's  Vesey^ 
515,  Perkins'  note  (a) ;  Strong  v.  Swift,  1  Metcalf,  476  j  Wallace  v.  Taliaferro,  2  Call, 
447;  Irvine  «.  Divine,  7  Monroe,  246 ;  Hayward  ».  Hay  ward,  50  Pick.  517. 
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*32  ^P  THE  PARTIES  TO  ACTIONS. 

I.        choBeB  in  action^  and  for  the  latter  purpose  administration  must  be  taken 
PLAINTIFFS.  Q^|.  ^  ^Q  ^jfg  Q>^^     j^^^  j^g  ^jg^y  g^g  ng  administrator  on  a  bond  to  his  wife 

riage*^  *during  coverture  (jn).  And  if  pending  an  action  by  husband  and  wife  for 
such  cho9e  in  action^  the  wife  die,  the  suit  abates  (n)  ;  but  if  they  obtain 
judgment,  he  may,  notwithstanding  her  subsequent  death,  issue  executioD, 
or  support  an  action  of  debt  on  such  judgment  (<?).  He  is  entitled  to  sue 
or  distrain  for  arrears  of  rent  which  became  due  in  the  life-time  of  his 
wife,  from  persons  who  were  tenants  of  her  freehold  property  (p).  But 
the  husband  cannot  sue  for  arrears  of  rent  accruing  aft^r  the  death  of  his 
wife,  on  a  lease  of  her  land  by  himself  and  wife  under  seal  during  coverture 
in  which  the  lessee  covenanted  with  the  husband  and  wife  and  the  heirs 
of  the  wife  (^q). 

If  the  tvife  survive^  she  is  entitled  to  all  chattels  real  which  her  husband 
had  in  her  right,  and  which  he  did  not  dispose  of  in  his  life-time,  and  to 
arrears  of  rent,  &c.  which  became  due  during  the  coverture,  upon  her  an- 
tecedent demise,  or  upon  their  joint  demise  (r),  during  the  coverture  to 
which  she  assents  after  his  death  ;  and  to  all  arrears  of  rent  and  other  dio- 
868  in  action  to  which  she  was  entitled  before  the  coverture,  and  which  the 
husband  did  not  reduce  into  actual  possession  (8).  She  also  takes  by  sui> 
vivorship  a  debt  due  upon  a  judgment  recovered  by  husband  and  wife  (1), 
whether  obtained  for  a  debt  due  to  the  wife  whilst  sole  (t),  or  upon  a  con- 
tract made  with  the  wife  during  coverture,  where  she  is  the  meritorious 
cause  of  action  (u)  ;  and  she  is  entitled  to  abend  given  to  her  and  her  hus- 
band (a;),  or  to  her  alone  (y)  ,  she  is  also  entitled  to  all  rights  of  action  in 
autre  droit  eis  executrix  or  administratrix  (2;).  And  where,  during  cover- 
ture of  an  administratrix,  her  husband  joined  with  two  sureties  in  a  note  for 
money  lent  to  the  husband,  out  of  the  estate  vested  in  the  wife  as  adminis- 
tratrix, it  was  held,  that  after  the  death  of  her  husband  she  might  sue  the 
other  two  parties  to  the  note  (a).  In  all  these  cases  where  the  wife  is  join- 
ed in  the  action,  if  the  husband  die  pending  the  suit,  it  will  not  abate,  and 
the  wife  may  proceed  to  judgment  and  execution,  the  death  of  the  husband 
being  suggested  upon  the  record  (6)  (2).  And  when  a  feme  executrix  mar- 
ries a  debtor  to  the  testator ;  the  right  of  action  is  only  suspended  during 
the  coverture,  and  if  she  survive,  she  may,  in  her  character  of  executrix, 
sue  the  executrix  of  her  husband  (e').  But  if  the  husband  made  a  separate 
demise  of  the  wife's  land,  his  executor  will  be  entitled  to  the  rent  which 
became  due  before  his  death,  and  not  his  surviving  wife  (c{). 


(0  Belts  V.  Kempton,  2.  B.  &  Adol.  573.    Com.  434 ;  2  Ves.  sen.  676 ;  1  Vem.  396. 

(0) 
m  error.  1. 


2  M.  &  Sel.  396,  397.  (m)  2  Bla.  Eep.  1239  j  Cro.  Jac.  77,  205; 

3  B.  &  C.  253.  Co.  Lit.  '"          -     -  - 
^  1  3  Mod.  189.  notes  (s\  (h\  I 

Ip 

(q)  2  Bingh.  112  j  4  B.  Ac  C.  529,  S.  C.        (2)  4  T.  E.  616  ;  Com.  dig.  Bar.  &  Feme, 


(n)  6  B.  &  C.  253.  Co.  Lit.  351  a,  n.  1 ;  1  Vem.  396. 

(0)  3  Mod.  189,  notes  (g\  (h).  (x)  2  P.  W.  496. 

p)  32  Hen.  8,  c.  37,  s.  3.  (y)  2  M.  &  Sel.  396,  397,  n.  b. 


(f)    Not  if  the  husband  demise    alone.  F.Cfl)  Richards  v,  Richards,  2  Bar.  &  Adol. 

Diet.  Sir  J.  Mansfield,  2  Taunt.  181 ;  1  Roll.  447. 

Ab.  350  d.  (ft)  8  &  9  W.  3,  c.  11,  s.  7  j  Rep.  temp. 

(5)  1  Roll.  Ab.  350 ;  Co.  Lit.  351  a ;  Com.  Hardw.  397  to  399. 

Dig.  Bar.  &  Feme,  F.  1.  (c)  Cro.  Eliz.  114  j  3  Atk.  726. 

(0  Com.  Dig.  Bar.  &  Feme,  F.  1 ;  2  Bla.  (d)  2  Taunt.  181. 


(1)  Gibson  0.  Todd,   1  Rawle,  452.    Hammick  v.  Bronson,  5  Day,  290. 

(2)  Vide  Schoonmaker  v.  Elmendorf,  10  Johns.  49.    Vaughan  v.  Wilson,  4  Hen.  & 
Munf.  452. 


IN  FOKM  EX  CONTEACTU— DEFENDANTS.  ^3Q 

*TbB  consequences  of  a  mistake  in  the  proper  parties,  in  the  ease  of  bar-        i. 
on  and  feme,  are,  that  when  a  married  woman  might  be  joined  in  the  action  'i^ii<tiffs. 
with  her  husband,  but  sues  alone,  the  objection  can  only  be  pleaded  in  ^'^!^^' 
atxatement  (1),  and  not  in  bar,  though  the  husband  might  sustain  a  writ  of 
error  (e),  and  if  she  marry  after  writ,  and  before  plea,  her  coverture  must 
be  pleaded  in  abatement,  and  cannot  be  given  in  evidence  under  the  gene- 
ral issue  (/ )(2) .     But  wheu  a  feme  improperly  sues  alone,  having  no  legal 
right  of  action,  she  will  be  nonsuited  (^)  ;  and  if  she  improperly  join  in  an 
action  with  her  husband,  who  ought  to  sue  alone,  the  defendant  may  de- 
mur (A),  or  the  judgment  will  be  arrested  (i),  or  reversed  on  a  writ  of  er- 
ror (k).    And  if  the  husband  sue  alone,  when  the  wife  ought  to  be  joined, 
either  in  her  own  right,  or  in  autre  droits  he  will  be  nonsuited  (2)  ;  or  if  the 
objectioQ  appear  on  the  record,  it  will  be  fatal  in  arrest  of  judgment  or  on 
error  (w). 


n,    WHO  TO  BE  DEFENDANTS.  n. 

DEPElfD- 


ANTS. 


The  action  upon  an  exprese  contract,  whether  it  be  by  deed,  or  merely        . 
in  writing,  or  by  parol,  must  in  general  be  brought  against  the  party  who  x^een  the 
made  it,  either  in  person  or  by  agent  (n).    And  although  in  the  case  of  a  original 
deed  inter  partes ^  an  individual  not  named  as  a  party  cannot  sue  thereon,  ^^^^^f'Lu 
although  it  contain  a  covenant  with  him,  and  for  his  benefit  (o),  yet  this  rule  reference 
does  not  protect  from  liability  a  party  who  executes  such  a  deed  containing  to  the  lia- 
a  covenant  by  him,  although  he  is  not  described  as  a  party  thereto  (/>).      Sf'^^ 

And  a  party  who  expressly  contracts,  and  permits  credit  to  be  given /to  ^  ^  ^' 
him,  is  liable,  although  he  were  not  the  strict  legcd  owner  of  the  property 
in  respect  of  which  the  contract  is  made,  nor  beneficially  interested.  Thus 
the  owner  of  a  ship  is  prima  facie  liable  for  repairs  necessarily  done  to 
it  (9)  (3),  but  where  the  legal  title  to  a  vessel  remained  for  some  time  after 
the  sale  in  the  vendor,  and  during  that  time  the  captain,  by  the  direc- 
tion of  the  purchaser,  ordered  repairs,  it  was  decided  that  the  vendor 
was  not  liable  for  the  amount  (r)  (4).     So  the   mortgagee  of  a  ship 

(«)  3  T.  R.  631.  K. ;  1  M.  &  Sel.  180,  181. 

(/)  6  T.  R.  265;  Bac.  Abr.  Abatement,  (m)  1  Stra.  229;  Cro.  Jac.  424.  . 

G.    It  would  be  pleadable  jnds  darrein  con-  (n)  8  East,  12 ;  3  £sp.  R.  26 ;  3  Campb. 

in  abatement,  if  it  occurred  after  354,  356. 


the  defendant  liad^  pleaded  in  chief  to  the        (0)  Ante,  3. 

(JP)  Car 
(fr)  4  T.  R.  361.  on  Gov.  7,  8 


declaration.    See  Tidd,  9th  ed.  849  (2).  (p)  Garth.  76  ;  Holt,  R.  210,  S.  C. ;  Piatt 


(h)  1  Salk.   114 ;    1  Hen.  Bla.   108  ;    2  (q)  2  Campb.  339,  517  ;  4  B.  &  A.  352 ; 

Wils.  424.  Cowp.  636.    See  also  8  East,  10;    U  Id. 

(i)  Cro.  Jac.  644.  435  ;  13  Id.  238. 

(k)  2  Bla.  Rep.  1236.  (r)  8  East,  10.    See  13  East,  238  ;  16  Id. 

(0  1  Salk.  282 ;  Bac.  Abr.  Bar.  <Sc  Feme,  169 ;  2  Campb.  517. 


(1)  Vide  Newton  v.  Robinson,  Tayl.  72. 

(2)  Wilson  V.  Hamilton,  4  S.  Ac  R.  238. 

(3)  See  AbboU,  Shipping  (6th  Am.  ed.)  39. 

(4)  Leonard  v.  Huntington,  15  Johns.  298 ;  Thorn  v.  Hicks,  7  Cowen,  697 ;  Cutler  9. 
Thurlo,  20  Maine,  213;  Harrington  v.  Fry,  2  Bingh.  179;  M'lver  v.  Humble,  16  East, 
169 ;  Cox  V,  Reid,  1  Carr.  &  P.  602 ;  Dawe  v.  Hadlock,  4  Pick.  458 ;  Portland  Bank  v. 
Stubbc:,  6  Mass.  422  ;  James  v.  Bixby,  11  Mass.  34 ;  Muldon  v.  Whitlock,  1  Cowen,  290. 
Vide  Wendover  v.  Hogeboom,  7  Johns.  308 ;  Hussey  v.  Allen,  6  Mass.  163.  In  the  case 
last  cited,  neither  the  plaintiff  nor  the  master  bad  notice  of  the  previous  transfer. 


•34  OP  THE  PARTIES  TO  ACTIONS. 

II.       is  not  liable  for  usages,  or  repairs  where  the   parfcj  claiming  the  debt 

DEFEND-    ^1^  employed  by  the  mortgagor  («),  or  expressly  •gave  him  credit  (t)(l)- 

1  Who  le-  ^  ^^  ^^  executor  trostee  carry  on  trade  as  trustee  for  the  benefit  of  the 

gaily  lia-    children  of  the  testator,  he  will  be  personally  liable  to  pay  the  debts, -and 

^le.  may  even  be  made  a  bankrupt  in  respect  of  them  (u). 

In  the  case  of  an  express  contract,  the  agreement  itself  will,  therefore, 
in  general,  remove  all  difficulty  with  regard  to  die  person  who  should  be 
sued  upon  it. 

In  cases         ^^^  difficulties  frequently  occur  in  deciding  who  should  be  made  the  de- 
where  a      fendant  in  an  action  upon  a  promise  created  or  implied  by  law  from  a  par- 
contract      ticular  state  of  facts.    In  this  case  it  must  be  ascertained  who  is  the  par^ 
^^im>Hed.  tj  subject  to  the  legal  liahility ;   for  he  is  the  person  who  should  be 
sued  (x).    A  mere  equitable  ov  moral  obligation  to  pay  a  demand  is,  in  the 
absence  of  an  express  promise,  insufficient  to  support  an  action  (y)  (2). 
And  there  are  some  instances  in  which  even  an  express  promise  will  ^ve 
no  additional  force  to  mere  equitable  liability,  as  in  the  case  of  a  prom- 
ise, without  any  new  consideration,  to  pay  a  legacy  (2),  or  the  share  of 
an  intestate's  effects  to  which  the  plaintiff  is  entitled  under  the  Statute  of 
Distribution  (a).     In  these  cases,  the  subject-matter  is  more  peculiarly 
within  the  province  of  the  Courts  of  Equity,  and  a  Court  of  Common 

5)  3  Campb.  354.  ______         (^)  ?  H«i*-  B^*-  ^^  i  }  Hen.  Bla.  93. 


^0  7  B.  (k  C.  30  J  Ry.  &  M.  N.  P.  C.        (y)  See  Chit.  jun.  on  Con.  10 
)  ;  2  Bingh.  179 ;  9  Moore,  344,  S.  C.  {z)  5  T.  R.  690  ;  7  ~    "    ~ 

(tt)  Viner  v.  Cadel,  3  Esp.  Rep.  88.  (a)  7  B.  &  C.  542. 


-1. 


(1)  The  mortgagee  of  a  vessel,  although  the  register  or  enrolment  may  stand  in  his 
name,  if  he  has  not  taken  the  actual  possession  and  control  of  the  vessel  mortgaged,  is 
not  held  liable  for  repairs  or  supplies  famished  l^  order  of  the  master,  acting  under  the 
orders  and  authority  of  the  mortgagor.  Cutler  v,  Thurlo,  20  Maine,  213  ;  Ring  v.  Frank- 
lin, 2  Hall,  (N.  y.)  1 ;  Colson  v.  Bondsey,  6  Greenl.  474 ;  Winslow  v,  Tarbox,  18  Maine, 
132;  Brooks  v.  Bondsey,  17  Pick.  441;  M'Carte  v.  Huntington,  15  Johns.  298;  Lord  v. 
Ferguson,  9  N.  Hamp.  380 ;  Birbeck  v.  Tucker,  2  Hall,  (N.  Y.)  121 ;  Tucker  v.  Buffing- 
ton,  15  Mass.  477 ;  M^ntyre  v.  Scott,  8  Johns.  159 ;  Champlin  v,  Butler,  18  Johns.  169 ; 
Philips  V,  Sedley,  1  Wash.  C.  C.  226. 

But  the  mortgagee  is  liable  for  all  supplies  furnished  after  he  has  taken  possession, 
although  the  plaintifif  at  the  time  he  furnished  the  supplies  was  ignorant  of  the  fact,  that 
the  defendant  was  mortgagee.  Miln  v.  3pinola,  4  Hill,  (N.  Y.)  177 ;  Champlin  v.  But- 
ler, 18  Johns.  169.  So  where  a  bill  of  sede  is  unconditional,  the  purchase;;  is  liable  for 
supplies,  though  he  has  never  taken  possession  of  the  vessel,  and  though  neither  the 
master,  nor  the  merchant  furnishing  supplies,  had  any  knowledge  of  the  sale.  Lord  v, 
Ferguson,  9  N.  Hamp.  380. 

In  respect  to  the  liability  for  repairs  and  supples,  where  the  vessel  is  chartered,  see 
Perry  v,  Osborne,  5  Pick.  423,  where  the  court  remarked  that  generally  supplies  for  a  ship 
are  uirnished  on  the  credit  of  the  master  and  owner ;  but  where  the  ship  is  out  of  the  em- 
ployment of  the  owner,  the  charterer,  whether  under  a  parol  or  written  contract,  is  held, 
and  not  the  owner.  See  also  to  the  same  effect,  Cutler  o.  Winsor,  6  Pick.  335 ;  Thomas 
V.  Hamilton,  12  Pick.  428 ;  Tucker  v.  Buffington,  15  Mass.  (Rand's  ed.)  481  note  {a) ; 
3  Kent,  (5th  ed.)  136—139 ;  Thompson  v.  Snow,  4  Greenl.  264 ;  Hallet  v.  Col.  Ins.  Co. 
8  Johns.  272 ;  Emery  o.  Hersey,  4  Greenl.  407 ;  Cutler  v.  Thurlo,  20  Maine,  217 ;  Hous- 
ton V.  Darling,  16  Maine,  413  ;  winsor  v.  Cutts,  7  Greenl.  261. 

(2)  See  Mills  v.  Wyman,  3  Pick.  207 ;  Andrews  v.  Ives,  3  Conn.  368 ;  Dodge  v.  Adams, 
19  Pick.  429  ;  Parker  c.  Carter,  6  Munf.  273  ;  M'Pherson  rt.  Rees,  2  Pennsylv.  521 ;  Glass 
V.  Beach,  5  Vermt.  175  ;  Barlow  o.  Smith,  4  Vermt.  144  ;  Commissioners  v.  Veity^  5  Haw. 
58 ;  Turner  v.  Patridge.  3  Pennsylv.  172 ;  Snevely  v.  Read,  9  Watts,  491 ;  Stafford  v. 
Bacon,  25  Wend.  384 ;  S.  C.  2  Hill,  353.  A  moral  obligation  is  available  as  a  considera- 
tion for  an  express  promise,  in  those  cases  only,  where  a  prior  legal  obligation  has  existed, 
which,  by  reason  of  some  statute,  or  stubborn  rule  of  law,  cannot  now  be  enforced.  Cook 
t^  BcadLey,  7  Conn.  57.  See  Scouton  v.  Eislord,  7  Johns.  36 ;  £rwin  v.  Saunders,  1  Cowen^ 
^49  j  Shippey  o.  Henderson,  14  Johns.  178. 


II. 

DEFEND- 
ANTS. 
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Law  cannot  eo  effectually  do  justice  between  all  parties ;  and  therefore 

wiU  not  recognize  even  an  express  promise  so  as  to  allow  an  action  to  be 

brought  thereon.  i.  who  le- 

wdly Ua- 

The  general  rule  is,  that  a  cestui  que  trust  cannot  sue  lus  trustee  at  ^^^' 
law  (6) .    But  if  a  trustee  state  an  account,  and  admit  a  balance  due  from  ^^l^^^^ 
him  to  the  cestui  que  tru$ty  he  may  be  sued  at  law  (^).  «  a  trustee, 

A  contract  made  by  an  agent,  as  such,  is  in  law  the  contract  of  the  prin-  ^^^ 
eipal ;  Quifacit  per  aliumfaeit  per  se  (1).    The  assent  of  the  agent  is  the  ^c.     ' 
assent  of  the  principal ;  the  foimer  is  the  mere  conduit  or  medium  by  which 
the  contract  is  effected,  and  is  not  clothed  with  any  legal  or  beneficial 
mterest  in  it  which  can  render  him  responsible  upon  the  agreement  (ei),  al- 
thoagh  in  some  instances  he  may  sue  thereon  (e).     The  general  rule  there- 
fore is,  that  when  a  person  has  contracted,  in  the  capacity  of  an  agentj  and 
that  circumstance  is  known  at  the  time  to   the  person  with  whom  he  con- 
tracts, such  agent  is  not  liable  to  an  action  for  non-performance  of  the  con- 
tract (/),  even  for  a  deceitful  warranty  (^),  if  he  had  authority  (2)  frcan 
his  principal  to  make  the  contract  (K).    *For  the  same  reasons,  if  an  attor-  L    ^^  1 
ney  **  for  and  on  the  behalf  of  his  client,  and  as  his  agent,"  promise  to  pay 
money,  he  is  not  personally  liable  if  he  had  authority  from  his  client  (i)  (3). 
And  where  a  trader,  after  an  act  of  bankruptcy,  employed  an  auctioneer  to 
sell  goods,   who  sent  him  the  proceeds  by  the  hands  of  the  defendant,  it 

(b)  1  Holt,  N.  P.  C.  641.  See  2  Moore,  15  East,  62,  66  j  Paley,  Friu.  &  Agent.  246  j 
240 ;  8  Taunt.  263,  S.  C. ;  Sand,  on  Uses,  3  Campb.  317 }  2  M.  &  Sel.  438  j  2  Taunt. 
222 ;  2  Bro.  C.  C.  265.    See  further  and  qual-    387. 

ificatioa  of  that  rule,  1  Chilly's  Gen.  Pract.  Cg)  3  P.  Wms.  278,  279  j    1  Bla.  Rep. 

6,  7,  8.  670  ;  2  Ld.  Raym.  1210 ;  Cowp.  565  j  Burr. 

(c)  1  Har.  &  Wol.  167.  1986  ;  1  T.  R.  181,  674  j  4  T.  R.  553 ;  Peake, 

(d)  Z  Chit.  Com.  Law,  104,  211  j  Paley,  C.  N.  P.  120 ;  Bac.  Abr.  Action  on  the  Case, 
Pnn.  &  Agent,  251.    Who  may  be  an  agent,  B. ;  Abbot,  1st  ed.  229  j  1  East,  507. 


Co.  Lit.  52  a.  (h)  3  P.  Wms.  279. 

(e)  Ante,  6, 7.  (i]  " 

(/)  See  rule  and  principle,  12  Ves.  352  j 


(e)  Ante,  6,  7.  (i)  3  P.  Wms.  277  j  2  M.  Ac  Sel.  438. 


n)  If  a  note  signed  by  A.  individually,  be  declared  on  as  "  executed  for  and  in  behalf 
of  jB.  by  his  agent  A.,"  the  variance  will  oe  fatal.  Rossiter  v.  Marsh,  4  Conn.  196.  So  if 
such  note  be  declared  on  as  the  act  and  deed  of  B.    ib. 

(2)  Hopkins  v.  Mehaffy,  11  S.  &  R.  128;  Vide  Carew  v.  Otis,  1  Johns.  418;  5  Ib.  255, 
n.  1. ;  Passmore  v.  Molt,  2  Binn.  201 ;  Bethune  v.  Neilson,  2  Cai.  139;  Mann  v.  Chand- 
ler, 9  Mass.  335 ;  Dusenbury  ».  Ellis,  3  J.  Cas.  70. 

Doty  V.  Wilson,  14  Johns.  378 ;  Smith  v.  Ware,  13  Johns.  257.  In  Frear  v.  Harden- 
borgfa,  5  Johns.  272,  it  was  held  that  there  was  neither  a  legal  nor  moral  obligation  on  the 
owner  of  land  to  pay  for  work  done  on  it  by  one  who  enlered,  without  his  consent,  or 
any  consent,  or  color  of  right.  See  20  Johns.  28.  Such  a  consideration  will  not  support 
an  assumpsit,  ib. 

Dubois  V.  The  Delaware  uid  Hudson  Canal  Company,  4  Wend.  285.  An  agent  ren- 
ders himself  p^ersonally  liable  when  he  makes  a  contract  upon  terms  which  he  £iows  he 
has  no  authority  to  agree  to,  although  the  contract  be  i^de  in  the  line  of  his  business  as 
agent.  Meech  v.  Smith,  7  Wend.  315 ;  Cunningham  v.  Soules,  7  Wend.  106.  See  No. 
41  Amer.  Jurist,  19,  20 ;  Woodes  v.  Dennet,  9  N.  Hamp.  55 ;  Savage  o.  Riz,  9  N.  Hamp. 
263 ;  Clark  r.  Foster,  8  Vermt.  90 ;  Simons  v.  Heard,  53  Pick.  120 ;  Ncwhall  v,  Dunlap, 
3  Shcpley,  (Maine)  180 ;  Feeter  v.  Heath,  11  Wend.  477  j  Chitty  Cont.  (6th  Am.  ed.)  227, 
notes  (1)  and  (2). 

(3)  An  attorney  is  personally  liable  to  a  sheriff,  and  so,  it  would  seem,  to  any  other 
officer  of  the  court,  for  his  fees,  as  it  is  to  be  presumed  that  the  credit  was  given  to  the 
attorney.    Adams  v,  Hopkins,  5  Johns.  252 ;  Ousterhout  v.  Day,  9  Johns.  114. 


35  OF  THE  PARTIES  TO  ACTIONS. 


n.       was  decided  that  the  assignees  could  not  sne  the  latter  for  the  money  (f), 

''ants!'     So  where  A.,  an  auctioneer,  being  employed  to  sell  an  estate  belonging  to 

1.  Who  le-  '^"  ^^^^^^^  ^^^  ^^^  signed  an  agreement  with  C.  for  the  purchase,  in  his 

gaily  lia-    own  name,  as  agent  of  B.,  and  B.  shortly  afterwards  signed  it,  and  added, 

ble.  (( I  hereby  sanction  this  agreement,  and  approve  of  A.'s  having  signed  the 

same  on  my  behalf,"  it  was  held  A.  was  not  personally  liable  (Jc). 

But  if  an  agent  covenant  under  seal  for  the  act  of  another,  though  he  de- 
scribe himself  in  the  deed  as  contracting  for  and  on  the  part  and  behalf  of 
such  other  person  (V)  (1)  ;  or  if  he  accept  or  draw  a  bill  of  exchange  gener- 
ally and  not  as  agent,  he  is  personally  liable  (jm)  (2)  unless  in  the  case  of  aa 
agent  on  behalf  of  government  (n)  (3).  So  where  the  defendant  by  a 
written  agreement,  expressed  to  be  nuide  '^  by  himself  on  behalf  of  A.  B.  of 
the  one  part,  and  the  plaintiff,  of  the  other  part,"  stipulated  that  he  the 
defendant  would  execute  to  the  plaintiff  a  lease  of  certain  premises,  which, 
as  it  was  proved,  belonged  to  A.  B.,  Best,  C.  J.  held,  ^at  the  defend- 
ant was  personally  liable ;  and  he  added,  that  there  was  no  distinction  be- 
Agents,  tween  deeds  and  parol  agreements  in  this  respect  (o).  And  where  the  so- 
^^'  licitors  of  the  assignees  of  a  bankrupt,  upon  whose  hands  a  distress  had 

been  made  by  the  landlord,  gave  a  written  undertaldng,  stating  that  ^^  they, 
as  solicitors  to  the  assignees,  undertook  to  pay  the  rent,  &c."  they  were 
held  personally  liable  (jp) ;  and  in  general,  where  an  agent  enters  into  a 
written  agreement  as  if  he  were  the  principal,  and  the  credit  is  given  to 

{})  4  Taunt.    198;    3  Campb.   183  j    9  (n)  1  T.  R.  674  j  Gow's  Cas.  N.  P.  117; 

Bingh.  378  j  but  see  4  M.  &  Sel.  259.  3  Brod.  &  Bing.  275  to  286 ;  7  Moore,  91. 

(k)  5  Moore,  270  ;  2  B.  &  B.  452,  S.  C.  j  110,  S.  C.                                                      * 

and  see  2  Taunt.  374,  387.  .  -  .  - 

(/)  5  East,  148. 

r»i)  Stra.  995  J  1  B.  &  P.  368  j  Sowerby    30   , 

«.  Butcher,  2  Crom.  6c  Mees.  368.  Stark.  14. 


ri)  Vide  White  v.  Skinner,  13  Johns.  307 ;  Tippets  v.  "Walker,  4  Mass.  595  ;  Cutter  v, 
Wnittemore,  10  Mass.  447 ;  Meyer  v.  Barker,  6  Binn.  228 ;  Sumner  v.  Williams,  8  Mass. 
362  ;  Mitchell  v.  Hazen,  4  Conn.  495  ;  Belden  o.  Seymour,  8  Conn.  24  ;  Duvall  o.  Craig, 
2  Wheat.  45 ;  Stone  v.  Wood,  7  Cowen,  453 ;  Stinchfield  v.  Little,  1  Greenl.  231 ;  Mj^giU 
«.  Hinsdale,  6  Conn.  464  ;  Copeland  v.  Mercantile  Insurance  Company,  6  Pick.  198 ;  Key 
V.  Famham,  6  Har.  6c  Johns,  418  ;  Andrews  v,  Este,  2  Fairf.  267;  N.  Eng.  Mar.  Ins.  Co. 
r.  De  Wolf,  8  Pick.  56  ;  Evans  v.  Wells,  22  Wend.  234  j  Chitty  Cont.  (5th  Amer.  ed.)  229, 
and  notes. 

(2)  Or  draw  a  bill  of  exchange  generally,  without  stating  any  qualification  of  his  re- 
sponsibility as  drawer,  though  the  payees  knew  he  was  but  an  agent.  Mayhew  v.  Prince^ 
11  Mass.  54.  The  drawer  of  a  note  €ts  gi«zrdkm  of  another,  was  held  personally  liable. 
Thatcher  v.  Dinsmore,  5  Mass.  299 ;  Foster  v.  Fuller,  6  Mass.  58.  A  covenant  by  aa 
executor,  as  executor,  and  not  othtrwisey  was  held  not  to  bind  him  personally.  Thayer 
V.  Wendell,  C.  C.  U.  S.    First  Circ't  37.     1  Gallis,  37. 

(3)  An  agent  contracting  on  behalf  of  government  is  not  personally  liable.  Vide  Bain- 
bridge  »,  Downie,  6  Mass.  257  j  Jones  v.  L.e  Tombe,  3  Datl.  384.  So,  the  Secretary  at 
War,  taking  a  lease  of  a  building,  in  Washington,  for  the  use  of  the  war  office,  was  held 
not  to  be  liable  under  a  covenant  contained  in  the  lease.  Hodgson  v.  Dexter,  1  Cranch, 
345.  So,  the  president  of  a  corporation,  sealing  a  covenant,  as  president,  and  on  behalf 
of  the  corporation.  Hopkins  v.  Mehafify,  11  Serg.  dc  Rawle,  126;  Randall  v.  Van  Vech- 
ten,  19  Johns.  60.  But  a  public  officer  may  render  himself  liable  by  his  express  promise. 
Gill  V.  Brown,  12  Johns.  385.  The  Supreme  Court  of  the  State  of  New  York  have  de- 
cided, that  an  agent  of  government,  known  as  such,  is  personally  liable  on  a  contract 
made  by  him  on  account  of  government,  unless  it  appear,  as  well  that  he  contracted  in 
his  official  capacity,  and  on  account  of  government,  as  that  the  other  party  gave  the 
credit,  and  intended  to  look  to  government,  for  compensation.  Sheffield  v.  Watson,  3 
Gaines,  69;  Sed  Vide  Walker  r.  Swaitwout,  12  Johns.  444.  Swift  o.  Hopkins,  13 
Johns.  313. 
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him,  he  is  personally  liable  (q)  ;  but  this  liability  must  be  collected  from  \he        "• 
instrament  upon  a  reasonable  exposition  of  the  whole  of  its  terms  (r).    ^^f^' 
So,  if  a  person  being  an  agent  act  as  a  principal,  and  do  Dot  disclose  his  ^^  ^^o  le- 
principal,  or  declare  that  he  acts  as  agent  at  the  time  of  making  a  verbal  gaily  lia- 
contract,  and  the  credit  be  given  expressly  to  him,  he  will  be  personally  re-  We.^ 
sponsible  (/)  (1).     The  master  of  a  ship  is  in  general  *liable  for  necessaries  L     ^  J 
famished  abroad  (i),  or  in  this  country,  unless  they  were  furnished  upon  the  ^^^^' 
credit  of  the  owners  (u)  ;  and  he  or  the  owners  may  be  sued  upon  the  bill 
of  lading,  or  generally,  for  the  loss  of  goods,  unless  there  has  been  an 
express  contract  which  the  owners  (x)  (2)  and  it  seems  that  a  policy 
broker  alone  can  be  sued  for  the  premiums  of  insurance  (y). 

Where  an  agent  does  not  pursue  in  any  degree  the  principal's  authori- 
ty  (zy  ;  or  so  far  exceeds  it  as  to  discharge  the  principal  from  responsibili* 
ty  for  his  acts  (a)  ;  or  where  he  acts  under  an  authority,  which  he  knows 
the  principal  has  no  right  to  give,  as  an  agent  selling  property  under  a 
notice  that  it  does  not  belong  to  his  principal ;  he  is  personally  responsi- 
ble (6). 

There  is  a  material  distinction  between  an  action  against  an  agent  for 
the  recovery  of  damages  for  the  non-performance  of  the  contract,  and  an 
action  to  recover  back  a  specific  sum  of  money  received  by  him ;  for 
when  a  contract  has  been  rescinded,  or  a  person  has  received  money  as 
agent  of  another  who  had  no  right  thereto,  and  has  not  paid  it  over,  an 

fq)  2  East,  142 ;  6  T.  R.  176 ;    1  T.  R.  (x)  Carth.  58 ;  Bac.  Ab.  Actions,  B. 

675  ;  15  East,  62  j  6  Taunt.  147  ;  1  Marsh.  (y)  1  Marsh,  on  Ins.  204. 

*500.  Cz)  1  Eq.  Ab.  308. 

(r)  5  Moore,  270  ;  5  Taunt.  374,  387.  (a)  3  T.  R.  761  j  1  Esp.  N.  P.  C.  112 ;  3 

(s)  3  Campb.  317 ;  15  East,  63,  66 ;  12.  F.   Wms.  279 ;  5  B.  &  Aid.  34  *,  2  Taunt. 

Vcs.  352.  J  Payl.  246 ;  Peake,  C.  N.  P.  120  j  386  j  10  Ves.  400. 

1  T.  R.  181 ;  7  T.  R.  359  ;  Burr.  1921.  (h)  Cowp.   565,   566  ;  4  Burr.  1984  ;  Bui. 

[0  Cowp.  639 ;  7  T.  R.  312.  N.  P.  133  j  Ld.  Raym,  1210  ;  4  T.  T.  558  j 

^«)  Abbott  on  Shipping,  1st  edit.  95.  Stra.  480 ;  1  Taunt.  359  j  2  Id.  336. 


f: 


(1)  AUen  9,  Rostain,  11  Serg.  &  Rawle,  375.  If  the  seller  of  goods,  knowing  at  the 
time  that  the  buyer,  though  dealing  with  him  in  his  own  name,  is  in  truth  the  agent  of 
another,  elect  to  give  the  credit  to  such  agent,  he  cannot  ailerwards  recover  the  value 
against  the  known  principal ;  but  if  the  principal  be  not  known  at  the  time  of  the  pur- 
chase made  by  the  agent,  it  seems  that  when  discovered,  the  principal  or  the  agent  may 
be  sued  at  the  election  of  the  seller ;  unless  where  by  the  usage  of  trade,  the  credit  is 
understood  to  be  confined  to  the  agent  so  dealing ;  as  particularly  in  the  case  of  princi- 
pals residing  abroad.  Patterson  v,  Gaudasequi,  15  East,  62.  Et  Vide  Mauri  t>.  Heffer- 
nan,  13  Johns.  58.  Jaques  v.  Todd,  3  Wend.  83.  Lincoln  v.  Battelle.  6  lb.  475.  Pentz 
V.  Stanton,  10  lb.  271.  Tradesman's  Bank  v.  Astor,  11  Wend.  87.  Jeffrey  9.  Bigelow, 
13  lb.  518. 

(2)  The  ]daintiff  has  his  election  to  sue  either  the  one  or  the  other,  imless  thtre  were 
a  special  promise  from  either,  in  which  case  the  other  is  discharged.  Gamham  v.  Ben- 
nett, Str.  816.  Fanner  v.  Davies,  1  Term.  108.  Unless  there  is  some  special  contract, 
the  master  is  in  every  case  personally  responsible  upon  all  the  contracts,  which  he  makes  in 
reference  to  the  employment,  repairs,  supplies  ana  navigation  of  the  ship.  See  Watkins 
V.  Laaghton,  8  Johns.  164  ;  EUiot «.  Russell,  10  Johns.  1 ;  Dakey  v.  Russell,  18  Martin. 
The  master  is  liable  for  repairs  and  necessaries  ordered  by  him,  whether  at  home  or  abroad. 
James  p.  Bixby,  1 1  Mass.  34 ;  Marquand  v.  Webb,  16  Johns.  89 ;  Leonard  v.  Hunting- 
Urn,  15  Johns.  298. 

If  there  is  a  special  promise  of  the  master  taken  and  relied  upon,  the  owner  is  not 
liable ;  and  on  the  other  hand,  if  there  is  a  special  promise  of  the  owners,  the  master  is 
noC  liable.  Hussey  v.  Allen,  6  Mass.  163 ;  Chapman  0.  Durant,  10  Mass.  47 ;  James  9. 
Bixby,  11  Mass.  34;  Wainwright  v.  Crawford,  3  Yeates,  131 ;  Farrellv.  M'Clea,  1  Ball. 
396 ;  Schermerhom  v.  Lomas,  7  Johns.  311 ;  Marquand  9.  Webb,  16  Johns.  89  ;  Muldon 
V.  Whitlock,  1  Cowen,  29 ;  Thorn  9.  Hicks,  7  Cowen,  597  ;  Nickerson  9.  Monsoon,  5 
Law  Rep.  416. 
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»•       action  may  be  sustained  against  th*e  agent  to  recover  the  money  (1) ;  and 

^Aj^Ts!*     the  mere  passing  of  such  money  in  account  with  his  principal,  or  making 

1.  Who  le-  ^  ^®^^»  "without  any  new  credit  given  to  him,  fresh  bills  excepted,  or  further 

gaily  lia-    sums  advanced  to  the  principal  in  consequence  of  it,  is  not  equivalent  to 

ble.  a  payment  of  the  money  to  the  principal   (c).    But,  in  general,  if  the 

Agents,      money  be  paid  over  before  notice  to  retain  it,  the  agent  is  not  liable  (d)  (2), 

unless  his  receipt  for  the  money  was  obviously  illegal,  or  his  authority  was 

wholly  void  («)  (3). 

Where  persons  received  money  for  the  express  purpose  of  taking  up  a 
bill  of  exchange  two  days  after  it  became  due,  and  upon  tendering  it  to 
the  holders,  and  demanding  the  bill,  find  that  they  have  sent  it  back,  pro- 
tested for  non-acceptance,  to  the  person  who  indorsed  it  to  them,  it  was 
held,  that  such  persons,  having  received  fresh  orders  not  to  pay  the  bill, 
were  not  liable  to  an  action  by  the  holders  for  money  had  and  received, 
when,,  upon  the  bill  being  procured  and  tender  to  them,  they  refused  to 
pay  the  money  (/).  A  person,  who,  as  a  banker  or  agent,  receives 
money  from  A.  to  be  paid  to  B.,  and  to  other  different  persons,  cannot  in 
general  be  sued  by  B.,  for  his  share,  unless  he  has  expressly  agreed  to 
.  t  *8T  2  appropriate  the  money  to  the  purpose  for  'which  it  was  sent  (^).  Nor  can 
an  action  for  money  had  and  received  be  maintained  against  a  mere  bearer 
of  money  from  one  person  to  another  (K)  ;  or  a  mere  collector  or  receiver 
who  h2iS  bona  fide  paid  it  over  (i)  ;  or  against  churchwarden  to  recover  back 
dues  which,  before  the  commencement  of  the  action,  had  been  paid  over  to 
the  trustees  of  a  chapel,  for  whom  it  was  received  (i)  ;  or  against  an  arbi- 
trator to  recover  money  deposited  with  him  by  a  bankrupt,  subject  to  an 
award,  and  which  money  the  arbitrator  bona  fide  paid  over  to  the  person 
whom  he  thought  entitled  to  receive  it,  before  the  issuing  of  the  commission, 
and  without  notice  of  the  act  of  bankruptcy  (J).  But  auctioneers  and  stake- 
holders are  considered  in  the  light  of  trustees  for  both  parties,  and  are 
bound  to  retain  the  money  deposited  with  them,  until  it  be  ascertained 
which  of  the  parties  is  entitled  to  receive  them  (m). 

The  agents  of  government  are  not  in  general  liable  upon  contracts  avow- 
edly entered  into  by  them  in  their  official  capacity  (4).  Thus,  neither  the 
governor  of  a  fort  or  colony  (w),  nor  a  military  commissary  (o),  nor  the 
captain  of  a  regiment  (^),  or  ship  (j),  is  liable  for  goods  ordered  by  him 

(c)  3  M.  &  Sel.  344  J  Cowp.  565  j  Stra.  132. 

480  ;  5  Taunt.  815.  (k)  4  Taunt.  198. 

X                                  (d)  Cowp.  565  ;  Burr.  1986 ;  Ld.  Raym.  (i)  4  Burr.  1985 ;  4  T.  R.  554,  555. 

1210 ;  4  T.  B.  553  j  Stra.  480 :  Bui.  N.  P.  (it)  8  Taunt.  136. 

133;   10  Mod.   23;    2  Esp.  Rep.   507;  5  (/)    7  B.  &  C.  101. 

Moore,  105 ;  8  Taunt.  737.  (m)  4  Burr.  2639^  7  Moore,  465.    As  to 

(e)  1  Campb.  396,  564  ;  3  Esp.  Rep.  153 ;  deposits  on  legal  or  illegal  wagers,  see  Chit. 

1  Stra.  480  ;  Cowp.  69 ;  1  Taunt.  359.  jun.  Con.  193 ;  7  Price,  540  ;  8  B.  &  C.  227. 
(/)  1  Moore,  74 ;  see  14  East,  582,  590 ;  (n)  1  T.  R.  J82 ;  2  Moore,  627. 

2  Bing.  7;  9  Moore,  34,  S.  C.  (o)  1  T.  R.  180. 

(g)  14  East,  582  ;  7  Taunt.  339 ;  1  R.  Ac        (p)  1  East,  135,  279. 
M.  6B;  3  Cromp.  dc  J.  83;  1  Marsh.  Rep.        (q)  1  T.  R.  674. 


(1)  Vide  Campbell  v.  Hall,  Cowp.  204.    Hardacre  v.  Stewart,  5  Esp.  103.    Hearsay  o. 
Prayn,  7  Johns.  179.    Whitbread  v.  Brooksbank,  Cowp.  69. 


(2)  Vide  Carew  v.  Otis.  1  John.  418. 


[3)  Or  the  payment  was  compulsory,  and  not  made  expressly  for  the  use  of  the  prin- 
cipal. Ripley  ».  Gelston,  9  Johns.  201 ;  Mowatt  v.  M'Clellan,  1  Wend.  173.  Mitchell  v, 
Bristol,  10  ib.  492. 

(4)  See  ante,  35,  note. 
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fir  tiie  pabKe  serriee,  in  caaes  where  he  does  not  expressly  pledger  his  in-       u. 
dividual  credit  and  reBponsibility.    Nor  is  the  secretary  of  war  liable  to  a    ^'""^ 
retired  clerk  of  the  war-office  for  his  retired  allowance,  although  such  al-  ^  -^i^qu 
kwance  was  included  in  certain  funds  received  by  the  defendant  in  his  offi-  g^uy  Ua-  ' 
cial  character  (r).    Nor  are  justices  of  the  peace,  contracting  on  behalf  of  bie. 
the  public  for  rebuilding  a  public  bridge,  under  the  provisions  of  an  act  of  Agents, 
parliament  which  provides  a  fund  for  the  payment,  liable  to  the  contract* 
or  (ji)  ;  and  it  seems  tbat  where  a  servant  of  the  crown  expressly  contracts 
on  account  of  government,  he  is  not  responsible,  although  the  agreement 
be  under  seal  ((). 

In  Hoirsley  v.  Bell  (i^),  a  bill  having  been  filed  by  the  plaintiff,  the  un- 
dertaker of  a  navigation,  against  the  commissioners  named  in  the  act  for 
carrying  it  on,  who  had  signed  the  several  orders,  it  was  contended,  first, 
that  the  defendants  were  not  personally  liable,  because  they  were  exercis- 
ing a  pablic  trust,  and  the  credit  was  given  to  the  imdertaking  itself,  and 
not  personally  to  them,  and  the  remedy  was  therefore  in  rem ;  secondly, 
that  those  who  had  been  present  at  the  meetmgs,  and  had  signed  some, 
but  not  all  the  orders,  were  liable  only  to  those  which  they  had  respectite- 
ly  signed.  But  Lord  Chancellor  Thurlow,  assisted  by  Ashhurst  and 
Gould,  Justices,  held,  first,  that  *the  commissioners  were  personally  liable ;  [  *S8  ] 
and,  secondly,  they  were  all  liable  in  respect  of  all  the  orders.  Lord 
Thurlow  said,  ^^  Who  would  make  a  contract  on  the  credit  of  toll,  which 
it  is  in  the  power  of  the  commissioners  to  raise,  or  not,  at  their  pleasure  ? 
Then  upon  whose  credit  must  the  contract  be  ?  Certainly  that  of  the 
commissioners  who  act.  It  is  their  fault  if  they  enter  into  contracts  when 
they  have  no  money  to  answer  them.  They  have  made  themselves  liable 
by  their  own  acts."  And  this  doctrine  was  confirmed  in  the  recent  case 
^  Eaton  V.  Bell  (2;).  It  appeared  that  an  enclosure  act  empowered  the 
commissioners  to  make  a  rate  to  defray  the  expenses  of  passing  and  exe- 
euting  the  act ;  and  enacted,  that  persons  advancing  money  should  be  re- 
paid out  of  the  first  money  raised  by  the  commissioners.  Expenses  were 
incurred  in  the  execution  of  the  act  before  any  rate  was  made.  To  de- 
firay  these  expenses,  the  commissioners  drew  drafts  upon  their  bankers,  re- 

Juiring  them  to  pay  the  sums  therein  mentioned,  on  account  of  the  public 
rainage,  and  to  place  the  same  to  their  account  as  commissioners.  The 
bankers,  during  a  period  of  six  years,  continued  to  advance  considerable 
sums,  by  paying  drafts;  and  it  was  held,  that  the  commissioners  were 
personally  responsible  to  the  bankers  for  the  drafts  so  made.  And  a 
churchwarden,  who  employs  a  person  to  make  a  plan  of  the  church,  in 
order  that  the  plan  may  be  laid  before  certain  commissioners  for  building 
new  churches,  is  peisonally  liable  to  such  person  (y).  These  cases  appear 
to  have  been  decided  upon  the  ground  that  the  several  parties  sued  had 
within  their  reach  the  n^ans  of  indemnifying  themselves  by  making  rates, 
or  out  of  funds  in  their  hands  or  power  (/)•  And  it  has  been  decided  that 
vestrymen,  who  at  a  vestry  meeting  sign  a  resolution  ordering  the  parish 
surveyor  to  take  steps  for  defending  an  indictment  for  not  repairing  a  road, 

(f)  7  Moore,  91 ;  2  B.  &  B.  275,  S.  C.  (x)  5  B.  &  Aid.  34. 

(5)  2  Moore,  621.  (y)  Brook  0.  Guest,  N.  P.  Stafford,  Sum- 

(0  I  T.  R.  674  ;  2  Moore,  621.  mer  Assizes,  1825,  dted  3  Bing.  481. 

(%)  1  Bro.  C.  C.   101 ;  Ambl.  770  j  Paley,  {z)  See  3  Bing.  483. 
251. 
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•    H*       are  not  liable  to  the  attorney  employed  by  the  surveyor ;  because  the  con- 

^antIT'    ^^^^  ^^  ^^^  business  relative  to  the  road  was  more  peculiarly  the  province 

1.  Who  le-  ^^  ^^®  surveyor,  who  could  have  afterwards  charged  the  parish  in  his  ac- 

gally  lia-    count,  and  been  reimbursed  by  a  regular  parish  rate  (a).     The  surveyor  of 

^ic-  a  turnpike  road  employed  by  and  acting  by  order  of  commissioners,  ap- 

Agents,      pears  not  to  be  liable  to  persons  who  perform  work  in  repairing  the  road  ; 

for  in  such  case  the  surveyor  is  to  be  viewed  in  the  light  of  a  mere  servant 

of  the  commissioners  (i). 

Where  the  agent  does  not,  at  the  time  the  contract  is  made,  disclose  that 
he  is  acting  merely  as  an  agent,  and  the  principal  is  unknown,  the  latter 
may,  when  discovered,  be  sued  upon  the  agreement  (c).  And  the  princi- 
[  *Sd  ]  pal  is  also  responsible  for  the  price  of  goods  'ordered  by  his  agent,  who 
disclosed  that  he  was  acting  merely  as  such,  but  did  not  express  who  his 
principal  was,  although  the  vendor  had  actually  debited  the  agent  without 
mquiring  the  name  of  his  employer ;  for  in  such  case  the  vendor  cannot 
be  considered  to  have  had  the  means  of  electing  finally  to  ^ve  credit  to 
the  agent  only  (d). 

'But  the  principal  is  not  liable  upon  the  contract  of  his  agent,  if  the 
other  party  to  the  agreement,  with  full  knowledge  of  the  facts,  and  the  pow- 
er and  means  of  deciding  to  whom  he  will  give  credit,  elect  to  ^ve  credit 
to  the  agent  only,  in  his  indivdual  character  (e)  (1). 
Partners^        At  law,  One  partner  or  tenant  in  common  cannot  in  general  sue  his  co- 
tenantsin    partner  (2)  or  co-tenant,  in  any  action  mform  ex  contractu  (/)  ;  but  must 
^^^T^'  proceed  by  action  of  account  (^),  or  by  bill  in  equity  (3)  This  rule  is 
other,        founded  on  the  nature  of  the  situation  of  the  parties,  the  difficulty  at  law 
of  adjusting  complicated  accounts  between  them,  and  the  propriety,  arising 
from  the  supposed  confidence  reposed  by  the  parties  in  each  other,  of 
their  bemg  examined  upon  oath,  which  can  only  be  effected  in  a  Court  of 
equity.     Therefore,  in  the  case  of  a  partnership,  whether  it  be  a  general 
or  particular  partnership,  one  partner  cannot  at  law  recover  his  share  of 
moneys  received  by  the  other  on  account  of  the  firm,  unless  on  a  final  bal- 
ance of  all  accounts  a  particular  sum  be  found  due  to  one  partner,  which 

(a)  3  Bing.  378.  (e)  15  East,  62 ;  4  Taunt.  574 ;  9  B.  &  C. 

h)  1  Bla.  Rep.  670.    As  to  liabiUty  of  89,  90. 

trustees  of  a  turnpike  road,  10  Bing.  283.  (/)  2  T.  R.  428  j  2  B.  &  P.  124  j  4  East, 

The  subscribers  who  attend  a  committee  of  144 ;  4  Esp.  R.  182  ;  2  Marsh.  319,  324  j  1 

a  hospital  are  liable  to  the  creditors  of  such  B.  &  C.  74 ;  8  Id.  345 ;  2  Crom.  ic  Mees. 

hospital,  7  Bing.  705.  361  j  2  Bing.  N.  C.  108.    But  a  partnership 

(c)  15  East,  67 ;  4  Taunt.  576,  note.    Per  must  have  been  actually  formed,  3  B.  &  C. 
Lord  Tenierden,  9  B.  &  C.  86.    See  ante,  814. 

34,  35,  36.  (g)  Bac.  Ab.  Account,  Willes,  208. 

(d)  9  B.  &  C.  78. 


(1)  See  ante,  35  a,  n.  (1).  Petapsco  Ins.  Co.  v.  Smith,  6  Har.  &  Johns.  171 ;  Westmore- 
land V.  Davis,  1  Alabama  N.  S.  299  ;  French  v.  Price,  24  Pick.  13.  Abbott  on  Shipping, 
(6th  Am.  ed.)  135, 136,  note. 

(2)  Murray  v.  Bogert,  14  Johns.  318  -,  Beach  v,  Hotchkiss,  2  Conn.  425 ;  Walker  e. 
Long,  2  P.  A.  Browne,  125  j  Ozeas  v.  Johnson,  4  Dall.  434 ;  1  Binn.  194  j  Young  v. 
Brick,  2  Penn.  663^  Course  t».  Prince,  1  Const.  Ct.  413  ;  Kennedy  v.  MTadon,  3  Har.  & 
Johns.  194.  Aliter  m  Massachusetts,  Brigham  v.  Eveleth,  Jones  v.  Harraden,  9  Mass.  538, 
540 ;  Bond  o.  Hays,  12  Mass.  34 ;  Wilbey  v.  Phinney,  15  Mass.  112 ;  Fanning  v.  Chad- 
wick,  3  Pick.  420  ;  Brinl^  v.  Kupfer,  6  Pick.  179 ;  Westerio  v.  Evertson,  1  Wend.  532  -, 
Farr  v.  Smith,  9  Wend.  338. 

(3)  Vide  Nivcn  v.  Spickerman,  12  Johns.  401 ;  Ozeas  v.  Johnson,  1  Binn.  191. 


IN  FORM  EX  CONTRACTU.— DEFENDANTS.  39 


tbe  other  expressly  promises  to  pay  (A)  (1)  (2)  ;  or  unless  there  be  an  ex-       n. 
press  covenant  to  account,  &c.  (i).  ^^^ 

It  has  been  held,  that  assumpsit  for  money  had  and  received  may  be  ^  -v^rho  le^ 
maintained  against  one  who  had  been  a  member  of  a  benefit  club,  for  ^ly  ua- 
money  intrusted  to  his  keeping  by  the  rest  of  the  society,  in  the  name  of  ble. 
the  officers  properly  appointed  for  managing  their  affairs,  under  the  arti-  Fartnere, 
clea  (ky  (8).     So  one  joint  contractor  who  pays  money  for  another,  the  e^^w. 
whole  of  -which,  or  a  particular  part  of  which  the  latter  had  engaged  to  pay, 
may  recover  it  from  the  other  as  money  paid  to  his  use  (2)  (4),  and  if  one  of 
two  joint  contractors  refer  the  claim  of  a  third  person  to  damages  upon  the 
contract  to  arbitration,  and  pay  over  the  sum  awarded  to  the  claimant, 
he  may  sue  his  co-contractor  for  money  paid  (m).    In  the  case,  however, 
of  a  general  unsettled  account  between  partners,  one  who  has  been  com- 
pelled to  pay  the  whole  of  a  creditor's  demand  cannot  sue  his  co-partner 
at  law  (m) . 

In  the  case  of  a  personal  chattel,  or  of  trees  severed  from  the  land,  ^f  r  •49  i 
one  of  two  or  more  joint-tenants,  or  tenants  in  common,  by  the  sale  there- 
of, convert  the  thing  into  money,  the  joint  interest  is  determined,  and  each 
hath  a  separate  interest  for  a  sum  certain,  and  may  support  money  had 
and  received  against  the  other  (0)  (5)  ;  and  one  partner  may  maintain  an 
action  for  money  had  and  received,  against  the  other  partner  for  money  re- 
ceived to  the  separate  use  of  the  former,  and  wrongfully  carried  to  the 

(*)  2  T.  R.  478  ;  2  Bing.  170  ;   3  Bing.  (/)  6  Taunt.  289 ;  1  Marsh.  603 ;  1  East, 

55,  56  ;  6  B.  &  C.  149.    See  1  Holt,  368.  29 ;  8  T,  R.  614  j  Rol.  Abr.  Action  sur  le 

ft)  2  T.  B.  482  ;  7  Mod.  116 ;  13  East,  8,  Case,  24,  pi.  31  j  3  Camp.  168. 

53d ;  2  Cranu  6c  Mees.  361 ;  1  Bing.  N.  C.  (m)  4  Moore,  340. 

399  ;  2  Bing.  N.  C.  108.  (n)  1  Stark.  78,  79. 

(4)  6  Price,  131.  (0)  WiUes,  209  j  8  T.  R.  146. 

ri)  Vide  Casey  v.  Brash,  2  Caines,  293 ;  Halsiead  v.  Schenelzel,  17  Johns.  80  j  "Westerlo 
V.  £yertson,  1  Wend.  532 ;  Course  v.  Prince,  1  Const.  416.  There  need  not  be  an  express 
promise  in  Pennsylvania.  The  action  may  be  maintained  if  the  accounts  have  been 
settled,  and  a  balance  struck,  which  must  he  the  act  of  both  parties.  Ozeas  v.  Johnson, 
1  Binn.  191 ;  Lamalire  1;.  Caze,  1  Wash.  C.  C.  431.  So,  if  one  partner  covenant  to  pay 
all  debts  due  from  the  partnership,  he  is  liable  for  a  debt  due  from  the  partnership  to  one 
of  the  other  co-partners.  Hobart  v.  Howard,  7  Mass.  304 ;  Clough  v.  Hoffman,  5  Wend. 
499.  Bat  it  seems,  that  in  Pennsylvania  since  the  act  of  4th  April,  1831,  a  claim  for  a 
balance  arising  from  partnership  transactions,  may  be  set  off  in  assumpsity  though  such 
balance  has  not  been  ascertained  by  auditors  in  an  action  of  account.  M'Faddan  0.  Er- 
win,  2  Whan.  37. 

(2)  Where  a  balance  has  been  strack  between  partners,  an  action  lies  mthaut  an 
ayress  promise  to  pay  such  balance,  Wray  «.  Milestone,  5  M.  &  W^  21.  See  Williams 
V.  Henshaw,  11  Pick.  82,  S.  C;  12  Pick,  378 j  Clark  v.  Dibble,  16  Wend.  603;  Sally©. 
Capps,  1  Alabama,  N.  S.  121 ;  Barger  v.  Collins,  7  Har.  6c  Johns.  213  ;  Chase  0.  Garvin, 
19  Blaine,  211 ;  Gibson  v.  Moore,  6  N.  Hamp.  547.  Collyer,  Partn.  (Perkins's  ed.)  ^281, 
note  and  cases  cited,  where  will  be  found  the  law  as  held  in  the  several  states  upon  this  sub- 
ject. 

(3^  The  decision  in  this  case  (Sharpe  0.  Warren,  6  Price,  131)  can  only  be  sustained 
on  the  ground  that  the  Act  of  Parliament  vested  the  right  to  sue  in  the  officers  of  the 
society. 

When  a  board  of  directors  consists  of  sixteen,  a  joint  action  against  four  of  the  number 
cannot  be  maintained.  Franklin  Fire  Ins.  Co.  v.  Jenkins,  3  Wend.  130.  And  no  action 
lies  b^  one  partner  against  another,  except  there  has  been  a  settlement  of  accounts,  and  a 
promise  to  pay  the  balance.    Niven  v.  Spickerman,  12  Johns.  401. 

(4)  Johnson  v.  Johnson,  11  Mass.  359  j  Bachelder  v.  Fiske,  17  Mass.  464;  Keith  v  ' 
Easton,  21  Pick,  261,  262 ;  Wiggin  0.  Suflolk  Ins.  Co.  18  Pick.   145,  153.    Co-trespassers 
are  not  entitled  to  contribution  from  each  other.    Campbell  v.  Phelps,  1  Pick.  62,  65 ;  Vose 
9.  Grant,  15  Mass.  505,  521. 

(5)  Vide  Selden  v.  Hickock,  2  Caines,  166.    One  tenant  in  common  cannot  maintain 
assumpsit  against  his  co-tenant,  or  the  guardian  of  his  co-tenant,  or  the  agent  of  such  / 
guardian,  for  a  portion  of  the  rent  received  by  either.    The  only  remedy  is,  by  action  of                  / 
account,  or  bill  in  equity.    Sherman  «.  Ballou,  8  Cowen,  304.    One  tenant  in  common 
caniioc,  like  a  partner,  sell  the  whole  interest  of  his  co-tenant.    If  he  do  so,  trover  liea 
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n.       partnership  accotmt  (jp)  ;  and  a  partner  may  recover  money  paid  to  his  co- 
DSTBifD-    partner  for  the  purpose  of  being  paid  over,  as  the  plaintiff's  liquidated  share 
i  Whole  ^^  ^  ^^^^  ^  their  joint  creditor,  if  it  be  not  so  applied,  and  the  plaintiff  be 
gaily  lia-    obliged  to  pay  such  joint  creditor  (jq)  (1).     So,  one  of  several  co-sureties 
bie.  in  a  bond,  &c.  who  has  been  obliged  to  pay  more  than  his  proportion,  may 

Partners,  recover  against  any  one  of  the  others  his  proportion  of  the  money  paid 
ei^^ot^.  ^^^^^  ^^  bond,  &c.  (r)  (2).  And  an  action  at  law  is  sustsunable  to  re- 
'  cover  a  contribution  in  the  nature  of  general  average  by  the  shipper  of 
goods  agidnst  another  (b)  (3).  And  if  there  be  not  an  actual  partnership, 
one  of  several  parties  interested  in  profits  may  in  general  proceed  at  law 
against  a  person  who  has  received  his  share ;  thus,  if  a  sailor  engage  on  a 
whaling  voyage,  and  is  to  receive  a  certain  proportion  of  the  profits  of  the 
voyage  in  lieu  of  wages,  when  the  cargo  is  sold  he  may  maintain  an  action 
for  his  wages  against  the  captain,  and  shall  not  be  considered  as  a  part- 
ner (V)  (4).  And  when  the  agreement  between  two  does  not  constitute  a 
partnerslup  as  between  themselves,  but  only  an  agreement  in  fjGtvor  of  one, 
as  a  compensation  for  trouble  and  credit,  he  may  sue  the  other,  though,  as 
between  third  persons,  both  might  be  liable  as  partners  (u)  (5). 

It  is  an  answer  to  an  action  that  a  party  is  legally  interested  in  each 
side  of  the  question.  A  party  cannot  be  both  plaintiff  and  defendant  in  an  ac- 
tion (x)  (6).    If,  therefore,  one  of  the  plainti&s  be  also  a  member  of  the  firm 

(p)  2  T.  R.  476.  tribution,  3  C.  &  P.  467. 

(q)  1  East,  20 ;  13  East,  7 ;  6  Tannt.  289.  (s)  3  Campb.  180 ;  1  East,  220 ;  4  Taunt. 

(r)  2  B.  &  P.  268,  270 ;  8  T.  R.  301,  614  ;  123. 

2  T.  R.  100;  6  B.  &  C.  689 ;  1  Moore,  8.  (0  4  Esp.  Rep.  182 ;  and  see  3  B.  &  C. 

See  the  distinction  in  cases  of  tort,  8  T.  R.  814. 

186  J  1  Campb.  343,  355  j  2  Id.  452.    But  (u^  4  East,  144. 

no  part  of  the  costs  paid  or  incurred  by  the  (x;  2  B.  &  P.  124 ;  5  Chit.  Rep.  539,  S. 

one  surety,  in  an  action  against  him  on  the  C. ;  2  Marsh.  319 ;  6  Taunt.  597;  see  9  B. 

bond,  dec.  given  for  the  principal,  is  recover-  &  C.  356.    This  may  be  given  in  evideoce 

able  against  the  co-surety  by  way  of  con-  under  the  general  issue,  6  Bing.  197. 

by  the  other.  Hyde  t7.  Stone,  9  Cowen,  230.  A  tenant  in  common  cannot  recover  for 
repairs  to  the  land,  without  a  previous  request  to  join  in  making  the  repairs.  Mumford  t>. 
Brown,  6  Cowen,  475.  Nor  can  the  owner  of  a  chamber  recover  against  the  owner 
of  the  room  on  the  lower  floor  and  of  the  cellar,  for  contribution,  towards  necessary 
repairs  of  the  roof  of  the  house.  Loring  v.  Bacon,  4  Mass.  575 ;  Cheeseborough  v.  Green, 
10  Conn.  318. 

(1)  Where  one  partner  gives  a  promissory  note  to  another  partner,  for  the  use  of  the 
firm,  the  payee  may  maintain  an  action  in  his  own  name.  Van  Ness  v.  Forest,  8  Cranch, 
30.  But  if  one  partner  pays  the  debt  of  his  firm,  it  is  not  competent  to  the  creditor  to 
keep  the  debt  alive,  and  authorize  such  partner  to  enforce  it  against  his  co-partner.  Le 
Page  V.  M'Crea,  1  Wend.  164. 

(2)  Vide  the  People,  «.  Duncan,  1  Johns.  311 ;  Johnson  v.  Johnson,  11  Mass.  389 ;  Rich- 
ardson V.  Fiske,  17  Mass.  464 ;  Crowders  v.  Shelby,  5  J.  J.  Marsh.  270 ;  Lidderdale  r. 
Robinson,  2  Brock,  160 ;  Harris  v.  Ferguson,  2  Bailey,  397.  The  implied  promise  of  a 
principal  to  indemnify  his  sureties  is  regarded  as  made  to  them  jointly  and  severally ;  and 
when  they  jointly  pay  money  for  him,  they  may  join  in  a  suit  against  him,  on  such  im- 
plied promise,  for  reimbursement.  Appleton  v.  Bascomb,  3  Metcalf,  169,  Pearson  v. 
rarker,  3  N.  Hamp.  366 ;  Jewett  v.  Cornforth,  3  Greenl.  107  ;  Day  v.  Swann,  1  Shepley, 
(13  Maine)  165 ;  Doolittle  v.  Dwight,  2  Metcalf,  561.  But  see  Gould  v.  Gotild,  8  Cowen, 
168. 

(3)  As  in  the  case  of  persons  running  a  line  of  stages,  where  each  has  his  separate 
portion  of  the  road,  and  provides  horses  and  carriages  at  his  own  expense  and  risk. 
Wetmore  v.  Cheeseborough,  and  Baker  v.  Swan,  9  John.  307. 

'4)  See  17  Mass.  206. 

^5)  Vide  Muzzy  t».  Whitney,  10  Johns.  228 ;  Dry  v.  Boswell,  1  Camp.  329. 

^6)  Westcott  V.  Price,  Wright,  220  j  Graham  v,  Harris,  5  GiU  &  Johns.  387  j  Eastman 
'^right,  6  Pick.  316 ;  Warren  o.  Stearnes,  19  Pick.  73 ;  Livingston  v.  Livingston,  2 
Con.  Ct.  428 ;  Portland  Bank  v.  Hyde,  2  Fairf.  196 ;  Griffith  v.  Chew,  8  Serg.  6c  R.  30. 
And  this  rule  will  operate,  although  the  party  appears  on  one  side,  in  his  personal,  and  on 
the  other,  in  an  official  character.  Pearson  v.  Nesbitt,  1  Dever.  315.  See  Justices  o.  Bon- 
ner, 3  Dever.  288 ;  Thompson  v.  Page,  1  Metcalf,  565. 
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agunst  whicli  the  action  is  brought,  upon  a  contract  entered  into  bj^  the  firm,        n. 
the  action  shall  fail,  although  Sie  other  partners  only  be  sued  (y) .    And    ^^^' 
where  tiie  agent,  employed  in  endeavoring  to  carry  through  Parliament  a  ^  ^ho  le. 
VSL  for  making  a  railway,  sued  the  chairman  of  a  committee  of  subscrib-  gkiiy  lia* 
era  to  the  undertaking  for  his  work  and  labor,  and  expenses  incurred  as  ^i<s- 
such  agent,  and  it  appeared  that  he  himself  was  a  subscriber  to  the  under^  P»^ers» 
taking,  it  was  held  the  action  *would  not  lie  (z) .    And  in  assumpsit  by  A.  ea!ch"o£cr. 
B.  and  C.  agunst  D.  as  one  of  the  indorsers  of  a  promissory  note,  drawn  r  •41  ] 
by  £•  in  favor  of  himself  and  of  the  said  C.  and  D.  then  in  partnership, 
and  by  them  indorsed  to  the  plaintiffs,  a  plea  in  bar  that  C.  one  of  the  plain- 
aSb  is  liable  as  an  indorser,  together  with  the  defendant,  was  held  good  on 
special  demurrer  (a) ;  and  in  an  action  by  several  as  executors,  a  plea  in 
Imut  that  the  promises  were  made  by  the  defendants  jointiy  with  one  of 
the  plaintiffi,  is  suflScient  (b).    So  if  A.   an  attorney,  and  A.  and  C. 
were  members  of  a  trading  company,  and  after  the  dissolution  of  that 
company,  B.  and  C.  be  sued  by  creaitors  of  the  company  and  retun  A. 
to  defend  the  action,  the  latter  being,  as  a  member  of  the  company,  jointiy 
liable  to  contribute  to  the  expense  of  defending  those  actions,  cannot  sue 
B.  and  C.  for  his  bill  of  costs  {c) . 

A  litnatie  is  liable  for  goods  suitable  to  his  rank  supplied  to  him  upon  a 
contract,  which  a  person,  not  aware  of  his  infirmity,  (Hmafide  enters  into 
with  him  (d). 

A  contract,  whether  it  be  by  specialty  or  not,  is  either  joint,  or  it  is  2dly.  With 
several ;  or  parties  may  bind  themselves  jointly  and  severally.    It  would  be  f^^^^^ 
a  pursuit  foreign  to  the  object  of  this  Treatise,  to  detail  the  various  instan-  j,^  of  de- 
ces  in  wUch  contracts  shall  be  considered  to  entidl  upon  the  parties  a  joint  fendants, 
or  separate  responsibiUty  (e) .    The  rule  is,  that  several  persons  contracting  ^^^^ 
together  with  the  same  party,  for  one  and  the  same  act,  shall  be  regarded  saed. 
as  jointly  and  not  individually  or  separately  liable,  in  the  absence  of  any 
express  words  to  show  that  a  distinct  as  well  as  entire  liabiUty  was  intend- 
ed to  fasten  upon  the  promisors  (f).    This  rule  is  more  particularly  obvi- 
ous in  the  case  of  promises  implied  by  law.    But  in  the  case  of  parties  de- 
mising or  granting  the  separate  interest  of  each  in  an  estate,  it  seems,  that 
tiie  covenant  implied  by  law  from  the  word  ^^  demise,''  or  even  an  express 
covenant  by  the  two,  without  express  words  of  severalty,  shall  be  considered 
co-extensive  with  the  interest  granted,  and  therefore  shall  be  several  where 
a  several  interest  is  granted,  and  joint,  if  a  joint  estate  be  granted  (g). 

(jf)  Id.  persons    dine    together  at   a    tavern,  they 

(2)  1  B.  dcC.  74;  2  D.  &  R.  196|  S.  C.  wre prima  /ada  joindy  liable  for  the  whole 

(a)  2  B.  &  P.  120 ',  5  Marsh.  329 ;  see  8  bill,  and  not  merely  each  tor  his  own  share ; 

B.  &  C.  345.  bat  each  of  the  officers  of  a  regimental  mess 

2  B.  &  F.  124,  note  (c) ;  6  Moore,  is  only  separately  liable  for  hiis  own  share, 

1  Went.  17,  18.  3  Campb.  51,  53,  168 ;  2  Campb.  640.    As 

(c)  7  B.  ^  C.  419.  to  who  are  partners  in  general,  see  3  Chit. 

[d)  5  B.  &  C.  170.  Com.  Law,  231.    As  to  joint  stock  compa- 
0  See  Bac.  Ab.  Obligations ;  1  B.  &  C.  nies,  10  B.  &  C.  128,  288. 
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Flatt  on  Coy.  115.    Persons  may  be  (/*}  Freem.  248;  7  Mod.  154 ;  S.  C.  in  1 

jamilf  liable,  as  partners,  either  as  having  Salk.  393;  see  Piatt  on  Cov.  117,  118. 

expressly  contracted,  or  by  holding  them-  (g)  See  1  Show.  79 ;  S.  C.  in  Carth,  97  ; 

selves  out  to  this  world  as  such,  or  by  a  par-  1  Salk.  137 ;  Comb   163;  Noy,  86 ;  6  Bing. 

tidpation  in  the  loss  or  profit,  16  East,  174 ;  656. 
£k>agi.  373 ;  2  H.  Bl.  246,  247.    If  several 

Bat  the  treasarer  of  a  parish  may,  imder  stat.  of  Mass.  1797,  ch.  14,  Rev.  stat.  eh. 
100,  ^  25,  sue  his  predecessor's  execator  on  a  promise  made  by  him  to  himself  as  treas- 
uer.    Packard  «.  Nye,  2  Metcalf,  47. 
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n.  •First,  where  there  are  several  parties,  if  their  contract  be  jovnty  they 

^AKM°  ™^^  ^^  ^®  rahAQ  defendants  (A)  (1),  although  they  subsequently  arrange 
1.  Who  le-  ^°^<>Qgst  themselves  that  one  only  of  them  shall  perform  the  contract  (i)  (2). 
gaUy  ua-  And  a  partner  who  retires  from  a  firm  is  liable  for  the  old  debt,  although 
bie..  the  debt  be  carried  by  the  consent  of  the  creditor  to  the  account  of  the  re- 

Partners,^  maining  partners,  and  he  take  their  bill  of  exchange ;  there  being  no  actual 
eack^othCT.  satisfaction  or  release  of  the  responsibility  of  the  retiring  partner  (k) ,  When 
Joint  con-  ^^  insurance  has  been  made  for  the  benefit  of  several,  a  jury  may  infer  a 
tract.  joint  contract  to  pay  the  broker  [1).  Where  it  appears  from  an  instrument 
that  a  promise  by  two  contractors  is  intended  to  be  joint,  it  may  be  treat- 
ed as  such,  although  the  promise  be  in  terms  several  only  {m). 

A  contract  made  by  two  partners  to  pay  a  sum  of  money  to  a  third 
person  equally,  out  of  their  own  private  funds,  is  a  joint  contract,  and  they 
should  be  jointly  sued  upon  it  (n)  (8)  ;  but  if  A.  lease  for  years  to  B. 
and  C,  rendering  rent,  and  C.  assign  his  moiety  to  D.,  A.  may  sue  B. 
and  D.  jointly  or  severally,  at  his  election,  for  rent  in  arrear  (o).  And 
where  two  several  tenants  of  a  farm  agreed  with  a  succeeding  tenant  to 
'  refer  certain  matters  in  difference  respecting  the  farm  to  arbitration,  and 

jointly  and  severally  promised  to  perform  the  award,  and  the  arbitrators 
awarded  that  each  of  the  two  should  pay  a  certain  sum  of  money  to  the 
third,  it  was  decided  that  they  were  liable  to  be  sued  jointly  for  the  sums 
awarded  to  be  paid  by  each ;  because,  by  the  terms  of  the  agreement  they 
had  promised  jointly  as  well  as  severally,  which  made  each  of  them  lia- 
ble for  the  act  of  the  other  (p).  Parceners  should,  before  partition,  be 
jointly  sued,  though  they  be  entitled  to  the  estate  by  different  descents  (jj). 


% 
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h)  1  Saund.  153,  n.  1  j  291  b.  note  4.  (m)  Lee  v.  Nixon,  Nev.  &  Man.  441. 

)  3  B.  &  Aid.  611 :  1  H.  Bla.  236 ;  2  B.        («)  1  Hen.  Bla.  236. 


^.  38 :  see  9  Bing.  1^97.  \o)  Palm.  283  j  2  Vin.  Ab.  66,  67  j  2 

(*)  5  B.  &  C.  196.  Saund.  182,  note  1 ;  Cro.  Jac.  411. 

(/)  2  Bing.   156  ;  and  as  to  where  two        (p)  7  T.  E.  352;  2  Saund.  61  h.  note  2. 

overseers  are  jointly  liable,  1   Adol.  &  £11.        \q)  Vin.  Ab.  Actions,  Joinder,  D.  d.  Par- 
691.  ceners.    Rep.  temp.  Hardw.  398,  399. 

(1)  M'CalU.  Price,  1  M'Cord,  82. 

Where  several  are  indebted  for  labor,  and  a  third  pays  the  creditor,  at  the  request  of 
one  of  them,  all  may  be  sued  for  money  paid.  Tradesman's  Bank  v.  Astor,  11  Wendell, 
87.  In  Tennessee,  by  statute,  a  creditor  may  sue  any  one  or  more  joint-obligors,  or  part- 
ners ;  and  such  suit  is  no  bar  to  a  suit  subsequently  brought  against  Uie  remaining  partners 
or  obligors.    Lowry  ».  Hardwick,  4  Humph.  188. 

(2)  Where  a  severance  is  made  of  a  joint  claim,  by  a  party  liable  to  it,  by  his  paying 
to  one  or  more  his  or  their  proportion  of  the  interest,  the  others  may  bring  their  separate 
actions  against  him.  Beach  v.  Hotchkiss,  2  Conn.  697,  ante,  9,  in  note.  See  Baker  v. 
JeweU,  6  Mass.  460  ;  Austin  v.  Walsh,  2  Mass.  401.  But  an  agreement  by  the  plaintiffs 
to  sever  will  not  constitute  a  severance  without  the  defendant's  consent.  Peters  o.  Davis, 
7  Mass.  257.  Where  one  person  contracted  in  writing  with  three  persons  to  give  a  bill  of 
sale  of  two-thirds  of  a  vessel  to  two  of  them,  and  of  one-third  to  the  other,  and,  in  pursu- 
ance of  the  contract  does  convey  two-thirds,  this  is  not  a  severance  of  the  cause  of  action, 
and  a  suit  may  be  sustained  for  the  price  against  the  whole.  Marshall  v.  Smith,  15  Msune, 
(3  Shepley,)  17. 

(3)  A  covenant  in  a  lease  to  two  persons,  as  tenants  in  common  that  the  lessees  shall 

giy  the  rent,  is  a  joint  covenant,  notwithstanding  their  several  interests.  Phillips  v. 
onsall,  survivor^  <fc.,  2  Binn.  138.  If  a  partner  purchase  goods  for  the  partnership 
account,  but  on  his  individual  credit,  he  may  be  sued  alone.  Sylvester  and  another  v. 
Smith,  9  Mass,  119.  And  if  a  partner  raise  money  bv  way  of  discount,  on  a  bill  drawn 
by  himself  individually,  the  lender  cannot  resort  to  the  partnership  either  in  an  action 
on  the  bill,  or  an  implied  assumpsit,  although  the  proceeds  of  the  bill  were  carried  to 
the  partnership  account.  Emly  and  othes  o.  Lye,  15  East,  7.  But  where  a  partner  raises 
money  for  the  use  of  the  partnership  by  drawing  bills  of  exchange  upon  the  nrm,  although 
the  partners  are  not  jointly  liable  upon  an  unaccepted  bill,  yet  they  are  jointly  liable  as 
for  money  lent,  or  money  had  and  received.  Denton  and  others  v.  Rodie  and  another, 
5  Campb.  493.  If  one  partner  make  a  warranty  in  a  sale,  an  action  may  be  sustained 
against  him,  without  joining  his  co-partner.    Clark  v.  Holmes,  3  Johns.  148. 
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Joint  contractors  must  all  be  sued,  although  one  has  become  bankrupt,        n. 
and  obtained  hia  certificate,  for  if  not  sued,  the  others  may  plead  in  abate-    °e^^- 
ment  (r).     In  the  case  of  a  joint  contract,  if  one  of  the  parties  cannot  be  ^  -y^oje* 
arrested  or  served  with  process,  and  a  plea  in  abatement  be  apprehended,  g^y  lia. 
the  only  safe  course  is  to  proceed  to  outlawry  against  him  (1)  ;  and  even  ble. 
then,  if  after  outlawry  and  interlocutory  judgment  against  the  defendant  Partners, 
who  was  served  with  process,  he  die,  no  proceedings  at  law  against  his  ex-  ^^^^^ 
ecutors  are  sustainable,  the  debt  still  continuing  to  be  joint  (s). 

It  seems  that  mere  dormant  partners  (0  (2) ,  and  nominal  partners  ^having  [  *^^^  ] 
no  interest  (u)  need  not  necessarily  be  joined  as  defendants ;  more  especial- 
ly if  the  right  or  interest  of  the  plaintiff  might  otherwise  be  varied  or  affect- 
ed (3}.  And  in  the  case  of  in&nts,  or  married  women  (x)^  contracting 
Jointly  with  other  persons  competent  to  enter  into  agreements,  it  is  a  ground 
of  nonsuit  to  sue  them  with  the  persons  who  are  legally  responsible.  Their 
names  should  be  omitted,  and  if  the  defendant  plead  the  nonjoinder  in 
abatement,  the  plamtiff  may  reply  the  infancy  or  coverture  (y).  If  one  or 
more  of  several  partners  originally  jointly  liable  has  taken  the  case  out  of 
the  statute  of  limitations  as  to  himself  only,  by  promising  or  acknowledg- 
ing the  debt,  then  the  action  should  be  only  against  Am,  and  not  against 
him  and  his  co-partner,  who  has  been  discharged  from  liability  (2). 

In  the  case  of  defendants^  if  one  of  the  parties  originally  bound  be  dead, 
it  is  not  necessary  to  notice  him  in  the  declaration,  and  the  survivors  need 
not  be  declared  against  as  such,  but  may  be  sued  as  if  they  alone  were  the 
parties  primarily  liable  (a)  (4). 

Secondly y  liVhere  the  covenant  or  promise  is  so  framed  that  it  does  not  Several 
confer  upon  the  plaintiff  a  remedy  against  the  contractors  jointly,  but  each  ^^^^^^* 
is  only  separately  responsible  for  his  own  act,  it  is  essential  to  sue  them 
distinctly ;  but  where  it  appears  upon  an  instrument  that  a  promise  by  two 
contractors  was  intended  to  be  jainty  it  may  be  treated  as  such,  although 
{he  promise  be  in  terms  several  only  (()  (5). 


r)  2M.  &  Sel.  23,  444  j  6  Taunt.  178;        («)  2Campb.302j  14  East,  210;  1  Stark. 
aunt.  326  ipost,  59.  25 ;  1  Marsh.  246.  See  as  to  plaintiffs,  10  B. 


(s)  1  M.  &  Sel.  242,  sed  quare.  6c  C.  20,  and  aniCy  12. 

(0  3  Price,  538 ;  1  Stark.  R.  272,  338 ;  3  (x)  3  Esp.  Rep.  76 ;  5  Jrf.  47 ;  4  Taunt. 

W.  8;  Holt,  N.  P.  C.  253;  4  M.  &  Sel.  468;  1  Wils.  89. 

475 ;  1  M.  &  M.  88  ;  1  D.  &  R.  584  ;  4  Id.  (y)  Id. ;  but  see  3  Taunt.  307. 

240,  243  ;  10  B.  &  C.  128,  288 ;  Demantort  (z)  See  9  Geo.  4,  c.  14,  s.  2. 

0.  Saunders,  1  Bar.  &:  Adol.  398,  overrules  5  (a)  1  B.  &  Aid.  29  ;  3  B.  &  B.  302. 

Taunt.  609.    As  to  a  dormGint  partner  suing,  {b)  Lee  v,  Nixon  and  another,  3  Ner.  & 

see  aUe,  12,  13 ;  and  10  B.  &  C.  20.  Maun.  441. 


(1)  In  Pennsylvania,  there  is  no  outlawry  in  civil  cases — the  return  of  Tum  est  inventus 
has,  in  pleading,  the  same  effect.    Dilman  v.  Shultz,  5  Serg.  &  Rawle,  35. 

(2)  The  New  York  Dry  Dock  Co.  9.  Treadwell,  19  Wend.  525:  Mitchell  v.  Dall,  2  Harr. 
&  Gill,  159.  * 

(3)  But  where  there  are  dormant  partners  in  a  firm,  and,  that  fact  being  unknown  to 
the  plaintiff,  he  brings  his  action  against  the  ostensible  partner  or  partners,  upon  a  cause  of 
action  on  which  the  whole  firm  are  liable,  and  recovers  a  judgment;  which  is  unsatisfied, 
this  may  be  pleaded  in  bar  to  a  subsequent  suit  upon  the  same  cause  of  action,  in  which 
he  joins  the  ostensible  and  dormant  partners  as  defendants.  Robertson  v.  Smith,  18  Johns. 
459 ;  Ward  v.  Johnson,  13  Mass.  148 ;  Smith  v.  Black,  9  Serg.  &  Rawle,  142 ;  Moale  v. 
Hollins,  11  Gill  Ac  Johns.  11 ;  Willings  0.  Consequa^  1  Peters  C.  C.  306;  Ajiderson  9. 
Levan,  1  Watts  &  Serg.  334  ;  Peirce  v.  Kearney,  5  Hill,  94.  But  see  Sheehy  v.  Mande- 
ville,  6  Cranch,  253;   Dennett  tr.  Chick,  2  Green].  193, 194;  Ward  r.  Motter^  2  Robin. 

Monroe, 
in  note. 


(Virg.)  566 ;  Watson  v.  Owens,  1  Richardson,  (S.  C.)  Ill ;  Brozce  v.  Poyntz,  3  B. 
178  ;  Scott  ».  Colmesnil,  7  J.  J.  Marsh,  416 ;  Collyer,  Partn.  (Perkins's  ed.)  §575  ii 

'*  Mott ».  Petrie,  15  Wend,  318  ;  but  i  •  "    ' 

Kinsely  v.  Shenberger,  7  Watt,  193. 


(4)  Mott  V.  Petrie,  15  Wend,  318  ;  but  it  is  more  formal  to  do  so. 
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OF  THE  PAHTDSS  TO  ACTIONS* 

Thirdly,  When  the  contract  is  several  as  well  as  joint,  the  pkintiff  is  at 
liberty  to  proceed  against  the  parties  jointly,  or  each  separately,  though 
their  interest  be  joint  (c)  (1).  But  if  there  be  more  than  two  parties  to  a 
joint  and  several  contract,  as  where  three  obligors  are  jointly  and  severally 
bound,  the  plaintiff  must  either  sue  them  all  jointly  or  each  of  them  sepa- 
rately (d)  (2)  ;  though  if  two  only  be  improperly  sued,  the  objection  should 
be  taken  by  plea  in  abatement  or  by  writ  of  error  if  the  defect  appear  on  re- 
cord, and  it  is  not  a  ground  of  nonsuit  (e)  (8)  •  Where  parties  are  sued  separ 
rately ,  on  a  joint  and  several  engagement  to  do  a  certain  act,  the  breach  may 
be  assigned  in  both  (/  );  and  a  recovery  (4),  and  execution  against  the  body 

(t)  Bac.  Ab.  Obligation,  D.  4 ;  1  Sannd.  debt,  who  (if  at  all)  were  jointly  liable,  the 

153,  note  1 ;  2  Burr.  1190  ;  Poph.  161.    In  defendant  in  one  action   hatring  paid  the 

what  cases  the  court  will  restrain  a  party  debt  and  costs  in  that  action,  the  court  stayed 

from  proceeding  in  several  actions  on  bail  the  proceedings  in  the  others  without  costs, 

bond,  2  B.  &  A.  598.    And  as  to  the  con-  6  B.  &  C.  124. 

solidation  of  actions,  see  Tidd,  9th  ed.  614.        {d)  3  T.  B.  782;  Bac.  Ab.  Obligation, 

SembUf  that  a  creditor  cannot  sue  jointly  D.  4;  1  Saund.  291  e.j  2Vin.  Ab.  68,  pi. 

and  separately  at  the  same  time,  1  Ves.  Ac  B.  1  \  Flatt  on  Gov.  134. 
65.     And    where    separate    actions    were       (e)  1  Saund.  291  e. ;  2  Taunt.  254. 
brought  against  several  persons  for  the  same       (/)  1  Stra.  553 ;  2  Burr.  1197. 

(i)  Wright  o.  Hickson,  Brayt.  22. 

(2)  Minor  o.  Mech.  Bank  of  Alexandria,  1  Peters,  73 ;  Bangor  Bank  o.  Treat,  6  Greenl. 
207.  Vide  Cutter  v,  Whittemore,  10  Mass.  446 ;  Carter  9.  Carter,  2  ]>ay,t442.  On  a  note 
given  by  several  for  a  sum  to  be  paid  in  the  following  proportions,  viz.  half  by  A.,  one 
sixth  by  B.,  one  sixth  by  £.,  &c.  several  actions  must  be  brought  against  each,  and  not  a 
joint  action  against  all.  M'Bean  o.  Todd,  2  Bibb,  320.  And  if  a  joint  and  several 
promissory  note  is  made  by  one  of  the  members  of  a  firm  in  the  partnership  name,  and 
Dy  another  in  his  individual  character,  a  suit  may  be  maintained  agieiinst  the  firm,  without 
joining  the  other  maker  of  the  note ;  it  being  the  note  of  the  firm,  and  not  of  the  individ- 
uals composing  it,  so  far  as  the  remedy  to  enforce  pajnnent  was  concerned.  Partners  can- 
not be  individually  sued  for  a  partnerslup  debt.  Each  partner  is  bound  for  the  whole  until 
the  debt  is  paid ;  but  payment  can  be  enforced  only  bv  a  joint  action  against  all.  Their 
responsibilities  are  joint  only,  and  not  joint  and  several,  so  as  to  subject  each  to  a  separate 
action.    Robertson  o.  Smith,  18  Johns.  459 ;  Henry  Van  Tine  v.  Crane,  1  Wend.  524. 

A  contract  under  seal,  purporting  by  its  terms  to  be  between  two  firms  in  their  part- 
nership names,  and  the  partnership  name  of  one  firm  is  subscribed  to  the  contract,  and 
that  of  the  other  firm  is  subscribea  to  a  counterpart  thereof,  held,  that  an  action  could  be 
maintained  against  the  member  of  the  firm  individualJyt  who  subscribed  the  name  of  his 
firm,  unless  he  shows  his  authority  to  bind  his  co-partners  in  that  manner.  And  such 
action  may  be  sued  in  the  joint  names  of  the  partners  with  whom  the  contract  is  made, 
although  but  one  of  the  firm  signed  the  counterpart,  in  the  name  of  the  firm ;  and  although 
no  authority  be  shown  authorizing  him  to  sign  the  name  of  his  firm  to  a  sealed  contract. 
Gates  V.  Graham,  12  Wend.  53. 

In  Mississippi  the  law  allows  an  action  of  debt  to  be  maintained  against  one  of  the 
parties  to  an  obligation  under  the  hands  and  seals  of  two  persons.  Rogers  o.  Batchellor, 
12  Peters,  S.  C.  221. 

(3)  Bangor  Bank  v.  Treat,  6  Greeul.  207. 

(i)  Minor  o.  Mech.  Bank,  1  Peters,  Sup.  Ct.  46 ;  Vide  Meredith  9.  Duval,  1  Mun.  79 ; 
Leftwich  o.  Berkeley,  1  Hen.  Ac  Mun.  61.  But  by  the  New  York  statute  for  the  amend- 
ment of  the  law,  sess.  36,  c.  56.  s.  14.  1  R.  L.  521,  it  is  enacted  that  all  or  any  part  of 
the  obligors  in  a  joint  and  several  or  several  bond  or  recognizance  may  be  joined  in  one 
action,  and  if  the  whole  amount  due  shall  not  be  levied  in  such  suit,  a  further  action  may 
be  brought  against  the  residue  of  the  obligors  jointly  or  severally ;  but  no  more  than  the 
debt  and  damages  due,  with  costs  of  suit,  can  be  levied :  the  plaintiff  may  at  any  stage 
consolidate  the  suits ;  and  where  more  than  one  suit  is  depending  at  the  same  time,  on  one 
bond,  recognizance,  promissory  note  or  bill  of  exchange,  ne  can  recover  costs  of  writs  is- 
sued into  several  counties,  against  defendants  residing  in  difierent  counties.  See  as  to 
actions  against  joint  debtors,  2  Rev.  Laws,  277.  In  Pennsylvania,  by  the  provisions  of  the 
Act  of  April  6th,  1830,  entitled  "  An  Act  for  the  furtherance  of  justice  between  obligors  and 
obligees,  and  other  creditors  and  debtors,''  it  is  provided,  ''that  in  all  suits  now  pending, 
or  l]«realter  brought  in  any  court  of  record  in  this  commonwealth,  against  joint  and  sev- 
eral obligors,  co-partners,  promisors  or  the  endorsers  of  promissory  notes,  in  which  the 
writ  or  process  has  not  been,  or  may  not  be  served  on  all  the  defendants,  and  judgment 
may  be  obtained  against  those  served  with  process,  such  writ,  process,  or  judgment  shall 
not  be  a  bar  to  recovery  in  another  suit  against  the  defendant  or  defendants  not  served  with 
process,  and  that  firom  and  after  the  passing  of  this  act,  in  all  cases  of  amicable  confession 
of  judgmeat  hy  one  or  more  of  several  obligors,  co-parmers,  or  promisors,  or  the  indoners 
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of  one,  ^producing  no  actual  satisfaction^  will  be  no  bar  to  an  action  against       u. 
the  other  (Jc)  (1).    And  when  the  contract  is  joint  and  several,  and  the  debt    ^^^ 
or  demand  considerable,  it  is  most  advisable  to  proceed  separately,  for  if  all  2.  -w^io 
the  parties  be  joined,  and  one  of  them  die  after  judgment,  and  before  eze-  should  be 
cation,  the  remedy  at  law  agfunst  the  personal  estate  or  assets  of  the  de-  J^^^^^ 
eeased  is  determined  (I)  (2)  ;  and  in  the  case  of  the  death  of  a  surety  even  ^^^ 
a  court  of  equity  will  not  in  all  cases  relieve  (m)  ;  irhereas  if  the  plaintiff 
proceed  separately,  the  executor  of  the  deceased,  as  well  as  the  survivor, 
confinne  severally  liable  at  law  (n).    In  general,  when  a  contract  is  joint 
and  several,  if  the  debt  be  considerable,  it  is  most  advisable  to  proceed 
separately,  so  that  the  creditor  may  thereby  retain  his  legal  remedies 
against  each  in  case  of  death  of  one  or  more  of  the  parties. 

Mi9^cinder. — ^It  has  been  already  observed,  that  at  law,  as  well  as 
in  equity,  the  courts  will  not  take  cognizance  of  distinct  and  separate 
diums  or  liabilities  of  different  persons  in  one  suit,  though  standing  in  the 
same  relative  situations  (o).  And,  therefore,  in  an  action  ex  contractu 
against  several,  it  must  appear  on  the  face  of  the  pleadings  that  their  con- 

{k)  Cra.  Jac  74;  5  Co.  86j  3  Mod.  87;  (m)  Id.  ibid.;  3  Yes.  399;  2  Yes.  sen. 

2  Show.  494.  106, 171. 

m  Com.  Dig.  Pleader,  3  L.  3,  Action,  K.  Cn)  2  Burr.  1190. 

4;  Bac.   Abr.  Obligation,  D.  4,  vol.  v.  and  (0)  AnU,  8  to  16;  1  East,  226,  227;  1 

▼ol.  vii.  Obligation,  B. ;  2  Sannd.  50  a,  51,  Mad.  88,  89. 
(4) ;  Tidd,  9th  edit.  1121 ;  1  Bing.  138. 

of  promissory  notes,  sach  judgment  shall  not  be  a  bar  to  recovery  in  such  suit  or  suits  as 
may  have  to  be  brought  against  those  who  refuse  to  confess  jud|ment."    Pard.  Dig.  481. 

(1)  See  U.  States  v.  Coshman,  2  Sumner,  310 ;  Tralton  v.  U.  States,  3  Story  C.  C.  646 ; 

Simonds  9.  Center,  6  Mass.  18 ;  Gratz  v.  Stomp,  Cooke,  494 ;  M'Mahony  v.  Murphy,  1 

Bailey,  535 ;  King  v.  Hoare,  13  Mees.  6c  Welsh.  494 ;  Lechmere  v.  Fletcher,  1  Cromp.  6c 

Mees.  623 ;  Higgens's  case,  6  Co.  Rep.  44 — 46.    <<In  such  case,"  Mr.  Justice  Wilde  ob- 

aerved,  in  Ward  v.  Johnson,  13  Mass.  151,  «the  separate  judgments  amount  in  substance 

to  the  same  as  a  joint  judgment  against  all  the  promisors.    In  both  cases,  each  defendant 

is  liable  for  the  whole  debt,  and  payment  by  one  will  discharge  the  others."    In  Trafton  o. 

United  States,  3  Story  C.  C.  646,  Mr.  Justice  Story  proceeded  farther,  and  held  that,  where 

a  contract  is  both  joint  and  several,  a  judgment  against  both  contractors  is  not  a  bar  to  a 

several  action  against  either  one  of  them ;  and  a  several  judgment  against  either  is  not  a 

bar  to  a  joint  judgment  against  both.    S^  also  to  the  same  effect,  U.  States  v.  Cushman, 

2  Sumner,  426.    But  see  £x  parte  Rowlandson,  3  P.  Wms.  405 ;  Cabell  v.  Yaughan,  1 

Saunders,  291  f ;  King  v.  Hobbs,  Yelverton,  26,  27,  and  Mr.  Metcalf 's  note  (1).    In  some 

of  the  Stales,  all  partnership  contracts  are  joint  and  several  by  statute.    See  How  and  Hutch, 

Miss.  Laws,  ch.  45,  $29,  p.  595.    In  Alabama  an  action  may  beprosecuted  against  any  one 

or  more  of  several  partners  jointly  liable.    Laws  of  Ala.  (1823),  p.  449.    See  McLain 

9.  Carson,  4  Arkansas,  164 ;   Lyons  v.  Hamilton,  1  Howard,  (Miss.)  474 ;   Fairchild  v. 

Grand  Golf  Bank,  5  ib.  597 ;  Lowry  v.  Hardwick,  4  Humph.  (Tenn.)  188.    But  where  the 

debt  is  joint  only,  a  judgment  against  one  joint  contractor  would  be  a  bar  to  an  action 

against  another ;  because  the  latter  might  plead  that  he  made  no  promise,  except  with  the 

former.    King  v.  Hoare,  1 3  Mees.  6c  Welsh.  494 ;  Maule,  J.  in  Bell  v.  Bankes,  3  Man.  6c 

Grang.  267 ;  Bayley,  J.  in  Lechmere  v.  Fletcher,  1  Cromp.  6c  Mees.  634 ;  Story,  J.  in  United 

SUtes  9.  Cushman,  2  Sumner,  437 — 441 ;  TraXton  v.  U.  States,  3  Story  C.  C.  646 ;  Peirce 

V.  Kearney,  5  Hill,  (N.  Y.^  86 ;  Ward  v.  Johnson,  13  Mass.  148. 

As  to  the  efiect  oi  a  juagment  recovered  against  an  ostensible  partner  of  a  firm  where 
the  other  partners  are  dormant,  see  ante,  42,  43  in  note. 

(2)  Comm.  «.  Miller,  8  Serg.  6c  Rawle,  452.  Yide  Foster  v.  Hooper,  2  Mass. 
572.  But  by  a  statute  passed  26th  February,  1800,  his  assets  are  rendered  liable  in  the 
hands  of  his  executors  or  administrators.  3  Laws  Mass.  69.  And  see  the  statute  of  the 
State  of  New  York,  cited  above.,  note  (1),  which  authorizes  the  plaintifi*  to  prosecute  the 
action  against  all  or  any  of  the  obligors  to  judgment  and  execution  against  the  defendants, 
and  against  their  joint  and  separate  property,  and  in  an  action  against  the  residue  of  the 
obligors  to  prosecute  the  same  to  judgment  and  execution  against  the  said  residue,  and 
af^ttinst  their  joint  and  separate  property.  Judgment  was  recovered  against  A.,  one  of  two 
joint  makers  of  a  promissory  note :  the  plaintiff  brought  an  action  afterwards  against  A. 
and  B,  the  other  maker,  on  the  same  note,  B.  pleaded  separately  the  recovery  against 
A. ;  the  plea  was  held  bad.  Sheehy  v.  MandevUle  and  Jameson,  6  Cranch,  253.  See, 
however,  the  remaxks  of  Ch.  Justice  Sfencek  upon  the  case  of  Sheehy  a  MandeviUe^ 
18  Johns.  482. 
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n.       traet  was  joint  (1),  and  tbat  fact  moat  also  be  proved  on  the  trial.    If  too 
^^ms^'   ^'^^y  persons  be  made  defendants,  and  the  objection  appear  on  the  plead- 
2  <^^Q '     ings,  either  of  the  defendants  may  demur,  move  in  arrest  of  judgment,  or 
should  be   Support  a  writ  of  error  (j>)  ;  and  even  if  the  objection  do  not  appear  upon 
joined  or    the  pleadings,  the  plaintiff  may  be  nonsuited  upon  the  trial,  if  he  fail  in 
omitted,      proving  a  joint  contract  (j)  (2),    Although  in  actions  for  torts  one  defend-' 
ant  may  be  found  guilty,  and  the  other  acquitted,  yet  in  actions  for  the 
breach  of  a  oontract^  whether  it  be  framed  in  assumpsit,  covenant,  debt, 
or  case,  a  verdict  or  judgment  cannot  in  general  be  given  in  a  joint  action 
against  one  defendant  without  the  other  (r).    In  an  action  of  assumpsit 
against  three  persons,  two  only  of  whom  were  liable  to  be  sued,  the  party 
not  liable,  together  with  one  of  those  who  were  liable,  suffered  judgment  by 
default,  and  the  other  party  pleaded  the  general  issue,  and  a  verdict  was 
found  for  the  defendant  who  pleaded,  on  the  ground  that  the  plaintiff  hav- 
ing declared  as  upon  a  promise  by  three  defendants,  to  entitie  hiinself  to- 
r  M5  1  ^^^^"^^h  ^^  should  have  proved  a  promise,  either  *express  or  implied, 
binding  upon  all  the  three  («) ;  and  where  the  pltdntiff  declared  on  a  joint 
and  several  promissory  note,  against  all  the  makers  jointly,  and  one  of 
them,  by  his  plea,  admitted  his  hand-writing  to  the  note,  but  the  other  de- 
fendants pleaded  non-assumpsit,  the  plaintiff  was  nonsuited,  for  not  proving 
the  hand-writing  of  the  defendant,  who  by  his  plea  had  so  admitted  it  (t). 
And  though  a  contract  be  proved  to  have  been  in/a<^  made  by  all  the  de- 
fendants, yet  if  in  point  of  law  it  was  not  obligatory  on  one  of  the  defend- 
ants, either  on  the  ground  of  infancy  or  coverture,  at  the  time  it  was  en- 
tered into,  the  plaintiff  will  be  nonsuited,  and  in  this  instance  he  cannot 
avoid  the  objection  by  entering  a  noUe  prosequi  as  to  the  infant  or  feme 
covert  (u)  (3)  ;  but  must  discontinue  and  commence  a  fresh  action,  omit- 
ting such  parties ;  in  which  case  should  the  defendants  plead  the  nonjoin- 
der of  the  infant  or  feme  covert  in  abatement,  the  plaintiff  may  reply  the 
infancy  or  coverture  (x).    But  when  one  of  the  defendants  is  discharged 

(p)  7  T.  R.  352.  (r)  1  Lev.  63 ;  2  New.  Rep.  365, 454 ;  12 

(q)  1  East,  52 ;  1  Lev.  63 ;  1  Esp.  Rep.    East,  93,  454 ;  aliterin  case  against  a  carrier } 

363 ;  Bui.  N.  P.  129;  1  H.  Bla.  37;  2  N.  R.    and  as  to  poities  to  actions  ez  delicto,  see 

365,  454 ;  12  East,  94,  454  ;  2  Taunt.  49 ;  2    post. 

Campb.  308  j  6  Car.  &  P.  545,  and  the  Court        (s)  1  East,  52 ;  3  T.  R.  662  j  1  Lev.  63. 

will  not  permit  the  striking  out  the  names  of       (t)  i  Esp.  135. 

commission  of  bankruptcy.    Cooke's  Bank.    214;  3  Esp.  Rep.  76;  Yin.  Ab.  Actions, 


one  or  more  defendants  to  cure  the  defect,  ib.       (u^  Ante,  44. 

ibid.    The  same  rule  prevails  under  a  joint       (x)  4  Taunt.  468, 470 ;  3  Id.  307 ;  14  East, 

commission  of  bankruptcy.    Cooke's  Bank.  214;  3  Esp.  Rep.  76;  Yin.  Ab.  Ai 

Law,  6,  7.  Joinder,  D.  d.  pi.  8 ;  5  Esp.  Rep.  47. 


m  Walcott  V.  Canfield,  3  Conn.  198. 


Manahan  v.  Gibbons,  19  Johns.  109.  Yide  Jackson  v.  Woods,  5  Johns.  280,  281. 
Toin  V,  Goodrich,  2  Johns.  213.  Livingstone.  Tremper,  11  Johns.  101.  Elmendorph  v. 
Tappan,  5  Johns.  176.  Bumham  v.  Webster,  5  Mass.  270.  Where  a  suit  is  brought 
against  several  joint  debtors,  a  recovery  must  be  had  against  all  or  none,  unless  one  or  more 
of  the  defendants  interpose  a  personal  defense,  such  as  infancy  or  bankruptcy,  Eimmel  o. 
Shultz,  Breese,  128.  See  Blight  t7.  Ashley,  Peter,  C.  C.  16 ;  Erwin  v.  Divine,  2  Monroe, 
124  ;  Jenkins  v.  Hunt,  2  Rand,  446 ;  Tuttle  v.  Cooper,  10  Pick.  281 ;  Browne  v.  Warner, 
2  J.  J.  Marsh,  38. 

C3)  Vide  contra  Hartness  v.  Thomjpson,  5  Johns.  160 ;  Woodwanl  v.  Newhall,  1  Pick. 
500 ;  Niles  v.  Drake,  17  Pick.  516 ;  Cutts  v.  Gordon,  13  Maine,  474 ;  Judson  v.  Gibbons, 
5  Wendell,  228,  229 ;  Collyer,  Partn.  (Perkins's  ed.)  J720  and  notes ;  Allen  v.  Butler,  9 
Vermont,  122.  See  20  Johns.  160,  161 ;  Robertson  v.  Smith,  18  Johns.  459 ;  Kimmel  ©. 
Shultz,  1  Breese,  128  ;  Shields  ».  Perkins,  2  Bibb,  227 ;  Brown  v.  Warner,  2  J.  J.  Marsh, 
38  ;  Tuttle  v.  Cooper,  10  Pick.  291 ;  Connolly  v.  Hull,  3  M'Cord,  6.  A  plea  in  abatement 
that  the  defendant  made  the  promise  jointly  with  another,  is  supported  by  evidence  that  the 

S'omise  was  made  by  the  defendant  jointly  with  an  infant.    Gibbs  v.  Merrill,  3  Taunt.  307. 
urgess  V.  Merrill,  4  Taunt.  468,  469.    In  an  action  in  a  joint  and  several  bond,  some  of 
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from  liability  by  matter  9ub%eqaent  to  the  making  of  the  contract,  and       n. 
which  operates  only  to  protect  him  indiyidually,  leaving  the  contract  in    ^^^"^* 
other  respects  in  foil  force,  as  by  bankruptcy  and  certificate,  or  by  the  ^  wbo 
order  of  the    Insolvent  Court,  the  failure  on  the  trial  as  to  him  on  should  be 
that  ground    does    not    preclude  the  plaintiff  from  recovering   against  joined  or 
the  other  parties,  or  a  nolU  pro$eqiU  as  to  him  may    be    entered,  ^°^^^* 
upon  Us  ^ea  of   his  personal  discharge  (y.)    And  by  virtue  of  the 
late  statute  (2),  the  success  of    one  defendant    upon  the  Statute  of 
Limitations  shall  not  defeat  the  action  against  another  defendant  who  has 
admitted  the  claim  ivitbin  six  years.    In  debt  on  a  penal  statute  at 
tiie  suit  of  a  common  informer,  or  of  the  party  aggrieved,  for  an  offense 
which  may  be  committed  by  several  jointly,  the  plaintiff  will  succeed  if  he 
prove  eidier  of  the  defendants  to  be  liable ;  for  in  this  case  the  action, 
though  in  form  ex  contractu^  is  founded  upon  a  tart  (a)  (!)•     So  against 
executors,  though  the  plidntiff  may  fail  as  to  one,  on  the  plea  of  plene  ad- 
madstramtj  he  may  recover  against  the  other,  and  the  defendant  who.  is  ac- 
quitted is  not  even  entiUed  to  costs  (i). 

As  the  consequences  of  the  joinder  of  too  many  defendants,  in  an  ac- 
tion founded  on  a  contraet  (e),  are  in  general  so  important,  it  is  ^advisable  [  *46  ] 
in  cases  where  it  is  doubtful  how  many  parties  are  liable,  to  proceed  only 
against  those  defendants  who  are  certaidy  liable,  in  which  case  we  shall 
see  the  non-joinder  can  only  be  taken  advantage  of  by  a  plea  in  abatement 
Cd)  (2.) 

Nonjoinder, — ^With  respect  to  the  mode  of  taking  advantage  of  the 
omission  of  a  party  who  ought  to  be  made  a  co-defendant,  there  is  a  ma- 
terial distinction  between  this  case,  and  that  of  co-plaintiffs.  We  have 
seen  that  if  a  person  who  ought  to  join  as  plaintiff  be  omitted,  and  the 
objection  appear  upon  the  pleadings,  the  defendant  may  demur,  move  in 
arrest  of  judgment,  or  bring  a  writ  of  error ;  or  if  the  objection  do  not  ap- 
pear on  the  pleadings,  the  plaintiff,  except  in  the  case  of  co-executors  or 

(y)  1  Wils.  89 ;  1  Saund.  207  a,  n.  2 ;  3  the  defendant  cannot  plead    in  abatement 

Esp.  Rep.  77  ;  2  M.  &  Sel.  23,  444.    If  the  that  another  person  was  liable,  nor  is  it  a 

general  issne  also  be  pleaded  by  the  defend-  ground  of  nonsuit  that  too  many  defendants 

ant,  who  sets  up  his  bankruptcy  or  insol-  were  joined  in  the  action ;    but  since  the 

▼ency,  a  nolle  prostqm  cannot  be  entered,  cases  in  2  New  Rep.  365,  454,  and  12  East, 

For  &e  entry  of  a  noUe  ;?r0se^' against  one  95,  454 ;  3  B.  &  B.  54,  171 ;  6  Moor,  141, 

defendant,  who  pleads  the  general  issue  in  154,  158 ;  2  Chit.  Rep.  1,  it  should  seem  that 

an  action  ez  contractu  against  several,  dis-  the  form  of  action  cannot  vary  the  right  of 

charges  all,  see  Tidd,  9th  edit.  682,  896.  defense ;  and  that  therefore  in  an  action  on 

(z)  9  Geo.  4,  c.  14,  s.  1.  the  case  founded  merely  on  contract,  the 

(a)  Garth.  361 ;  2  East,  569;  1  New  Rep.  joinder  of  too  many  would  be  as  fatal  as  in 

245 ;  3  East,  62.  assumpsit.  In  an  action  upon  the  case  against 

(6)  Tidd's  Prac.  9th  edit.  986 ;  1  Saund.  public  carriers  for  negligence,  the  non-join- 

207  a,  b,  note.  der  of  a  party  cannot  be  pleaded  in  abate- 

(e)  According  to  the  case  of  Grovett  v.  ment,ib.;  2  Chit.  Rep.  1;  see  post, 
R&dnidge,  3  East,  62,  when  the  plaintiff  de-        (d)  Infra,  46. 
Clares  in  case  for  the  breach  of  a  contract, 

the  party's  sureties  severed  in  their  pleadings  from  their  principal,  and  a  trial  and  verdict 
were  had  against  themj  afterwards  the  principal  was  called  upon  to  plead,  and  did 
so — ^judgment  was  then  entered  up  against  tne  sureties,  and  a  nolle  prosequi  as  to  the  princi- 
pal— to  this  judgment,  or  the  proceedings,  no  exception  was  taken  in  the  court  below,  nor 
was  a  new  tnal  asked  W  the  sureties,  but  a  writ  of  error  was  taken.  The  Supreme  Court 
of  the  United  States  affirmed  the  judgment ;  holding  that  there  was  no  decision  exactly  in 
point  to  such  a  case ;  that  there  was  no  distinction  between  the  entry  of  a  nolle  prosequi  be* 
fore  and  after  judgment  as  applicable  to  such  a  case ;  and  that  the  decision  or  the  Courts 
of  the  United  States  upon  this  proceeding,  have  been  on  the  ground  that  the  question  is 
matter  of  practice  and  convenience.    Minor  v.  Mech.  Bank,  1  Peters  (S.  C.)  46. 

(1)  Whitbeck  v.  Cook,  15  Johns.  483 ;  Beidman  v.  Vanderslice,  2  Rawle,  394. 

(2)  Vide  Bomham  v.  Websterj  5  Mass.  270. 
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n.       coadminiBtrators,  will  be  nonsuited  (e).    Bat  in  the  case  of  defendawti^ 
^^ms'   ^  *  P*^*^y  ^  omitted,  whether  liable  to  be  jointly  sued  upon  personal  con- 
2  ^y^Q*     tract  (1),  or  as  pernor  of  the  profits  of  a  real  estate,  as  in  debt  for  a  rent 
should  be   charge  (/),  or  as  one  of  the  assignees  of  a  term  (^),  the  objection  can  only 
joined  or    be  taken  by  plea  in  abatement  (2),  verified  by  affidavit  (A) ;  and  the  statute 
omitted,      g  ji;  4  ^,  4^  eh.  42,  sect.  8,  requires  the  affidavit  to  state  the  residence 
in  England  of  the  omitted  defendant,  and  if  this  be  omitted,  the  defendant 
will  be  chargeable  with  the  whole  debt,  and  it  cannot  be  objected  at  the 
trial  upon  the  general  issue  as  a  variance,  that  a  bill  or  note  stated  in  the 
declaration  to  have  been  made  by  the  defendant,  was  in  fact  made  by  him 
and  others  (t).    If,  however,  it  expressly  appear  on  the  face  of  the  declara- 
tion, or  some  other  pleading  of  the  plaintiff,  that  the  party  omitted  is  $tiU 
living y  as  well  as  that  he  jointly  contracted  ;  in  that  case  the  defendant  may 
demur  (3),  or  move  in  arrest  of  judgment,  or  sustain  a  writ  of  error  (A;). 
There  may,  however,  be  this  objection  in  the  case  of  a  joint  coi&tract,  to 
the  non-joinder  of  one  or  more  of  the  several  parties  liable,  that  if  judg- 
ment  be  obtained  against  one,  and  in  a  separate  action  against  him  on  such 
L    ^ '  J  contract,  the  plaintiff  may  have  ^difficulty  in  afterwards  proceeding  against 
the  parties  omitted  (T).    If  the  defendant  plead  in  abatement  the  non-join- 

(e)  Ante,  8,  9,  13.  ved  that  he  is  dead,  unless  seven  yean  have 

(/)  i  Saund.  284.  n.  4.  elapsed  since  be  was  heard  of,  2  East,  313 ; 

(gS  5  B.  &  C.  479.  6  East,  85  j  1  Saund.  235  a,  n.  8  j  but  this 

(h)  Whelpdale's  case,  5  Co.  119  a;    2  seems  an  exception,  seri  ^iMere.    See  2  Taunt. 

Taont.  254  ;  1  Saund.  154,  n.  1,  291  b.  n.  4,  256 ;  2  Anstr.  448 ;  3  Anstr.  811,  from  which 

&c. ;  5  T.  R.  651 ;  1  East,  20 ;  4  T.  R.  725 ;  it  should  seem  that  if  it  appear  in  a  declara- 

2  Bla.  947  ;  3  Campb.  50.  tion  or  in  a  scire  facias  at  the  suit  of  the 

Ci)  1  B.  Ac  Aid.  224 ;  Gow,  R.  161.  king,  on  a  bond,  tnat  there  were  other  joint 

(k)  1  Saond.  291  b.  6cc.  n.  4,  154,  n.  1 ;  1  contractors,  though  it  be  not  averred  that 

B.  &  P.  73  J  7  T.  R.  596, 597  j  2  Taunt.  254.  they  be  living,  the    declaration  and   sdre 

Suing  only  two  of  the  inhabitants  of  the  hun-  facias  will  be  deemed  insufficient, 
dred  under  the  black  act  is  fatal  in  arrest  of       (/)  Com.  Dig.  Action,  K.  4,  L.  4 ;  1  Co. 

judgment,  2  D.  Ac  R.  439.    In  general  a  per-  45  a.  46  a.  j  Qro.  Jac.  73,  74 ;  Yelv.  67. 
son  is  presumed  to  be  living,  until  it  be  pro- 

(1)  Murphy  v.  Cress,  2  Whart.  33. 

^2)  Storey  v.  M'Neill,  Harper,  173 ;  Horton  c.  Cook,  2  Watts,  40 ;  Winslow  9.  Merrill, 
2  Fairf.  127  j  Powers  v.  Spear,  3  N.  Hamp.  35  j  Robinson  v.  Robinson,  1  Fairf.  240  ;  Wil- 
liams V.  AUen,  7  Cowen,  316 ;  Barry  v.  Toyles,  1  Pet.  317  j  Mackall  v,  Roberts,  3  Monro, 
130  J  M* Arthur  r.  Ladd,  5  Ham.  517 ;  Conley  v.  Good,  1  Breese,  96 ;  Allen  v.  Lucket,  3  J.  J. 
Marsh.  165 ;  Palmer  v,  Crosby,  1  Blackf.  139 ;  Claremont  Bank  v.  Wood,  12  Vermont,  252 ; 
Nash  9.  Skinner,  12  Vermont,  219 ;  Lurton  v.  Gilliam,  1  Scammon,  577 ;  Ives  v.  Hulett, 
12  Vermont,  314  ;  Hicks  v.  Cram,  17  Vermont,  449 ;  Burgess  v.  Abbott,  6  Hill,  135. 

(3^  Whitaker  v.  Young,  2  Cowen,  572.  In  the  second  edition,  the  passage  in  the  text 
stands  thus  :  ''  There  is,  however,  this  objection  in  the  ca.se  of  a  joint  contract  to  the  non- 
joinder of  one  or  more  of  the  several  parties  liable,  that  if  judgment  be  obtained  against 
one,  in  a  separate  action  against  him  on  such  contract,  the  plaintiff  cannot  afterwards  pro- 
ceed against  the  parties  omitted^  and  consequently  loses  their  security ," — upon  which  it 
has  been  well  remarked,  by  Chief  Justice  Spencer,  (18  Johns.  478.)  "  that  by  reference 
to  the  cases  cited  by  Chitty,  it  will  be  found  that  they  were  actions  in  tort ;  and  even  in 
those  actions  which  are,  in  their  nature,  joint  and  several,  it  has  been  held,  that  where  the 
plaintiff  proceeded  to  judgment  against  one,  the  others  might  plead  this  in  bar.  (Cro.  Jac. 
73.  Yelv.  67.  Com.  Dig.  Action,  k.  4.  6  Co.  75.)  These  cases  came  under  the  review  of 
this  court  in  Xivingslon  v.  Bishop,  (1  Johns.  291,)  and  it  was  decided,  that  a  judgment 
alone  would  be  no  bar,  without  satisfaction.  In  Wilkes  v,  Jackson,  (2  Hen.  &  Munf.  358, 
361,)  it  was  decided  that  a  judgment  for  damages,  in  a  separate  action  against  one  of  sev- 
eral joint  trespassers,  is  a  bar  to  an  action  against  the  rest.  There  is,  however,  a  wide 
difference  between  a  judgment  against  one  of  several  tortfeasorSf  and  one  of  several  ^otnf 
debtors.  In  the  latter  case,  whatever  extinguishes  the  debt  as  to  one,  merges  it  as  to  all." 
See  Robertson  v.  Smith,  18  Johns.  459  j  Willings  v.  Consequa,  5  Peters,  301 ;  Penny  v, 
Martin,  4  Johns.  Ch.  566 :  Smith  v.  Black,  9  Serg.  6c  Rawle,  143  ;  Farmers'  Bank,  13 
Serg.  &  Ravle,  288  -,  Ward  v.  Johnson,  13  Mass.  548.  See  also  Williams  v.  MTall,  2 
Serg.  &  Rawle,  280  j  Reed  v.  Garvin,  7  Serg.  Ac  Rawle,  354.  The  Supreme  Court  of  Mas- 
Bachusetts,  however,  have  recently  decided,  (two  judges  of  the  five  composing  the  court, 
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der  of  a  party,  and  it  tarns  oat  tbere  are  other  joint-contraetors  not  named       "• 
in  the  plea,  the  defendant  will  not  sacceed  thereon  (m).  ^mmtsT 

In  general,  in  the  case  of  a  mere  personal  contract,  the  action  for  the  3^^,  xn 
breach  of  it  cannot  be  brought  against  a  person  to  whom  the  contracting  the  case  of 
party  has  assigned  his  interest,  and  the  original  party  alone  can  be  sued:  &^ig^. 
thos  if  one  demise  cattle  or  goods,  and  the  lessee  coTenant  for  himself  and  {^^\  o^' 
Ids  asfflgQS,  at  the  end  of  the  term  to  deliver  sach  cattle  or  goods,  and  the  change  of 
lessee  assign  the  cattle,  &c.,  this  covenant  will  not  bind  the  assignee,  for  ^"^^  ^^ 
it  is  merely  a  thing  in  action  in  the  personalty,  and  wants  soch  privity  as  ^ante^nm. 
exists  between  the  lessor  and  lessee  of  real  property  in  respect  of  the  re-  ning  with 
Tersion  (n)  ;  and  if  two  parties  dissolve  the  partnership,  and  one  of  them  ^^  ^^' 
covenant  with  the  other  that  he  will  pay  all  the  debts,  a  creditor  most  nev- 
ertheless sue  both  (0). 

There  may,  however,  in  some  cases,  be  a  change  of  credit^  by  agree- 
ment between  the  parties,  so  as  to  transfer  the  liability  from  the  original 
contracting  party  to  anotlier,  or  to  one  only  of  the  original  parties  (p)  :  thus 
where  the  plaintiflfs  were  creditors  of  T.  and  the  defendants  were  debtors 
to  T.,  and  by  the  express  consent  of  all  parties  an  arrangement  was  made, 
that  the  defendant  should  pay  to  plaintifi  the  debt  dae  from  tiiem  to  T. ;  it 
was  held,  that  the  plabtiflb  were  entitled  to  recover  (9).  But  unless  it 
was  agreed  that  T.  should  be  discharged  from  all  liability,  it  seems  that 
no  such  action  could  be  supported  (r).  The  general  rule  of  the  law  is, 
that  a  debt  cannot  be  assigned.  The  exception  to  that  rule  is,  that  where 
there  is  a  defined  and  ascertained  debt  due  from  A.  to  B.  and  a  debt  to 
the  same  or  a  larger  amount  due  from  C.  to  A.,  and  the  three  agree  that 
G.  shall  be  B.'s  debtor  instead  of  A.,  and  C.  promises  to  pay  B., 
the  latter  may  msdntain  an  action  against  C.  But  in  such  action  it 
is  incumbent  on  the  plaintiff  to  show,  that  at  the  time  when  G.  promised 
to  pay  B.  there  was  an  ascertained  debt  due  from  A.  to  B.  (s)  (1).  So  in  the 

(m)  6  Taunt.  587 ;  2  Marsh.  352 ;  2  Bia.  new  firm  adopting  a  debt  of  an  old  firm,  and 

951.  thereby  becoming  liable  j    1  Mont.   Bank. 

(«)  3  Wils.  27 ;  4  T.  R.  730,  726 ;  chose  Law,  619,  620  j  4  Taunt.  673  j  2  B.  &  Aid. 

M  actum  not  assignable  at  law,  see  ante,  15,  39 ;  2  6.  &  C.  72. 

16.  (q)  5  B.  &  Aid.  228;  1  Hen.  Bla.  339; 

(o)  See  Ante,  11,   12.  ante,  16. 

(p)  1  New,   124,  131 ;  4  Esp.  91,  92 ;  5  (r)  3  B.  &  C.  855  ;  4  B.  &  C.  166  ;  5  B. 

Esp.  122 ;  8  T.  R.  451 ;  3  East,   147 ;  2  &  Aid.  228 ;  8  B.  &  C.  395,  396. 

Campb.  99 ;  12  East,  421 ;  2  Taunt.  49 ;  13  (i)  8  B.  dc  C.  395. 
East,  7  ;  4  Taunt.  58.    See  instances  of  a 


dissaUmgt)  that  after  a  judgment  in  trespass  de  boms  asportatis  against  a  deputy  sheriflf,  and 
an  execution  levied  on  his  body,  but  not  satisfied,  no  action  lies  against  the  sheriff.  Camp- 
bell 9.  Phelpp,  1  Pick.  62. 

(1)  Where  A.  held  a  claim  against  an  estate,  and  the  executor  caused  a  farm  belonging 
to  the  estate  to  be  sold,  and  left  a  portion  of  the  purchase  money  in  the  hands  of  B.  the 
purchaser,  to  pay  A.  and  other  creditors  certain  debts,  which  B.  agreed  to  pay,  it  was 
held  that  A.  could  not  sue  B.,  A.  never  having  assented  to  this  arrangement  prior  to  the 
suit,  or  agreed  in  any  manner  to  accept  B.  as  his  debtor,  and  extinguish  his  claim  against 
the  executor.  Butterfield  v.  Hartshorn,  7  N.  Hamp.  345.  If  a  suit  can  be  brought  by  A. 
against  B.  at  all  in  such  case,  it  could  only  be  after  demand ;  and  the  demand  in  such 
case,  if  competent  to  sustain  the  suit,  can  be  so  only  on  the  ground  of  its  being  an  assent 
of  A.  to  the  arrangement  of  the  oUier  parties,  by  which  assent  his  prior  debt  is  extin- 
guished and  a  new  debt  accrues  against  6.  lb ;  Heaton  9.  Angier,  7  N.  Hamp.  397. 
See  Gill  9.  Brown,  12  Johns.  385 ;  Beecker  0.  Beecker,  7  Johns.  103 ;  HoUev  v.  Rathbone, 
8  Johns.  149 ;  Hall  v.  Marston,  17  Mass.  575 ;  De  Wolf  0.  ChapiiL  4  Pick.  59. 

A.  being  indebted  to  B.,  C.  without  authority  from  B.  obtains  from  A.  his  note  payable 
to  C.  for  the  debt  due  to  B.  but  does  not  call  on  A.  for  payment  for  several '  years,  and  in 
the  mean  time  pays  B.  a  part  of  the  debt,  and  promises  to  pay  him  the  remainder ;  B. 
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II. 

DBFEND- 

3.  When 
interest, 
&:c.  as- 
signed. 


In  case  of 
covenants 
mnning 
with  reo/ 
property. 


case  of  a  tenancy  from  year  to  year,  if  the  landlord  accept  another  person 
as  tenant,  m  the  room  of  the  former  tonant,  without  any  sarrender  in  *¥nrit- 
ing,  sach  acceptance  will  he  a  dispensation  of  any  notice  to  quit,  and  the 
original  tenant  will  be  discharged  (ti).  So  if  one  take  the  security  of  the 
agent  of  the  principal,  with  whom  he  dealt,  unknown  to  the  principal,  and 
give  the  agent  a  receipt  as  for  the  money  due  from  the  principal,  in  con- 
sequence of  which  the  principal  deals  differently  with  his  agent  on  the 
faith  of  such  receipt,  the  principal  is  discharged,  although  the  security 
fail ;  but  if  the  principal  were  not  prejudiced  he  would  not  be  discharged  (u)» 
Where  one  of  three  joint  covenantors  gave  a  bill  of  exchange  as  a  col- 
lateral security,  not  expressly  accepted  in  satisfaction  of  the  debt,  the 
judgment  recovered  on  the  bill  was  decided  to  be  no  bar  to  an  ac- 
tion of  covenant  agsdnst  the  three  (x')  ;  and  the  creditor  of  a  firm  does  not 
discharge  a  retiring  partner  by  agreeing  to  carry  the  debt  to  the  account 
of  the  remaining  partners,  and  by  taking  their  bill,  which  is  afterwards  dis- 
honored (y)  (1)  ;  unless  it  clearly  appear  that  the  creditor  has  accepted 
the  substituted  credit  of  a  new  partnerslup  instead  of  the  liability  of  the  old 
firm,  and  not  merely  as  a  continuing  or  ad<Utional  security  (z)»  But  taking  a 
new  security  from  the  continumg  partner  may  discharge  the  retiring  one  if  so 
agreed  (a).  The  consignor  of  goods  may  be  primarily  liable  for  the  freight, 
but  the  consignee  or  purchaser,  if  he  accept  the  goods  in  pursuance  of  the 
usual  bill  of  lading,  may  be  sued  for  the  same,  unless  it  be  known  to  the 
master  of  the  ship  that  he  acted  only  as  agent  for  the  consignor  (i)  (2).  And 
the  indorsee  of  a  bill  of  lading  requiring  the  delivery  to  order,  on  payment 
of  freight,  is  liable,  though  he  only  acted  as  broker  for  the  consignee  (c)  (3). 
But  where  there  is  a  charter-party  under  seal  providing  for  payment  of  freight 
by  the  freighter,  and  the  goods  are  received  under  an  indorsed  bill  of  lad- 
ing, by  which  they  are  deliverable  to  the  freighter  or  order,  he  or  they 
paying  freight  as  per  charter-party,  there  is  no  implied  contract  on  the  part 
of  the  indorsee  of  the  bill  of  lading  to  pay  freight  to  the  owner  of  the 
sUp  (rf)  (4). 

tlpon  a  covenant  runmng  with  the  land  which  must  concern  real  prop- 


(0  2  Esp.  505  ;  1  Camb.  318 ;  2£.  &  Aid. 
lid;  But  see  2  Campb.  103;  5  Taunt.  518. 
See  cases  as  to  this  point,  2  Stark.  236 ;  4 
Bar.  &  Cress.  922,  923 ;  3  Bing.  462. 

(u)  3  East,  147  ;  8  T.  R.  451 ;  9  B.  &  C. 
449  ;  see  observations  of  Ld.  Hardwicke, 
Ambl.  271,  272. 

(x)  3  East,  251 ;  8  T.  R.  451 ;  2  B.  &  A. 
210  J  3  B.  &  A.  611. 

(y)  5  B.  &  C.  196. 


z)  Kir  wan  o,  Eirwan,  2  Cr.  Ac  M.  617, 


^': 


627 ;  4  Tyr.  491,  S.  C. 

(a)  Thomj^n  v.  Percival,  3  Ney.  Ac  Man. 
167,  citing  Eirwan  v.  Eirwan,  supra. 

(b)  Abbott,  1st  edit.  229 ;  1  East,  507  j  1 
Marsh.  248 ;  13  East,  399 :  1  M.  &  S.  157  ; 
2  M.  &  S.  303,  320. 

(0  1  Marsh.  146,  250 ;  1  M.  &  S.  157. 
Id)  2  M.  &  S.  303 ;  but  see  3  M.  Ac  S. 
218 ;  3  Campb.  545. 


may  maintain  an  action  for  money  had  and  received  against  C.  although  the  note  from 
A.  to  C.  remains  unpaid.    Fairbanks  v.  Blackington,  9  Pick.  93. 

A  promise  by  a  debtor  to  pay  the  debt  to  a  tMrd  person,  unless  the  creditor  has  released 
the  debtor,  or  assigned  the  debt  to  such  third  person,  is  without  consideration  and  void. 
Fhalan  v.  Stiles,  11  Vermont,  82.    See  Thompkins  v.  Smith,  3  Stew,  and  post,  54. 

(1)  See  Smith  v.  Rogers,  17  Johns.  340.  But  the  bond,  or  obligation  under  seal,  of  one  of 
the  partners  is  an  extinguishment  of  a  simple  contract  debt  from  the  partnership,  to  the  ob- 
ligee. Clement  v.  Brush,  3  Johns.  Cas.  1^.  Tom  v,  Goodrich  and  others,  2  Johns.  213. 
The  principle  of  law  is,  that  a  security  of  a  higher  nature  extinguishes  inferior  securities, 
but  not  securities  of  an  equal  degree.    Andrews  v.  Smith,  9  Wend.  53. 

;2)  Abbott,  Shipping  (6th  Am.  ed.)  510,  511  j  Trask  ».  Duvall,  4  Wash.  C.  C.  181. 

[3)  Abbott,  Shipping  (6th  Am.  ed.)  511  et  seq. 

4)  Abbott,  Shipping  (6th  Am.  ed.)  512  et  seq ;  Barker  b.  Haven,  17  Johns.  234. 
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eity  or  the  estate  tiiereon  (e)  (1)  the  assignee  of  the  lesBee  is  liahle  to  an  ac-       "• 
tkm  for  a  breach  of  covenant  after  the  assignment  of  the  estate  *io  him  (K)    ^^l^' 
(2},  and  although  he  afterwards  re-assign  or  assign  to  a  third  party,  he  con-  3,  ^vhen 
tinaes  liable  for  all  breaches  accruing  wMUt  the  term  was  legally  vested  in  interest, 
him  (i)j  and  though  he  have  not  taken  possession  (&).    And  executors  or  ^*  ^~ 
administrators  of  a  lessee  may  be  sued  as  assigneee  of  the  term  if  they  ac-  ^^^ 
cept  the  term,  though  if  one  of  two  executors  of  a  lessee  enter,  such  entry 
does  not  enure  as  the  entry  of  both  so  to  make  them  jaintly  liablp  to  an 
action  for  use  and  occupation  (Z).    But  his  liability  ceases  when  he  assigns 
his  interest,  though  even  purposely,  to  a  married  woman,  or  an  insolvent 
person  (m^ ;  and  although  the  lease  contain  a  covenant  not  to  assign ;  for 
die  assignment  destroys  &e  privity  of  estate  (n).    The  same  rule  prevails 
in  equity  (o).    If  the  covenant  be  merely  collateral  and  personal,  an  assig- 
nee is  not  in  any  case  liable,  and  the  lessee  alone  can  be  sued  (p).    Upon 
a  coTenant  running  with  the  land,  the  lessee  or  the  assignee  of  the  lessee, 
may  sue  the  reversioner  for  a  breach  of  it  (g),  as  well  in  case  of  freehold  as 
copyhold  (r).    An  assignee  of  a  lease,  to  whom  an  assignment  has  been 
made  by  imy  of  mortgage  security,  is  liable  for  the  rent,  although  he  has 
never  entered,  or  taken  actual  possession  (9)  (3).    Debt  cannot  be  support- 
ed against  the  assignee  of  part  of  the  land  demised  by  a  lease,  but  only 
against  the  asagnee  of  the  whole  (t),  though  covenant  is  sustainable  (u). 

When  there  is  an  express  covenant  in  a  lease  to  pay  rent  or  perform  any 
other  act,  the  original  lessee,  and  his  personal  representatives,  having  as- 
sets, are  liable  to  an  action  of  covenant  during  the  lease  for  non-perform- 
ance of  covenants ;  notwithstanding,  before  the  breach  complained  of,  the 
interest  in  his  lease  has  been  assigned,  and  rent  has  been  accepted  from 

re)  3  WUs.  29 ;  2  H.  Bla.  133 ;  10  East,  2  Bingh.  N.  C.  15. 
1^,  139;  2  Marsh.  1,  4.    As  to  what  is  a       (i)  Harley  v.  King,  1  Gale  R.  100;  2  Cr. 

corenant  mnning  with  the  land,  see  5  B.  &  M.  &;  Bos.  18. 

A.  1 ;  4  B.  &  A.  266  J  1  B.  &  C.  410 ;  3        (k)  Woodfall,  L.  &  T.  7th  edit.   113 ;  7 

Moore,  45 ;  2  Chit.  Rep.  482,  608 ;  anU,  17.  T.  R.  312 ;  2  Soond.  182  ;  1  Salk.  198 ;  1 

(h)  32  H.  8,  c.  34 ;  Bac.  Ab.  Covenant,  Lord  Raym.  322 ;  1  B.  &;  B.  238 ;  3  Mooie, 

E.  34 ;  3  Wils.  25;   2  Saond.  304,  n.  12;  500,  S.  C.  ace,;  Dougi.  438,  cont. 
Fbut  on  Cov.  489.    As  to  the  liabili^  of  the        (h  Nation  o.  Tozer  and  another,  1  Crom. 

assignee  of  part  of  the  premises,  5  B.  &  C.  M.  &  Ros.  172. 

479,  484 ;  8  D.  &:  R.  264,  S.  C.    The  lead-        (m)  1  B.  &  F.  21 ;  Bac.  Ab.  Covenant, 

ing  princi]^,  as  to  the  construction  of  cove-  £.  4 ;  2  Stra.  1221 ;  Piatt  on  Cov.  503. 
nants  of  this  description,  in  which  an  as-       (")  ^  ^*  ^'^*  ^^^* 
signee  has  or  has  not  a  right  to  soe,  are  laid        {o)  Onslow  v.  Currie,  2  Mad.  330 ;  2  Atk. 

down  in  5  Rep.  16.    An  assignee  of  a  lease  54d  ;  1  Bro.  F.  C.  516. 
pnder  covenant  to  repair,  wiOiout  qualifica-       {p)  Bac.  Ab.  Covenant,  £.  3,  4 ;  3  Wils. 

tion,  mast  repair  the  premises  If  destroyed  25 ;  2  Saund.  304,  n.  12. 
by  fire,  2  Chit.  Rep.  608.    The  assignee  of        (g)  4  B.  ^  A.  266. 
the  lessee  is  bound  to  protect  the  latter  from       (r)  1  Saund.  241  a ;  ante,  18, 19. 
liabiHty,  although  the  assignment  contain        (5)  3  Moore,  500  ;  1  B.  Ac  P.  238,  S.  C. 
DO  covenant  so  to  do.    5  B.  &  C.  589 :  8  D.       h)  Curtis  v.  Spitty,  1  Bing.  N.  C.  756. 
&  R.  368,  S.  C,  and  see  Fli^t  v.  Glossopp,        \u)  Conghaxt  0.  King,  Cro.  Car.  221. 


(1)  Nesbit  r.  Nesbit,  Cam.  &  N.  324 ;  Norman  v.  Wells,  17  Weud.  136. 

(2)  Vide  FoUand  «.  Shaefier,  1  Dall.  210.  Debt  for  rent  reserved  by  indenture  may  be 
sustained  by  an  assignee  of  the  lessor  against  an  assignee  of  the  lessee.  Howland  o. 
Coffin,  12  Pick.  125 ;  S.  C.  9  Pick.  52. 

(3)  In  Pennsylvania  one  who  owns  the  equitable  interest  in  land,  and  who  as  the  own- 
cr  of  such  interest  is  in  the  constructive  possession,  and  may  receive  the  income  of  it,  is 
liable  in  covenant,  as  assignee,  for  a  ground  rent  charged  thereon,  although  the  legal  title 
is  in  anodier,  and  no  trust  appears  by  the  deed.  Berry  v.  M'Mullen,  17  l^g.  &  Rawle, 
84. 
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u.  the  assignee  (v)  (1).  But  an  action  cannot,  it  seems,  be  supported  against 
^^^'  the  lessee,  or  his  personal  representatives,  for  a  breach  of  a  covenant 
3  When  ^^^^^J  implied  by  law,  committed  after  ^acceptance  of  rent  from  the  assig- 
interest,  Q®^  (<>)  I  nor  can  the  lessor,  after  such  acceptance  of  the  assignee,  muntain 
&c  as-  an  action  of  debt  against  the  lessee  or  his  representatives,  even  upon  an 
signed.       express  covenant  (w). 

An  under-lessee  (2),  not  having  the  whole  of  the  lessee's  interest  assign- 
ed to  him,  cannot  be  sued  bj  the  original  lessor  for  any  breach  of  cove- 
nant contained  in  the  original  lease  (x)  ;  though  for  voluntary  and  not  mere 
permissive  waste  he  would  be  liable  to  an  action  on  the  case  (y). 

4tKly.  Iq  the  case  of  s^  joint  contract,  if  one  of  the  parties  die,  his  executor  or 

When  one  administrator  is  at  law  discharged  from  liability,  and  the  survivor  alone 
obtiffors^  can  be  sued  (z)  (8)  ;  and  if  the  executor  be  sued,  he  may  either  plead  the 
dec.  is  '  survivorship  in  bar,  or  ^ve  it  in  evidence  under  the  general  issue  (a)(4)  ; 
dead.  but  in  equity  the  executor  of  the  deceased  party  is  liable,  unless  in  some 
instances  of  a  surety  (i)  (5).  If  the  contract  were  several  (6)  or  joint 
and  several,  the  executor  of  the  deceased  may  be  sued  at  law  in  a  separate 

(v)  4  Saund.  241,  note  5  .  1  T.  R.  92 ;  7  562,  566 ;  2  Meriv.  30.    The  role  is  so  (np- 

T.  B.  305 ;  1  Hen.  Bla.  443 ;  4  T.  R.  94,  on  a  jndgment  against  several)  as  to  the  per- 

100 ;  Bac.  Ab.  Covenant,  E.  4 ;  8  East,  311.  sonalty,  but  not  as  to  realty,  2  Sannd.  56,  d. 

Flatt  on  Gov.  539.    See  6  Geo.  4,  c.  16,  s.  4 ;  Tidd,  9th  edit.  1121 ;  1  B.  &  A.  31 ;  see 

75,  as  to  bankrupt  lessees,  &c.  47  Geo.  3,  sess.  2,  c.  74. 

fa)  1  Saund.  241  b ;  4  T.  R.  98 ;  1  Sid.        (a)  5  East,  261. 
447 ;  Sir  W.  Jones,  223 ;  Cro.  Jac.  523.  See        (b)  Bac.  Ab.  Obligation,  vol.  vii.    Adden- 

Piatt  on  Gov.  Index,  <<  Implied  Covenants."  da.  Obligation,  506 :   2  Vem.  277,  292 ;  3 

6  Bingh.  656.  Ves.  399.    2  Ves.  J.'  106,  244,  265 ;  Lane  v. 

(w)  1  T.  R.  92  J  1  Saund.  241,  n.  5,  see  Williams,  2  Vem.  277,  292 ;  Chitty  on  Bills, 

past ;  5  Taunt.  452.  8  edit.  50 ;  Daniel  v.  Cross,  3  Ves.  277  ; 

Cx)  Dougl.  183.  Anderson  v.  Maltby,  Bro.  C.  C.  423 ;  2  Ves. 

(y)  2  Bl.  Rep.  1111;  1  Moore,   100;  6  J.  244,  S.  C;  Jacomb  v.  Harwood,  2  Ves. 

Taunt.  301 ;  1  New  Rep.  290 ;  post.  265 ;  Devaynes  v.  Noble,  1  Mer.  568.  Qwtre, 

(z)  2  Marsh.  Rep.  302 ;  6  Taunt.  587 ;  whether  equity  would  give  relief  against  the 
Bac.  Ab.  Obligation,  vol.  v.  D.  4 ;  Vin.  Ab.  executor,  if  the  creditor  could  obtain  pay- 
Obligation,  P.  20;  2  Burr.  1196;  1  Meriv.  ment  from  the  surviving  partner. 


(1)  Vide  Knuckle  «.  Wynick,  1  DaU.  305. 

(2)  A  declaration  in  covenant  for  rent,  against  the  assignee  of  a  lessee,  averring  that 
the  rent  accrued  subsequent  to  the  assignment  to  the  defendant,  was  due  and  owing  to 
the  plaintiff's  testator,  and  still  remains  wholly  in  arrear,  and  unpaid  to  the  defendant, 
states  a  breach  in  sufficient  terms ;  and  it  is  unnecessary  to  go  further  and  say  that  the 
lessees  had  npc  paid  it,  for  that  was  already  implied  in  the  averment  that  the  defendant 
owed  it.    Dubois  v.  Van  Orden,  6  Johns.  105. 

(3)  Vide  Foster  v.  Hooper,  2  Mass.  572,  ante,  28,  n.  1 ;  Atwell  v,  Milton,  4  Hen.  & 
Mun.  253;  Chandler  v.  Neil,  2  Hen.  &  Munn.  124;  Braxton  e.  Hilyaid,  2  Munn.  49; 
Simonds  v.  Center,  6  Mass.  18 ;  Aver  «.  Wilson,  2  Con.  Ct.  319 ;  Buncw  o.  Williams,  1 
Root,  343 ;  Rowan  v.  Woodward,  2  Marsh.  140  ;  Lawrence  o.  Interest,  2  Penn.  724  ;  Poole 
V.  M'Leod,  1  Smedes  dc  Marsh.  391.  In  Tennessee,  by  statute,  a  joint  action  will  lie 
against  a  surviving  parmer,  and  the  representatives  of  the  deceased  partner.  Simpson  v. 
Young,  2  Humph.  514 ;  Taylor  v.  Taylor,  5  Humph.  110. 

(4)  Burgwin  v.  Hosterer,  Tayl.  124 ;  S.  C.  2  Hayw.   154,  nom.    Burgwin  o. . 

Rowan  v.  Woodward,  2  Marsh.  140. 

!5)  Vide  Jenkins  v.  De  Groot,  1  Caines  Cas.  in  Err.  122 ;  Lang  v.  Eeppele,  1  Binn.  123. 
6)  Vide  Harrison  v.  Field,  2  Wash.  136 ;  Weaver  v,  Shryock,  6  Serg.  &  Rawle,  262. 
In  the  case  of  a  joint  contract,  if  one  of  the  parties  die,  his  executor  is  at  law  discharged 
from  liability,  and  the  survivor  alone  can  be  sued ,  he  may  plead  the  survivorship  or  give 
it  in  eyidence  under  the  general  issue.  Grout  v.  Shurter,  1  Wend.  J  48.  The  doctrine 
which  allows  an  action  against  the  executor,  is  applicable  to  cases  where  the  contract,  by 
the  express  assent  of  the  parties,  is  made  joint  and  several.  It  does  not  authorize  a 
creditor  to  sue  the  executor  or  adnunistrator  of  a  deceased  partner,  lb. 
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action  (e)  ;  bnt  he  cannot  be  saed  jointly  with  the  snrriyor,  because  one  is        n. 
to  be  charged  de  bonis  testatoris,  and  the  other  de  bonis  prapriis  (d)  (1). 
When  the  surviying  party  dies,  his  executor  or  administrator  is  to  be  made  ^^|^ 
defendant  (e)  (2) .    It  is  not  unusual  to  declare,  at  least  in  one  count,  against  when  an 
the  survivor  as  such,  noticing  the  death  of  his  C0H)bIigee  or  co-partner  (/)  ;  obligor  is 
but  the  survivor  or  his  executor  may  be  declared  against,  without  noticing  *^®*^' 
the  first  deceased  party  (^)  (3)  ;  and  in  an  action  against  such  survivor,  a 
debt  which  became  due  from  himself  separately,  before  or  after  the  death 
of  his  partner,  may  be  included  Qi)  ;  and  when  the  survivor  is  sued  for  his 
own  separate  debt,  he  may  set  ofl  a  demand  due  to  him  as  surviving  part- 
ner (0  (4). 

•When  the  contracting  party  is  dead,  his  executor  or  administrator^  or,  F  *51  ] 
in  case  of  a  joint  contract,  the  executor  or  administrator  of  the  survivor,  ^^y-    ^^- 
is  &e  party  to  be  made  defendant  (y),  and  is  liable  though  not  expressly  executors 
named  in  the  covenant  (5)  or  contract.     But  no  action  lies  against  execu-  or  admin- 
tors  upon  a  covenant  to  be  performed  by  the  testator  in  person,  and  which  ^tf»*ors, 
consequently  the  executor  cannot  perform  (Jc) ;  or  for  the  breach  of  a  per>  devisees. 
sonal  contract  where  the  breach  can  occasion  no  injury  to  the  personal 
estate  of  the  testator,  or  intestate,  and  where  therefore  the  remedy  dies 
with  the  person  as  a  breach  of  a  promise  of  marriage  {I)  (6).    The  execu- 
tor  of  a  lessee  is  liable  as  such  upon  a  breach  of  covenant  committed  after 
the  testator's  death,  by  the  assignee  of  the  lease  {m)  (7) .    In  a  recent  case, 
the  Court  of  Common  Pleas  held,  that  the  executors  of  a  lessor,  who  was 
tenant  for  life,  are  not  liable  to  the  lessee  to  whom  a  term  of  years  was 

(c)  2  Burr.  1190.  (k)  2  T.  R.  476 ;  6  T.  R.  582.    See,  as  to 

(<i)  Garth.  171;  2  Lev.  228;  2  Vin.  Ab.  joinder  of  actions,  |}05^. 

67,  70.    Gillan  p.  Pence,  4  Monroe,  305.  (t)  5  T.  R.  493  ;  1  Esp.  R.  47. 

(«)  3  B.  6c  B.  302 ;  7  Ck).  89  a;  1  B.  &  A.  (j)  9  Co.  89  a;  3  Bla.  Com.  302;  1  Com. 

31.  on  Contr.  258. 

(J)  PerLe  Blanc,  J.  2  M.  &  Sel.-  25 ;  6  (k)  3  WUs.  29  ;  Cro.  £liz.  553  ;  1   Rol. 

T.  K.  363 ;  Vin.  Ab.  Obligation,  P.  20  j  antey  Rep.  359. 

46.  (0  2  M.  &  Sel.  408 ;  1  Com.  on  Contr. 

(g)  1  B.  &  Aid.  29;  3  B.  &  R.  302;  7  528 ;  tmte,  19. 

Moore,  158  ;  ante,  44.  (m)  10  East,  313. 


(1)  In  North  Carolina,  by  statute^  an  administrator  of  a  deceased  joint  obligor  maybe 
saed  jointly  with  the  surviving  obligor.  Brown  v.  Clary,  1  Hayw.  107 ;  Davis  v.  Wil- 
Idnsony  ib.  334  ;  Tiflon  v.  Harris,  Pick.  414. 

(2)  The  executors  or  administrators  of  two  deceased  obligors  cannot  be  joined  in  the 
same  action.  Watkins  v.  Tate,  3  Call.  521 ;  Grymes  v.  Pendleton,  4  Call.  130 ;  Head  v. 
Oliver,  Marsh.  254. 

(3)  Raborg  v.  The  Bank  of  Columbia,  1  Harr.  &  Gill.  231.  Thus,  in  an  action  of 
assumpsit  for  goods,  which  were  sold  to  two  partners,  against  the  survivor,  it  is  uuneces- 
sary  to  notice  the  survivorship.  Goelet  v.  M'Kinstry,  1  Johns.  Cas.  405.  In  Harwood 
V.  Roberts,  5  Greenl.  441,  it  was  held  that  in  an  action  against  two  of  four  joint  and  sev- 
eral promisors,  if  it  is  stated  in  the  writ  that  four  promised,  it  is  material  also  to  allege, 
that  the  other  two  are  dead,  or  otherwise  incapable  of  being  sued ;  or  it  will  be  bad, 
and  may  be  reversed  on  error. 

(4)  Vide  Hogg's  Executors  v.  Ashe,  1  Hayw.  477. 

(5)  Harrison  v.  Sampson,  2  Wash.  155 ;  Lee  v.  Cooke,  1  Wash.  306. 


(6)  Lattimore  v.  Rogers,  13  Ser^.  6c  Rawle,  183. 


^  ^  Where  there  is  an  express  covenant  in  a  lease  in  fee  for  the  payment  of  rent,  the  ex« 
ecators  of  the  lessee  are  liable  for  the  rent  accruing  subsequent  to  the  testator's  death,  as  far 
as  they  hav«  assets,  although  the  land  has  gone  into  the  hands  of  the  heir.    Van  Rensselaer 
o.  Flatner,  2  Johns.  Cas.  17.    But   covenant  does  not  in  such  case  lie  against  them  by 
the  devisees  of  the  grantor.    Van  Rensselaer  v.  Flatner,  Id«  24. 
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IT.  granted,  for  the  breach  of  the  implied  coyenant,  or  covenant  in  law,  for 
DBFBicD-    qnjgt  enjoyment  resulting  from  and  created  by,  the  word  demiscy  the  lessee 

5  Exccu-    ^*^^^"g  ^^^^  evicted  by  the  remainder-man  (n). 

tors,  heirs,       If  a  person  intermeddle  as  execator  with  the  estate  of  the  deceased,  he 

^c-  may  in  general  be  sued  as  executor  de  son  tort^  although  there  be  a  lawful 

executor  (o)  ;  and  in  such  case  he  is  uniformly  declared  against  as  if  he  were 
a  lawful  executor,  though  the  party  died  intestate,  and  he  may  be  joined 
in  the  same  action  with  the  lawful  executor  (1),  though  not  with  the  lawful 
administrator  (p)  ;  and  if  the  husband  of  an  executrix  after  her  death  detain 
part  of  the  goods  of  the  testator,  he  may  be  sued  as  executor  de  son  tort{q). 
So  if  a  stranger  take  away  the  goods  of  the  deceased,  and  there  be  no 
lawful  executor,  he  also  is  liable  to  be  sued  as  executor  de  son  tort  (2), 
though  he  claim  them  as  his  ovm  (r)  ;  but  in  this  case  if  there  be  a  lawful 
executor  or  administrator,  the  stranger  cannot  be  sued  as  executor  de  son 
tort  («).  And  no  person  can  ever  be  sued  as  administrator  de  son 
tort  (8),  nor  can  an  executor  de  son  tort  of  an  executor  de  son  tort  be  sued 
as  such  at  law  (t).  The  3  &  4  W.  4,  c.  42,  s.  14,  gives  an  action  of  debt 
on  simple  contract  against  an  executor  or  administrator  in  any  Court  of  law. 
If  there  be  several  executors,  they  should  all  be  sued,  in  case  they  have 
all  administered  and  have  ^sets,  or  the  defendant  may  plead  the  non-join- 
der in  abatement ;  but  if  one  hath  not  proved,  nor  administered,  he  may  be 

£  *52  ]  omitted  (u).  A  plaintiff  who  sues  several  persons  *as  executors,  shall  not 
be  defeated  in  toto  upon  causes  of  action  stated  in  the  declaration  to  have 
accrued  to  the  deceased,  merely  on  the  ground  that  one  of  the  defendants 
was  not  an  executor,  and  succeeded  on  his  plea  to  that  effect ;  but  in  such 
case  the  plaintiff  cannot  recover  on  counts  laying  promises  by  the  defend- 
ants as  executors  (v).  So  if  several  executors  plead  ©Zene  administravity 
the  plaintiff  may  succeed  as  one  of  them  only  (4).  If  a  married  woman 
be  executrix,  the  husband  must  be  joined  in  the  action  (t^)  :  and  an  infant 
cannot  be  an  executor  till  he  be  of  full  age  (re)  ;  nor  can  an  executor  be 


? 


^n)  Adams  v.  Gibney,  6  Bing.  656.  R.  565.    Several  ezecators,  though  of  differ- 

[o)  5  Co.  34  a.  ent  things,  and  though  not  jointly  appointed, 
(p)  1  Saund.  265,  n.  2;  Com.  Dig.  Ad-    &c.  may  be  joined  in  an  action.    1  Vin. 

ministrator,  C.  3 ;  Toller,  369,  340.  Ab.  139;   Cro.  Car.  293.    As  to  plainiiff^s 

(q)  5  Cro.  Ehz.  472.  executors,  see  antCj  19,  20. 

Cr)  5  Co.  33  b.  Oo)  1  M.  &  M.  146;  1  Saund.  207  a. 

(5)  5  Co.  34  a.  (ir)  Cro.  Car.  145,  519  j  Toller,  367 ;  post, 

h)  Mod.  293,  294  ;  Andr.  Rep.  252.  (x)  38  Geo.  3,  c.  87,  s.  6  j  Toller,  361. 

(«)  Toller,  367 ;  1  Moo.  &  P.  663 ;  4  T. 


(1)  Though  a  person  who  is  sued  as  executor  de  son  torty  shall  not  defeat  the  suit  by 
taking  out  letters  of  administration  pending  the  »iit,  because  the  suit  was  weU  com- 
menced ;  yet  such  an  administration  will  legitimate  all  intermediate  acts  ab  initio ;  and 
justify  a  retainer.  Vaughan  «.  Brown,  Str.  1106j  S.  C.  Andr.  328;  Curtis  v.  Vernon,  3 
Tenn  587 ;  Rattoon  v.  Overacker,  8  Johns.  126. 

(2)  Glenn  v.  Smith,  2  Gill  &  Johns.  494 ;  CampbeU  v.  Toussey,  7  Cowen,  64.  And 
mi.y  be  sued  as  executor  generally.    Id. 

(3)  At  common  law  an  action  of  account  did  not  lie  against  an  executor  for  want  of 
privity,  but  such  action  is  now  given  by  statute  4  Ac  5  Ann.  c.  16.  The  first  thirteen  sec- 
tions of  which  are  in  foroe  in  Pennsylvania,  and  the  20th  and  27th  sections.  Roberts' 
Dig.  43  ;  Griffith  v.  Willing,  3  Binn.  317.  Laws  N.  Y.  sess.  36,  c.  75,  8.6.  1  R.  L.  31L 
a(,'ainst  the  executors  or  administrators  of  every  guardian,  bailiff,  or  receiver.  Litt.  ^  125. 
Cj.  Litt.  90  b.    F.  N.  B.  117.  E.  Com.  Dig.  Accompt,  D- 

(4)  App.  V.  Driesbach,  2  Rawle,  287. 
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sued  as  such  for  money  lent  to  (y),  or  liad  and  received  by  him  (z) ,  or  upon  1 1. 
a  penal  statute  (ze).  By  the  Statute  against  Frauds  the  representatives  of 
a  deceased  person  are  not  personally  liable  without  a  written  promise,  and  ^  £j^. 
even  such  promise  is  not  available  in  this  respect,  unless  there  be  an  ade-  tors,  heirs, 
quate  consideration  (a)  (1)  ;  but  in  some  cases  executors  will  render  them-  &c. 
seWes  personally  liable,  if  they  contract  as  principals,  and  on  their  own 
personal  liability  (6).  If  a  creditor  appoint  his  debtor  to  be  his  executor ^ 
9ueh  volwntary  act  is  deemed  a  release  at  law  ;  but  when  a  debtor  becomes 
administratar^  such  appointment  being  only  by  an  act  of  Court,  and  not  of 
the  creditor  himself,  it  merely  suspends  the  right  (6), 

If  the  contract  be  under  seal,  (or  of  record),  the  heir  of  the  party  con- 
tracting is  liable  to  an  action  for  ti^e  breach  of  an  express  covenant  therein ; 
provided  the   ancestor  expressly  bound  himself  ^^  and  his  heirs'^  by  the 
deed  or  obligation  ;  and  provided  the  heir  have  legal  assets  by  descent  from 
the  obligor  ((2)  (2),    And  if  there  be  a  devisee,  (otherwise  than  for  the 
payment  of  debts,  or  in  pursuance  of  a  marriage  contract  entered  into  be- 
fore marriage,)  he  may  be  sued  in  an  action  of  debt  for  the  breach  of  a 
contract  of  the  testator  under  seal,  or  of  record ;  but  the  heir  must  be  join- 
ed in  the  action ;  and  an  action  of  covenant  cannot  in  any  case  be  support- 
ed upon  a  personal  contract  against  a  devisee,  the  statute  3  &  4  W.  &  M. 
only  giving  an  action  of  debt  (e).     Though  the  devisee  be  an  infant,  he  can- 
not pray  the  parol  to  demur  by  reason  of  his  non-age  (3),  such  privilege 
being  confined  to  an  infant  heir  (/)•    But  an  equity  of  redemption  is  not 
assets  at  law,  in  respect  of  which  an  heir  or  devisee  is  chargeable,  and  the 
creditor  must  proceed  •in  a  Court  of  Equity  {g').    An  heir  or  devisee  hav-  [  *63  ] 
ing  a  legal  estate,  is  liable  to  an  action  for  the  breach  of  a  covenant  run- 
ning with  the  land  committed  in  his  own  time  (A)  •    If  there  be  several  heirs 
as  in  the  case  of  gavel-kind,  or  of  parceners,  they  should  all  be  joined,  or  the 
defendant  may  plead  in  abatement  (i)  (4) ;  and  a  devisee  must  be  sued  with 

Qf)  1  Hen.  Bla.  119  -,  2  Saimd.  117  d ;  4  case,  1  Leonard,  326. 

T.  K.  347.    As  to  saing  him  as  such,  for  (d)  Bac.  Ab.  Heir  and  Ancestor^  F. ;   2 

fnneral    expenses,  see  3  Campb.  298 ;    or  Saond.  136,   137,  n.  4 ;   Plowd.  439,  441 ; 

money  paid,  see  7  B.  &  C.  444, 449  ;  1  Man.  Willes,  585 ,   2  Bla.  Com.  243 ;   Piatt  on 

&  R.  180,  S.  C. ;  account  stated,  7  Taunt.  Gov.  41,  449. 

580  ;  1  Moore,  305,  S.  C.  (c)  3  &  4  W.  &  M.  c.  14 ;  Bac.  Ab.  Heir 

(z)  7  B.  &  C.  444:  1  Man.  &  R.  180,  S.  and  Ancestor,  F. :  1   P.  Wms.  99:  7  East, 

C.  128.                                                  ' 

(zz)  Carth.  361;   Cro.  Eliz.  766;   Com.  f/m  East,  485. 

Dig.  administrator,  B.  15.  {8)  ^  Saund.  7,  n.  4,  8  d,  5th  ed. 

(a)  See  7  T.  R.  350 ;  3  B.  &  B.  460.  (h)  If  only  enable  estate    descend,  the 

(bS  2  B.  &  B.  460 ;  5  Moore,  282,  S.  C.  heir  cannot  be  sued  at  law,  per  Lord  Hard- 

(c)  See  Went.  Off.  Ex.  chap.  2,  p.  76,  14  wicke,  Plunkett  v.  Pearson,  2  Atk.  294. 

ed.:  Necdham's  case,  8  Coke  R.  136  J  Wank-  (i)  2  Vin.  Ab.  67;  Com.  Dig.  Abatement, 

ford  V.  Wankford,  1  Salk.  306 ;  Crosman's  F.  9. 


(1)  Such  as  giving  up  securities  against  the  testator's  estate.  Stebbins  o.  Smith.  4  Pick. 
97.    See  Clark  v.  Herring,  5  Binn.  33. 

f2)  So,  the  heir  of  the  heir  is  liable  as  far  as  he  has  assets  by  descent  from  the  original 
obligor.  Walker  p.  Ellis  2  Mun.  88.  In  the  state  of  New  York,  heirs  are  Uable  on  a 
simjrie  coutract  or  specialty,  whether  mentioned  therein  or  not,  in  case  the  debtor  died  in- 
testate seised  of  lands,  &c.  and  the  heirs  of  devisees  in  cose  he  made  a  will.  Laws  of 
N.  Y.  sess.  36,  c.  93,  s.  1 ;  1  R.  L.  316 ;  Rev.  Stat.  452,  s.  82 ;  Etting  v.  Vanderlyn,  4 
Johns.  234. 

(3)  In  the  State  of  New  York,  in  a  personal  action  against  either  heirs  or  devisees,  the 
parol  shaU  not  demur ;  but  no  execution  shaU  issue  within  a  year  alter  rendition  of  judg« 
ment,  sess.  86,  c.  93,  s.  6, 1  R.  L.  318 ;  2  Rev.  Stat.  454,  s.  42,  455,  s.  55. 

(4)  Heirs,  ^nd  assigns  by  deed,  are  jointly  chargeable  for  breach  of  a  covenant  real  o( 
their  ancestor.    Morse  v,  Aldrich,  1  Metcalf,  544. 
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II.       the  heir  jointly  at  law  as  well  as  m  equity  (k).    And  though  an  executor 
^^  ~       cannot  in  any  case  be  sued  jointly  with  the  heir  (I)  (1)  yet  the  executor  may 

5.  Ex^ii.   ^^  ^^^^  ^^  ^^^  ^^^^  ^^^  ^  ^^^  ^^^^  ^^^  ^^  ^^®  ^^^^  ^^  ^^  executor, 
tors,  heirs,  separate  actions  may  be  sustained  against  him  in  both  capacities  (m) .     If 

&c.  assets  by  descent  vest  in  the  heir,  it  appears  that  the  charge  will  continue 

to  run  against  Ms  heir  taking  the  same  assets  (n). 
6thiy.   In       When  the  contracting  party  has  become  bankrupt  and  has  obtained  his 
^^^^^^^  certificate,  he  is  in  genenad  no  longer  liable  to  be  sued  in  respect  of  any 
cy.        '   debt  due  from  him  when  he  became  bankrupt,  or  of  any  claim  or  demand 
which  the  creditor  might  have  proved  under  the  commission  (o)  (2).     The 
present  Bankrupt  Act  enables  creditors  to  prove  under  the  commission  in 
respect  to  contingent  debts,  although  the  contigency  had  not  happened  at 
the  time  of  the  proof  (jt?)  ;  consequently  such  debts  will  not  be  barred  by 
the  certificate  as  efibctually  as  other  debts.    In  cases  where  the  plain tiflf  has 
an  election  to  sue  either  in  form  ex  contractu  or  in  tort  (3),  though  the  bank- 
ruptcy will  be  no  answer  to  the  latter  mode  of  proceeding  (9  ))  it  will  be  a 
bar  to  any  action  founded  on  contract  if  the  amount  of  the  plaintiff's  de- 
mand was  capable  of  being  ascertained  at  the  time  of  the  bankruptcy  (r}, 
and  might  have  been  proved  under  the  commission  (4). 

There  are  also  some  demands  which  are  barred  by  the  certificate 
though  they  were  not  provable  under  the  commission.  Thus,  where  an  ac- 
tion upon  a  contract  has  been  brought  against  a  party,  and  he  becomes 
bankrupt  i«/br^  verdict,  the  costs  in  such  actions,  for  want  of  a  preidous  ver- 
dict and  not  provable  under  the  commission,  but  they  are  notwithstanding 
considered  as  accessorial  to  the  original  debt  and  barred  together  with  such 
debt  by  the  certificate  («)  (5.) 
But  in  certain  cases  the  bankrupt  may  still  remain  liable  to  an  action  in 
[  *54  ]  respect  of  contracts  made  before  his  bankruptcy.  Leasehold  'property 
belonging  to  the  bankrupt  does  not  pass  to  the  assignees  unless  they  elect 
to  take  it.  By  the  6  Geo.  4,  c.  16,  s.  75,  the  bankrupt  is  enabled  to  free 
himself  from  future  liability  upon  the  lease  by  delivering  it  up  to  the  lessor 
within  fourteen  days  after  he  shall  have  had  notice  that  the  assignees  have 
declined  to  accept  the  same ;  but  unless  he  avail  himself  of  this  privilege, 
he  will  still  continue  subject  to  such  liability. 


(k)  2  Saund.  7  n.  4  ;  Bac.  Ab.  Heir ;  Vin.  (0)  6  Geo.  4,  c.  16,  s.  121. 

Ab.  ir«V,  Z.  d.    See  2  Atk.  125,  433,  why  \p)  Id.  s.  56. 

preferable  to  proceed  in  equity.  \q)  Doug.  583 ;  6  T.  B.  695 ;  5  Bing.  63. 

(0  18  Edw.  3,  4  J  Com.  Dig.  Matement,  (r)  Doug,  fe?:   6  T.  R.  699,  701  j   and 

F.  10  J  Vin.  Ab.  Actions^  c.  d.  pi.  8.  see  3  Madd.  51 ;  Buck,  153. 

[m)  Com.  Dig.  Pleader ,  2  E.  3.  (j)  3  M.  &  Sel.  326 ;  2  B.  &  B.  8  j  see 

0  Dyer,  368  a,  pi.  46 ;  Cro.  Car.  151 :  also  3  B.  &  A.  13;  Eden,  2d  edit.  136 ;  7  B. 

Cas.  175  ;  Plowd.  441.  &  C.  436,  706 ;  1  Man.  &  R.  330,  S.  C. 


Ch. 


(1)  Under  the  Pennsylvania  act  of  1836,  devisees  and  heirs  may  be  joined  in  an  action 
against  the  executor,  and  if  the  writ  issue  directing  notice  generally,  notice  given  to  an 
heir  or  devisee  makes  him  party.  Norris  v.  Johnston,  5  Barr,  287.  Heirs  and  assigns  by 
deed  are  jointly  liable  for  a  breach  of  covenant  real  of  their  ancestor.  Morse  v.  Aldrich, 
1  Metcalf,  544. 

(2)  So,  the  discharge  of  an  insolvent  is  no  bar  to  an  action,  on  an  express  covenant, 
brought  to  recover  rent  accruing  subsequent  to  the  insolvent's  discharge.  Lansing  v, 
Prendergrast,  9  Johns.  127.  See  Murray  v.  De  Rottenham,  6  Johns.  Cha.  63 ;  Hamilton 
V,  Atherton,  1  Ashm.  67. 

'3^  Denied  by  Livingston,  J.  Hatton  v.  Speyer,  1  Johns.  41,  42. 

^4)  See  Dufar  v.  Murgatroyd,  1  Wash.  C.  C.  15. 

[5)  Costs  on  a  judgment  obtained  before  the  discharge  of  an  insolvent,  although  not 
taxed,  are  barred  by  the  discharge.  Wame  v.  Constant,  5  Johns.  135.  Sed  vide  cases 
cited  in  n.  b.  Ibid.  See  the  cases  cited,  Ingraham's  Insolvent  Laws  of  Pennsylvania,  171, 
note,  2d  edit. 


r 


m  FORM  EX  CONTRACTU.— DEFENDANTS.  54 


DEFEND- 
ANTS. 


The  baxJonpfc  may  also  revive  his  liability  upon  a  contract  made  before  ii* 
his  baokmptcy,  by  a  snbseqaent  promise  to  pay  the  debt  (1)  ;  which  pro-  _ 
XBise,  it  appears,  will  in  general  be  equally  available  to  the  creditor,  whether  ^  ^aiik. 
made  before  (2)  or  after  (8)  the  allowance  of  the  certificate  (t).  But  it  ruptcy. 
ahoald  be  observed,  that  promises  and  contracts  made  with  the  creditor  ex- 
pressly in  consideration  of  his  signing  the*  certificate ;  and  also  promises 
made  before  the  signing  the  certificate  to  a  creditor  who  was  one  of  the 
commiasioners,  and  who  subsequently  signed  the  certificate,  would  be  void, 
in  the  former  case,  under  the  express  provisions  of  the  Bankrupt 
Act  (u),  and  in  the  latter,  as  being  against  public  policy  (x)  (4).  In  order 
that  the  pre-existing  obligation  should  be  revived  by  a  subsequent  promise, 
the  promise  should  be  express,  distinct,  and  unequivocal  (y)  ;  and  by  the 
provision  of  the  present  Bankrupt  Act,  such  promise  must  be  in  writing, 
signed  by  the  badmipt,  or  by  some  person  thereto  lawfully  authorized  in 
writiDg  by  him  (z).  When  the  subsequent  promise  is  effectual,  it  is  su& 
ficient  to  declare  upon  the  original  consideration  (a)  (5) ;  unless  the  promise 
be  conditional,  in  which  case  it  seems  to  be  necessary  for  the  creditor  to 
declare  specially  ((). 

In  cases  where  a  party  becomes  bankrupt  after  a  former  bankruptcy,  a 
prior  discharge  under  an  insolvent  act,  or  after  a  composition  with  his 
creditors,  the  certificate  only  extends  to  protect  his  persorij  and  his  fu- 
ture effects  are  liable  to  the  claims  of  his  creditors,  unless  he  pay  15s.  in 
the  pound.  And  before  the  late  Bankrupt  Act,  the  bankrupt  was  still 
liable  to  be  sued  in  respect  of  his  subsequently  acquired  effects  (c) ;  but  by 
tiie  provisions  of  that  Act,  the  future  estate  and  effects  of  the  bankrupt  are 
declared  to  vest  in  the  as^gnment  under  the  second  commission  (d). 

Where  there  are  several  contracting  parties,  and  one  has  been  bankrupt, 
the  action  should  be  brought  joinUy  against  the  solvent  partner  or  partners 
and  the  bankrupt,  and  if  tiie  latter  should  have  obtained  his  certificate,  and 
should  plead  it,  a  nolle  prosequi  may  be  entered  as  against  him  (e) . 

^he  following  points,  relative  to  the  liability  of  the  assignees  of  a  bank-  [   *^^  ] 
nipt  to  actions  in  form  ex  contractu,  may  here  be  noticed.    No  action  can 
be  brought  by  any  creditor  agunst  the  assignees  for  the  recoyery  of  any 


(f)  Cowp.  544 J  IT.  E.  715 ;  1  Bing.  281.  116  ;  4  Campb.  105. 
'«)  6  Geo.  4,  c.  16,  s.  125.  (b)  4  Campb.  105. 

z)  5  B.  &  A.  753  ;  1  D.  &  R.  411,  S.  C.        (c)  7  East,  154. 
V)  1  Stark.  370 ;  5  £sp.  198.  ()  6  Geo.  4,  c.  16,  s.  127. 

6  Geo.  4,  c.  16,  s.  131.  (0  2  M.  &  Sel.  23,  444 ;  1  Wils.  99 ;  on- 

Peak,  R.  68  j  2  Stark.  68 ;  2  Hen.  Bla.  te,  42. 


s 


(1)  Shippey  v.  Henderson,  14  Johns.  178.  An  action  cannot  be  maintained  by  the 
assignee  of  a  note  pajrable  to  bearer  directly  on  the  note,  when  the  negotiability  of  sach 
note  has  been  destroyed  by  an  insolvent  dischar^  granted  the  maker.  Moore  «.  Viele, 
4  Wend.  420.  Nor  can  such  assignee  avail  himself  of  a  new  promise  subsequent  to 
that  discharge,  if  made  neither  to  himself  nor  his  agent.    R» 

(2)  Kingston  9.  Wharton,  2  Serg.  dc  Rawle,  208. 

?3)  Maxim  v.  Morse,  8  Mass.  127.  A  promose  by  a  debtor  after  the  execution  of  a 
vcuuntary  release  under  seal  by  the  creditor,  at  the  debtor's  request,  to  pay  the  balance  of 
the  debt,  is  founded  on  a  sufficient  consideration,  and  is  binding.  Willing  v.  Peters,  12 
Serg.  dc  Rawle,  177.  The  promise  must,  however,  be  express,  and  be  distinctley  proved. 
Boff  V.  Roff,  1  Penn.  N.  T.  418. 

(4)  See  Baker  v.  Matlach,  1  Ashm.  68.  Tuxbur3r  v.  Miller,  19  Johns.  311 ;  Wiggin  v. 
Bosh,  12  Johns.  306,  and  the  American  cases  there  cited. 

(5)  Shippey  v.  Henderson,  14  Johns.  178. 
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n.  diiddend(l),  the  only  remedy  being  by  petition  to  the  Lord  Chancellor  (/). 
^^IvT^  Nor  are  the  assignees  liable  to  an  action  at  the  suit  of  the  bankrupt,  for 
6.  Bank-  ^^  allowance  in  respect  of  the  amount  of  dividends  paid  under  his  estate  (^) , 
raptcy.  unless  he  shall  have  obtained  his  certificate  before  the  declaration  and  pay- 
ment of  the  dividend,  so  as  to  enable  the  assignees  to  take  such  allowance 
into  account,  and  to  retain  for  the  same  before  the  assets  are  exhaust- 
ed (A).  It  has  been  previously  noticed,  that  assignees  of  a  bankrupt 
lessee  will  not  be  liable  to  be  sued  in  respect  of  the  re&t  and  covenant, 
unless  they  elect  to  take  to  the  premises  comprised  in  the  lease  (s).  And 
when  they  have  elected  to  take  possession,  they  may  nevertheless  discharge 
themselves  from  future  liability,  by  assigning  their  interest  in  the  premises 
even  to  a  pauper  (A;).  The  assignees  are  not  liable  to  be  sued  by  the  mes* 
senger  under  the  commission,  for  fees  due  to  him  before  the  choice  of  as- 
signees, the  petitioning  creditor  being  the  party  answerable  for  these  ex- 
penses (Z).  And  though  assignees  cannot  contract  debts  in  their  political 
capacity,  and  be  sued  therein  as  such  (m) ;  yet  when  they  personally  con- 
tract, or  when  they  receive  money  to  the  use  of  another  (n),  they  are  lia- 
ble to  be  sued  in  their  individual  capacities.  An  assignee  who  has  been 
removed,  and  has  assigned  his  interest  to  his  co^assignee,  may  be  sued  by 
them  ((?). 

A  certificate  of  discharge  obtained  in  a  foreign  country,  is  a  bar  to  an  ac- 
tion upon  a  contract  made  in  such  country  before  the  certificate  (/?)  (2), 
but  not  to  an  action  by  a  creditor,  a  subject  of  this  country,  for  a  debt  con- 
tracted here  (  9).  And  it  has  been  decided,  that  a  certificate  under  an  Irish 
Commission  of  bankruptcy,  though  it  be  since  the  Union,  is  no  discharge 
of  a  debt  contracted  in  England  (r)  ;  but  it  has  been  held,  that  a  debt  con- 
tracted in  this  country,  by  a  trader  resident  in  Scotland,  is  barred  by  a  dis- 
charge under  a  Scottish  sequestration,  issued  in  conformity  to  the  Statute 
64  Geo.  3,  c.  187  («)• 

Tthly.   In       By  the  In^olveTU  Act  (Q,  an  insolvent  complying  with  the  requisitions  of 

wT^j^en/  the  Act  is  to  be  discharged   by  the  Court,  "  as  the  several  debts  and 

debtor.        sums  of  money  due,  or  claimed  to  be  due,  at  the  time  of  ^filing  his  petition 

[   *57  ]  from  such  prisoner,  to  the  several  j^^^cm^  named  in  his  or  her  schedule  as 

creditors,  or   claiming  to  be  creditors  for  the  same,  respectively,  or  for 

which  such  persons  shall  have  given  credit  to  such  prisoner,  before  the 

time  of  filing  such  petition,  and  which  were  then  not  payable;  and  as  to  the 

claims  of  all  other  persons  not  known  to  such  prisoner  at  the  time  of  such 


7)  6  Geo.  4,  c.  16,  s.  111. 

[g)  Id.  s.  128. 

[h)  1  Atk.  207 ;  6  T.  R.  545 ;  anUj  26. 

(i)  Ante,  54.  And  see  feak,  N.  P.  C. 
238;  7  East.  335 ;  1  B.  &  A.  593.  The  pro- 
visional assignee  of  a  bankrupt  is  not  respon- 
sible for  the  fraud  of  an  agent  appointed 
with  due  care,  9  Bing.  96. 

(k)  1  B.  &  P.  21 ;  ante,  48,  49. 

m  3  B.  &  C.  43 ;  4  D.  &  B.  621,  S.  C  ; 
6  Geo.  4,  c.  16,  s.  14;  2  M.  6c  Sel.  438. 

(m)  Cowp.  134,  135. 


0  1 


M.  &  Sel.  714. 

0)  1  Peake,  N.  P.  213. 

;p)  5  East,  124. 

(q)  1  East,  6. 

(r)  4  B.  &  Aid.  624 :  and  see  2  H.  Bla. 
55o 

(0  3  B.  &  C.  12 ;  3  D.  &  R.  558,  S.  C. ; 
se  1  Rose,  462  ;  Buck,  57 ;  3  Moore,  623. 

(t)  7  Geo.  4.  c.  57,  s.  40  and  46  ;  contin- 
aea  and  amended  by  1  Wm.  4,  c.  38.  A  dis- 
charge under  this  act  must  be  pleaded  special- 
ly, 10  Bing.  11. 


m  Vide  Peck  v.  RandaU,  1  Johns.  165. 


Vide  -Hicks  v.  Brown,  12  Johns.  288,  n.  b.    Smith  v.  Brown,  2  Binn.  201.  Walsh  v. 
Famnd,  13  Mass.  19. 
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adjndicatioiiy^omay  be  iQdorsers  or  holders  of  any  negotiable  seoarity        n. 
set  forth  in  such  schedule"  (w).  ^f  ^''»- 

And  by  section  50  it  is  provided,  Qiat  the  discharge  shall  extend  to  all  ^  j^^^^ ' 
process  for  contempt  of  any  Court  for  non-payment  of  money  (1),  and  to  vency. ' 
all  costs  relative  thereto ;  also  to  all  costs  incurred  in  any  actions  brought 
agiunst  the  insolvent  before  the  filing  of  his  schedule  for  any  debt  or  dam- 
ages ;  and  the  persons  bringing  actions  are  to  be  deemed  creditors  for  the 
amount  of  such  costs  subject  to  taxation.  The  discharge  is  also  declared 
to  extend  to  sums  payable  by  way  of  annuity  (jc). 

It  has  been  decided  upon  the*l  Geo.  4,  c.  119,  that  the  effect  of  the 
discharge  is  only  to  liberate  the  insolvent  to  the  extent  of  the  specific 
debts  described  in  the  schedule ;  and  where  less  than  the  full  amount  due  is 
specified,  the  balance  in  favor  of  the  creditor  still  remains  as  a  debt  for 
which  the  insolvent  is  liable  (^).    But  by  the  7  Geo.  4,  c.  57,  s.  63,  it  is 

{rovided,  that  the  discharge  shall  protect  the  insolvent,  although  there  has 
een  an  error  in  the  amount  of  the  debt  specified  in  the  schedule,  where 
there  has  been  no  culpable  negligence,  fraud,  *or  evil  intention  on  the  part  [  *57  ] 
of  such  prisioner  (z).  Formerly  an  insolvent  was  only  considered  to  be  dis- 
charged as  to  his  person,  and  he  remained  liable  to  be  sued  as  to  his  subse* 
quently  acquired  effects  by  the  creditors  named  in  the  schedule  ;  but  it  is 
now  provided,  that  no  future  execution  shall  issue  against  the  goods  of  a 
prisoner  discharged,  upon  any  judgment  for  any  debt  in  respect  of  which 
such  prisoner  shall  have  become  entitled  to  the  benefit  of  the  Act ;  nor  in 
any  action  upon  any  new  contract  or  security  for  payment  thereof  except 
upon  the  judgment  entered  up  against  such  prisoner,  in  the  name  of  the  as- 

(»)  See  as  to  holders  of  negotiable  secnri-  Act,  without  describing  the  company  as  his 
ties,  and  what  a  sufficient  description  of  the  creditors,  and  stating  the  debt  to  be  only 
debty  &c.  in  the  schedule ;  4  £.  &  C.  15 ;  6  £82 ;  it  was  held,  that  his  discharge  was  an 
J>.  dc  R.  15,  S.  C. ;  4  B.  &  C.  214 )  Ry.  &  answer  to  the  action  by  the  company  upon 
Ho.  322 ;  2  Car.  tc  F.  122;  1  Mo.  dc  Mai.  the  promissory  notes,  6  D.  &r  R.  75 ;  4  B.  & 
202 ;  3  Stark.  R.  54 ;  3  Moore,  231.    Under  C.  15 )  S.  C.    So  where  an  insolyent  in  his 
the  37  Geo.  3,  c.  90,  s.  30,  it  was  held  that  a  schedule  stated  that  A.  held  his  acceptance, 
person  is  only  discharged  as  to  those  creditors  and  A.  had  in  fact  indorsed  it  to  B.  but  un- 
to whom  he  has  given  notice  of  his  intention  known  to  the  insolyent :  it  was  held,  that 
to  apply  for  his  discharge,  1  Chitty's  Rep.  the  description  was  sufficient,  4  B.  &  C. 
222  J  but  such  notice  is  no  longer  essential.  214  ;  2  C.  Ac  P.  120 ;  1  R.  Ac  M.  322,  S.  C. 
The  53  Geo    3,  c.  102,  s.  10,  directed  that        And  if  an  insolvent  state  a  bill  in  his 
the  order  of  discharge  should  name  the  cred-  schedule,  as  drawn  by  himself  on  M.  where- 
itois  as  to  whose  claim  the  prisoner  should  be  as  it  was  drawn  by  M.  on  him,  if  the  jury 
discharged,  7  Taunt.  179 ;  but  this  is  no  Ion-  are  satisfied  that  the  same  bill  was  meant, 
ger  necessary,  and  it  suffices,  if  the  schedule  and  the  description  was  by  mistake,  it  is  a 
nanie  the  creditor  or  the  debt  as  distinctly  as  good  discharge,  2  C.  &  P.  120 ;  1  R.  6c  M. 
the  debtor  can  do,  which  is  still  necessary.  322,  S.  C.    Where  a  creditor  authorizes  his 
With  respect  to  the  necessity  of  naming  the  debtor  to  omit  any  statement  of  his  debt  in 
creditor  in  the  schedule,  it  is  observable  that  the  schedule,  he  cannot  take  advantage  of 
the  40th  and  46th  sections  require  that  the  such  omission,  and  the  discharge  will  be  a 
name  of  the  creditor  be  named  if  possible,  but  bar  to  any  action,  3  Moore,  231.    See  fur- 
suppose  the  difficulty  of  stating  such  creditor  ther,  4  Adol.  &  £11.  887 ;  4  Tyr.  180. 
in  the  case  of  negotiable  security.    Under        (x)  Sect.  61.    See,  as  to  the  construction 
the  1  Geo.  4.  c.  119,  s.  50,  (nearly  corres-  of  the  former  Insolvent  Acts,  5  B.  &  C. 
ponding  in  terms  wiUi  the  above),  where  an  381  j  1  M.  fie  P.  91.    As  to  bastardy  bonds, 
msolvent  contracted  for  goods  with  A.  the  3  Bing.  154.  ^ 
agent  for  a  company,  and  after  giving  him        (y)  4  B.  fie  C.  419  ;  6  D.  6c  R.  491,  S.  C. 
two  promissory  notes  for  the  debt,  amount-       \z)  See  ante,  56,  note  (ii). 
ing  to  £82  2s.  6J.  took  the  benefit  of  the 


(1)  Maag's  Case,  1  Ashm.  97. 
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u*       signee,  or  provisional  assignee,  according  to  the  provisions  of  the  Insolvent 
"'ISS!"   Act  in  that  behalf  (a). 
7.  Insol-         A  married  woman  may,  under  the  72d  section  of  the  Insolvent  Act, 
vency.       petition  and  obtain  her  discharge  from  debts  the  same  as  a  fepae  sole,  on 
assigning  her  separate  property,  but  so  as  not  to  prejudice  any  rights  of  her 
husband  to  her  property  (b).    The  discharge  of  the  husband  under  the  In- 
solvent Act  does  not  preclude  a  creditor  from  taking  the  wife  in  execution 
for  her  debt  contracted  dum  Bola^  unless  she  has  no  separate  property  (c). 
When  a  prisoner  has  been  discharged  under  the  LorM  Act^  the  judg- 
ment obtained  against  the  prisoner  remains  in  force,  and  execution  may  at 
iiny  time  be  taken  out  thereon  against  the  property  and  effects  of  the  pris- 
oner, except  his  wearing  apparel,  bedding,  and  tools  of  trade,  to  the  value 
of  £10,  but  no  action  of  debt  can  be  supported  upon  such  judgment  ((2)  (1). 

Sthly.   In      Jq  general  a  feme  covert  cannot  be  sued  alone  at  law  («)  ;  and  when 
marriage.    &  ^^^^  ^^^^9  ^^^  ^^  entered  into  a  contract,  marries  (/},  the  husband  and 
wife  must  in  general  be  jointly  sued  (2),  though  the  husband  state  an  ac- 
count, and  expressly  promise  to  pay  the  debt  or  perform  the  contract  (^)  ; 
and  where  the  wife  was  a  yearly  tenant  before  marriage,  at  a  rent  payable 

(a)  Sect.  61.    See  6  Bing.  293.    As  to        (e)  2B.  ^  T.  105;  2  T.  B.  363;  Com. 
warrant  of  attorney  to  be  given  to  provision-    Dig.  Plead.  2  A.  1 ;  3  Campb.  123. 

al  assignee,  s.  57 ;  1  Wm.  4,  c.  37,  s.  3.  (/)  -^  marriage  in  fact,  thongb  not  strictly 

(b)  7  Geo.  4,  c.  57,  s.  72.    That  clause  legal,  is  sufficient  for  this  purpose,  Andr. 
was  introduced  in  consequence  of  the  de-  227,  228 ;  1  Campb.  245 ;  2  £sp.  637. 
cision  in  ex  parte  Deacon,  5  B.  &  Aid.  759.  fg)  7  T.  R.  348  ;   AUe/n,  72  ;    1  Keb. 

(c)  8  B.  &  C.  1 J  2  Man.  &  R.  124,  S.  C.  281 ;  2  T.  R.  480:  3  Mod.  186 ;  Bac.  Ab. 
But  see  5  Bar.  &  Adol.  303.  Bar,  and  Jeme,  L. ;    1  Taunt.  217,  245; 

(d)  32  Geo.  2,  c.  28,  s.  20.  Com.  Dig.  Pleader,  2  A.  1. 


(1)  In  the  fourth  edition  the  passage  in  the  text  was  followed  by  this  remark — ''If, 
however,  in  either  of  these  cases,  the  debtor,  after  his  discharge,  expressly  and  indefinitely 
promise  to  pay  the  debt,  he  may  be  sued  and  taken  in  execution  upon  such  new  contract, 
as  in  the  case  of  a  bankrupt,^'  and  referring  to  the  following  authorities —  3  M.  &  S.  395. — 
2  Stra.  1233.— 2  B1.  1217.— 2  Campb.  443.-3  B.  &  P.  394 ;  ace.  sed  vide  6  Taunt.  563,  to 
which  the  following  note  was  added  by  the  Editor, — *'  But  see  Couch  v.  Ash,  and  Herbert 
«.  Williams,  5  Cow.  265,  527,  contra.  See  also  the  views  taken  of  the  text,  the  authorities 
referred  to  by  Mr.  Chitty  in  support  of  it,  and  the  reasons  for  a  different  doctrine,  Ingra- 
ham's  Insolvent  Laws  of  Pennsylvania,  202  to  214,  2d  edit." 

The  Supreme  Court  in  New  York  decided  that  an  action  could  not  be  maintained 
against  the  maker  of  a  promissory  note  payable  to  bearer,  by  a  person  to  whom  the  same 
has  been  transferred,  where  the  maker  has  obtained  a  discharge  from  all  his  debts  as  an 
insolvent  debtor,  previous  to  the  transfer;  although  after  the  discharge,  but  before  the 
transfer,  the  maker  makes  a  new  promise  to  the  payee  to  pay  the  debt,  and  such  new 
promise  is  set  up  by  way  of  replication  to  the  plea  of  discharge.  Depuy  «.  Swart,  3  Wend. 
135  Insolvent  discharges  reach  to  the  contract  itself  and  impair  its  obligation.  Sturges 
V.  Crowningshield,  4  Wheat.  122.  The  note  is  functus  officio,  and  can  have  no  negotia- 
ble qualities,  because  it  has  no  legal  existence.  Baker  v.  Wheaton,  5  Mass.  509.  Al- 
though the  insolvent  is  legally  exonerated  from  the  payment  of  his  antecedent  debts,  the 
morid  obligation  remains ;  and  this  obligation  is  a  sumcient  consideration  for  a  new  prom- 
ise.   M'Nair  v.  Gilbert,  3  Wend.  344. 

(2)  Vide  Angel  v.  Felton,  8  Johns.  149.  But  if  a  feme  sole  marries  pending  a  suit 
against  her,  the  marriage  need  not  be  noticed  in  the  subsequent  proceedings.  It  does 
not  aiSect  the  form  of  the  proceedings.  The  suit  goes  on  as  if  no  marriage  had  taken 
place.  Roosevelt  v.  Dale,  2  Cowen,  581.  The  husband,  however,  though  not  a  party 
on  the  record,  is,  so  fsu:  as  his  interest  is  concerned,  a  party  with  his  wife  ;  and  he  is  to 
be  received  to  make  an  affidavit  of  merits  under  the  rule  which  requires  this  to  be  done 
by  the  party.  He  is  substantially  a  party ;  and  on  recovering  judgment  against  her  he 
may  be  made  an  actual  party  by  a  scire  facias,  and  in  this  manner  be  subjected  to  execu- 
tion,   lb. 
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quarterly,  and  she  married  before  a  quarter's  rent  became  payable,  it  was       n. 
held,  that  in  an  action  to  recover  such  quarter's  rent,  the  wife  should  be    i'^^^^- 
jomed(A).     Bnt  if' the  husband,  in  respect  of   some  new  consideration,  g  ^^i^' 
as  for  forbearance,  &c.  expressly  undertake  in  writing  to  pay  the  debt,  riage. 
or  perform  tiie  contract  of  the  feme,  he  may  be  sued  alone  on  such  under- 
taking (i). 

*When  rent  becomes  due  after  the  marriage,  upon  a  lease  to  the  feme  L  ^^  J 
wUlst  sole,  or  any  other  breach  of  the  covenants  contained  in  such  lease  is 
committed  during  the  coverture  (1),  the  action  may  be  against  both,  or 
against  the  husband  alone  (A;).  But  the  feme  can  in  no  case  be  sued 
upon  a  mere  personal  contract  made  during  coverture  (2),  although  she 
live  apart  from  her  husband,  and  have  a  separate  maintenance  secured  to 
her  by  deed  (m),  or  be  separated  under  a  sentence  of  divorce  a  mensa  et 
thoro  (n).  But  it  seems  that  she  is  liable  upon  such  a  contract,  if,  being 
under  a  moral  obligation  in  regard  to  the  nature  of  the  contract,  she,  after 
the  death  of  the  husband  expressly  promise  to  perform  it  (0).  And  an 
action  on  the  assumpsit  of  husband  and  wife,  against  both,  is  bad,  for 
quoad  the  wife  the  pronuse  is  void  (p)  •  But  an  action  of  covenant  on  the 
warranty  in  a  fine,  or  on  a  covenant  running  with  the  land  of  the  wife,  de- 
mised by  her  pursuant  to  the  statute,  during  the  coverture,  may  be  sup- 
ported against  her  (jq)  ;  and  it  is  said  that  upon  a  lease  to  the  husband  and 
wife  for  her  benefit,  the  action  may  be  against  both  (r).  If  the  husband  be 
ewiUUr  mortuus,  or  even  transported  for  a  term  of  years,  or  has  been 
abroad  seven  years  and  not  heaid  of  (»),  though  he  voluntarily  lefl  the 
kingdom  (t)  (2),  the  wife  may  be  sued  alone  upon  a  contract  made  by 
her  during  that  time  (u)  ;  but  a  woman  by  birth  an  alien,  and  the  wife  of  an 
alien,  cannot  be  sued  as  a  feme  sole,  if  her  husband  has  lived  with  her  in 
this  country,  although  he  has  left  her  here,  and  entered  into  the  service  of 

rh)  3  Moore,  307 ;  1  B.  &  B.  50,  S.  C.  Gow,  R.  10. 

0  AUeyn,  73  ;  7  T.  R.  349.  Co)  See  5  Taunt.  36 ;  1  Stra.  94. 

(i)  6  Mod.  239;  1  Ron.  Ab.  348,  pi.  45,  (p)  Palm.  313;    1  Taunt.  217.     See  7 

50;  Thomp.  Ent.  117 ;  Com.  Dig.  Bar.  and  Taunt.  432 ;  2  Moore,  126. 


Fenu,  Y. ;  6  T.  R.  176 ;  1  New  B.  174.  (q)  2  Sauud.  180,  n.  9. 

(0  8  T.  R.  545;  2  B.  Ac  P.  105;   Palm.        (r)  1  RoU.     "        - 
312 ;  1  Tiauni,  217;  4  Price,  48.  and  Feme,  L. 


[O'bT.  R.  545;  2  B.  Ac  P.  105;   Palm.        (rj  1  RoU.  Ab.  348,  350;  Bac.  Ab.  Bar. 


(m)  8  T.  R.  545 ;  2  New  R.  148.    How  (s^  2  Campb.  113,  273. 

and  when  liable  in  equity  on  a  bill  or  note,  (t)  Id. 

3  Mad.  387.  («)  1  B.  &  P.  358,  n.  (/);  Co  Lit.  133 

(*)  6M.  4cSel.73;  3  B.  &C.  291.    Ali-  a ;  2  B.  &  P.  105 ;  4  Esp.  Rep.  27,  28. 
ter  as  to  a  divorce  a  vinculo  matrimonii^  1 


(1)  Vide  Grasscr  v.  Eckart,  1  Binn.  575 ;  Robinson  v.  Reynolds,  1  Aiken's  (Vermont) 
12d.  Or  where  ^e  husband  being  an  alien,  and  never  within  the  United  States,  has  de- 
serted his  wife.    Gregory  v.  Paul,  15  Mass.  31.    See  ante,  28,  note. 

(2)  See  ante,  28,  note.  See  Rhea  0.  Rhenner,  1  Peters'  Su^.  Ct.  105.  In  Pennsylva- 
nia, if  a  husband  desert  his  wife,  and  ceases  to  perform  his  marital  duties,  the  acquisitions 
of  property  made  by  the  wife  during  such  desertion  ore  her  separate  estate,  and  she  may 
dispose  of  them  by  will  or  otherwise.  Starrett  v.  Wynn,  17  Serg.  &  Rawle,  230.  So, 
if  a  hosband,  by  deed  of  separation  without  trustees,  relinquish  to  his  wife  all  his  right 
to  her  land,  reserving  the  payment  of  an  annual  sum,  the  land  is  not  liable  to  the  execu- 
tion of  a  creditor  of  the  husband,  who  obtains  judgment  against  him,  aAer  he  and  his 
wife  have  been  notoriously  separated  for  nine  years.  Bouslaugh  v.  Bouslaugh,  13  Serg. 
&  Rawle,  361.  A  father  placed  the  proceeds  of  lands  under  the  control  of  a  son,  for  the 
benefit  of  a  daughter  who  was  a  feme  covert ;  held,  that  no  action  could  be  maintained  at 
law  in  the  name  of  the  husband  and  wife ;  the  remedy  being  in  equity.  Duval  r.  Covcn- 
hoven,  4  Wend.  561. 
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Where 
wife  sur- 
vives. 


Conse- 
quences  of 
mistakes. 


a  foreign  siate  (x)  (1).  In  the  case  of  a  feme  covert  exeentrix  or 
tratriz,  she  must  be  joined  with  the  husband  in  an  action  on  any  personal 
contract  of  the  deceased  (y)  ;  and  if  a  man  marry  an  administratrix  to  her 
former  husband,  who  had  wasted  the  assets  during  her  widowhood,  they 
may  be  jointly  sued  for  such  devastavit  (z)  ;  but  for  rent  due  during  the 
coverture  on  a  lease. which  the  wife  has  as  executrix,  the  husband  may  be 
sued  alone  (a). 

When  the  hufiband  mirviveSy  he  is  not  liable  to  be  sued  in  that  character 
for  any  contract  of  the  feme  made  before  the  coyerture,  unless  judgment 
bad  been  obtained  against  him  and  his  wife  before  her  death  (2) ;  and  if  she 
die  before  judgment,  the  suit  will  abate  (i)  (8).  But  if  the  husband  neg- 
lect, during  her  life,  to  reduce  her  choies  in  action  into  possession,  the 
creditor  may  sue  the  person  who  administers  thereto,  for  debts  due  before 
her  marriage  {c)\  and  for  rent  accruing  during  the  coverture,  or  for  money 
due  upon  a  judgment  obtained  against  husband  and  wife,  he  may  be  sued 
alone  as  the  survivor  ((2). 

In  case  the  wife  survive^  she  may  be  sued  upon  all  her  unsatisfied  con* 
tracts  made  before  coverture  («).  But  the  bankruptcy  and  certificate  of 
the  husband  will  discharge  her  from  all  liability  to  satisfy  debts  which 
could  have  been  proved  under  the  commission ;  and  if  the  husband  and 
wife  be  sued  jointly,  his  bankruptcy  may  be  pleaded  in  bar,  (/)  (4). 

However,  we  have  seen  that  the  discharge  of  her  husband  under  the  In- 
solvent Act  does  not  preclude  a  creditor  from  taking  a  married  woman, 
having  separate  property,  in  execution  for  a  debt,  contracted  by  her  dum 
sola(^g). 

If  the  husband  be  sued  alone  upon  the  contract  of  his  wife  before  cover- 
ture, and  the  objection  appear  upon  the  face  of  the  declaration,  the  de- 
fendant may  demur,  move  in  arrest  of  judgment,  or  bring  a  writ  of  er- 
ror (A)  (5)  .  If  the  contract  were  misdescribed  as  being  that  of  the  hus- 
band, the  plaintifi*  would  be  nonsuited  under  the  general  issue  at  the  trial, 
upon  the  ground  of  variance  between  the  contract  stated  in  the  declara- 
tion and  that  proved.  But  if  the  wife  be  sued  alone  upon  her  contract 
before  marriage,  she  must  plead  her  coverture  in  abatement,  or  a  writ  of 


(x)  3  Campb.  123. 

(v)  Cro.  Car.  155,  519 ;  ante,  52. 

[zS  Cro.  Car.  603. 

[a)  Com.  Dig.  Bar,  and  FenUf  Y. ', 
Thomp.  Ent.  117. 

m  7  T.  B.  350  J  Com.  Dig.  Bar.  and 
Fmey  2  C.  j  Rep.  temp.  Talb.  173 ;  3  P. 
W.  410. 

(c)  3  P.  W.  409  i  Rep.  temp.  Talb.  173. 


(rf)  3  Mod,  189,  n.  (it)  j  6  Mod.  239  j 
Com.  Dig.  Bar.  and  Feme,  2  B. 

(c)  7  T.  R.  350 ;  1  Campb.  189. 

(/)  1  P.  W.  249 ;  2  Ves.  181 :  CuUen, 
392. 

(g)  Ante,  57  ;  8^B.  &  C.  1 :  2  Man.  &  R. 
124,  S.  C. 

(h)  7  T.  B.  348  i  2  Chit.  Bep.  697. 


(1)  In  aa  action  against  husband  and  wife,  for  the  debts  of  the  wife  contracted  hj  her 
while  sole,  a  plea  that  the '  husband  is  an  infant  is  no  bar  to  a  recovery.  Boach  v.  Quick, 
9  Wendell,  238. 

'2)  Buckner  v.  Smith,  4  Desau  Ch.  371 ;  Beach  v.  Lee,  2  Dall.  257. 

^3)  Williams  v.  Kent,  15  Wend.  360. 

^4)  In  an  action  against  husband  and  wife  for  the  debt  of  the  wife,  contracted  by  her 
while  sole,  a  plea  that  the  husband  is  an  infant  is  no  bar  to  a  recovery.  Boach  v.  Quick, 
9  Wend.  238.  Prior  to  her  marriage,  the  wife  was  responsible  for  such  debts,  and  unless 
the  liability  to  pay  them  attached  to  the  husband,  her  creditors  would  be  remediless,  as  ^e 
cannot  be  sued  alone  separate  from  her  husband ;  and  if  she  could,  a  judgment  against 
her  would  be  fruitless,  as  all  her  estate  is  absolutely  or  qualifiedly  vested  in  her  husband. 
Beeve's  Dom.  Bel.  234  ;  Barnes,  95. 

(5)  Carl ».  Wonder,  5  Watts,  97. 
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«rr0r  coram  noibU  most  be  brought ;  and  the  covertare  m  saoh  ease  ean-  n. 
not  be  pleaded  in  bar,  or  given  in  evidence  upon  the  trial  as  a  ground  of  ^^J^ 
ooDsait  (iy  ;  and  if  she  marry  pending  an  acUon  against  hor,  it  vill  not  abate,  g  j^^ 
bat  the  plaintiff  may  proceed  to  execution  vrithout  noticing  the  bus-  riage. 
band  (i)  (1) .  But  if  a  feme  covert  be  sued  upon  her  supposed  contract  made 
during  coTertnre,  she  may  in  general  plead  the  coverture  in  bar,  or  give  it 
in  evidence  under  the  general  issue,  or  under  turn  estfacium^  in  the  case 
of  a  deed  (2).  And  if  the  husband  and  wife  be  improperly  sued  jointly  on 
a  contract  after  marriage,  the  action  will  fcdl  as  to  both  (m)  (2). 


•n.    IN  ACTIONS  IN  FORM  EX  DELICTO.  [  •eo  ] 

Hie  ndea  which  direct  who  are  to  be  the  parties  to  an  action  m  form  &enxxal 
er  deUctOy  whether  as  plaintiflb  or  defendants,  may,  as  in  actions  in  form  ^^''' 
er  eomtraetiAy  be  considered  with  reference,  1st,  to  the  interest  of  the 
plamtiff  in  the  matter  affected,  and  the  liability  of  the  defendant ;  2dly,  the 
nuifJber  of  the  parties,  and  who  must  or  may  sue  or  be  sued ;  Sdly,  where 
there  has  been  an  assignment  of  interest,  &c. ;  4thly,  in  the  case  of  sur- 
monhip;  5ihly,  where  the  party  injured,  or  committing  the  injury,  is 
dead;  6ihly,  in  the  case  of  baankrwptey ;  Tthly,  insolvency ;  and  8thly, 
in  that  of  marriage. 


The  action  for  a  tort  must  in  general  be  brought  in  the  name  of  the  per-        i- 
son  whose  legal  right  has  been*  affected,  and  who  was  legally  interested  T^f'^JJf^'* 
in  the  property  at  the  time  the  injury  thereto  was  committed  (n)  ;  for  he  is  to  sue 
impliedly  the  party  injured  by  the  tort,  and  whoever  has  sustained  the  loss  with  refer- 
18  the  proper  person  to  call  for  compensation  from  the  wrone-doer.    A  ?°f *  ^  ^^ 

^^•^^  1.1-  !.•  1  '^iT-ix  ^  interest  of 

cestui  que  tnist  or  other  person  havmg  only  an  equitable  interest,  cannot  the  plain- 
in  general  sue  in  the  Courts  of  commoti  law  agamst  his  trustee  (3),  or  even  tiff. 

(•)  3  T.  B.  631 ;  2  Boll.  Bep.   53  ;  Sty.  Bui.  N.  P.  172;  2  Stra.  1104. 

2H0  'f  Bac.  Ab.  Bar.  and  Feme,  L.  (m)  Palm.  312 ;  ante,  58. 

(k)  2  Stia.  811 J  4  East,  521;  Cro.  Jac.  (n)  Per  Lord  Kenyon,  8  T.  B.,  332;  3 

323;  Bac.  Ab.  Aiatemeiif,  G.  Campb.  417. 

(0  12  Mod.  101 ;  1  Salk.  7;  3  Eeb.  228; 


Jl)  See  Williams  v.  Kent,  15  Wendell,  360 ;  Johnson  v.  Parmely,  17  Johns.  S7I. 
2)  A  coont  charging  man  and  wife  upon  a  joint  assumption  in  consideration  of  money 
I  and  received  by  them  to  the  plaintiff's  use  is  bad.    Giasser  and  wife  «.  Eckart  and 
wifr,  2  Binn.  575. 

(3)  It  is  otherwise  in  Pennsylvania,  for  the  reason  stated  in  the  next  note.  Besse  v.  Buth, 
13  Serff.  &  Bawle,  434.  Martzell  o.  Stauffer,  3  Penns.  396.  But  since  the  passage  of  the 
Acts  of  14th  June,  1836,  entitled  "  An  act  relating  to  assignees  for  the  benent  of  creditors, 
and  other  Trustees/'  (Pard.  Dig.  75,  Edit.  1837,)  and  that  of  the  16th  June,  1836,  entided 
"An  act  relative  to  the  jurisdiction  and  powers  of  the  Courts/'  (Purd.  Dig.  218,)  by  which 
certain  Equity  powers  are  given  to  the  Courts,  it  is  questionable  whether  an  action  at  law 
would  now  be  sustained  by  the  courts.  See  Bush  v.  Good,  14  Serg.  6c  Bawle,  226.  It  is 
now  the  settled  law  of  the  state  of  New  York,  that  a  mortgagor  has  the  legal  estate  and 
seisin  of  the  land  until  foreclosure,  or  entry  by  the  mortgagee.  Sedgwick  «.  HoUenbacb,  7 
Johns.  380 ;  Stanard  v.  Eldridge,  16  Johns.  254.  See  also,  for  the  doctrine  in  Pennsylvania, 
Schuylkill  Nav.  Co.  v.  Thobum,  7  Serg.  Ac  Bawle,  411.    And  his  wife  may  support  a  writ 
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I-        a  third  person  (o)  (1) ;  unless  in  cases  where  the  action  is  against  a  mere 
^  wh'^^"  wrong  doer,  and  for  an  injury  to  the  actoal  possesion  of  the  eeitui  qu^ 


sue^c      ^''^^  Cp)'    Many  of  the  roles  and  instances  which  have  been  stated  in 

spect  to  the  person  to  be  made  the  plaintiff  in  actions  in  form  ex  contractu, 
here  also  govern  and  are  applicable  (9). 

Actions  in  form  ex  delicto  are  for  injuries  to  the  absolute  or  relative 
rights  of  pereons  to  verwmal  or  real  property. 

For  inju-        The  action  for  an  injury  to  the  abeohUe  rights  oiper%on%  as  for  assaults, 

pw-wm  ^^  batteries,  wounding,  injuries  to  the  health,  liberty,  and  reputation,  cim 
only  be  brought  in  the  name  of  the  party  immediately  injured,  and  if  he 
die,  the  remedy  determines.  With  respect  to  injuries  to  the  relative 
rights  of  persons,  the  instances  in  which  a  husband  may  sue  alone,  or 
should  join  his  wife  in  an  action  for  injuries  to  the  person  of  his  wife,  will 
be  hereafter  noticed  (r).  In  the  case  of  master  and  servant^  the  master 
may  sue  alone  for  the  battery  of  (2),  or  for  debauching  his  servant,  al- 

[  *61  ]  though  they  are  not  related,  when  there  *is  evidence  to  prove  a  conse- 
quent loss  of  service  (<)  ;  and  a  father  may  sue  for  the  seduction  of  lus 
daughter,  although  she  was  married,  provided  some  loss  of  service  can  be 
proved  (f).  But  if  there  be  no  evidence  of  such  loss,  an  action  cannot  be 
supported  in  the  name  of  the  master  (t^).  A  parent  cannot,  it  should 
seem,  sue  in  that  character,  even  for  taking  away  his  child,  unless  it  be 
his  son  and  heir,  or  unless  a  loss  of  service  be  sustained  (2;)  ;  clearly  he 
cannot  support  an  action  for  debauching  his  daughter,  or  beating  his  child, 
unless  there  be  evidence  to  support  the  allegation  per  quod  servitium 
amisit  (y)  (3).    And  if,  from  it  seztreme  youth,  no  service  could  be  ren- 

(0)  1  Sanders  on  Uses  and  Trusts,  222,  Co.  330. 

223;  7  T.  R.  47.    See  Holt,  C.N.  P.  641 ;  8  (z)  Cro.  Eliz.  55,  770 ;  3  Bla.  Com.  141. 

Taunt.  263,  S.  C.  ^5  Moore,  240,  S.  C.  Per  Holroyd,  J,  4  B.  &  C.  662 ;  7  D.  &  E. 

(p)  1  East,  244  ;  2  Saund.  47  d.  138,  S.  C. 

fq)  Ante,  2  to  8.  (y)  5  East,  45.    See  Holt,  C.  N.  P.  453. 

V)  Fost,  73.  Very  slight  evidence  of  service  is  sufficient, 

V)  Peake,  C.  N.  P.  55,  233  j  5  East,  45,  2  T.  R.  168 ;  5  Tr.  360 ;  Peake,  C.  N.  P.  55, 

47';  3  Bla.  Com.  142 ;  11  East,  23;   9  Co.  233;  Sir  T.  Raym.  259.    A.  with  intent  to 

113 ;  10  Co.  330 ;  2  New  Rep.  476.  seduce  B.'s  servant,  hires  her  as  his  servant, 

(t)  7  B.  Ac  C.  ^7 ;  1  Man.  6c  R  166,  S.  C.  then  seduces  her.    B.  may  sue  A.  for  the  se- 

(»}  Id ;  3  Bla.  Com.  142 ;  9  Co.  113 ;  10  duction,  2  Stark.  Rep.  493. 


of  dower  to  be  endowed  of  the  equity  of  redemption.  Hitchcock  ly^d  wife  v.  Harrington,  6 
Johns.  295  ;  Collins  v.  Torrey,  7  Johns.  278  ;  Tabele  o.  Tabele,  1  Johns.  Cha.  45.  See  also 
in  Massachusetts,  Snow  v.  Stevens,  15  Mass.  279.  And  although  the  mortgage  is  a  suf- 
ficient title  to  enable  the  mortgagee  to  recover  in  ejectment,  Jackson  d.  Ferris  v.  Fuller,  4 
Johns.  215 ;  Lessee  of  Simpson  v.  Ammons,  1  Binn.  175.  Yet  the  mortgagor  may  main- 
tain trespass  against  the  mortgagee,  and  to  a  plea  of  liberum  tenementum  by  the  latter  may 
reply  that  the  freehold  was  in  himself.    Runyan  v.  Mersereau,  11  Johns.  534. 

(1)  It  was  otherwise  in  Pennsylvania,  the  courts  in  that  state  not  possessing,  until  recent- 
ly, any  general  equity  powers.  Kennedy  v.  Fury,  1  Dall.  72 ;  Lessee  of  Simpson  v.  Am. 
mons,  1  Binn.  177. 

(2)  This  was  law  at  the  time  of  Bracton.    7  Reeve's  Hist.  £.  L.  45. 

(3)  Contra  Martin  v,  Payne,  9  Johns.  387 ;  Homketh  v.  Barr,  8  Serg.  &  Rawle,  36  ;  Van- 
horn  V.  Freeman,  1  Halst.  322.  Where  it  was  held  that  the  right  of  the  parent  to  the  ser- 
vices of  his  daughter,  under  the  age  of  twenty-one^  was  sufficient  to  mamtain  the  action 
without  proof  of  an  actual  service.  But  where  the  daughter  is  above  that  age,  she  must 
be  in  her  father's  service,  so  as  to  constitute  in  law  and  in  fact,  the  relation  of  master  and 
servant,  in  order  to  entitle  her  father  to  a  suit  for  seducing  her.  Nickleson  v.  Stryker,  10 
Johns.  115  ;  Mercer  v.  Walmesley,  5  Har.  6c  Johns.  27 ;  6  Serg.  6c  Rawle,  177,  ace.  In 
Pennsylvania  an  action  cannot  be  maintained  by  a  mother  for  debauching  her  daughter, 
per  quod  servitium  amisit  where  the  seduction  was  during  the  life  of  the  fa^er,  with 
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dered  by  the  cluld,  the  parent  cannot  sae  for  a  personal  injury  inflicted        i* 
upon  the  child ;  the  father  not  having  necessarily  incurred  any  expense  '^^J'^"' 
upon  the  occasion  («).    In  case  of  the  battery  of  the  wife  or  servant,  if  su^^c!° 
there  be  any  evidence  sujScient  to  support  an  action  in  the  name  of  the 
husband  or  master,  it  is  frequently  most  advisable  to  proceed  accordingly, 
because  in  such  action,  if  the   plaintiff  recover  less  than  408.  damages, 
he  urillbe  entitled  to  full  costs  (a).     The  wife,  the  child,  and  the  servant, 
having  no  legal  interest  in  the  person  or  property  of  the  husband,  the  pa- 
rent, or  master,  cannot  support  an  action  for  any  injury  to  them  (6)  (1). 

In  treating  of  the  action  of  trover ,  it  is  not  proposed  to  consider  the  nature 
and  extent  of  the  property  in  or  right  to  perianal  property,  necessary  to 
support  an  action  against  a  wrong  doer,  but  it  may  be  expedient  to  notice 
in  this  place  some  of  the  general  rules  upon  the  subject. 

The  (xbeolute  or  general  owner  of  perianal  property,  having  also  the  For  inja- 
right  of  immediate  possession,  may  in  general  support  an  action  for  any  j^^^'^'^' 
injury  thereto,  although  he  never  had  the  actual  possession  ((?)  (2). 

An  action  for  an  injury  to  personalty  may  also  be  brought  in  the  name  of 
the  person  having  only  a  ipeeial  property  or  interest  of  a  limited  or  tem- 
porary nature  therein  (d).  But  in  this  case  the  general  rule  seems  to  be 
that  tiie  party  should  have  had  the  actual  possession  (6). 

There  are  cases  in  which  a  party  having  the  bare  poneimn  of  goods, 
which  is  prima  facie  evidence  of  property,  may  sue  a  mere  wrong  doer 
who  takes  or  injures  them,  although  it  should  appear  that  the  plsdntiff  has 
not  the  strict  legal  title  (3)  ;  there  being  no  claim  *by  the  real  owner,  and  [  *62  ] 
the  defendant  having  no  right  or  authority  from  him  (/)• 

(2)  4  B.  &  C.  660 ;  7  D.  &  B.  133,  S.  C.  (c)  2  SaancL  47  a,  note  1. 

(a)  3  Wils.  319 ;   1    Salk.  216 ;  2  Ld.  Cd)  2  Saund.  47  b,  c,  d. 

Raym.  831.  (e)  1  B.  &  P.  47  d. 

{b)  3  Bla.  Com.  143  -,  1  Salk.  119.  (/)  2  Saund.  47  c.  d.   t 


whom  the  daughter  resided  at  the  time ;  although  a(\er  the  father's  death  she  re- 
mained with  the  mother,  who  was  at  the  expense  of  her  lying-in,  and  who  supported 
her  and  her  child,  Logan  v.  Murray,  6  Serg.  6c  Rawle,  175  ;  AUter  in  New  Jersey,  Coon 
9.  Mofiet,  2  Penn.  583  ;  The  idighest  acts  of  service  are  sufficient.  Moran  v.  I^awes,  4 
Cowen,  412.  Thus,  where  a  bound  apprentice  was  seduced ;  the  indentures  beings  subse- 
quently cancelled  when  she  returned  and  was  deliyered  at  her  widowed  mother's  house. 

Sergent  v. ,  5  ib.  106.    A  female  under  age  is  presumed  to  be  so  under  the  control  of 

the  parent  is  to  entitle  the  latter  to  maintain  the  action.  Thompson  v.  Miliar,  1  Wend. 
447.  Although  the  daughter  be  a  servant  de  facto  of  another,  and  the  father  has  relin- 
quished all  claim  to  her  services,  still  the  latter  may  maintain  the  action,  he  being  liable 
lor  the  expenses  of  her  l^ing  in*  Clark  «.  Fitch,  2  ib.  But  if  the  daughter  be  twenty- 
one  years  of  a^e,  it  is  difierent.  In  such  case,  there  must  be  actual  service.  Stewart  v. 
Kip,  1  ib.  376.  And  a  party  in  loco  parentit  may  maintain  an  action  on  the  case  fi«r  quod 
terpttiMM  amisit  for  an  abduction  of  his  daughter's  illegitimate  offspring.  Moritz  v.  Gamhart, 
7  ^HTatts    302. 

(1)  Vide  2  Reeve's  Hist.  E.  L.  45,  46. 

(2)  Vide  Thorp  v.  Burling,  11  Johns.  285  :  Smith  «.  Plomer,  15  East,  607 ;  Biid  v. 
Oark,  3  Day,  272;  Williams  v.  Lewis,  ibid.  496;  Caiy  v.  HotaiUng,  1  Hill,  311. 
An  action  for  injury  to  personal  property  is  rightly  brought  in  the  name  of  the  owner  at 
the  time  of  the  injury,  although  it  is  sold  at  the  time  of  the  action  brought,  or  although 
it  was  in  the  possession  of  his  factor  who  had  a  lien  therein.  Holly  «.  Huggeford,  8 
Pick,  73 ;  Boynton  v.  Wilhird,  10  Pick.  166. 

(3)  So,  possession  of  a  ship  under  a  transfer,  void  for  non-compliance  with  the  registry 
acts,  is  a  sufficient  title  against  a  stranger.  Sntten  v.  Buck,  3  Taunt.  302.  An  officer  who 
has  seized  goods  under  an  execution  may  bring  tremss  or  trover  against  a  stranger  for 
taking  them  away.  Barker  and  Knapp  v.  Miller.  6  Johns.  195 ;  Gibbs  v.  Chase,  10  Mass. 
125  ;  7  Cow.  297 ;  Taylor  v.  Mandenon,  1  Asnm.  130 ;  but  a  mere  servant,  having  only 
the  custody  of  goods,  and  not  responsible  over,  cannot  in  general  sue.  Dillenbcu^k  «. 
Jerome,  7  Cow.  294  ;    See  Ludden  «.  Leavitt,  9  Mass.  104. 


*g2  •  ^^  THE  PABTIES  TO  ACTIONS. 

I.  AlQiottgh  in  the  above  instances  Hie  action  may  be  brongbt  by  the  gen- 

pLAiwTipps.  ^yjj  Qp  special  owner  of  goods,  against  a  stranger  (I),  yet  a  jadgment 
IX"  obtained  by  one  in  an  action  againat  a  stranger  for  a  convemon,  is  a  bar 
to  an  action  by  the  other  (^). 

When  the  general  owner  has  not  the  right  of  immediate  possession,  as 
where  he  has  demised  the  goods,  or  let  them  for  a  term  unexpired, 
he  cannot  maintain  trespass  or  trover,  which  are  forms  of  action  founded 
on  possession,  even  against  a  stranger  (K)  ;  although  if  the  injury  were  suf- 
ficient to  affect  his  reversionary  interest,  he  may  support  a  special  action 
on  the  case  to  recover  damages  to  the  extent  of  the  mjury  he  has  sustain- 
ed (t)  ;  and  a  recovery  in  an  action  by  a  par<P^  having  the  possessory  title 
for  the  damage  he  has  sustained,  would  be  no  bar  to  an  action  for  an  injury 
to  the  reversionary  interest  (Je), 
For  inja-  The  person  in  possession  of  real  property  corporeal,  whether  lawfully 
ries  to  retd  or  not,  inay  sue  for  an  injury  committed  by  a  stranger,  or  by  any  person 
property,  i^ho  cannot  establish  a  better  title  (2)  (2)  l  ^^^  ^^  trespass  to  land,  the  per- 
son actually  in  possession,  though  he  be  only  a  eestud  que  trust,  should  be 
the  plaintiff,  and  not  the  trustee.  But  the  rule  is  otherwise  in  ejectment, 
which  is  an  action  to  try  the  right ;  and  the  fictitious  demise  must  be  in 
the  name  of  the  party  legally  entitled  to  the  possession,  although  the  bene- 
ficial interest  may  be  in  another  (m)  (8),  and  according  to  the  strict  nature 
of  the  right ;  thus  tenants  in  common  cannot  join,  but  must  sever ,  in  sep- 
arate demises,  in  a  declaration  in  ejectment  (n).  Nor  should  tenants  in 
common  join  in  debt  for  double  rent  (p).  The  party,  however,  must  be 
in  the  actual  possession,  or  he  must  have  the  general  property,  in  respect 
of  which  possession  immediately  follows,  (as  in  the  instance  of  the  pos- 
session of  his  mere  servant)  (p),  or  he  cannot  maintain  an  action  of  tres- 
pass ;  a  mere  rigJU  to  enter  is  not  sufficient  (j)  (4).    In  the  case  of  real 

}g)  2  Saxind.  47  e. ;  1  Bulst,  68 ;  2  Vin.  (o)  Wilkinson  v,  HaU,  1  Bing.  N.  C.  713. 

Ab.  49  pi.  6.  ip)  6  B.  &  C.  703. 

(h)  7  T.  R.  9;  3  Campb.  417;  1  R.  &  (q)  5  B.  &  Aid.  600;  ID.  &  R.  225,  S. 

M.  99;  1  Price,  53-,  post.    See  an  illustra-  C. ;  2  Moore,  666.    Commissioners  of  sewers 

tive  case,  Blozam  v.  binders,  4  Bar.  &  Cres.  cannot  maintain  an  action  against  the  com- 

941.    7  D.  &  R.  396,  S.  C.  mission ers  of  a  harbor,  for  breaking  down  a 

(t)  7  T.  R.  9  ;  3  Lev.  209 ;  1  Taunt.  190.  dam  erected  by  the  former  as  such  commis- 

191.     '                                                    *  sioners,  across  a  navigable  river,  as  the  an- 

(A;)  3  Lev.  209 ;  1  Taunt.  190, 191,  194  ;  thority  to  be  exercised  b^  them  on  behalf  of 

2  Cruise,  458.  the  public  does  not  vest  in  them  such  a  prop- 

fl)  1   East,  244;  Willes,  221 ;  3  Burr,  erty  or  possessory  interest  as  will  enable 

15o3;  2  Stra.  123;  Cro.  Car.  586;  Feake,  them  to  maintain  sueh  action.    3  Moore,  666. 

67 ;  1  Taunt.  83, 190, 191,  194 ;  8  East,  394 ;  But  the  contractors  for  making  a  navigable 

5  B.  6c  Aid.  600;  1  D.  &  R.  225,  S.  C.  canal  having,  with  the  permission  of  the 

(»)  7  T.  R.  47,  50.  owner  of  the  soil,  erected  a  dam  of  earth 

(n)  Doe  V.  Erriugton,  3  Nev.  &  Man.  616.  and  wood  upon  his  close  across  a  stream 


(1)  Vide  Putnam  v.  Wylie,  8  Johns.  432 ;  7  Conn.  235. 

(2)  A  guardian  in  socage  may  maintain  trespass  for  an  injury  to  the  land  of  the  ward. 
Byrne  v.  Van  Hoesen,  5  Johns.  66.  But  a  person  occup3ring  land  merely  as  a  servant  of 
the  owner,  and  not  as  a  tenant,  cannot  maintain  an  action.  Bertie  «.  Beaumont,  16  East, 
33. 


(3)  See  ante,  p.  60^ 


See,  however,  Bulkley  v.  Dolybeare,  7  Conn.  232.  The  owner  of  a  brickyard,  who 
has  authorixed  a  third  person  to  enter  and  make  bricks  at  will,  may  still  maintain  an  ac- 
tion tot  an  injiiry  to  the  pOMession  merely.    Shaw  «.  Cummiakey,  7  Pick.  76. 
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property,  there  is  not  *that  constmctive  poeseesion  which  may  exist  in  the        i. 
case  of  personalty,  and  the  party  entitled  to  possession  cannot  maintain  ^^^^"'' 
trespass,  unless  he  has  had  actual  possession  by  himself  or  his  servant,  ^^  ^^^^^ 
though  he  have  the  freehold  in  law  (r)  and  after  a  feoffment  with  livery 
of  seimn,  the  feoffee  may  maintain  tresspass,  notwithstanding  a  tenant  at 
will  was  in  possesion  at  the  time  of  such  feoffment,  and  did  not  assent  to 
the  same  («).     These  rules  will  be  more  fully  considered  in  the  next  chap- 
ter, when  considering  the  cases  in  which  an  action  of  trespass  is  sustaina- 
ble (i).    A  person  having  the  immediate  reversion  or  remainder  in  fee  or 
in  tail,  or  for  a  less  estate,  may  support  an  action  on  the  case  for  waste  (1), 
or  any  nuisance  of  a  permanent  nature,  or  which  affects,  litigates,  and 
injures  the  rights  and  which  is  injurious  to  his  reversionary  interest  (u)  ; 
bat  he  cannot  sue  in  treepasa  when  the  possession  is  lawfully  in  his  tenant 
or  other  person  (2;)  (2). — ^The  tenant  mdkj  support  trespass  against  a  stran- 
ger for  an  injury  to  his  possession ;  and  the  immediate  reversioner  may,  at 
the  same  time,  support  an  action  on  the  ccue^  if  the  injury  were  sufficient 
to  prejudice  his  right  and  interest ;  and  a  recovery  by  one  will  be  no  bar  to 
an  action  by  the  other  (jr).    But  the  reversioner,  when  he  sues,  must  al- 
lege and  prove  such  a  permanent  injury  as  necessarily  affects  his  inter- 
est (2).    When  trees  are  excepted  in  a  lease,  the  lessee  has  no  interest 
therein,  and  cannot  sue  even  a  stranger  for  cutting  them  down,  though  he 
might  for  the  trespass  to  the  land ;  and  in  such  case  the  lessor  may  support 
trespass  against  the  lessee  or  a  stranger,  if  he  either  fell  or  damage  them  ; 
but  if  there  be  no  exception  of  the  trees  in  the  lease,  the  lessee  has  a  par- 
ticular interest  therein,  and  maj^  support  trespass  against  the  lessor  or  a 
stranger  for  an  injury  to  them  during  the  term ;  but  the  interest  in  the  body 
of  the  trees  remains  in  the  lessor  as  part  of  his  inheritance,  and  he  may 
support  an  action  on  the  case  against  a  lessee  or  a  stranger  for  an  bjury 

there,  for  the  purpose  of  completing  their  191,  194 ;  1  M.  &;  Sel.  234 ;  Ancient  Lights, 

vork,  have  a  possession  sufficient  to  entitle  4  Burr.  2141 ;  3  Carr.  &  Pay.  617.    The 

them  to  maintain  trespass  against  a  wrong  remedy  for  waste  is  fully  considered  under 

doer.    5  B.  &;  Aid.  600 ;  1  D.  Ac  R.  255,  the  head  of  Case,  post, 

S.  C.    Sec  other  cases  in  Bum,  J.  tit.  Foor,  (x)  Id.  ibid. ;  1  Taunt.  190 ;  7  T.  R.  9. 


(x)  Id,  ibid. ;  1 
(y)  4  Burr.  214 


to  th§  ratability  of  mines,  &c.  (y)  4  Burr.  2141  j  3  Lev.  209,  359,  360 ; 

8  Com.  Dig.  Trespass,  B.  3.  Com.  Dig.  Aaion^   Case,  Nuisance,   B.  j    1 

Bali  V.  Cullimore  and  another,  1  Gale,  Taunt.  183,  190,  191,  194.    As  to  remedy 

96.  by  reversioner,  also  by  tenant,  on  9  (}eo.  1, 

fO  Fost.  c.  22,  against  the  hundred  in  case  of  a  ma- 
tt) 1  Saund.  323  b. ;  2  Saund.  252  b. ;  3  licious  fire,  9  B.  6c  C.  134, 142 ;  4  Man.  k. 
Lev.  209,  360 ;   4  Burr.  2141 ;  Com.  Dig.  Ry.  130,  S.  C. 
AaioH,  Case,  Nuisanu;  1  Taunt.  183,  190,  (z)  1  M.  &  Sel.  234  j  1  Taunt.  202. 


(1)  Vide  Provost  and  Scholars  of  Queen's  College  v.  Hallet,  14  East,  489 ;  Attersol  v. 
Stevens,  1  Taunt.  190,  194,  195,  202,  203,  ante,  33,  n.  1. 

(2)  Vide  CampbeU  v.  Arnold,  1  Johns.  511.  So,  the  lessor  cannot  maintain  trespass 
against  the  sub-tenant  at  wiU  of  his  lessee.  Toby  e.  Webster,  3  Johns.  468.  At  com- 
mon law  an  action  of  waste  could  not  be  maintained  against  a  tenant  for  life,  except  by 
him  who  had  the  immediate  estate  of  inheritance  expectant  on  the  determination  of  the 
estate  for  life ;  but  a  statute  of  the  state  of  New  York  gives  an  action  of  waste  for  tres- 
pass to  any  person  seised  in  remainder  or  reversion,  for  an  injury  to  the  inheritance,  not- 
withstanding any  intervening  estate  for  life  or  for  years.  Ses.  36,  c.  56,  s.  33 ;  1  R.  L. 
527 ;  1  Rev.  Stat.  750,  s.  8.  As  to  the  construction  of  this  section  of  the  act  for  the  amend- 
maU  of  the  law.  Vide  Livingston  ».  Haywood,  11  Johns.  429;  Wickham  v.  Freeman,  12 
Johns.  183.  A  reversioner  cannot  maintain  trespass  for  an  injury  to  the  inheritance,  com- 
mitted bv  a  person  who  acts  under  the  authority  or  by  the  permission  of  the  tenant  for 
life;  suoi  person  not  bein^  a  stranger  within  the  meaning  oi  the  statute  authorizing  ac- 
tions by  reversioners.    Livmgston  v.  Mott,  2  Wend*  605. 


OS  a  ^F  THE  PARTIES  TO  ACTIONS. 

I.        thereto,  or  even  trover,  if  they  be  cut  down  and  carried  away  (a)  (!)<* 

PLAINTIFFS,  g^|.  ^Q  sustain  a  count  for  an  injury  to  an  alleged  rwersionary  interest  sub- 

suTdcc^  ject  to  a  demise,  the  written  lease  or  agreement  must  be  proved  (by . 

After  a  recovery  in  an  action  of  ejectment,  trespass  for  mesne  profits  may 

be  brought  in  the  name  of  the  lessor  of  plaintiff  or  of  the  nominal  plain- 

[  *64  ]  tiff((?),  and  after  an  escape  in  ^the  latter  action,  the  sheriff  may  be  sued 

for  it  in  the  name  of  the  nominal  plaintiff  (d).    ^ 

Many  of  these  rules  prevail  also  in  the  case  of  an  injury  to  real  proper- 
ty incorporeal^  and  if  there  be  any  injury  to  such  right,  an  action  may  be 
supported,  however  small  the  damage;  and  therefore  a  commoner  may 
maintain  an  action  on  the  case  for  an  injury  done  to  the  common,  though 
his  proportion  of  the  damage  be  found  to  amount  only  to  a  farthing  («). 

2dly.  Who      When  two  or  more  persons  are  Jointly  entitled  or  have  a  joint  legal 
to  join  or    interest  in  the  property  affected,  they  must  in  general  join  in  the  action, 
reference^  or  the  defendant  may  plead  in  abatement  (/)  (2)  ;  and  though  the  interest 
to  the  num-  be  several,  yet  if  the  wrong  complained  of  caused  an  entire  joint  damage, 
heroi         the  parties  may  join  or  sever  in  the  action  (8)  ;  but  as  the  Courts  will  not 
piaintifis.    j^  ^^^  g^-^  ^^  cognizance  of  distinct  and  separate  claims  of  different 
persons,  where  the  damage  as  well  as  the  interest  is  several,  each  party 
injured  must,  in  that  case,  sue  separately  (g).    If  a  third  person  collude 
with  one  partner  in  a  firm  to  injure  the  other  partners,  the  latter  may  sepa- 
rately maintain  an  action  on  the  case  against  the  third  person  so  collud- 
ing (A). 

Therefore,  several  parties  cannot  in  general,  sue  jointiy  for  injuries  to 
the  person  as  for  slander,  battery,  or  false  imprisonment  of  both,  and  each 
must  bring  a  separate  action  (%)  (4).  In  these  cases  the  wrong  done  to 
one  person  cannot  in  law  be  to  the  prejudice  of  the  other ;  nor  is  there 
any  criterion  by  which  an  entire  sum  can  be  awarded  to  them  for  dama- 
ges.   But  partners  in  trade  may  join  in  an  action  for  slanderous  words 

(a)  1  Saund.  322,  note;    7  T.  R.    13;        («)  2  East,  154. 
Com.  Dig.  Biens;  1  Taunt.  190,  191,  194  j        (/)  Post,  65,  66. 
2  M.  &  Sel.  498,  499  ;  antef  62.  \g)  Ante,  9 ;  1  Saund.  291  g ;  2  Saund. 

(h)  Cotterill  V.  Hobby,  4  Bar.  &  Ores.  116,  n.  2j    Bac.  Ab.  Action,  C;  2  Wils. 

465.  423. 

(c)  2  M.  ^  Sel.  423 ;   Adams  on  Eject.        (K)  Longman  v.  Pole,  1  Mood.  &  Mai. 

333.    See  5  M.  &  Sel.  64 ;  2  Chit.  Hep.  410.  223. 
See  005^,  as  to  the  action  for  mesne  profits.        (t)  2  Saund.  117  a. ;  lO  Moore,  446,  451. 

(rf)  2  M.  &  Sel.  473. 


(IJ  See  Bulkley  v,  Dolybeare,  7  Conn.  232. 


Where  two  or  more  are  deceived  and  injured  in  the  purchase  of  real  estate  for  part- 
nership purposes,  by  false  and  fraudulent  affirmations  of  a  third  person,  which  are  actiona- 
ble, they  may  join  in  an  action  against  him  to  recover  damages  for  the  deceit  and  injury. 
Medbury  v.  Watson,  6  Metcalf,  246.  If  a  bill  of  sale  of  goods  be  made  to  one,  who  pur- 
chases for  himself  and  a  dormant  partner,  both  may  join  in  an  action  of  trespass  for  taking 
awa^  the  goods.  Robinson  v.  Mansfield,  13  Pick.  189  ;  Russell  v.  Stocking,  8  Conn.  237 ; 
Sweigart  v.  Berk,  8  Serg.  &;  Rawie,  308 ;  Glover  o.  Austin,  6  Pick.  209  \  Stlmore  v.  Wilbur, 
12  Pick.  120.  Two  incorporated  comjianies  ma^  unite  in  an  action  of -wsumpsit  to  recover 
a  sum  of  money  deposited  in  a  bank  in  their  joint  names.  The  N.  x.  and  Sharon  Canal 
Company  ».  The  Fulton  Bank,  7  Wend.  412. 

(3)  In  an  action  of  ejectment  against  one  defendant  for  an  entire  lot  of  land,  it  was  held 
that  separate  demises  from  several  lessors,  might  be  laid  in  the  declaration,  who  might  give 
in  eviaence  their  titles  to  distinct  parts  of  the  premises,  in  severalty,  ana  recover  accord- 
ingly.   Jackson  v.  Sidney,  12  Johns.  185. 

(4)  But  in  favor  of  liberty  the  law  permits  two  to  join  in  suing  the  writ  dt  fwrnine  rq:- 
Ugimdo.    F.  N.  B.  66,  F. 


IN  FOEM  EX  DELICTO.— PLAINTIFFS.  64 

qpoken,  or  a  lib^l  published  concerning  them  in  the  way  of  their  joint  bun-        x« 
neas,  without  showing  the  proportion  of  their  respective  shares  (i)  (1).  r*^"'*' 
So  joint-tenants  or  coparceners  may  join  in  an  action  for  slander  (I)  (2)  joJor  sev- 
of  their  title  to  the  estate  (Z).     And  husband  and  wife  may  sue  jointly  er,  &c. 
for  a  malicious  prosecution  and  imprisonment  of  both,  or  the  husband  may 
sue  alone  (m).    And  two  persons  may  jointly  sue  for  a  malicious  arrest  of 
both,  in  an  action  brought  without  reasonable  cause,  if  it  be  laid  as  special 
damage  that  they  jcnntly  incurred  an  expense  in  procuring  their  liberation  (n) 
(3} .    For  in  these  instances  there  is  an  entirety  of  interest,  or  a  joint  damage 
resoldng  from  the  tort.    Where  an  action  was  brought,  and  a  verdict 
obtamed  by  two  plaintiffs  against  a  defendant  for  a  malicious  arrest,  and  the 
declaration  alleged  as  a  special  damage,  not  only  a  joint  expense  incurred, 
*bat  also  the  false  imprisonment  of  both ;  the  Court  ordered  the  judgment  [   *65  ] 
to  be  arrested,  but  as  the  verdict  confined  the  damages  to  the  jmU  expense 
incurred  by  the  plainti£b  in  obtaining  their  liberation,  an  amendment  of  the 
postea  was  allowed  (o). 

In  actions  formjuries  to  per$ondl  property  joint-tenants  and  tenants  in 
common  must  join,  or  the  defendant  may  plead  in  abatement  (p)  (4),  but 
parties  having  several  and  distinct  interests,  cannot  in  general  join.  Thus, 
if  goods  of  A.  and  B.,  the  separate  property  of  each,  be  unlawfully  dis- 
trained, they  cannot  join  in  the  replevm  (  q)  ;  and  an  ai^Uta  querela  in  the 
joint  names  of  the  conusors  of  a  statute  staple,  for  levying  several  execu- 
tions on  their  lands  respectively,  cannot  be  supported  (r)  ;  nor  could  per- 
sons robbed  on  4;he  highway  join  in  an  action  against  the  hundred,  unless 
they  were  jointly  interested  in  the  property  («). 

But  though  the  interests  of  the  parties  be  distinct,  yet  if  the  injury  occa* 
non  an  entire  joint  damage  to  them,  thav  may  in  some  cases  join  {f)  ;  as 
where  two  persons  were  severally  seised  of  two  ancient  miUs,  at  one  or 
the  other  of  which  the  defendant  ought  to  have  ground  his  corn,  but  neg- 

(k)  3  B.  Ac  P.  150 ;  2  East,  426 ;  and  see       Cp)  Bac.  Ab.  Jomt-tenants,  K.  7  T.  R. 

fiiUy  Foster  v.  Lawson,  3  Bing.  452;  11    279;  5  East,  407;  Co.  Lit.  198  a. 

Ifloore,  360,  S.  C.  (q)  Co.  Lit.  145  b. 

(0  2  Saund.  117  a.  M  Cro.  Eliz.  473 ;  Noy,  1. 

(»)  Cro.  Car.  553.    See  fln/«,  60.  (si  Dyer,  370;  2  Saund.  116  a,  376  a. 

[n)  10  Moore,  446.  (0  2  Saund.  115.                                             ^ 

[0)  10  Moore,  446. 


? 


(1)  So  an  action  Ues  for  co-partners  in  trade  against  two  or  more,  also  co-partners,  for 
{alsely  and  fraudulently  recommending  an  insolvent  person  as  worthy  of  crecUt,  whereby 
the  plaintiffs  were  induced  to  trust  him  with  goods.  Fatten  v.  Gumey,  17  Mass.  182. 
•  (2)  Two  purchasers  of  an  estate  cannot  maintain  a  joint  action  for  a  false  and  fraudulent 
affirmation  by  the  seller.  Baker  v.  Jewell,  6  Mass.  460.  Co-partners,  however,  may  join 
in  a  suit  against  other  co-partners,  for  falsely  and  fraudulently  recommending  an  insolvent 
person  as  worthy  of  credit,  whereby  the  plaintiffs  incurred  a  loss  by  trusting  him  with 
goods.    Patten  v.  Gumey,  17  Mass.  182. 

(3)  See  post,  66,  note. 

(4)  Vide  Bradish  v.  Schenck,  8  Johns.  151;  Pickering  v.  Pickering,  11  N.  Hamp.  141 ; 
Smoot  V.  Waihen,  8  Missouri,  5%2.  Joint  owners  of  gooids  must  join  in  replevin  to  recover 
them.  M' Arthur  v.  Lane,  15  Maine,  245 ;  Ellis  ».  Culver,  2  Harrington,  I29.  But  several 
persons,  having  separate  and  distinct  interests  in  a  chattel,  were  held  not  entitled  to  join  in 
replevin,  in  Chambers  v.  Hunt,  3  Harr.  339. 

But  where  the  sheriff'  seized  on  execution  and  sold  a  chattel  owned  by  the  judgment 
debtor  and  another  in  common,  and  paid  the  whole  proceeds  over  to  the  -judgment  credit- 
or, it  was  holden,  that  although  he  might  lawfully  seize  the  whole,  he  should  have  sold 
but  the  share  of  the  judgment  debtor;  and  the  abuse  of  his  authority  made  him  a  tres- 
passer ab  initioy  and  he  was  liable  to  the  other  part  owner  of  the  chattel,  in  trover  or 
trespass  at  his  election.  Melville  v.  Brown,  15  Mass.  82.  Tenants  in  common  must  all 
join  in  an  action  of  assumpsit  for  a  tort  that  is  waived,    Gilmore  o.  Y^ilbur,  12  Pick,  120. 

Vol.  L  11 


65  OF  THE  PARTIES  TO  ACTIONS. 


I.        lected  to  grind  at  either,  it  was  decided  that  both  might  join  (u)  ;  and  on 
TLAoroTs.  jj^Q  ^^Q  principle  it  was  holden,  that  the  dippers  at  Tunbridge  Wells 
fdnor^y-  ™^S^^  j^^^  ^^  ^°  action  against  a  person  who  exercised  the  business  of  a 
er,  &c.       dipper,  not  being  duly  appointed  (2;).    And  where  goods  are  bailed  to  two, 
and  only  one  has  the  possession  in  fact,  and  a  stranger  carries  them  away, 
both  may  have  detinue  or  trespass,  or  the  one  who  had  actual  possession 
may  sue  alone  (y). 
For  inju-        In  actions  for  injuries  to  real  property,  joint-tenants  (ir),  and  paroen- 
"^  *?tv^  ^™  ^^^  ^^)'  must  join  in  real  as  well  as  personal  actions,  or  the  non-joinder 
^^"^'^'^'    may  be  pleaded  in  abatement  (2) ;  and  if  one  of  several  joint-tenants  die 
pending  a  real  action,  it  will  abate,  as  the  survivor  is  entitied  to  a  different 
estate ;  but  it  is  otherwise  in  personal  and  nuzed  actions  (i)  (3) .    Tenants 
in  common  must  in  general  sever  in  real  Mictions,  unless  in  a  quare  impedit^ 
and  in  ejectment  a  joint  demise  would  be  improper  (4)  ;  but  in  personal 
actions^  as  for  a  trespass  or  nuisance  to  their  land,  the  v  may  join  (6)  be* 
cause  in  these  actions,  though  these  estates  are  several,  yet  the  damages 
survive  to  all ;  and  it  would  be  unreasonable  when  the  damage  is  thus  entire 
to  bring  several  actions  for  a  single  trespass  {c)  (6).    A  tenant  in  common 
[   *66  ]  may  ^however  in  general  sue  separately  ;  as  in  ejectment  for  his  undivided 
share,  or  in  trespass  for  the  mesne  profits,  or  in  debt  for  double  value 
against  a  person  who  has  held  over  after  the  expiration  of  his  tenan- 
cy ((2).    But  a  joint  action  for  meene  profits  may  be  supported  by  several 


(«) 


2  Ssond.  115,  116.  (b)  Rep.   Temp.  Haidw.  398;  Co.  Lit. 

2  Wils.  423 ;  2  Saond.  116,  note  2.  188,  197. 

(y)  2  Yin.  Ab.  59 ;  Com.  Dig.  Abatement,  (c)  Bac.  Ab.   Joint-tenants,  E. ;  2  Bla. 

E.  12.  Rep.  1077 ;  5  T.  R.  247 ;  Yelv.  161  j  Cro. 

(z)  2  Yin.  Ab.  59 ;  Bac.  Ab  Joint-tenants,  Jac.  221 ;  2  H.  Bla.  386 ;  5  Mod.  151. 

E. }  Mooie,  466.    But  see  12  East,  61,  221.  (d)  5  T.  R.  248 ;  2  Bl.  Rep.  1077.    In 

See  7  Moore,  29.  some  cases  he  may  sue  in  ejectment  for  the 

(a)  Yin.  Ab.  Faiceneis ;  Moore,  466;  12  whole  premises,  3  Moore,  229. 
East,  61,  221. 

In  Brizendine  0.  Frankfort  Bridge  Co.  2  B.  Monroe,  32,  it  was  held,  that  one  joint-owner 
of  a  chattel  may  recover  his  proportion  of  the  value  thereof,  although  another  part-owner 
may  have  recovered,  or  Sued  for  and  failed  to  recover  the  value  of  his  interest,  and  judg- 
ment in  bar  be  entered. 

(1)  Yide  contra  Doe  v.  Lonsdale,  12  East,  39,  and  in  Connecticut,  one,  or  any  number  of 
them  may  bring  an  action  against  a  person  who  has  no  title.  Bush  v.  Bradley  4  Daj, 
298;  Sandford  0.  Button,  4  Gaiy,  310 ;  Yidel^itt.  sec.  313.  A  person  having  an  eqnit- 
table  title  to  land  ma^  be  joined  with  one  having  the  legal  title,  in  an  action  to  recover  for 
damages  done  to  a  building  erected  thereon  at  the  expense  of  both.  Schuylkill  Navigation 
Co.  I).  Farr,  4  Watts  &  Serg.  362, 

(2)  If  four  joint-tenants  jointlv  demise  from  year  to  year,  such  of  them  as  give  notice 
to  quit  may  recover  their  several  shares  in  ejectment  on  their  several  demises.  Doe  d.  Way- 
man  9.  Chaplin,  3  Taunt.  120. 

(3)  Yide  Litt.  sec.  311,  312,  313.  Carter  v.  Carr.  Gilm.  145 ;  Drago  v.  Stead,  2 
Band.  454. 

(4)  It  has  been  held  by  the  Supreme  Court  ef  the  State  of  New  York,  that  tenants  in 
common  might  declare  on  a  joint  demise.  Jackson  v.  Bradt,  2  Caines,  169.  The  law  is 
the  same  in  Yermont.  Hicks  0.  Rogers,  4  Cranch,  165.  In  Eentucky,  several  persons  claim- 
ing distinct  parcels  of  land  under  the  same  entry,  may  join  against  the  holders  of  an  adverse 
title.    Smith  v.  Harrow,  1  Bibb.  97. 

(5)  In  an  action  for  a  nuisance  to  land,  all  the  co-tenants  must  join  as  plaintiffs.  Low 
t>.  Mumford,  14  Johns.  426.  So  tenants  in  common  may  join  in  an  action  of  waste. 
Greenly  0.  Hall,  3  Harrington,  9.  Where  five  were  seised  of  a  mill  as  tenants  in  common, 
and  the  mill  was  burned  through  the  negligence  of  some  of  them,  it  was  held  the  other 
four  might  maintain  an  action  on  the  case  against  him.  Chelsey  v.  Thompson,  3  New 
Hamp.  1.    See  Daniels  v.  Daniels,  7  Mass.  135. 

(6)  Tenants  in  common  should  join  in  detinue  of  charters.  Co.  Lit.  197  b.  post.  And 
in  case  for  the  destruction  of  their  charters  or  title  deeds.  Daniels  v.  Daniels,  7  Mass. 
135.  Yide  Litt.  sec.  315,  316.  Bradish  v.  Schenck,  Q  Johns.  151.  That  tenants  in  com- 
mon most  join  in  trespass  quare  elmuum  fregitf  see  Austin  and  others  v.  Hall|  13  Johns. 
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lasBOTB  of  the  plaintiff  in  ejectment  after  recovery  iherem,  allihough  there       i. 
irere  only  separate  demiees  by  each («).  V'^wh"*' 

In  actions  in  form  ex  delieto  and  which  are  not  for  the  breach  of  a  con-  joJof ^. 
tract,  if  a  party  who  ought  to  join  be  omitted,  the  objection  can  only  be  er,  &c. 
taken  by  plea  in  abatement,  or  bv  way  of  apportionment  of  the  damages  Conse- 
on  the  trial  (1) ;  and  the  defendant  cannot,  as  in  actions  in  form  ex  con-  ^^^^^ 
tfYicfu,  ^ve  in  evidence  the  non-joinder,  as  a  ground  of  nonsuit  on  the  "'^-^ 
plea  of  £e  general  issue  (2) ;  or  demur ;  or  move  in  arrest  of  judgment  (8) ; 
or  support  a  writ  of  error ;  although  it  appear  upon  the  face  of  tiie  declara* 
tion  or  other  pleading  of  the  plaintiff,  that  there  is  another  party  who  ought 
to  have  joined  (/  )  (4).    And  if  one  of  several  partK)wners  of  a  chattel  sue 
alone  for  a  tort,  and  the  defendant  do  not  plead  in  abatement,  the  other 
part-owners  may  afterwards  sue  alone  for  the  injury  to  their  undivided 
diares,  and  the  defendant  cannot  plead  in  abatement  of  such  actions  (^). 

If  however  too  mcmy  persons  be  made  co-plaintifi,  the  objection,  if  it  Confle. 
appear  on  the  record,  may  be  taken  advantage  of  eitiier  by  demurrer,  in  ^^^^^ 
arrest  of  judgment  (A),  or  by  writ  of  error  (%)  ;  or  if  the  objection  do  not  "^ 
appear  on  the  face  of  the  pleadings,  it  would  be  a  ground  of  nonsuit  on 
the  trial  (i)  (S)  though  if  two  tenants  in  common  join  in  detmue  of  charters, 
it  is  said  if  one  be  nonsuit  the  other  shall  recover  ({)  (6). 

We  have  already  seen  that  ehoeee  m  action  ex  contractu  are  not  in  gen-  ddly. 
eral  assignable  at  law,  so  as  to  enable  the  assignee  to  sue  in  his  own  ^Jct^!^ 
name  (fit)  ;  the  same  rule  prevails  in  the  case  of  iujuries  ex  delicto  either  the  proper- 
ty has  been 

(e)  5  M.  &  Sel.  64 ;  2  Chit.  Rep.  410.  (i)  3  B.  &:  P.  150 ^  2  Saond.  116  a. :  Cro.  assigned. 

(/)  1  Saund.  291  g:  6  T.  R.  766j  7  T.  EUz.  473. 
R.  279  ;  2  Sannd.  117,  47  g ;  1  B.  &  P.  75 ;        (k)  Cro.  EHs.  143. 
2  i<f.  123;  5  £ast,  407,  420.  (/}  Co.  Lit.  197  b.;  3  East,  62;  12  East, 

7  T.  R.  279 ;  3  Keb.  244 ;  5  East,  407.  452 ;  2  New  Rep.  454,  365. 
10  Moore,  446.  (m)  AntCy  15. 
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2S6.  See,  however,  14  Serg.  &  Rawle,  370.  See  Becker  v.  Livingston,  15  Johns.  479.  If 
one,  who  has  a  good  cause  of  action  join  in  trespass,  quare  dausum  /regit,  with  one  who 
has  no  cause  of  action,  the  snit  cannot  be  sustained.  Murray  v.  Webster,  5  N.  Hamp.  391. 
(1^  See  Frazier  v.  Spear,  2  Bibb,  385;  Gilbert  v.  Dickerson,  7  Wendell,  449:  Wheel- 
wngnt  o.  Depeyster,  1  Johns.  471 ;  Pickering  9.  Pickering,  11  N.  Hamp.  141.  But  in  an 
action  of  replevin  bronght  by  one  part-owner  of  a  chattel,  after  verdict  for  the  plaintiff,  the 
judgment  was  arrested :  and  the  court  took  a  distinction,  between  this  case,  in  which  the 
judgment  wonld  be  for  a  chattel,  not  capable  in  law  of  severance,  as  well  as  for  damages, 
and  those  actions  in  which  damages  only  can  be  recovered.  Hart  v,  Fitzgerald,  2  Mass. 
509. 

(2)  Bat  see  Smoot  v.  Wathen,  8  Missoari,  522,  in  which  a  different  rule  is  adopted ;  and 
see  Ellis  v.  Cnlver,  2  Harrington,  129. 

(3)  Vide  Wheelwright  v.  Depeysten  1  Johns.  471 ;  Brotherson  v,  Hodges,  6  Johns.  108 ; 
Bradish  v.  Schenck,  8  Johns.  151.  If  the  husband  distrains  and  avows  for  rent  arising 
from  the  wife's  land,  without  joining  her,  be  must  show  affirmatively,  that  the  rent  accrued 
after  the  marriage,  for  such  fact  cannot  be  intended ;  and  if  it  is  not  shown,  the  objection 
may  be  taken  at  the  trial.    Decker  v.  Livingston,  15  Johns.  479. 

f  4)  Thompson  v.  Hoskins,  11  Mass.  419 ;  Bradish  v.  Schenck,  8  Johns.  151 ;  Hall «. 
Adams,  1  Aik.  166 ;  Bell  9.  Layman,  1  Monro,  40 ;  Rich  «.  Benfield,  1  Wend.  380 ; 
Wilson  V.  Gamble,  9  N.  Hamp.  74. 

(5)  Glover  v.  Hnnnewell,  6  Pick.  222.  So  where  two  or  more  join  in  a  ^'  tarn  or 
popular  action  to  recover  a  penalty, — as  there  can  be  no  joint  interest  in  a  penalty,  unlesa 
expressly  so  given  by  Statute.  Vmton  v.  Welsh,  9  Pick.  87  ;  Hill  «.  Davis,  4  Mass  137. 
So  Yihen  two  or  more  sue  for  a  malicious  prosecution  of  a  suit  against  them  jointly^ 
their  injury  being  in  law  several.  Ainsworth  v.  Allen,  Eirt)y,  145.  See  Leavet  v.  Sher- 
man, 1  Root,  159. 

(6)  If  the  defeivdant,  in  an  action  for  a  tort,  settle  with  one  of  the  plaintiffii,  he  is  still 
answerable  to  the  others.  Baker  9.  Jewell,  6  Mass.  .460.  That  the  rule  is  the  same  in 
actions  ex  contractu,  vide  ante,  8.  But  if  one  of  the  co-plaintilfis  release  the  defendant^ 
it  is  a  compile  bar  to  the  action.    Austin  v.  Hall,  13  Jdms.  286. 
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I.  to  the  person,  or  to  personal  (1)  or  real  property,  ^erefore  an  heir  can* 
PLiiNTiFFs.  QQjj  msdntain  an  action  for  waste  committed  in  &e  time  of  his  ancestor ;  nor 
2.  Who  to  jjj^  grantee  of  a  reversion  for  waste  committed  before  the  grant  (n)  ;  though 
eeve^^&c.  we  have  already  seen  that  if  a  person  have  the  immediate  reversion  or  re- 
minder in  fee,  in  tail,  or  for  life,  or  years,  vested  in  Um  at  the  time  of 
the  waste  committed,  he  may  maintain  an  action  on  the  case  for  such  injury 
to  his  estate  (o).  And  a  devisee  may  support  an  action  for  the  continuance 
[  *67  ]  of  a  nuisance  erected  in  the  *life-time  of  the  testator,  for  every  continuance 
of  a  nuisance  makes  it  a  fresh  one  (p  )•  So  a  remainder-man  may  support 
an  action  for  undermining  a  wall  during  the  tenancy  for  life,  if  the  excava- 
tion should  be  continued,  and  the  wall  fall  down  during  his  own  time  (  q). 
And  if  the  owner  of  an  estate  deliver  tl\6  tide-deeds  to  a  bailee,  and  after- 
wards convey  away  the  estate,  the  new  proprietor  must  be  the  plaintiff  if 
the  bailee  wrongfully  detain  the  deeds  after  the  purchase  (r) .  And  the  as- 
signee of  a  copyright,  or  the  purchaser  of  any  personal  chattel,  may  sue 
for  an  injury  after  he  became  tiie  proprietor  (s) .  So  it  seems  that  a  wrong- 
ful seizure  of  goods  by  a  sheriff,  under  a  fi.  fa.  against  B.,  does  not  pre- 
clude G.  the  real  owner,  from  afterwards,  and  whilst  the  goods  remain  in 
the  possession  of  the  sheriff,  selling  and  assigning  his  property  in  the  goods 
to  D.,  and  if  the  sheriff  afterwards  sell  the  goods,  D.  may  support  trover 
against  him  (t). 

4thly.  When  one  or  more  of  several  parties  jointly  interested  in  the  property 

When  one  ^f^  ^{j^  ^j^oe  the  injury  was  committed  is  dead,  the  action  should  be  in  the 
parties  in-  ^ame  of  the  survivor,  and  the  executor  or  administrator  of  the  deceased 
terested  is  cannot  be  joined,  nor  can  he  sue  separately ;  and  therefore  to  an  action  of 
^^*         trover  brought  by  the  survivor  of  three  partners  in  trade,  it  cannot  be  ob- 
jected that  the  two  deceased  partners  and  the  plaintiff  were  joint  merchants, 
and  that  in  respect  of  the  lez  mercatoria  the  right  of  survivorship  did  not 
exist,  for  the  leffol  right  of  action  survives,  though  the  beneficial  interest 
may  not  (u).     But  if  the  parties  had  separate  interests,  in  respect  of  which 
they  might  have  severed  in  suing,  the  personal  representative  of  the  de- 
ceased may  maintain  a  separate  action,  provided  the  tort  was  not  of  such 
a  nature  that  it  died  with  the  person.    At  common  law,  when  an  action 
had  been  commenced  in  the  name  of  two  or  more  persons,  and  one  of 
them  died  pending  the  suit,  it  abated  ;  but  by  the  8  &  9  W.  3,  c,  11,  s. 
7  (a?),  it  was  enacted, "  that  if  there  be  two  or  more  plaintifis  or  defendants,  * 
and  one  or  more  of  them  should  die,  if  the  cause  of  such  action  shall  sur- 

(n)  2  Saond.  252  a.  note  7 :  2  Inst.  305.  afterwards  decided  in  E.  B.  on  motion  for  a 

{o)  Ante,  63  ;  2  Saund.  552  b.  new  trial,  N.  B.    Osbaldeston  and  Murray, 

(1?)  Cro.  Jac.  231.  attorneys.    MS. 

(q)  1  R.  &  Moo.  C.  N.  P.  162 ;  5  B.  &  C.  (w)  1  Show.   188  j  Garth.   170 ;  2  M.   & 

263,  268 ;  2  Dow.  &  R.  14,  S.  C.  S.  22 ;  ante,  19. 

(r)  4  Bing.  106.  (x)  See  the  cases  2  Saund.  72  i. ;  Rep. 

$)  See  5  M.  &  Sel.  105.  temp.  Hardw.  395 ;  Bac.  Ab.  Joint-tenants, 

0  Friday  v.  Hart,  tried  at  Maidstone  and  E. 


I 


(1)  But  it  has  been  held,  that  the  assignee  of  a  bond  might  maintain  trover  for  it  in 
his  own  name,  against  the  obligor,  who  had  got  it  into  his  possession,  and  converted  it. 
Cowles  V.  Hawley,  12  Johns.  484.  The  grantee  of  demised  premises  cannot  sue  in  lijs 
own  name,  upon  a  guaranty  as  to  the  rent  reserved  in  the  lease,  given  bv  a  third  person 
to  his  grantor;  the  action,  notwithstanding  the  Revised  Statutes,  must  be  sued  m  the 
same  of  the  gnntor.    Harbeck  «.  Sylvester,  13  Wend.  608. 
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Tire  to  the  sarviving  plaintiff  or  plaintiflb,  or  against  the  surviving  defondant        '• 
or  defendants,  the  writ  or  action  shall  not  be  thereby  abated,  but  such  death  ^''"""'^'• 
I'^iig  suggested  upon  the  record,  the  action  shall  proceed  at  the  suit  of  the  ^  J^vera? 
surviving  pluntiff  or  plaintiffs  against  the  surviving  defendant  or  defend-  parties  in. 
ants  (1)  ;  and  consequently,  since  that  statute,  if  one  of  several  plsdntiflb  )5^j^  ^^ 
die  pending  a  suit,  and  the  cause  of  action  would  survive  to  the  survivor,    ^    ' 
he  may  proceed  in  the  action.    But  if  the  cause  of  action  do  not  survive, 
then  tlie  action  would  abate  ;  as  if  *the  husband  and  wife  sue  for  the  slan-  [  *68   ] 
der  of  the  wife,  if  she  die  pending  the  suit,  the  husband  cannot  proceed 
further  (y). 

We  have  seen  that  the  right  of  fiction  for  the  breach  of  a  contract  upon  Sthly.   In 
tiie  death  of  either  party  in  general  survives  to  and  against  the  executor  ^^^of  ^ 
or  administrator  of  each  (z)  ;  but  in  the  case  of  tarts,  when  the  action  must  the  party 
be  in  form  ex  delicto,  for  the  recovery  of  damages,  and  the  plea  not  guilty,  ii^jured. 
the  rule  at  common  law  was  otherwise ;  it  being  a  maxim  that  actio  per- 
sonaUs  morituT  cum  pereona  (a)  (2).  And  we  shall  find  that  the  statute  4 
Ed.  3,  e.  7(3),  has  altered  this  rule  only  in  its  relation  to  pereonal  property, 
and  in  favor  of  the  personal  representative  of  the  party  injured;  out  if 
the  action  can  be  framed  in  form  ex  contractu,  this  rule   does  not  ap- 
ply (V)  (4).    We  will  now  consider  the  rule  as  it  affects  actions  for  injuries 
to  the  person,  and  personal  and  real  property. 

In  the  case  of  injuries  to  the  person,  whether  by  assault,  battery  (5^,  Injuries  to 
fiJse  imprisonment,  slander,  or  otherwise,  if  either  the  party  who  received  ^  ^P^^"- 
or  committed  the  injury,  die,  no  action  can  be  supported  either  by  or 
against  the  executors  or  other  personal  representatives  (e)  ;  for  the  statute 
4  Ed.  3,  c.  7,  has  made  no  alteration  in  the  common  law  in  that  respect  (d)  ; 
and  the  statute  8  &;4  W.  4,  c.  42,  s.  8,  only  gives  executors  and  admin- 
istrators an  action  for  torts  to  the persomil  or  real  estate  of  the  party  injured, 
and  not  for  mere  injuries  to  the  person  ;  and  a  promise  to  marry  is  consid- 
ered of  so  personal  a  nature,  that  althoagh  the  action  for  its  breach  is  in 
form  ex  contractu,  yet  the  executor  of  the  party  to  whom  the  promise  was 
made  cannot  sue  (^). 

At  common  law,  in  case  of  injuries  to  personal  property,  if  either  party 
died,  in  general  no  action  could  be  supported,  either  by  or  against  the  per- 
sonal representatives  of  the  parties,  where  the  action  must  have  been  in 
form  ex  delicto  and  the  plea  not  guilty  (/)  (6)  ;  but  if  any  contract  could  be 


(y)  4  Taimt.  884.  Dig.  Administrator,  B.  13. 

(z)  Ante,  19.  (b)  See  3  Woodes.  Lect.  78, 79  j  Marsh.  14. 

(a)  See  the  obsenrations  on  this  rule  in        (c)  3  Bla.  Com.  203 ;  2  M.  &;  Sel.  408. 
general,  3  Bla.  Ck>m.  302;    1  Samid.  216,        Cd)  1  Saund.217,n.  1 ;  SirW.  Jones,  174. 
217,  n    1 ;   Cowp.  371  to  377 ;   3  Woodes.        (c)  Anie^  19. 
Jjset.  73;  Vin.  Ab.  Executors,  123;  Com.*     (/)  Cowp.  371  to  377. 

(1)  Vide  Laws  of  New  York.  Act  for  amendment  of  the  law,  s.  6,  1  R.  1  519  ;  2  Rev. 
Stat.  386.  1.    See  also  3  Smith's  Laws  of  Pennsylvania,  p.  30. 

(2)  See  Per  Morion,  J.  in  Wilbur  ©.  Gilmore,  21  Pick.  252. 

Q)  In  force  in  Pennsylvania,  Robert's  Dig.  248.  Report  of  the  Judges,  3  Binn.  610. 
In  Massachusetts,  see  Per  Morton,  J.  in  Wilbur  v.  Gilmore,  21  Pick.  252. 

(4)  Middleton  9.  Robinson,  1  Bay.  58 ;  Pitts  v.  Hale,  3  Mass.  321 ;  Stetson  t>,  Kemp- 
ton,  13  Mass.  273 ;  M'Evers  v.  Pitkin,  1  Root,  216 ;  Jones  v.  Hoar,  5  Pick.  285 ;  Cooper 
V,  Craine,  4  Halst.  173 ;  Troup  n.  Smith,  20  Johns.  43. 

(5)  MiUer  p.  Umbehower,  10  Serg.  &  Rawle,  31. 

(6)  Death  of  the  plaintiff  in  replevin  does  not  abate  the  suit ;  his  representatives  may 
prosecute  it.  Fisher  v.  BeaU,  1  Har.  &  Johns.  31 ;  Pitts  v.  Hale,  3  Mass.  321 ;  Jenney 
V.  Jenney,  14  Mass.  232 ;  Reist  v.  Heilbrenner,  11  Serg.  &  R.  131.    Contra,  Miller  v. 
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J'       implied,  as  if  the  wrong-doer  eonrerted  the  property  into  money,  or  if  the 
A^D^LiT'f  S^^  remained  in  specie  in  the  hands  of  the  executor  of  the  wrong  doer, 
p^  ^^^  assumpsit  for  money  had  and  received  might  be  supported  at  common  law 
jnred.        by  or  against  the  executors  in  the  former  case,  and  trover  agwnst  the  exe- 
cutors in  the  latter  (^)  (1).    By  the  statute  3  Ed.  8,  c.  7,  intituled  '^  Exe- 
cutors shall  have  an  action  of  trefpuM,  for  a  wrung  done  to  the  testator/'  and 
recidng  ^*  that  in  times  past  executors  have  not  had  actions  for  a  trwp<i9% 
[  *69  ]  done  to  their  testators,  *<z«  of  the  goods  and  chattels  of  the  same  testators 
carried  away  in  their  life,  and  so  such  trespasses  have  hitherto  remained 
unpunished,"  it  is  enacted,  ^^  that  the  executors  in  such  cases  shidl  ha^e 
an  action  against  the  trespassers,  and  recover  theur  damages  in  like  man- 
ner as  they,  whose  executors  they  be,  should  have  had  if  they  were  in 
life  (2)  ;"  and  this  remedy  is  furUier  extended  to  the  executors  of  execu- 
tors (A),  and  to  administrators  (»).     It  has  been  observed,  that  the  taking 
of  goods  and  chattels  was  put  in  the  statute  merely  as  an  instance,  and 
not  as  restrictive  to  such  injuries  only,  and  that  the  term  ^^  trespass''  must, 
with  reference  to  the  language  of  tiie  times  when  the  statute  was  passed, 
signify  any  wrong  (Tc)  ;  and  accordbgly  the  statute  has  been  construed  to 
extend  to  every  description  of  injury  toperwnal  property,  by  which  it  has 
been  rendered  lesB  beneficial  to  the  executor,  whatever  the  form  of  action 
may  be  (T)  ;  so  that  an  executor  may  support  trespass  or  trover  (tn)  (3^, 
case  for  a  false  return  to  final  process  (n),  and  case  or  debt  for  an  es- 
cape (4),  &c.  on  final  process  (o)  (5).    And  although  it  has  been  doubted 

(g)  Cowp.  374 ;  Latch.  168  j  2  M.  Ac  Sel.        (/)  2  M.  Ac  Sel.  416. 
415,416.  (w)  Latch.   168;    5  Co.  27  a;    Sir  W. 

(h)  35  Edw.  3,  c.  5.  Jones,  174. 

(t)  31  Edw.  3,  c.  11.  (fi)  4  Mod.  403;  12  Mod.  71. 

(k)  Owen,  99;    7  East,    134,   136;     11        (o)  Lord  Rajm.  973. 
Vin.  Ab.  125  ;  Latch.  167. 


Langtoo,  Harper,  1312.  Death  of  one  of  several  plaintiffs,  in  an  action  of  trespass,  qu. 
d.fr.  does  not  abate  the  suit ;  Haven  v.  Brown,  7  Gredhl.  431 ;  Bojrnton  v.  £ees,  9  Pick. 
528 ;  Wilson  v.  Slaughter,  3  J.  J.  Marsh.  595. 

Death  of  one  of  the  plaintiffs  in  a  ^*  tarn  action  does  not  abate  the  suit.  Wright «. 
Eldred,  2  Chip.  37. 

A  petition  for  review  abates  by  petitioner's  death.  Woodward  v.  Skolfield,  4  Mass.  375. 
So  of  a  motion  for  a  new  triaL    Turner  v.  Booker,  2  Dana,  335. 

Action  of  debt  for  a  statute  penalty  abates  by  a  single  plaintifi'^s  death.  Little  «. 
Conant,  2  Pick.  527 ;  Estis  v.  Lennox,  Cam.  &  Nor.  72.  So  of  an  action  on  the  case  for 
diverting  a  water-course.    Holmes  v.  Moore,  5  Pick.  257. 

Action  by  father,  for  seduction  of  his  daughter,  abates  by  his  death.  M'Clure  v.  Miller, 
4  Hawks.  133.  See  Miller  o.  Umbehower,  10  Serg.  ic  R.  31;  Morris  v.  Corson,  7 
Cowen,  281. 

Whenever  a  party  dies  during  term,  judgment  may  be  entered  as  of  a  day  before  his 
death.    Griswold  v.  Hill,  Paine,  483.    See  a]ao  Goddard  v.  Bolster,  6  Greenl.  427. 

(1)  Middleton  v.  Robinson,  1  Bay,  58 ;  Jdhes  v.  Hoar,  5  Pick.  285 ;  Cooper  o.  Crane, 
4  Halst.  173 ;  Wilbur  o.  Gilmore,  12  Pick.  120 ;  Wilbur  v.  Gihnore,  21  Pick.  250. 

(2^  Vide  Laws  of  New  York,  sess.  36,  c.  71,  s.  6,  7  ;  1  R.  L.  311,  312. 

(3)  Nettles  v.  D'Oyley,  2  Brevard,  27.  Or  replevin,  Reist  o.  Heilbrenner,  11  Serg.  6c 
Rawle,  131.  And  an  executor  need  not  describe  nimself  as  such,  in  an  action  of  trover  to 
recover  property  of  the  testator,  wrongfully  converted  by  a  stranger.  Trash  v.  Donoghue, 
Aiken's  (Vermont)  370.    Vide  Toule  v.  Lovet,  6  Mass.  394 ;  Snider  v.  Croy,  2  Johns.  227. 

(4)  The  executor  of  a  sheriff  cannot  maintain  an  action  on  the  case  against  the  gaoler, 
for  the  escape  of  a  prisoner  committed  to  his  custody  by  the  testator.  Kain  v.  Ostrander, 
8  Johns.  207. 

(5)  So,  case  against  a  sheriff  for  the  default  of  his  deputy  in  not  returning  an  execu- 
tion. Paine  v.  lamer,  7  Mass.  317.  And  an  executor  may  maintain  an  action  for  an  in- 
jury done  to  ^oods  of  his  testator,  before  probate  or  seizure ;  and  in  his  individual  right 
without  dedanng  as  tzeeuior.    So  an  admiinistrator  may  sue  in  trover  in  his  own  name  for 
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wheAer  an  executor  could  sue  for  an  escape  on  mesne  process  in  the  life-       '» 
time  of  his  testator  (p),  it  seems  that  on  principle  he  might  (y)  ;  and  he  may  V'^^^% 
sapport  debt  for  not  setting  out  tithes  (r) ;  or  against  a  tenant  for  double   '^j  ^^^.^ 
Talae  for  holding  over  («)  ;  or  against  an  attorney  for  negligence  (t)  ;  or  debt  juied. 
agunst  an  executor^  suggesting  a  devastavit  in  the  lifetime  of  the  plaintiff's 
testator  (u)  ;  or  case  against  the  sheriff  for  removing  goods  taken  in  exe- 
cution, widiont  paying  the  testator  a  yeat's  rent  (x)  ; '  or  an  action  of 
ejectment  or  qiuare  impedU^  for  the  disturbance  of  the  testator  (9).    We 
will  presently  state  the  extension  of  remedy  by  3  &;  4  W.  4,  c.  42,  s.  2. 

Wi&  respect  to  injuries  to  real  property,  if  either  party  die,  no  action  Injuries  to 
in  form  ex  delicto  could  be  supported  either  by  or  against  his  personal  rep-  ^^^' 
resentatives  before  the  8  &  4,  c.  42,  s.  2;  and  although  the  statute 
4  £d.  S,  c.  7,  might  bear  a  more  liberal  construction,  the  decisions  con- 
fined its  operatiofn  to  injuries  to  personal  property  (z) ;  and  therefore  an  exe^ 
cuter  could  not  support  an  action  of  tresspass  quare  olausum  fregit  (1),  or 
merely  for  cutting  down  trees  or  other  waste  in  the  life-time  of  the  testa- 
tor (a)  (2)  :  and  though  in  Emerson  v.  Emerson  (5,)  ^t  washolden  that  a  [  *70  ] 
declaration  by  an  executor  for  mowing,  cutting  down,  taking  and  carrjing 
away  com,  might  be  supported,  the  tdlegation  of  the  cutting  down  being 
considered  merely  as  a  description  of  the  manner  of  taking  away  the  com, 
for  which  an  action  is  sustainable  by  virtoe  of  the  stetute  ;  yet  it  was  decid- 
ed that  if  the  declaration  had  been  quare  elausum  fregit,  et  hlada  aspoT" 
(mt,  it  would  have  been  insufficient ;  and  that  if  the  defendant  had  merely 
eat  the  com.  and  let  it  lie,  or  if  the  grass  of  the  testator  had  been  cut  and 
carried  away  at  the  same  time,  no  action  could  have  been  supported  by 
the  executor.  We  have  seen,  however,  that  an  action  may  be  supported 
by  a  devisee  for  the  continuance  of  a  nuisance  erected  in  the  life-time  of 
the  testator  (e)  (3).  And  a  bill  in  equity,  for  an  account  of  eqyitahle 
waste  committed  by  a  tenant  for  life,  may  be  maintiuned  against  \l]&  person- 
oZ  representatives  (cQ. 

The  8  &  4  W.  4,  c.  42,  s.  2,  has  introduced  a  material  alteration  in  '^^^'L^, 
the  common  law  doctrine,  actio  personalis  moritur  cum  persona,  as  well  ^^'^4 

(p)  1  Ventr.  31 .  1  Rol.  Ab.  912 ;  Latch.  (y)  Yin.  Ab.  Executors,  P.  pi.  7 ;  Latch. 

IfiS;  Sir  W.  Jones,  173  j  4  Mod.  404  ;  Cio.  168,  169  j  Sir  W.  Jones,  175 ;  Poph.  190  j  1 

Car.  297 ;  Vin.  Ab.  Executors,  P.  pi.  2  ace. ;  Vent.  30. 

LI  Raym.  973 ;  12  Mod.  72 }  1  Salk.  12,  fz)  1  Saund.  207,  n.  1 ;  Sir  W.  Jones, 

tmtr.  174 ;  Latch.  169 ;  Vin.  Ab.  Executors,  P.  22, 

(?)  Owen,  99 ;  7  East,  134,  136.  &c. ;  Toller,  168 ;  1  Vent.  187. 

(f)  1  Sid.  88,  407, 181 ;  1  Eagle  &  Young  (a)  Sir  W.  Jones,  174  ;  1  B.  &  P.  330,  n. 

on  Tithes,  437,  440,  480 ;  2  Eagle  on  Tithes,  a. 

307, 30B.  (b)  1  Vent.  187 ;  2  Eeb.  874 ;  Sir  W.  Jones, 

(1)  4  Geo.  2,  c.  28.  177,  174  ;  1  B.  &  P.  329. 

(0  2  B.  &  B.  103.  (c)  Ante,  66. 

(«)  1  Salk.  314.  (a)  Lansdown  v.  Lansdown,  1  Madd.  116 ; 

(z)  1  Sera.  212.  t  Chit.  Eq.  Dig.  395. 


die  goods  of  his  intestate  converted  before  the  granting  of  administration,  and  need  not  de- 
clare in  his  representative  character.  Valentine  v.  Jackson,  9  Wend.  302.  The  rig^t  of  the 
fbnDer  commences  upon  the  death  of  the  testator ;  the  latter  accrues  upon  the  grant  of  letters 
of  administration,  and  exists  when  the  wrong  is  done  only  by  relation,  ib. 

ri)  Vide  contra  Griswold  v.  Brown,  1  Day,  180. 

(2)  Nor  can  an  action  on  the  case^  for  overflowing  and  drowning  the  land  of  the  testator 
m  his  Uie-time,  be  supported  by  an  executor.    LanghUn  v.  Dorsey,  1  Harr.  it  M'Hen.  224. 

S)  But  in  an  action  for  a  nuisance  to  land  all  the  co-tenants  must  join  as  plaintiffs.    Low 
lumfordy  14  Jcrfms.  426. 
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I*        in  favor  of  executors  and  administrators  of  the  partj  iojured,  as  against 
pLAumFFs.  ^^  personal  representative  of  the  party  injured,  but  respects  only  injuries 
c.  42,  in      to  personal  and  real  property^  and  subject  to  certidn  restrictians  as  regards 
the  rale      the  commencement  of  an  action  for  such  injury  within  a  sliort  time  after 
^maivTicc.  ^  deaths  and  declaring  that  the  damages  to  be  recovered  from  an  execu- 
and  actions  tor  or  adminbtrator  shall  be  ranked  or  classed  with  simple  contract  debts* 
for  injuries  Th©  act  recites^  that  there  is  no  remedy  provided  by  law  for  injuries  to 
anSrad^^  the  real  estate  of  any  person  deceased  committed  in  his  life-time,  nor  for 
property,    Certain  wrongs  done  by  a  person  deceased  in  his  life-time  to  another,  in 
by  and       respect  of  his  property  J  real  or  personal :  for  remedy  thereof  it  enacts, 
^^  ^^'  that  an  action  of  trespass  or  trespass  on  the  case^  as  the  case  may  be, 
and  ad-      may  be  maintained  by  the  executors  or  administrators  of  any  person  de- 
ministra.    ceased,  for  an  injury  to  the  real  estate  of  such  person,  committed  in  his 
now  sus-    lif^'time,  for  which  an  action  might  have  been  maintuned  by  such  person ; 
tainable.     SO  as  such  injury  shall  have  been  committed  within  six  calendar  months 
before  the  death  of  such  deceased  person,  and  provided  such  action  shall 
be  brought  within  one  year  after  the  death  of  such  person,  and  the  dama- 
ges, when  recovered  shall  be  part  of  the  personal  estate  of  such  person ; 
and  further,  that  an  action  of  trespass,  or  trespass  on  the  case,  as  the  ease 
may  be,  may  be  maintained  against  the  executors  or  administrators  of  any 
person  deceased,  for  any  wrong  committed  by  him  in  his  life-time  to 
another,  in  respect  of  his  property  real  or  personal,  so  as  such  injury 
shall  have  been  committed  within  six  calendar  months  before  such  person's 
death,  and  so  as  such  action  shall  be  brought  within  six  calendar  months 
after  such  executors  or  administrators  shall  have  taken  upon  themselves 
[  *71  ]  the  administration  of  the  'estate  and  effects  of  such  person  ;  and  the  dam- 
ages to  be  recovered  in  such  action  shall  be  payable  in  like  order  of  ad- 
ministration as  the  simple  contract  debts  of  such  persons  (1). 

6thly.  In  We  have  before  considered  what  rights  of  action  pass  to  the  assignees 
case  of  of  a  bankrupt,  where  the  cause  of  action  is  founded  on  the  contract  of  the 
bankrupt-  bankrupt  (e).  When  the  cause  of  action  is  founded  on  a  tort^  the  ques- 
tion whether  a  right  to  sue  will  pass  to  the  assignees  will  depend  upon  the 
nature  of  the  right  that  has  been  injured.  All  the  bankrupt's  propertt/ 
real  and  personal^  passes  to  the  assignees,  and  all  powers  to  Cum  such 
property  to  profit  (/),  and  consequently  when  the  injury  complained  of 
consists  in  the  unlawful  detention  of  any  part  of  STich  property,  the  assign- 
ees may  bring  actions  for  the  purpose  of  recovering  the  possession  or  value 
thereof.  Thus  they  may  bring  a  real  action  to  recover  any  part  of  the 
bankrupt's  estate  (^),  or  an  action  of  ejectment ;  they  may  sue  in  trover 
for  any  of  his  goods  upon  a  conversion  either  before  or  after  the  bankrupt- 
cy (A)  ;  or  in  debt  to  recover  from  the  winner  money  lost  at  play  by  the 
bankrupt  before  his  bankruptcy  (i)\  But  for  mere  personal  torts  to  the 
bankrupt^  such  as  assault  or  slander  (2),  it  seems  no  right  of  action  passes, 

>)  Ante^  22.  (h)  CuUen,  418,  419  3  5  East,  407  j  Holt, 

y )  See  8  Taunt.  751.  N.  P.  C.  172. 

[g)  2  Hen  Bla.  444.  (i)  2  Hen.  Bla.  308,  and  see  10  East,  418. 

(1)  Under  statute  of  Massachusetts,  1828,  c.  112,  which  provides  that  actions  for  in- 
juries done  to  real  estate  shall  survive,  trespass  qu.  d.  survives  to  the  executor  or  to  co-ten^ 
ants.  Wilbur  v,  Gilmore,  21  Pick  250.  This  statute  applies  to  actions  commenced  after, 
as  well  as  before,  the  death.    Goodridge  v.  Rogers,  22  Pick.  495. 

(2)  Deceit  in  the  sale  of  goods,  (Shoemaker  v,  Keelty,  2  Dall.  213 ;  1  Yeates,  245,)  mali- 
cious abuse  of  legal  process,  (Sommer  v.  Wilt,  4  Serg.  6c  Rawle,  19,)  libel,  (Strong  0. 
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to  the  assignee  {k)  ;  sach  rights  are  not  considered  in  law  as  the  suh-       i. 
ject  of  property,  and  there  are  no  expressions  in  the  bankrupt  laws  which  "^^nTiFFs. 
direct  ttiat  they  shall  pass  by  the  assignment.     It  has  been  made  a  sub-  oj- ^^|^^ 
ject  of  some  discussion  among  writers  on  the  bankrupt  laws,  whether  any  mptcy. 
right  of  action  passes  to  the  assignees  in  respect  of  mere  tarts,  not  con- 
nsting  in  the  detention  or  conversion  of  any  property  legally  belonging  to 
the  bankrupt,  but  which  have  only  had  the  effect  of  deteriorating  the  vsdue 
of  some  part  of  the  bankrupt's  estate  before  the  title  of  the  assignees 
accrued  (I).    It  does  not  appear  that  there  has  been  any  express  determi- 
nation of  tiie  Courts  on  tins  subject,  but  it  seems  reasonable  and  consist- 
ent with  the  spirit  of  the  bankrupt  laws,  that  the  assignees  should  be  en- 
titled to  recover  satisfaction  for  injuries  of  this  description. 

When  the  right  of  action  does  not  pass  to  the  assignees,  the  bankrupt 
may,  it  should  seem,  sue,  notwithstanding  his  bankruptcy  (m) ;  and  even 
where  &e  assignees  are  entitled  to  sue  in  respect  of  injuries  to  property  , 
acquired  by  the  bankrupt  after  his  bankrukptcy,  and  before  cerl^cate,  it 
foUows,  from  the  principle  before  noticed  (n),  (viz.  that  the  bankrupt  has  a 
right  against  all  other  persons  when  his  assignees  *do  not  bterpose,)  that  [  *72  ] 
the  bankrupt  will,  on  the  non-intervention  of  his  assignees,  be  entitled  to 
maintain  actions  of  tort  for  all  such  injuries.    Thus  he  may  sue  in  tro- 
ver against  a  stranger  for  goods  acquired  by  him  after  his  bankruptcy  (o), 
(though  not  for  goods  acquired  hrfore^  ( j?)  ;  and  an  action  of  trespass  is 
maintainable  by  a  tenant  from  year  to  year,  who  had  become  bankrupt  af- 
ter the  committing  the  trespass,  and  before  the  commencement  of  the 
suit,  and  the  right  of  such  action  does  not  pass  to  the  assignees  by  the 
assgnment,  unless  they  interfere,  as  the  bankrupt  may  sue  as  a  trustee 
for,  and  has  a  good  titie  against  all  persons  but  them  (9).    But  an  uncerti- 
ficated bankrupt  cannot  maintdn  an  action  of  trespass  against  subsequent 
creditors  for  breaking  open  his  house,  and  seizing  his  after-acquired  prop- 
erty, his  assignees  having  assented  to  the  seizure ;  though  they  were  un- 
known to  the  defendants  until  after  the  commencement  of  the  action  (r). 
A  party  may  support  trover  or  trespass  against  his  assignees  if  he  were 
not  liable  to  the  commission  (s). 

The  general  provisions  of  the  Insolvent  Act  (T) ,  with  regard  to  the  transfer  7thly.  In 
to  the  assignees  of  the  insolvent's  right  and  property,  have  been  already  case  of  in- 
mentioned  (u).     Certain  articles  are  to  be  excepted  from  the  assignment,  ^^®^^y* 
namely,  ^^  wearing  apparel,  bedding,  and  other  such  necessaries  (2;)  of  the 

(k)  Sir  W.    Jones,    215  j    Cnllcn,    177;  Seeanfc,  28,  29 ;  but  see  1  Car.  &  P.  147. 
Eden's  B.  L.  2d  edit.  335.  (r)  3  Moore,  612 ;  3  B.  &  Aid.  225. 

(0  See  4  Evan's  Stat:  329,  2d  edit. ;  see  ^5)  2  Wils.  382  ;  1  Atk.  102 ;  Cnllen,  412. 

ffr  Cvr,  8  Taunt.  751,  75!^  Cullen,  418}  When  not,  see  9  East,  21 ;  1  M.  &  Sel.  123  j 

den,  235,  2d.  edit.  *  2  New  Rep.  352.  *  This  action  lies,  though 

[m)  Id.  the  commission  be  not  superseded,  2  Wils. 

[n)  AnUy  25.  383,  384.     Sed  quart  vide  7  Taunt.  400. 
[o)  7  T.  R.  391 ;  Cullen,  414.  (0  7  Geo.  4,  c.  57. 

(p)  1  Car.  &  P.  147 ;  4  B.  &  C.  419 ;  6        (u)  Ante,  26. 
Dow.  &  Ry.  491,  S.  C. ;  3    Moore,  612  ;        (x)  That  is,  ejusdem  generis,  and  it  seems 

infra,  "  Insolvency .''  these  words  would  not  comprehend  plate,  1 

(q)  3  Moore,  96  ;  8  Taunt..  742;  S.  C.  C.  &  P.  147. 

%» ■ 

White,  9  Johns.  161,)  carelessness  or  unskilfulness  of  the  master  of  a  vessel,  by  which 
eoods  are  dama^d,  (Dujpc  v.  Murgatroyd,  1  Wash.  C.  C.  13,)  are  cases  not  affected  by 
the  discharge  or  a  party  as  an  insolvent  debtor  or  bankrupt.) 
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I.        insolvent  and  his  fanulj,  and  his  working  tools  and  implements,  not  ex** 
ceeding  in  the  whole  the  valae  of  £20."    As  to  the  excepted  articles, 
of  ^n^*^    the  insolvent  retains  his  rights  and  remedies  (1).     It  seems  that  an  insol- 
vency. '     vent  may  maintain  an  action  for  injury  to,  or  conversion  of,  chattels  which 
he  acquires  after  the  petition,  though  before  his  discharge,  and  which  are 
(  in  his  possession ;  provided  the  assignees  do  not  mterfere  (^).    But  with 

regard  to  property  acquired  before  the  petition,  and  which  passes  by  the 
assignment,  it  appears  that  the  insolvent  cannot  sue ;  although  the  assignees 
do  not  interpose  (2).  The  rules  upon  this  subject  appear  to  be  analogous 
to  those  which  prevail  in  the  case  of  bankruptcy  (a).  With  regard  to 
remedies  for  personal  tortSj  as  they  do  not  appear  to  pass  to  the  insolvent's 
assignee,  it  would  seem  he  retains  the  right  of  action. 

8thly.   In       The  wife  having  no  legal  interest  in  the  person  or  property  of  her  hus- 
^^^ge,    band,  cannot  in  general  join  with  him  in  any  action  for  an  injury  'to 
[  *73  1  them  ((),  except  in  an  action  for  a  joint  malicious  prosecution  of  both,  in 
which  they  may  join  in  respect  of  an  injury  to  both,  or  the  husband  may 
sue  alone  for  the  injury  to  himself  and  expenses  of  defense  (c). 
As  regards      ^^^  injuries  to  the  person,  or  to  the  personal  or  real  property  of  the 
injuries  to  wife,  committed  before  the  marriage,  when  the  cause  of  action  would  sur- 
the  person.  y\yQ  to  the  wife,  she  must  join  in  the  action,  and  if  she  die  before  judg- 
ment therein  it  will  abate  (<2)(2).    But  in  detinue  to  recover  personal  chat- 
tels of  the  wife,  in  the  possession  of  the  defendant  before  the  marriage, 
perhaps  the  husband  must  sue  alone,  because  the  law  transfers  the  proper- 
ty to  him,  and  the  wife  has  no  interest  (^).     In  detinue  for  charters  or  the 
wife's  inheritance,  they  may  join,  on  account  of  the  continuing  interest  of 
the  wife  in  the  estate  to  which  they  relate  (/). 

When  an  injury  is  committed  to  the  person  of  the  wife  during  coverture j 
by  battery,  slander,  &o.  (3),  the  wife  cannot  sue  alone  in  any  case  (^)  ;  and 
the  husband  and  wife  miLst  join  if  the  action  be  brought  for  the  personal 
suffering  or  injury  to  the  wife,  and  in  such  case  the  declaration  ought  to 

(9)  1  C.  &  P.  146,    147  ;  4  B.  &  C.  419  j  (d)  3  T.  E.  627,  631  j  7  T.  R.  348,  349  j 

6  Dow.  &  R.  491,  S.  C.    Interference  by  Ck)m.  Dig.  Bar.  &  Feme,  V. ;  Rol.  Ab.  347, 

assignees  after  action  brought,  semble  sofi-  R.  pi.  3 ;  ante,  28,  29 ;  4  Taunt.  884. 

cient,  3  Moore,  612.  (e)  Bac.  Ab.  Detinue,  A. ;  Bui.  N.  P.  50 : 

(z)  1  C.  &  P.  147.  1  Salk.  114.     Sed  Vide  B.  Temp.  Hardw. 

(a)  See  id.  and  ante^  26.  120. 

•  h)  3  Bla.  Com.  143  j  Lord  Raym.  1208  j  (/)  1  Rol.  Ab.  347,  R.  pi.  1  j  Bac.  Ab. 

2  Wils.  424  J  1  Lev.  140  j  1  Salk.  119,  n.  b.  j  Detinue,  B. 

Sir  W.  Jones,  440.  (g)  11  Ea»t^  201 ;  9  East,  471.    A  mar- 

,(c)  Cro.    Jac.  553  ;  Com.  Dig.   Bar.   &  riage  de  facto  is  fiufiicient,  unless  it  be  void 

Feme,  X. ;  ante^  64.    Where  wife  may  make  ab  initio^  as  in  the  case  of  polygamy.  1  Stra. 

use  of  husband's  name  against  his  will,  see  79,  480 ;  Andr.  227,  228 ;  Dougl.  174  :  ante, 

9  East,  471.  57. 


I 


(1)  Although  the  assignment  of  an  insolvent  debtor  passes  the  legal  estate  in  his  lands, 
et  a  trust  results  by  operation  of  law,  which,  as  soon  as  the  debts  are  satisfied,  entitles 
im  to  the  possession  against  his  assignees,  et  a  midto  fortiori  against  a  stranger  against 

whom  he  may  maintain  ejectment  in  his  own  name.  Ross  v.  M'Junkin,   14  Serg.  & 
Eawle,  365. 

(2)  Slroop  V.  Swarts,  12  Serg.  &  Rawle,  76. 

^3)  An  action  cannot  be  sustained  by  the  husband  and  wife  for  words  spoken  of  the 
latter^  which  are  not  actionable  per  se ;  the  suit  should  be  in  the  name  of  the  husband 
alone.  It  is  otherwise,  however,  where  the  words  are  actionable ^er  se.  Beach  r.  Ran- 
ney,  2  Hiil,  309.  The  rule  is  the  same,  though  the  husband  and  wife  live  apart  under  a 
deed  of  separation,  ib. 
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oooehide  (o  their  damage,  and  not  to  that  of  the  husband  alone ;  for  the        i. 
damages  will  snryive  to  the  wife  if  the  husband  die  before  they  are  re-  w**'^''"- 
covered  (A)  (1).     Care  must  be  taken  not  to  include  in  the  declaration  by  ^f  ^^,^ 
the  husband  and  wife  any  statement  of  a  cause  of  action  for  which  the  riage. 
husband  alone  ought  to  sue  (2) ;  therefore,  after  stating  the  injury  to  the 
wife,  the  declaration  ought  not  to  proceed  to  state  any  loss  of  assistance, 
or  expenses  sustained  in  curing  her  (t).     If  the  battery,  imprisonment,  or 
maUcions  prosecution  of  the  wife,  deprive  the  husband  for  any  time  of  her 
company  or  assbtance,  or  occasion  him  eicpense,  he  may  and  ought  to 
sue  separately  for  such  consequential  injuries  (A;)  ;  and  he  may  in  the  same 
action  proceed  for  a  battery  or  other  injury  to  himself  (Z).     Of  course  the 
hosband  must  sue  alone  for  criminal  conversation  with  his  wife.    For 
words  spoken  of  the  wife  not  actionable  of  themselves,  but  which  occa- 
si<m  some  special  damage  to  the  husband,  he  must  sue  alone  (m). 

*With  respect  to  personal  property  when  the  cause  of  action  had  only  [  *74  ] 
its  inception  before  the  marriage  but  its  completion  afterwards :  as  in  the  ^^P^' 
case  of  trover  before  marriage,  and  conversion  during  it,  or  of  rent  due  ^jy  ^^" 
before  marriage,  and  a  rescue  afterwards,  the  husband  and  wife  may  join, 
or  \hej  may  sever  in  trover  or  trespass  (n).    It  seems  that  in  detinue  the 
husband  should  sue  alone  (p).    When  the  cause  of  action  has  its  inception 
as  well  as  completion  after  the  marriage,  the  husband  must  sue  alone,  the 
legal  interest  in  personalty  being  vested  by  the  marriage  in  him  (  p)  ;  and 
therefore  a  declaration  in  trover  at  the  suit  of  husband  and  wife,  diould 
state  that  the  wife  was  possessed  before  the  marriage,  or  held  the  goods 
with  him  in  her  character  of  executrix ;  and  if  it  be  merely  stated  that  the 
huAand  and  wife  were  possessed^  the  defendant  may  demur :  for  the  pos- 
session of  the  infe  is  in  law  the  possession  of  the  husband,  and  the  proper- 
ty vests  in  him  exclusively  (9).     The  same  rule  prevails  in  replevin  ;  but 
if  the  husband  and  wife  join  as  plaintiflb  in  that  action,  although  the  decla- 
ration is  bad  on  demurrer,  if  no  special  cause  for  joining  her  be  specifi- 
cally shown  therein  (r)  ;  yet,  if  the  defendant,  instead  of  demurring,  avow 
the  taking,  it  will,  after  verdict,  be  intended,  (if  the  declaration  show  nothing 
to  the  contrary,)  that  the  taking  was  before  the  coverture,  and  that  the  plain- 
ti&  then  had  a  just  property ;  or  that  the  wife  held  the  goods  as  executrix ; 
in  either  of  which  cases  she  might  be  joined  (»).    Though  the  wife  may 
join  in  trespass  for  cutting  down  com  upon  her  land,  yet  she  cannot  for  car- 

(h)  1   Sid.  346,  386 ;  Ld.  Baym.  1208 ;  Bar  &  Feme,  E. 

Com.  Dig.  Bar.  &  Feme,  V. ;  Header,  2  A.  (0)  Ante,  73 ;  Bac.  Ab.  Detinue ;  Bui.  N. 

9;  3  Bl-  Com.  HOj  1  Salk.  Ill  j  Yelv.  89;  P.  53. 

2  Kcb.  387,  pi.  63 ;  Frecm,  224.  (p)  2  Saund.  47  h.  i. ;  Salk.  114,  117 ;  2 

(t)  1  Salk.  119 ;  Com.  Dig.  Pleader.  2  A.  1.  Bla.  Bep.  1236 ;  2  C.  &  P.  34. 

(i)  3  Bla.  Com.   140 ;  Cro.  Jac.  538 ;  1  ((?)  2  Saund.  47  i.  1  Salk.  114;  Com.  Dig. 

Stra.  61;  2  Stra.  977;  Com.  Dig.  Bar.  6c  Pleader,  2  A.  1. 

Feme,  W.  (r)  2  New  Rep.  405 ;  see  7  Taunt.  72, 

(/)  Cro.  Jac.  501 ;  1  Salk.  119 ;  Selw.  N.  replevin  by  the  wife  only. 

P.  286,  5th  edit. ;  Year  Book,  9  Edw.  4,  51.  (5)  Bourn  and  wife  v.  Mattaire,  Bui.  N. 

(m)  1  Sid.  346;  2  Keb.  387,  pi.  63 ;  1  P.  53;  Selw.  N.  P.  Bar.  &  Feme,  III.  6th 

Ler.  140  ;  2  Mod.  125;  1  Salk.  119.  edit.  298;  Com.  Dig.  Pleader,  3  K.  10;  see 

[ji)  2  Saund.  47  h. ;  1  Salk.  114  ;  2  Lev.  2  New  Bep.  407. 
Com.  Dig.  Bar.  6c  Feme,  X. ;  Bac.  Ab. 
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(1)  But  if  the  wife  die  after  judgment,  the  judgment  survives  to  the  husband.    Stroop  0. 
Swarts,  12  Serg.  6c  Bawle,  76. 

(2)  Lewis  V.  Babcock,  18  Johns.  443. 
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i-  Tying  it  away  (0«  However,  a  feme  coyert  ezecatrix  may  and  on^t  to 
"•*^^"'^'  join  with  her  husband ;  the  declaration  stating  the  mterest,  and  showing 
of  mu^  that  she  sues  in  autre  droit  (u).  And  there  are  some  cases  in  which, 
riage.  though  the  produce  of  the  wife's  labor  be  the  property  of  the  husband,  yet 
With  re-     in  respect  of  her  bemg  the  meritoriQus  cause  of  action,  she  may  be  joined, 

fS^prop-    ^  ^  ^^®  ^^^^  ^^  ^^  dippers  at  Tunbridge  Wells  (x). 

erty.  In  real  actions  for  the  recovery  of  the  land  of  the  wife,  and  in  a  writ 

of  waste  thereto^  the  husband  and  wife  must  join  (y).  But  where  the  ac- 
tion is  merely  for  the  recovery  of  damages  to  the  land  or  other  real  pro- 
perty of  the  wife  during  the  coverture ;  or  for  a  forty  which  prejudices  a 

[  *75  ]  remedy  by  husband  and  wife,  as  in  the  case  of  quare  irnpedU,  *a  rescue, 
&c.  the  husband  may  sue  alone  (2)  (1),  or  the  wife  may  be  joined  (a)  ; 
her  inserest  in  the  land  being  stated  in  the  declaration.  But  a  demand  for 
removal  of  personal  property,  as  com  or  grass  when  severed  firom  the  land, 
ought  not,  in  the  latter  case,  to  be  included,  because,  as  we  have  seen,  the 
entire  interest  in  personalty  is  vested  in  the  husband  (()  (2). 

If  the  husband  survive^  he  may  maintain  an  action  of  trespass,  &c.  for 
any  injury  in  regard  to  the  person  or  property  of  the  wife,  for  which  he 
might  have  sued  alone  during  the  coverture.  Thus,  he  i^ight  maintain  an 
action  after  his  wife's  death  for  any  battery  or  personal  tort  to  her,  which 
occasioned  him  particular  injury ;  as  the  loss  of  her  society  and  assistance 
in  hiB  domestic  t^airs ;  or  a  pecuniary  expense  (<?)  ;  or  for  any  injury  to  the 
land  of  the  wife  when  living  (d).  If  the  wife  die  pending  an  acticm  by  her 
husband  and  herself  for  any  tort  committed  either  before  or  during  cover- 
ture, and  to  which  action  she  is  a  necessary  party,  the  suit  will  abate  (e). 

If  the  iffife  aurvivey  any  action  for  a  tort  committed  to  her  personally,  or 
to  her  goods  or  real  property  before  marriage  or  to  her  personal  or  real  pro- 
perty during  coverture,  will  survive  to  her  (/)  ;  and  she  may  include  in 
the  declaration  in  such  action  counts  for  wrongs  committed  after  her  hus- 
band's death  (^). 

Consequm-  T^e  consequmces  of  a  mistake  in  the  proper  parties  in  the  case  of  hus- 
j^mJ^'  band  and  wife,  may  be  collected  from  the  preceding  observations,  and  seem 
nan^joinder,  to  be  nearly  the  same  in  action  in  form  ex  delicto  as  in  those  ex  contrac- 
tu (K).  If  the  wife  be  improperly  joined  in  the  action,  and  the  objection 
appear  from  the  declaration,  the  defendant  may  in  general  demur,  move  in 
arrest  of  judgment,  or  support  a  writ  of  error  (t)  ;  though  we  have  seen 
that  after  verdict    the    mistake   may  sometimes  be   aided    by  intend- 

(0  was.  424 ;  Cro.  Eliz.  133  j  Salk.  119.  423,  424 ;  2  Bla.  Rep.  1236  j  Cro.  Car.  418, 

(11)  ISalk.  114;  Wenlw.  Exec.  207;  Bro.  437;  Com.    Dig.    Bar.  &  Feme,  V.   X. ; 

Bar.  &  Feme,  pi.  85.    Bourn  v.  Mattaire,  Pleader,  2  A.  1. 
ante,  note  (s).  (b)  Ante,  72,  73;  1  Salk.  119,  note  (b). 

(a;)'2  Wils.  414,  424;  Com.  Dig.  Bar.  &        (c)  Ante,  73. 
Feme,  X. ;  anief  75.  (a)  Com.  Dig.  Bar.  6c  Feme,  Z. 

(y)  1  Bulst.  21 ;  7  H.  4,  15  a. ;  3  H.  6.        (e)  Freem.  225 ;  Yelv.  89 ;  4  Taunt.  884. 

53 ;   Com.  Dig.  Bar.  &  Feme,  V.    Wife       (/)  Rep.  temp.  Hardw.  398,  399 ;  Freem. 

'  must  join  in  an  ejectione  firma,  though  ejec-  224 ;  Palm.  313. 


tion  after  marriage,  Plowd.  418.  {g)  Palm.  313 ;  Com.  Dig.  Bar.  &  Feme, 

(z)  Bro.  Bar.  &  Feme,  pi.  15,   128,  4 ;    2  A. 
Selw.  N.   P.    291,  5th  ed.;   295,  6th  ed.;        (h)  Ante,  33,  59;  3  T.  R.  631. 


Com.  Dig.  Bar.  &  Feme,  X.  (%)  1  Salk.  J 14,  110 ;  2  Bla.  Rep.  1236  ; 

(a)  Com.  Dig.  Bar.  &  Feme,  X. ;  2  Wils.    2  Chit.  Rep.  697. 


ri^  Jackson  9.  Hopkins,  19  Wend.  339. 


Husband  and  wife  cannot  maintain  a  joint  action  for  a  penalty  given  by  statute. 
(Sem^/e.)    Hill  and  wife  0.  Davis,  4  Mass.  137. 
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meni  (ib)  (1).    If  tte  husband  sue  alone  when  the  wife  ought  to  be  jcnned        t. 
other  in  her  own  right  or  in  autre  droit j  he  will  be  non-suited ;  for  tiiough  m*^™'*- 
in  general  the  non-joinder  of  the  party  as  co-plaintiff  in  an  action  for  a  tort  of  q^^t^ 
can  only  be  pleaded  in  abatement ;  yet  that  rule  only  applies  in  those  cases  riage. 
b  which  the  party  suing  had  some  legal  .interest  in  his  own  right  in  the  pro- 
perty afifocted.    A  husband  has,  in£pendentl}/  of  kis  w\fe^  no  legal  interest 
or  cause  of  action  whatever  for  injuries  to  her,  or  her  property,  in  those 
instances  in  which  it  is  necessary  to  job  her  as  a  plaintiff  m  an  action. 


•n.  DEFENDANTS.  [  •TB  ] 


u. 

DBPEKD- 


In  j9^sonaZ  or  mixed  actions,  in  form  ex  deUeto,  the  person  committing      ^^^* 
the  bjary,  eitiier  by  himself  or  his  agent,  is  in  general  to  be  made  the  de-  ^'^-  '^^^* 
fendant ;  but  r^Z  actions  can  only  be  supported  agunst  the  claimant  of  the  orig^ 
freehold  ({).    The  general  rule  is,  that  all  persons  are  Uable  to  be  sued  for  parties, 
their  own  tortious  acts,  unconnected  with,  or  b  disaffirmance  of,  a  con-  ^^^^ 
tract.     Therefore,  although  an  infant  cannot  in  general  be  sued  in  an  ac-  to  liabauy. 
ti(xi  m  form  ex  contractu^  except  for  necessaries,  he  is  liable  for  all  tort%  Infants. 
committed  by  him,  as  for  slander ;  assaults,  and  batteries,  &;c.  (m)  ;  and 
also  m  detbue  for  goods  delivered  to  him  for  a  purpose  which  he  has  fail- 
ed to  perform,  and  which  goods  he  refuses  to  return  (n)  (2).    But  a  plab- 
tiff  cannot  in  general,  by  changbg  hv^form  of  action,  charge  an  infant 
for  a  breach  of  contract ;  as  for  the  negligent  or  immoderate  use  of 
a  horse,  &c.  (cl)  (8),  nor  can  he  be  a  trespasser  by  prior  or  subse- 
quent assent,  but  only  by  his  own  act  (p).    A  married  woman  is  liable  Married 
for  tortn  actually  committed  by  her,  though  she  cannot  be  a  trespasser  ^^^^- 
by  prior  or  subsequent  assent  (j).    And  although  a  lunatic  is  not  punisha- 

(t)  Ante,  33,  59 ;  Ashton's  Entr.  61.  (n)  1  New  Rep.  140.  ' 

(/)  Booth,  3,  28,  29  J  3  Lev.  330.  (o)  8  T.  R.  335. 

(«)  8  T.  R.  336,  387  j  Bac.  Abr.  Infan-  }p)  Co.  Lit.  180  b.  n.  4. 

cy  H.  (q)  Id. ;  post^  80,  n.  (p). 


(1)  Lewis  V.  Babcock.  18  Johns.  443. 

r2)  Per  curiam,  3  Pick.  934.  So  an  infant  is  liable  in  trover.  Vasse  «.  Smith,  6  Cranch, 
231.  But  by  electing  to  bring  trover,  the  plaintiff  cannot  convert  a  case  founded  on 
contract,  and  apon  which  an  infant  would  not  be  liable,  into  a  tort  so  as  to  charge  him. 
Curtin  o.  Patton,  11  Serg.  &  Rawle,  310 ;  Wilt  v.  Welsh,  6  Watts,  1.  See  Schenck  v. 
Strong,  1  South,  87. 

(3)  But  an  infant  who  hires  a  horse  to  go  to  a  place  agreed  on,  but  goes  to  another 
place  in  a  different  direction,  is  liable  in  trover  for  an  unlawftil  conversion  of  the  horse. 
Homer  v.  Thwing,  3  Pick.  492.  Ck>ntra  Schenck  e.  Strong,  1  South.  87.  The  court  of 
errors  in  New  York  decided,  that  if  an  infant  having  a  horse  on  hire,  does  a  wilful  and 
positive  act,  amounting  to  an  election,  on  his  part,  to  disaffirm  the  contract  of  hiring,  the 
owner  was  entitled  to  the  immediate  possession.  And  where  an  infant  drove  a  mare, 
which  he  had  on  hire,  with  such  violence,  as  that  she  died  of  his  cruel  treatment ;  held, 
that  though  case  would  not  lie,  trespass  might  be  maintained  against  him.  Campbell  v. 
Slakes,  2  Wend.  137.  Independent  of  the  contract  of  hiring,  trespass  won)d  be  the  pro> 
per  remedy.  If  the  plaintiff  orders  in  case,  he  affirms  the  contract  of  hiring,  and  the 
plea  of  infancy  is  a  good  defense  to  such  an  action:  tor  he  cannot  affirm  the  contract, 
and  at  the  same  time,  by  alleging  a  tortious  breach  toereof,  deprive  the  defendant  of  his 
plea  of  infaney,  ib. 


» 
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II. 

DEFEND- 
ANTS. 

1.  Who  lia- 
ble. 

Lunatics. 

Corpora- 
tions. 


r  17] 

Compa- 
nies. 


ble  crimmally,  he  is  liable  to  a  civil  action  for  any  tort  he  may  commit  (ry 

With  regard  to  the  liability  of  corporatumSj  it  is  a  clear  general  rule 
that  they  are  liable  to  be  sued  as  such  in  case  or  trover  for  any  tarts  they 
may  cause  to  be  committed  (a)  (2).  It  has  been  laid  down  that  a  corpora- 
tion connot  be  sued  in  its  corporate  capacity  in  trespass  (i)  ;  but  this  posi- 
tion appears  to  be  incorrect,  for  although  a  corporation  cannot,  as  a  cor- 
porate body,  actually  commit  a  trespass,  yet  they  may  order  it  to  be  done, 
and  ought  therefore  to  be  responsible  for  the  consequences  (t^).  In  these 
cases  it  is  often  very  material  to  fix  the  corporation  with  liability,  and  to 
be  entitled  to  redress  from  the  corporate  funds,  rather  than  to  be  driven 
to  a  remedy  against  servants  of  the  corporation.  It  seems  that  a  corpora- 
tion may  be  sued  for  a  false  return  (sc)  (3). 

The  inhabitants  of  a  county  are  not  a  corporation,  and  therefore  can- 
not be  sued  by  that  description  for  an  injury  occasioned  by  the  neglect  to 
build  a  public  bridge,  or  for  any  other  injury  arising  from  the  neglect  of 
the  county  at  large  (y). 

It  is  a  general  rede  that  corporations  and  incorporated  companies  *may 
be  sued  in  that  character,  for  damages  arising  from  the  breach  by  them  of 
a  duty  imposed  upon  them  by  law  (4).  An  individual  who  has  suffered 
loss  in  consequence  of  the  decay  of  sea  walls,  which  a  (forporation  is  di- 
rected to  repair,  under  the  terms  of  a  grant  for  the  crown,  conveying  a 

(r)  Hob.   134;    2  East,  104  j  Bac.  Abr.    Trespass,  £.  2;  8  East,  230. 


Trespass,  G.,  Idiot,  E.  j  2  Roll.  Ab.  547,  pi. 
4,  E. 

($)  16  East,  6;  Smith  V.  Binningham  Gas 
Light  Company,  1  Adol.  dc  El.  526. 

(/)  Bro.  Corporation,  pi.  43 ;    Bac.  Ab. 


(«;  See  16  East,  7,  &c.,  per  Lord  Ellen- 
borough. 
{z)  Id. 
(y)  2  T.  R.  667  ;  see  11  East,  347,  355, 


(1)  Ex  parte  LeightoD,  14  Mass.  207.  The  institution  of  a  suit  against  a  lunatic  pend- 
ing a  proceeding  in  chancery  and  after  lunacy  found  is  improper.  5  Paige  Ch.  489. 
An  action  at  law  cannot  be  sustained  agaiust  a  person  in  the  character  of  guardian  of  a 
lunatic,  without  joining  the  non  compos  in  the  action  as  a  party  defendant.  He  must  be 
a  party  plaintiff  when  suing,  and  a  party  defendant  when  sued.  Rogers  v.  Ellison,  1 
Meigs,  88. 

(2)  Trespass  on  the  case  lies  against  a  corporation  aggregate  for  a  tort.  Chesnut  Hill 
Turnp.  Co.  v.  Rutter,  4  Serg.  &  Rawle,  6.  See  the  early  English  cases  cited  by  Ch.  Jus- 
tice TiLGHMAN,  in  his  opinion.    See  also  Gray  v.  The  Portland  Bank,  3  Mass.  364. 

(3)  Corporations  are  liable,  by  the  common  law,  in  the  actions  of  trespass,  trover,  tres- 
pass on  the  case  ex  delicto,  &cc.  for  torts  commanded  or  authorized  by  them,  and  for  this 
purpose  the  acts  of  their  agents  are  regarded  as  the  acts  of  the  corporation.  Hawkins  v. 
butchess.  &c.  Steamboat  Co.,  2  Wend.  452 ;  M'Cready  v.  Guardians  of  the  Poor,  9  Serg. 
&  R.  94  J  Lyman  v.  White  River  Bridge  Co.,  2  Aik.  255  j  2  Hill,  573  ;  Goodlowe  v.  City 
of  Cincinnati,  4  Haw.  500,  514 ;  Hamilton  Co.  v.  Cincinnati,  dec,  Wright,  603 :  Eneass 
f».  Schuylkill  Bank,  4  Wash.  C.  C.  106 ;  Beach  v.  Fphon  Bank,  7  Cowen,  487  j  Edwards  v. 
Union  Bank,  1  Branch,  136. 

An  action  cannot  be  maintained  against  a  corporation  aggregate  for  an  assault  and  bat- 
.  tery.    Orr  v.  Bank  of  United  States,  1  Ham.  36. 

(4)  An  action  on  the  case  will  Ue  against  a  corporation  for  the  neglect  of  a  corporate 
duty,  as  for  not  repairing  a  creek  as  from  time  immemorial  they  had  been  used.  Mayor 
of  Linn  v.  Turner,  Cowp.  86  j  Riddle  o.  Proprietors,  dec,  7  Mass.  169 ;  Townsend  v.  Sus- 
quehannah  Turnpike  company,  6  Johns.  90 ;  Steele  v.  W.  Lock  Company,  2  Johns. 
283.  So  it  will  he  against  them  for  the  negligence  of  their  subordinate  agents,  although 
not  immediately  employed  by  them.  Matthews  v.  West  London  Water  Works  Company. 
3  Campb.  403.  Corporations  created  for  their  own  benefit  stand  on  the  same  ground  m 
this  respect  as  individuals,  but  qtuisi  corporations  created  by  the  legislature  for  purposes 
of  public  policy,  are  subject,  by  the  common  law,  to  an  indictment'  for  the  neglect  of 
duty  enjoined  on  them,  but  are  not  liable  to  an  action  for  any  neglect  unless  the  action  be 
given  by  some  statute.    Mower  o.  Inhab.  of  Leicester,  9  Mass.  247. 
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boiongh,  and  pier,  or  quay,  with  tolls,  to  the  corporation,  may  sue  the        «• 
corporation  for  the  recovery  of  damages  (z)  (1).     The  Bank  of  England    '^s.** 
are  liable  to  an  action  if  they  improperly  refuse  to  transfer  stock  (a)  ;  or  <^  ^^^^^ 
are  gnilty  of  unreasonable  delay  in  the  passing  of  a  power  of  attorney  to  Uable. 
transfer  it  (5)  ;  but  they  are  not  liable  for  refusing  to  pay  dividends  due 
upon  stock  if  they  have  not  received  the  dividends  from  government  (c). 

The  London  Dock  Company  is  liable  in  case  for  the  carelessness  of 
their  servants  in  unloading  goods,  although  the  company  derive  no  profit 
from  the  labor  (d  )  ;  and  an  action  lies  against  an  unincorporated  water- 
works company,  if  workmen  employed  by  the  persons  contracting  with 
the  company  to  lay  down  pipes  for  conducting  water  through  a  public 
street,  are  guilty  of  negligencer  in  performing  the  work,  in  consequence  of 
which  a  passenger  is  injured  (e). 

Bat  trustees  and  commissioners  acting  gratuitously  in  the  execution  of  Commis- 
acts  of  parliament  for  the  benefit  of  the  public,  and  intrusted  with  the  sioners  or 
conduct  of  public  works,  are  not  liable  in  damages  for  an  injury  occasion-  jj^^^j  ^ 
ed  by  the  negligence  or  unsUlfulness  of  workmen  and  contractors  neces-  statute, 
sarily  employed  by  them  in  the  execution  of  the  works  (/).    Upon  this 
principle,  where  the  defendant,  as  a  trustee  under  a  turnpike  act,  being 
authorized  to  cut  a  drain,  had  ordered  it  to  be  cut  in  an  improper  manner, 
it  was  decided  that  he  was  not  liable  for  a  resulting  injury,  as  it  appeared 
that  he  acted  htma  fide  according  to  the  best  of  his  judgment,  and  under 
the  best  advice  he  could  obtain  (g).    And  in  another  case  (A),  the  clerk 
to  commissioners  for  making  a  road  under  an  act  which  contained  a  clause 
directing  actions  to  be  brought  against  such  clerk  for  acts  done  by  the 
trustees,  was  holden  not  to  be  liable  to  an  action  for  an  injury  sustained 
in  consequence  of  heaps  of  dirt  being  left  by  the  laborers  employed  by 
the  side  of  the  road,  and  no  lights  being  placed  to  enable  persons  to  avoid 
such  heaps.    And  if  a  statute  enable  trustees  to  do  an  act,  and  do  not 
give  compensation,  they  are  not  liable  for  a  consequential  injury  resulting 
to  an  individual  from  the  act  done  in  pursuance  of  the  statute  (%). 

But  if  commissioners  or  trustees  under  an  act  of  parliament  order 
something  to  be  done  which  is  not  within  the  scope  of  their  authority  (Jc)  ; 
•or  are  themselves  guilty  of  negligence  in  doing  that  which  they  are  em-  [  *78  ] 
powered  to  do ;  or  are  guilty  of  arbitrary,  wanton,  or  oppressive  conduct  (!)  ; 
they  render  themselves  liable  to  an  action,  although  they  are  not  an- 
swerable for  the  misconduct  of  persons  they  are  obliged  to  employ  in  the 
execution  of  orders  properly  given  (m).  Therefore,  an  action  was  held 
to  be  maintainable  against  commissioners  of  the  lottery,  who  were  com- 
pensated for  their  services,  for  their  negligence,  &c.  in  not  adjudging  a 
prize  to  the  holder  of  a  ticket  entitled  to  receive  it(n).  And  persons 
who  negligently  or  unskilfully  perform  work,  or  omit  proper  precautions 

(z)  5  Bing.  91.  See  2  Bing.  162. 

(a)  5  Bing.  108.  (h)  4  M.  &  Sel.  27.    See  2  Bing.  162. 

(*)  1  Car.  &  P.  193.  £i\2  B.  &  C.  703 ;  4  D.  &  R.  195,  S.  C. 
(c)  5  B.  &  C.  185 ;  7  D.  &  R.  828,  S.  C.        (A)  3  Wils.  461 ;  2  Bla.  Rep.  924 ;  2  B. 

Sec  S.  C.  2  Bing.  393.  &  C.  710 ;  4  D.  &  R.  195,  S.  C. 

fd)  4  Campb.  72.  (/)  2  B.  &  C.  707,  id,  &c. 

(e)  3  Campb.  403.    See  post.  \m)  2  Bing.  159,  per  Best,  C.  J. ;  2  B.  & 

(7)2  Bing.  156.  C.707,  &c. 

{g)  1  Marsh.  429;   6  Tannt.  29,  S.  C.        (n)  6T.  R.  646;  2  Bing.  161. 

(1)  GrOBhen  T.  Co. «.  Sears,  7  Conn.  87. 
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in  the  course  of  the  necessary  repair  of  a  sewer,  under  the  authority  of 
_         the  eommU^ianers  of  sewerSy  are  liable  to  an  action  for  the  consequential 
1. WhoUa-  '^J^U  sustained  by  an  indi?idual  (o). 
bie.  An  action  cannot  be  maintiuned  against  a  civil  or  ecclesiastical  judge  or 

Judicial     justice  of  the  peace,  hcHug  judiciaUy  in  a  matter  within  the  scope  of  his 
"''^bU  *%  jurisdiction,  although  he  may  decide  erroneously  in  the  particular  case 

cere,&c.     (P)  (!)• 

Nor  can  an  action  be  maintained  against  a  juryman  (9),  or  the  attorney- 
general  (r),  or  a  superior  military  or  naval  officer  (2),  for  an  act  done  in 
the  execution  of  his  office,  and  within  the  purview  of  his  general  authority. 
And  commissioners  of  bankrupts  are  not  liable  to  an  action  of  trespass  for 
committing  a  person  who  does  not  answer  to  their  satitfaction  when  exam- 
ined before  them  touching  the  bankrupt's  estate  and  effects  (f). 

But  if  a  public  officer  have  no  jurisdiction  whatever  over  the  subject- 
matter,  and  his  proceedmgs  are  altogether  coram  rumjudice^  he  is  respon- 
sible (u).  And  it  was  held,  that  if  a  justice  of  the  peace  acting  ministe- 
rially refuse  an  examination  upon  the  Statute  of  Hue  and  Ory,  he  is  liable 
to  an  action  (z).  And  it  has  been  observed  with  regard  to  the  liability  of 
ministerial  officers  not  acting  gratuitously,  that  ^^  if  a  man  take  a  reward ; 
whatever  may  be  the  nature  of  that  reward,  for  the  discharge  of  a  public 
duty,  that  bstant  he  becomes  a  public  officer ;  and  if  by  an  act  of  negli- 
gence, or  any  abuse  of  his  office,  any  individual  sustain  an  injury,  that  in- 
dividual is  entitled  to  redress  in  a  civil  action"  (y).  But  magistrates  can- 
not be  affected  as  trespassers,  if  facts  stated  to  them  on  oath  by  a  complain- 

[  *79  ]  ant  were  such  whereof  they  had  jurisdiction  to  inquire,  and  'nothing  ap- 
peared in  answer  to  contradict  the  first  statement  (z).  And  before  any 
action  can  be  brought  against  a  magistrate  for  any  thing  done  in  the  dis* 
charge  of  his  duty,  it  must  appear  that  his  attention  was  drawn  to  all  the 
facts  necessary  to  enable  him  to  form  a  judgment  as  to  the  course  he  ought 
to  have  pursued  (a). 
»  Tenants  in      ^^^  regard  to  jomUenants  and  tenants  in  common  of  re<dtff^  the  general 

common,    rule  appears  to  be  that  ejectment  will  lie  by  one  against  the  other  only  in 

(0)  5  B.  &  A.  837;  1  D.  &  R.  497,  S.  (0  1  B.  &  C.  163 ;  2  D.  &  R.  353,  S.  0. 

C.  J  2  B.  &  C.  710,  711 ;  4  D.  &  R.  201,  See  Eden,  2d  edit.  97,  98. 

202,  S.  C.  (tf)  3  M.  &  Sel.  425 ;  IB.  &  C.  163 ;  2 

(p)  1  Salk.  306 ;  Vaufh.    138 ;   12    Co.  D.  &  B.  350,  S.  C. 

24 ;  Ld.  Raym.  466 ;  5  T.  R.  186 ;  6  Id.  (x)  1  Leon.  323.    The  Statute  of  Hue 

449 ;  3  M.  &  Sel.  411.    As  to  justices  in  and  Cry  was  repealed  by  7  &  8  Greo.  4,  c. 

general,  post^  <<  Trespass."  27,  and  other  provisions  substituted  by  chap. 

T.  R.  513,  514,  535.  31. 


514,  535.  (y)  Per  Best,  C.  J.  5  Bing.  108. 

493,  520,  784  j  4  Taunt.  67  j        (z)  8  East,  113. 
2  6.'&  P.  146.  (a)  3  Bing.  78. 


(1)  Vide  Yates  v.  Lansing,  5  Johns.  282,  S.  C.  9  Johns.  365.  Briggs  v.  Wardwell, 
10  Mass.  356.  Phelps  •  o.  Sill,  1  Day,  315.  The  following  additional  cases  were  here 
cited  by  Day  in  the  former  edition ;  Book  of  Assize,  27  Ed.  3  pi.  18.  21  Ed.  3.  HU.  pi. 
16.  9  Hen.  6.  60.  pi.  9.  9  Ed.  4.  3.  pi.  10.  21  Ed.  4.  67.  pi.  49.  Standf.  P.  C.  173.  Aire 
V,  Sedgwick,  2  Ro.  199.  Hammond  v.  Howell,  1  Mod.  184.  S.  C.  2  Mod.  218.  Miller 
9,  Searle,  2  Bla.  1145.  Mostvn  v,  Fabrigas,  Cowp.  172.  Vide  Brodie  v.  Rutledge, 
2  Bay,  69.  Moore  p.  Ames,  3  Caines,  170  j  Young  v.  Herbert,  2  Nott  &  M.  168 ;  Ely 
V.  Thompson,  3  Marsh.  76 :  Little  v.  Moore,  1  South.  74 ;  Tracy  v.  Williams,  2  Conn. 
113 ;  Tompkins  v.  Sands,  8  Wend.  468 ;  Evans  o.  Foster,  1  N.  Hamp.  374 ;  Cunningham 
V.  Rucklin,  8  Cowen,  178. 

(2)  Vanderheyden  o.  Young,  11  Johns.  158. 
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the  case  of  an  actual  ouster  (b)  (1) ;  and  after  a  reooyery  in  such  action,  tres-       n. 
pass  for  mesne  profits  may  be  brought  (c).     So  trespass  -will  lie  where  there    ^^"^' 
has  been  a  total  destruction  of  the  subject-matter  of  the  tenancy  in  com-  ^  ^^^' 
mo/a  ;  or  if  one  tenant  in  common  destroy  the  whole  flight  of  a  dove-cote,  or  Uabie. 
all  the  deer  in  their  park  (d)  ;  or  if  one  grub  up  a  hedge  (f),  or  destroy  a 
vali  (/),  holden  in  common.    But  if  the  wall,  being  old,  be  pulled  down 
by  one  tenant  in  common  with   the  intention  of  rebuilding  it,   and  a  new 
wall  be  accordingly  erected,  this  is  not  such  a  total  destruction  of  the  wall 
as  will  enable  his  co-tenant  to  maintain  trespass  (^).    And  in  other  cases 
where  there  has  not  been  a  total  destruction  of  the  subject-matter  of  the  ten- 
ancy in  common,  but  only  a  partial  injury  to  it,  waste,  or  an  action  upon  the 
case,  will  lie  by  one  tenant  in  common  against  the  other ;  as  if  one  tenant 
in  common  of  a  wood  or  piscary  does  waste  against  the  will  of  the  other, 
he  shall  have  waste ;  or  if  one  corrupt  the  water,  the  other  shall  have  an  ac- 
tion upon  the  case.    There  are  other  cases  where  the  only  remedy  is  to 
retake  the  property  (h). 

With  respect  to  a  tenancy  in  common  of  a  ehattely  the  rule  is,  that  one 
tenant  in  common  cannot  sue  his  co-tenant  if  he  merely  take  the  chattel 
away ;  for  in  law  the  possession  of  one  is  the  possession  of  both,  and  each 
has  equally  a  right  to  take  and  retain  such  possession  (t)  (2).  But  if  one 
of  the  tenants  in  common  destroy  (3),  misuse,  or  spoil  the  chattel,  the  oth- 
er may  muntain  an  action  at  law  (k)  (4). 

If  a  tfdrd  person  collude  with  one  partner  in  a  firm  to  injure  the  other  Against  a 
partners  in  their  joint  trade,  the  latter  may  maintain  a  joint  action  against  ^d  per^'^ 
the  person  so  colluding  (I) .  son  coiiud- 

All  persons  who  direct  or  order  the  commission  of  a  trespass,  or  the  }ps  ^^ 
conversion  of  personal  property,  or  assist  upon  the  occasion,  are  in  general  _, ' 
liable  as  principals,  though  not  benefited  by  the  act  (tti)  (5)  ;  and  therefore  uabie  as 
trover  may  be  supported  against  a  person  who  illegally  *makes  a  distress  principals. 
or  seizes  goods,  though  the  same  were  taken  by  him  in  the  character  of  [  *80  ] 

(b)  See  Salk.  285 ;  1  East,  568 ;  Adams  (h)  Per  Littledale,  J.  8  B.  &  C.  268 ;  2 
on  Ejectment,  2d  edit.  52,  53,  81,  89.  M.  &  R.  272,  S.  C. ;  4  East,  117,  121  j  Co. 

(c)  3  Wils.  118.  Lit.  200  a,  8  T.  R.  145  j  2  Saund.  47  h ;  1 

(d)  Com.  Dig.  Estates,  K.  8  j  8  B.  &  C.  T.  R.  658. 
26d ;  2  Man.  &:  Ry.  272,  S.  C.  (i)  Id.  ibid. 

(«)  Gow,  201.    As    to  the   property    in  h)  Id.  ibid. 

trees  growing  in  a  hedge  dividing  two  es-  (/)  Longman  and  others  v.  Pole  and  oth- 

tates,  1  M.  &  M.  112.  ers,  1  Mood.  &  Mai.  223. 

(/)  2  Taunt.  20  ;  8  B.  &  C.  257 ;  2  Man.  (m)  1  Saund.  47  i  j  Bui.  N.  P.  41 ;  6  T. 

&  Ry.  267,  S.  C.  R.  300;  1  B.  &  P.  369  :  2  Esp.  R.  553:  1 

{g)  8  B.  ik  C.  257  J  2  M.  &  R.  267,  S.  C.  Campb.  187. 

(1)  Erwin  ».  Olmstead,  7  Cow.  229.  So  he  may  though  there  has  been  no  actual  ous- 
ter proved.  Per  Spencer,  C.  J.,  Sheppard  v.  Ryers,  15  Johns.  501.  See  the  cases  cited 
in  note  (a)  by  the  Reporter. 

(2)  Cowan  ».  Buyers,  Cooke,  53.    2  Caines,  167.    Oviatt  v.  Sage,  7  Conn.  95. 

(3)  2  Caines,  167.  See  Lowlhorp  v.  Smith,  1  Hayw.  255.  Vide  Webb  v.  Danforth,  1 
Day,  301.    Litt.  sec.  323. 

(4)  Vide  St.  Johns  v.  Standring,  2  Johns.  468.  So,  if  one  co-tenant  sell  the  thing  hold- 
en  m  common,  the  other  may  bring  trover  against  him.  Wilson  and  Gibbs  v.  Reed,  3 
Johns.  175.  Thompson  v.  Cook,  2  South.  580.  Heath  v.  Hubbard,  4  East,  110.  Semble 
contra.  One  tenant  m  common  may  convert  the  chattel  to  its  general  and  profitable  use, 
although  it  change  the  form  or  the  substance,  as  wheat  into  flour,  a  whale  into  oU,  &c. 
without  subjecting  himself  to  an  action  by  the  other.  Fennings  v.  Lord  Grenville,  1 
Taunt.  241.  One  tenant  in  common  of  real  property  cannot  sue  the  other  to  recover 
possession  of  the  documents  relative  to  their  jomt  estate.  Clowes  v.  Hawley,  12  Johns. 
484.  But  he  may  sustain  an  action  on  the  case  against  him  for  destroying  them.  Dan- 
iels V.  Daniels,  7  Mass.  10;  and  for  negligence,  in  consequence  of  which  a  mill  of  wliich 
they  were  seized  in  common  was  burned.    Chelsey  v.  Thompson,  3  New  Hampshire,  1. 

(5)  Vide  Thorp  v.  Burling,  11  Johns.  285. 
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I.  buHflf  for  another,  or  as  a  castom-honse  officer,  &c.  (n)  (1).  And  where 
pLAiHTiFrs.  geveral  are  ooncemed,  they  may  be  jointly  sued  (2),  ivheuier  they  assented 
UaUe^^  to  the  act  before  or  after  it  was  committed(  o),  unless  the  party  be  an  infant 
or  a  feme  covert,  who,  we  have  seen,  cannot  be  sned  in  respect  of  a  sab- 
sequent  assent  (i?),  and  no  person  can  be  guilty  of  a  forcible  entry  by  such 
assent  (^q).  And  it  may  appear  unnecessary  to  say,  that  if  a  person  does 
not  assist  in  a  trespass  either  in  word  or  deed  he  is  not  liable,  though  it 
may  have  been  done  by  a  person  assuming  to  act  on  his  behalf  (r).  Nor 
can  a  pound-keeper  be  sued,  merely  for  receiving  in  the  pound  a  distress 
illegally  taken  («).  If,  however,  a  person  sue  out  execution,  and  give  i^ 
bond  of  indemnity  to  the  sheriff  to  induce  him  to  sell  the  goods  of  another, 
this  is  a  suficient  interference  to  subject  him  to  an  action  (t)  :  so  if  he  be 
in  company  with  the  sheriff's  officer  at  the  time  of  the  execution  (u) ;  (mt 
he  adopt  his  acts  by  receiving  the  goods  or  money  (x) ;  but  the  mere  act 
of  making  an  inventory  or  drawing  a  notice  of  distress  by  a  stranger,  is 
not  such  an  interference  as  will  subject  him  to  an  action  (y).  Al£ou^ 
trespass  may  be  supported  against  a  sheriff  for  the  act  of  liis  bailiff  in 
taUng  the  goods  of  A.  under  an  execution  against  B.  (z)^  it  cannot  be 
brought  against  the  plaintiff  in  the  action,  unless  he  actually  interfered  or 
assented  to  the  levy  (a).  And  in  general  where  goods  are  sold  under  the 
authority  of  a  sheriff  in  the  exercise  of  his  officii  duty,  he  is  the  proper 
party  to  be  made  defendant  in  an  action  by  the  owner  for  selling  his  goods, 
and  a  bona  fide  purchaser  without  notice  at  the  sale  cannot  be  sued  (b  ); 
but  the  purchaser  of  the  goods  of  B.  illegally  taken  by  the  sheriff  under 
an  execution  against  C.  is  liable  to  be  sued  m  trover  by  B. ;  because  in 
that  case  the  seizure  and  sale  are  wholly  unauthorized  by  the  writ  (c). 

In  some  cases  a  party  may  be  liable  to  be  sued  for  a  tartj  though  in  fact 
he  neither  committed  the  act,  nor  assented  to  the  commission  of  it.  Thus 
a  master  or  principal  is  liable  to  be  sued  for  injuries  occasioned  by  the 
negligence  or  unskilfulneee  of  hie  servant  or  agent  whilst  in  the  course  of 
his  employ  (3),  though  the  act  was  obviously  tortioue  (4)  ;  as  if  he  laid  lime 

(«)  AnU,  79,  n.    (w)  j  1   Campb.    343 ;  (x)  1  M.  &  Sel.  583,  599 ;  Stra.  996. 

postj  84.  (y)  2  Esp.  Rep.  553. 

(o)  2  fila.  Rep.  1055 ;  1  Salk.  409 ;  2  Rol.  iz)  3  Wils.  309. 

1,  7,  355 ;  Com.  Dig.  Trespass,  C.  1 ;  Co.  (a)  Id,  ibid.    See  a  qtusre  whether  receipt 

Lit.  180  b.  n.  4;  Cowp.  478 ;  3  WiLs.  377 ;  of  the  money  is  an  interference,  1  Mont  B. 

Lane,  90.  L.  476 ;  1  M.  &  Sel.  583,  599. 

'p)  Co.  Lit.  180  b.  note  4  j  «rte,  76.  (b)  5  Rol.  Ab.  556,  pi.  50  j  Bro.  Ab.  Tres- 

^q)  Id,  ibid,  pass,  pi.  48  j  I  M.  &  Sel.  425  ;  8  Co.  Rep. 

[rS  Timothy  v,  Simpson,  6  Car.  &  P.  499.  191  j  Yelv.   179 ;  1  Ld.  Raym.  724.    But 

[5)  Cowp.  476 ;  1  T.  R.  60,  62 ;  Sir  T.  landlord  may  sue  purchaser  of  fixture  irom 

Jones,  214.     Sed  vide  3  Campb.  35.  tenant,  id. ;  2D.  &  R.  1. 

:0  Bui.  N.  P.  41.  (c)  3  Stark.  135  j  2  D.  R.  1. 

tt)  1  B.  &  P.  369. 


?. 


m  Vide  Hoyt  v,  Gelston,  13  Johns.  14L 


Vide  Bishop  v.  Ely,  9  Johns.  294 ;  Thorp  v.  Burling,  11  Johns.  285.  A  demand 
upon  and  refusal  by  a  person,  who  claimed  property,  and  his  vendee,  who  together  had  pos- 
session, was  held  to  prove  a  joint  conversion.    Chamberlin  v,  Shaw,  18  Pick.  278. 

The  removal  and  retention  of  the  personal  proijerty  of  a  stranger,  by  an  ofl5cer  acting  by 
direction  of  the  party,  is  a  conversion  by  both,  aside  from  any  demand  and  refusal.  Calk- 
ins V.  Lockwood,  17  Conn.  154. 

Where  the  plaintiff,  in  an  action  of  trover  against  B.  &  C.  introduced  evidence  proving 
a  conversion  by  B.  only,  without  the  participation  or  knowledge  of  C,  it  was  held,  that  it 
was  not  then  competent  to  the  plaintriflr  to  prove  a  distinct  conversion  by  C.  Forbes  ». 
Marsh,  15  Conn.  384. 

(3)  And  although  the  master  derive  no  advantage  from  the  labor  of  the  servant.  Gibson 
V.  Ingles,  4  Campb.  72. 

(4)  Therefore  where  the  defendant  was  posaessed  of  a  loaded  gun,  and  aent  a  young 
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10  di0  street  withoat  any  direettoiui  for  that  ^purpose  from  the  principal  (d)  ;       n. 
80  &r  the  negligent  driving  of  a  carriage  (1)  or  navigating  a  ship  (e)  (2),    dsfbkd. 
(even  whibt  the  servant  was  driving  out  of  the  direct  road,  and  for  his  ^  ^^' 
own  purpose  (/)  ;  or  for  a  libel  inserted  in  a  newspaper  of  which  the  de-  liable. 
fondant  was  tbe  proprietor  (g} ;  and  the  party  in  a  cause  is  liable  for  any 
irregularity  in  the  proceedings  of  his  attorney  (h) » or  his  attorney's  agent  (»)• 
The  principal  is  also  liable  not  only  for  the  acts  of  those  immediately  em- 
ployed by  him  and  by  his  steward  or  general  agent,  but  even  for  the  act  of 
a  sub^^nty  however  remote,  if  committed  in  the  course  of  his  service  (Jo)  ; 
and  a  corporate  company,  actmg  for  its  own  benefit,  is  liable  to  be  sued 
for  the  negligence  of  its  servants  (2).    But  a  party  is  not  liable  for  the 
act  of  another,  unless  the  latter  acted  as  his  servant  at  the  time  when  the 
i^ury  woM  eammitied  (m) ;  and  therefore  a  person  who  hires  a  postKshaise 
is  not  fiable  for  the  negligence  of  the  driver,  but  the  action  must,  it  seems, 
be  against  the  driver  or  the  owner  of  the  chiuse  and  horses  (n)  (3).    Where 
the  owner  of  a  carriage  hired  of  a  stable-keeper  a  pair  of  horses,  to  draw 
it  for  a  day,  and  the  owner  of  the  horses  provided  a  driver,  through  whose 
negligent  driving  an  mjury  was  done  to  a  horse  belon^g  to  a  third  person, 
the  court  were  equally  divided  in  opinion  upon  the  question,  whether  the 
owner  of  a  carriage  was  liable  to  be  sued  for  such  injury  (o)  (4).    If  a 

(4)    lEasi,  106;2Hen.Bla.442;3Wils.  ante.  QO. 

317;  lBo8.  &  Pul.404;  1  Bla.  Com.  431 ;  (i)  6  B.  &  C.  38;  9  D.  &  R.  44,  S.  C. 

2  Lev.  172:  Ld.  Raym.  739;  Dyer,  238;  (*)  IB.  &P.404:  6T.R.  411:  4  M.  & 

3Mod.  323.  Sd.27. 

(<)  1  East,  105 ;  ante,  80,  n.  (c).    But  the  (l)  3  Campb.  403.    When  not,  see  4  M. 

owner  of  a  ship  is  not  liable  for  the  neglect  &  Sel.  27 ;  ante,  77. 


of  a  pilot  he  was  obliged  to  take  on  board.  (m)  1  East,  106 ;  Rep.  temp.  Hardw.  87. 
6  B.  de  C.  657 ;  7  D.  &  R.  738,  S.  C. ;  2  (n)  5  EfiD.  Rep.  35 ;  1  B.  &  P.  409,  smbU 
Bing.  219.  contra;  ana  it  would  perhaps  be  otherwise 


(f)  Joel  V.  Morison,  6  Car.    &  P.  501.        if  the  party  hired  a  carriage,  but  furnished 

(g)  1  B.  &  P.  409.  the  coachman  and  horses.    4  B.  &  Aid.  590. 
(Jk)2Bla.  Rep.  845;  3  Wils.  341,368;        (o)  5  B.  dc  C.  547  ;  8  D.  &;  R.556,S.  C. 


girl  to  fetch  it,  with  directions  to  another  person  to  take  the  priming  out,  which  was 
aoootdin^y  done,  and  a  damage  occurred  to  the  plaintiff's  son,  in  consequence  of  the 
girPs  presenting  the  gun  at  him,  and  drawing  the  trigger,  b^  which  the  gun  went  off,  it 
was  hdd  that  the  defendant  was  liable  to  damage  in  an  action  upon  the  case.  Dixon  v. 
BeU,  5  Man.  &  Selw.  198.  So,  if  a  man's  servant,  in  the  ordinary  course  of  lus  business, 
otetnict  the  highway,  from  which  a  traveler  receives  an  injury,  the  master  is  liable. 
Harlow  v.  Hnmiston,  6  Cowen,  189. 

(1)  So  if  one  of  three  joint  proprietors  of  a  stage  coach  be  driving  when  an  accident 
happens  in  consequence  of  his  neghgence^  the  others,  though  not  present,  are  liable  in  an 
aetioa  on  the  case,  although  trespass  might  perhaps  be  maintained  against  the  one  who 
VBs  driving,  in  which  latter  form  of  action  all  could  not  be  joined.  Moreton  v.  Harding, 
6  DowL  6c  RyL  275. 

(2)  But  an  action  will  not  lie  against  the  master  of  a  ship  for  negligence  of  the  pilot ; 
eYen,  as  it  would  seem,  if  the  master  were  on  board  at  the  time  of  the  accident,  for  the 
pilot  is  master  pro  hoc  vice.  Snell  and  others  v.  Rich,  IJohns.  305.  But  the  owner  of 
a  ship  is  in  such  case  liable,  although  the  pilot  be  appointed  by  public  authority.  Bussey 
f.  Donaldson,  4  Dall.  206.  Fletcher  v,  Braddick,  2  New,  182.  The  captain  of  a  public 
vessel  is  not  liable  for  the  act  of  one  of  his  inferior  officers,  done  at  a  time  when  he  was 
not  engaged  in  the  direction  and  management  of  the  vessel,  as  such  inferior  officer  is  not 
the  servant  of  the  captain.    Nicholson  and  another  v,  Mounsey  and  Sjrmmes.  15  East,  384. 

(3}  Bishop  V.  Ely,  9  Johns.  294. 

(4)  Reported  also,  8  Dowl.  6c  Ryl.  556.  The  defendant  was  held  not  liable  by  Abbott, 
C.  J.  and  Littledalb;  aliter  per  Bayley  and  Holboyd,  Justices.  In  Bostwick  o. 
Champion,  Bissel,  ^wers  and  Bodge,  11  Wend.  571.  where  the  defendant  run  a  line  of 
stages  finom  Utica  to  Rochester,  the  route  being  divided  into  sections ;  one  section  being 
bf  Dodge  ;  another  1^  Ewers  and  another ;  and  the  remainder  of  the  route  by  Champion 
•adfiissiBll.    The  occupant  of  eadi  section  fonushing  his  own  carriages  and  horses,  hiring 
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II.       servant  or  agent  mlfuUy  commit  an  injury  to  another,  though  he  be  at  tho 
°^^'   time  engaged  in  the  business  of  the  principal,  yet  the  principal  is  not  in 
]  ^(^0*     general  liable  ;  as  if  a  servant  wilfuUy  drive  his  master's  carriage  against 
liable.        another's  (1),  or  ride  or  beat  a  distress  taken  doanage  feasant  (jp).    The 
role  was  thus  explained  in  a  recent  case :  ^'  if  a  servant  driving  a  car- 
riage, in  order  to  effect  some  purpose  of  his  own,  wantonly  stnkes  the 
horses  of  another  person,  and  produce  the  accident,  his  master  will  not  be 
liable.    But  if  in  order  to  perform  his  master's  orders,  he  strikes,  but  in« 
judiciously,  and  in  order  to  extricate  himself  from  a  supposed  difficulty, 
that  will  be  negligent  and  careless  conduct,  for  which  the  master  will  be 
liable,  being  an  act  done  in  pursuance  of  the  servant's  employment"  {q) .    So' 
[  *82  ]  if  a  servant  take  out  his  master's  cart  at  the  time  when  it  is  not  wanted  *for 
the  purpose  of  his  master's  business,  and  drive  it  about  for  his  own  pur* 
poses,  the  master  will  not  be  responsible  for  any  injury  arisii^  whilst  so 
doing  (r).    Though  if  a  servant,  driving  his  master's  cart  on  his  master's 
business,  make  a  detour  from  the  direct  road  for  some  purpose  of  his  own, 
his  master  will  be  answerable  in  damages  for  any  injury  occasioned  by  his 
careless  driving  whilst  so  out  of  his  road  (r). 
Liability        Qn  principles  of  public  policy  a  sheriff  is  liable  civilly  for  the  tortious 
sheriff  and  ^^'  ^^^^^1^9  extortion,  or  other  misconduct,  whether  it  be  willful  or  inad- 
his  officers,  vertent,  of  his  under-sheriff  or  bsdiiff,  in  the  course  of  the  execution  of 
their  duties  (a)  (2).    But  if  the  wrong  complained  of  be  neither  expressly 
sanctioned  by  the  sheriff,  nor  impliedly  committed  by  his  authority ;  if  it  be 
an  act  not  within  the  scope  of  the  authority  given ;  the  sheriff  is  not  re- 
sponsible (0*    And  if  the  plaintiff  in  an  action,  or  an  execution  creditor, 
induce  the  bailiff  to  depart  from  the  ordinary  course  of  his  duty  without 
the  sheriff's  knowledge,  it  i%  not  competent  to  such  plaintiff  or  execution 
creditor  to  fix  th^  sheriff  for  the  consequences  (u). 
Liability  of     The  distinctions  with  regard  to  the  liabilities  of  the  owners  of  animals 
^^^^^^  are  important,  particularly  as  they  affect  the  form  of  the  action.    The  own- 
er of  domestic  or  other  animals  not  naturally  inclined  to  commit  mischief, 
as  dogs,  (3)  horses,  and  oxen,  is  not  liable  for  any  injury  committed  by 


(p)  1  East,  106 ;  Rep.  temp.  Hardw.  87  ;    R.  20,  S.  C. 

3  Wils.  217  J*  1  Salk.  282  ;  2  Rol.  Ab.  553  ;        ft)  6  B.  & , ,  _.  ^., 

1  Bla.  Com.  431.  8  B.  &  C.  598  j  3  M.  &  R.  7,  S.  C. ;  and 


4M.& 


q)  4  B.  &  Aid.  590 ;  see  9  B.  &  C.  591  j  see  further  infra,  84,  85  ;  9  Price,  287  j  5 

I.  &  S.  500,  S.  C.  Moore,  183 ;  1  R.  &  M.  310. 

SJoel  V.  Morrison,  6  Car.  &  P.  501.        («)  6  B.  dc  C.  739 ;  9  D.  &  R.  723,  S. 

2  T.  R.  121,  712;  7  Id.  267;  Dougl.  C.  j  8  B.   &  C.  598;  3  M.  &  R.  7,  S.  C. 

40 ;  11  East,  25  ;  8  B.  &  C.  602 ;  3  M.  &  and  see  further  infra,  84,  85. 


drivers  and  paying  the  expenses  of  his  own  section ;  and  the  money  received  as  the  fare 
of  passengers  being  divided  among  the  parties  in  proportion  to  the  number  of  miles  of 
Uie  route  run  by  each ;  and  an  injury  happening  through  the  negligence  of  a  driver  on 
one  of  the  sections ;  it  was  held,  that  all  the  defendants  were  jointly  liable  in  an  action  on 
the  case  at  the  suit  of  the  party  injured. 

(1)  Wright  V.  Wilcox,  19  Wend.  345.  And  an  action  on  the  ease  does  not  lie  against 
a  master  and  a  servant  jointly,  for  a  nnlful  injury  done  by  the  servant  whilst  driving  the 
carriage  of  the  master,  if  such  carriage  be  not  employed  in  the  conveyance  of  passengers, 
and  the  master  be  not  present  when  the  injury  occurs.    Bid. 

(2)  Grinnell  v.  Phillips,  1  Mass.  530.  Campbell  v.  Phelps,  17  Mass.  245.  Vide  Haz- 
ard V.  Israel,  1  Binn.  240.  M^Intyre  v.  Trumbull,  7  Johns.  35.  Blake  v.  Shaw,  7  Mass. 
505.  Parrot  ».  Mumford,  2  Esp.  585.  White  v.  Johnson,  1  Wash.  159.  Moore  v.  Dow- 
ney 3  Hen.  &  Mun.  127.    Gorham  v.  Gale,  7  Cowen,  739. 

(3)  WTiere  in  an  action  of  trespass,  upon  Mass.  Revised  Stat.  c.  58,  ^  13,  the  injury 
was  done  by  two  dogs  together,  belonging  to  several  owners,  it  was  field,  that  each  owner 
was  liable  only  for  the  damages  done  by  his  own  dog,  and  not  for  the  whole  damage  done 
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tliem  to  the  person  or  personal  property ;  unless  it  can  be  shown  that  he       h. 
preyiomkj  had  notice  of  the  animal's  mischioTous  propensity  (1),  or  that    ^^^ 
the  injury  was  attribatable  to  some  other  neglect  on  his  part ;  it  being  in  j  ^^^^ 
general  necessary  in  an  action  for  an  injnry  committed  by  tuch  animals  to  liable. 
idlege  and  prove  the  9denter ;  and  though  notice  can  be  proved,  yet  the 
action  must  be  ea«s,  and  not  trexpast  (y)  (2) .    But  if  the  owner  himself  act- 
ed illegally,  he  may  be  liable  even  as  a  trespasser ;  as  where  a  person  in 
company  with  his  dog  trespassed  in  a  close  through  which  there  was  no 
footpath,  and  the  dog,  without  his  concurrence,  killed  the  plaintiff's 
deer  (x) :  and  if  a  person  let  loose  or  permit  a  dangerous  animal  to  go  at 
large,  and  mischief  ensue,  he  is  liable  as  a  trespasser  ;  the  law  in  such  cases  • 
presuming  notice  to  the  defendant  of  the  mischievous  propensity  of  such 
animal  {tf) .    When  respect  to  animals  maiMuetfB  natures,  as  cows  and  sheep, 
as  tfieir  propensity  to  rove  is  notorious,  the  owner  is  bound  at  all  events  to 
ocmfine  them  on  his  own  land ;  and  if  they  escape,  and  *commit  a  trespass  [  *88  ] 
on  the  land  of  another,  unless  through  the  defect  of  fences  which  the  lat- 
ter ought  to  repair  (3),  the  owner  is  liable  to  an  action  for  trespass  (4), 
though  he  had  no  notice  in  fact  of  such  propensity (2).    But  for  damage  by 
animals,  kc^ferm  naturm,  escaping  from  the  land  of  one  person  to  that 
of  another,  as  by  rabbits,  pigeons,   &;c.  no  action  can  in  general  be  sup- 
ported ;  because  the  instant  they  escaped  from  the  land  of  the  owner  his 
property  in  them  was  determined  (a).    And  a  person  cannot  be  liable  for 
the  act  of  cattle,  unless  he  were  the  general  owner,  or  he  actually  put  them 
into  the  place  where  the  injury  was  committed  (6} ;  nor  is  he  liable  for  tres- 
pass committed  by  his  dog  (c)  ;  and  if  a  servant  or  a  stranger,  without  the 
concurrence  of  the  owner,  chase  or  put  his  cattle  into  another's  land,  such 
owner  is  not  liable ;  but  the  action  must  be  against  the  servant  or  stranger, 
who,  as  it  has  been  ssdd,  gains  a  special  property  in  the  cattie  for  the 
time  (d). 

The  liability  to  an  action  in  respect  of  real  property  may  be  for  miMfea^  Injuries  to 
anee  or  mcdfecuance  as  for  obstructing  ancient  lights ;  or  for  nanfeasanee,  ^'^'  ^ 

as  for  not  taking  care  of  premises,  so  as  to  prevent  the  conse- 
quence of  a  public  nuisance,  as  for  leaving  open  an  area  door,  or  coal 
plate  (e)  ;  or  for  not  repairing  fences  (/),  private  ways  (^r),  or  water 

(0)  12  Mod.  333;  Salk.  662;  Ld.  Raym.  Dyer,  25,  pi.  162;  Vin.  Ab.  Fences,  Tres- 

608,  609  ;  Dyer,  25,  pi.  162 ;  Cro.  Car.  254 ;  pass,  B.  vol.  xx.  MS.  424 ;  Foph.  161 ;  Sir 

2  Salk.  662;  Bac.  Ab.  Action,  Case,  F. ;  W.  Jones,  131 ;  Latch.  119;  SaUc.  662. 

Lmw.  90;  Peake's  Law  of  Evid.  291,  292  ;  (a)  5  Co.  104  b;  Cro.  Car.  387:  1  Burr. 


Eyidence  of  scienter^  2  £sp.  482 ;  4  Campb.    259 ;  Bac.  Ab.  Game  ;  Cro.  Eliz.  547. 
198.    The  omission  of  the  averment  in  the        (b)  1  Saund.  27 ;  1  C 
declaration  renders  it  bad  in  arrest  of  judg-        (e)  1  Car.  6c  T.  119. 


198.    The  omission  of  the  averment  in  the        (b)  1  Saund.  27 ;  1  Car.  6c  P.  119. 
ment,  Salk.  662 ;  2  M.  &  Sel.  238.  (d)  Bro.  Ab.  Trespass,  pi.  435 ;  2  Rol. 


(z)  Burr.  2092 ;  2  Lev.  172  ;  1  Car.  6c  P.  Ab.  552 ;  1  East,  107. 
119,  S.  P.  re)  3  Campb.  338,  403.    When  not  see 

(9)  3  East,  595,  596;  12  Mod.  333 ;  Lord  AM.  6c  Sel.  27. 
Baym.  1583  ;  Bac.  Ab.  Action,  Case,  F.  (/)  4  T.  R.  318. 

{z)  12  Mod.  335  ;  Lord  Raym.  606, 1583 ;        (g)  3  T.  R.  766. 


by  the  two  dogs.    Buddington  v.  Shearer,  20  Pick.  477 ;  S.  C.  22  Pick.  427 ;  Van  Steen- 
bnrg  V.  Tobias,  17  Wendell,  562. 

(1)  Vide  Vrooman,  9.  Lawyer,  13  Johns.  339. 

(2)  What  is  sufficient  notice  to  the  owner  of  a  dog  accustomed  to  bite,  see  Smith  v. 
Pelab,  Str.  1264 ;  Peck  «.  Dyson,  4  Campb.  198. 

'3)  Vide  Shepherd  v.  Hees,  12  Johns.  433. 
^4)  10  Serg.  dc  Bawle,  395. 
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n.       courses,  &;o.  (A).    In  those  cases  Ae  action  should  in  general  be  against 
DBFS.HD.    ^Q  party  Trho  did  the  act  complained  of,  or  against  tiie  occupier  (t )  (1)  ; 
]  wlo      '^^  ^^^  against  the  owner,  if  the  premises  were  in  the  possesson  of  his 
liable.        tenant,  unless  he  be  covenanted  to  repair  (k)  (2) .    But  if  the  owner  of  land^ 
having  erected  a  nuisance  thereon,  demise  tiie  land,  an  action  may  be 
supported  ag^unst  him,  though  out  of  possession,  for  the  continuance 
of  it ;  for  by  the  demise  he  affirmed  such  continuance  (I)  ;  and  every 
occupier  is  liable  for  the  continuance  of  the  nuisance  on  Us  land,  ke» 
though  erected  by  another,  if  he  refuse  to  remove  the  same  after  notice  (m)  • 
When  there  are  several  owners  or  persons  chargeable  as  joint-tenants  or 
tenants  in  common  in  respect  to  their  real  property,  tiiough  the  action  be 
in  form  ex  ddietOy  they  diould  be  made  d^endants,  or  tiie  party  who  is 
sued  alone  may  {dead  in  abatement  (n). 
Liability        An  agent  or  servant,  though  acting  bona  jida  under  the  directions  and 
of  agents,  for  the  benefit  of  his  employer,  is  personally  liable  to  third  'persons  for 
JSJI^^.   anytortortrefpaashemayooniimtmtheexeinitionoftheoidenheluui 
nies.         received  {o).    K  the  master  has  not  the  right  or  power  to  do  the  act  com- 
[  *84  ]  plained  of,  he  cannot  delegate  an  authority  to  the  servant,  which  will  pro- 
tect the  latter  from  responsibility.    Therefore  a  servant  may  be  charged 
in  trover,  although  the  act  of  conversion  be  done  by  him  for  his  master's 
benefit  (  v)  (8) .    And  a  bailiff  who  distrains  is  liable,  if  the  principal  has  no 
•    right  of  distress  (q).    And  a  custom*house  officer  may  be  sued  for  a  wrong- 
ful seizure  made  by  him  in  that  character  (r)  (4).    There  is  no  injustice  hi 
this  doctrine  as  regards  the  servant ;  for  if  tiie  act  were  not  manifestty  il- 
legal, the  indemnity  of  the  principal  to  the  servant  against  the  consequen- 
ces is  not  illegal,  and  will,  in  many  instances,  be  implied  (t).    And  where 
a  servant  received  a  bill  of  exchange,  which  he  promised  to  the  deliverer 
that  his  master  should  discount,  but  which  the  latter  refused  to  do  and  in- 
nsted  on  retaining  the  same  as  a  security  for  a  previous  debt  from  the  de- 
liverer, it  was  held  that  such  deliverer  mi^t  support  trover  against  the 
servant  (f). 


'h)  6  Taxint.  44. 

ft)  4  T.  B.  318. 

Jfe)  1  Hen.  Bla.  350. 

7)  1  Salk.  460 ;  4  T.  R.  320  j  1  B.  &  P. 

[m)  Com.  Big.  Action.  Case,  Nuisance,  B. 
\n)  1  Sannd.  291  j  5  T.  B.  ^1  j  |»o«t,"86. 
?)  4  M.  &  Sel.  259.    What  is  considered 
an  interference  which  wiU  subject  the  par- 


ty to  an  action,  (mUf  79,  80. 

(p)  Id. 

(a)  2  Bol.  Ab.  431. 

(r)  5  Burr.  2687;  7  Price,  300 :  3  Wils. 
146. 

(5)  8 T.  R.  186:  Bui. N.  P.  146. 

h)  Cranch  v.  White,  1  Hodges'  Bep.  61 ; 
1  Bing.  N.  C.  414,  S.  C. 


(1)  Vide  Compton  v.  Bichards,  1  Price's  Ex.  27.  An  action  does  not  lie  for  carelessly 
leaving  a  maple  syrup  in  one's  unindosed  wood,  whereby  the  plaintiff's  cow  being  suffer- 
ed to  run  at  large,  and  having  strayed  there,  is  killed  by  drinking  it.  Bush  v.  Brainard, 
1  Cowen,  78.  So,  where  A.  sets  fire  to  his  own  fallow  ground,  as  he  may  lawftQly  do, 
which  communicates  to  and  fires  the  wood  land  of  his  neighbor,  no  action  Ues  against  A. 
unless  there  be  some  negligence  or  misconduct  in  him  or  his  servants.  Claik  o.  Foot,  8 
Johns.  421. 

(2)  The  defendant  was  lessor  of  a  house  which  the  lessee  had  ceased  to  inhabit,  for 
the  purpose  of  having  it  thoroughly  repaired,  which  was  done  at  the  expense  of  the  les- 
see, but  under  the  superintendence  of  the  defendant's  lessor ;  it  was  held  that  an  action 
on  the  case  was  properly  brought  against  the  lessor,  for  the  negligence  of  his  workmen^ 
in  leaving  open  the  cellar  door,  whereby  the  plaintiff  in  the  night  fell  in  and  hurt  himself. 
Leslie  v.  Pounds,  3  Taunt.  649. 

(3)  See,  however,  Berry  o.  Vantries,  12  Serg.  &  Rawle,  89,  where  Mires  «.  Solebay,  2 
Mod.  242,  was  held  to  be  law. 

(4)  Vide  Hoyt «.  Gilston,  13  Johns.  141. 
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B«t  in  order  to  mie  a  flervut  in  trover,  an  actual,  not  a  constraoiive,       n. 
eoDTeiniHi  should  be  shown ;  and  the  serrant's  reasonable  and  qualified  re-    ^^^^' 
fbsal  to  deETer  np  the  goods  until  he  had  ccmsulted  his  master,  and  obtain-  ^  ^^^ ' 
ed  his  sanction,  does  not  amount  to  a  conversion  (u).    And  m  cases  in  liable. 
which  a  caniractj  express  or  implied,  with  the  master,  is  the  ground  of  ac- 
tion, the  servant  seems  not  to  be  liable  for  any  neglect  or  nonfeasance 
which,  as  sach  servant,  he  is  guilty  of  in  the  execution  of  or  with  relation 
to  the  contract  (x).    If  a  coachman  lose  a  parcel,  the  master,  not  the 
coachman  should  be  sued ;  and  it  seems  that  a  servant  is  not  liable  for  his 
filae  warranty,  or  deceit,  or  the  sale  of  goods  by  his  master's  orders  (y). 

An  attorney  acting  bona  fide,  and  professionally,  mav  not  be  personiJl^ 
liable  in  cases  where  he  does  not  exceed  the  line  of  his  duty.  Thus,  it 
seems,  that  he  is  not  liable  in  case  for  a  malicious  and  unfounded  arrest 
(regular  in  form),  which  mav  be  considered  the  tort  of  his  client  only  (z). 
But  if  an  attorney  by  himself  or  lus  agent,  issue  any  illegal  or  irregular  pro- 
cess or  execution  in  a  cause,  he,  equally  with  the  client,  is  liable  as  a  tres- 
(a). 

In  general,  an  action  for  the  breach  of  duty  in  execution  of  the  office  Sherifis. 
*of  8heri£f  must  be  brought  against  the  high  sheriflf  (1),  although  the  under-  [  *^  ] 
sheriff  or  the  biuliff  of  the  sherifi  were  die  party  actually  in  default  (i). 
The  under^heriff,  or  bailiff,  cannot  in  general  be  sued ;  but  there  are  some 
instances  of  mitfeatanee  and  ma^ftaMmce  in  which  tiiey  may  be  liable  to 
the  party  aggrieved ;  as  if  they  vobmtanly  permit  an  escape,  or  are  person- 
ally guilty  of  extortion,  or  any  act  of  trespass  in  executing  process,  for  in 
such  cases  the  under-sheriff  or  officer  becomes  an  active  personal  wrong- 
doer (e).  So  a  sheriff  is  liable  in  trover  if  he  seize  and  sell  goods  after  an 
act  of  bankruptcv,  although  unknown  to  him  and  before  fiat  (d).  But  an 
action  is  sustainable  against  the  iheriff  for  the  act  of  a  bailiff  in  takine 
the  goods  of  a  party  under  an  execution  of  the  County  Court  against  a  third 
person,  because  there  the  sheriff  tO^  judge  of  that  Court  acted  judicially  (e) 
and  a  steward  of  a  Court  Baron  has  the  same  privilege  and  protection  (/)• 

It  is  a  general  rule  that  an  action  does  not  he  agunst  a  steward,  manager,  intennedi. 
or  agent,  for  damage  done  by  the  negligence  of  those  employed  by  him  in  ^^  &9^ts. 
the  service  of  his  principal,  but  the  principal,  or  those  actually  employed, 
alone  can  be  sued.    This  was  decided  in  Stone  v.  Cartwright  (^),  and 

(u)  5  B.  &  A.  247 ;   1  Hodges,  61 ;   1  ble  in  trespass  for  cansing^a  snspected  party 

Bing.  N.  C.  414.  to  be  taken  on  a  warrant. 

(x)  See  ante,  34,  35 ;  12  Mod.  488  ;  Say.  (b)  Ante,  80,  81 :  Cowp.  403. 

41 ;  Bac.  Ab.  Action  on  the  Case,  B.  (c)  See  12  Mod.  488 ;   1  Mod.  209 ;    1 

(y)  Id, ;  Bol.  Abr.  95;  T. ;  Com.  Dig.  Salk.  18 ;  1  Lord  Baym.  655.    The  statutes 

Action  npon  the  Case  for  Deceit,  B. ;  3  r.  against  extortion  expressly  render  liable  the 

Wms.  379.  bailiff  or  officer  committing  it. 

(z)  1  Mod.  209,  cited  per  cur.,  3  Wils.  (d)  Garland  v.  Carlisle,  2  Cr.  &  M.  31. 

37b,  379.    It  was  there  said  the  attorney  (e;  Tinsley «.  Nassan,  1  Mood.  6c  Malk, 

was  not  liable,  although  he  knew  the  de-  52  ;  and  see  1  Bar.  &c  Cres.  256 ;  2  D.  dc  R. 

mand  was  nnfonnded.    Sed  qwere.  407,  S.  C. ;  and  Holroyd  v.  Breare,  2  Bar. 

(a)  3  Wils.  368;  6  B.  &  C.  38.    In  3  Ac  Aid.  473. 

Esp.  202,  203,  Lord  Kenyon  is  stated  to  (/)  Holroyd  «.  Breare,  2  B.  &  Aid.  473. 

have  been  of  opinion,  that  an  attorney  act-  \g)  6  T.  R.  411. 
ing  bona  fide,  and  professionally,  is  not  lia- 


(1)  Vide  White  o.  Johnson,  1  Wash.  160,  161 ;  Annistead  v.  Marks,  1  Wash.  325. 
For  an  injury  done  by  a  deputy  or  under-sheriff  to  the  person  or  property  of  another, 
the  action  must  be  the  same,  whether  brought  against  the  deputy  or  the  sheriff.  Camp- 
bell V.  FhdpSj  17  Mass.  246. 
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II-  Lord  Eenjon  observed,  ^^  that  the  action  most,  in  these  cases,  be  brought 
against  the  hand  committing  the  injury,  or  against  the  owner,  for  whom  the 
1.  Who  ^^  ^^  done."  The  first  principal  is  liable  on  the  ground  that  the  original 
liable.  authority  flows  from  him  and  the  tort  occurs  in  the  course  of  the  execution 
of  work  done  for  his  benefit  (A).  But  in  these  cases  if  the  intermediate 
agent  personally  interfere,  and  particularly  order  those  acts  to  be  done 
from  whence  the  damage  ensues,  he  is  responsible  (i)  ;  and  it  was  therefore 
held,  in  an  action  on  the  case  for  obstructing  the  plaintiff's  lights,  that  a 
clerk  who  superintended  the  erection  of  the  building  by  which  they  were 
darkened,  and  who  alone  directed  the  workmen,  might  be  joined  as  a  co> 
defendant  with  the  original  contractor,  by  whom  he  was  employed  (y). 

The  liability  of  government  and  other  public  officers  has  been  before  ad- 
verted to  (A), 

2dly.  With      There  are  some  torts  which  in  legal  consideiration  tnaif  be  committed 
reference    by  Several,  and  for  which  9k  joint  action  may  be  supported  against  all  the 
ler  of  1^  parties.    Thus  a  joint  action  may  be  brought  against  several  for  a  mali- 
defendants  cious  prosecution,  or  an  assault  and  battery ;  or  for  composing,  ^publishing 
[  *86  ]  or  signing  a  libel  (Jc)  (1)  ;  or  for  not  setting  out  tithe  (Z)  ;  or  for  keepmg  a 
dog  to  kill  game,  not  being  qualified  (m).    But  if  in  legal  consideration  the 
act  complained  of  could  not  have  been  committed  by  several  persons^  and 
can  only  be  considered  the  tort  of  the  actual  aggressor,  or  the  distinct  tort 
of  each,  a  separate  action  against  the  actual  wrong-doer  only,  or  against 
bach,  must  be  brought.     Therefore  a  joint  action  cannot  be  supported 
against  two  for  verbal  slander  (n)  (2)  ;  nor  will  debt  on  a  penal  statute  lie 
against  several  for  what  in  law  is  a  separate  offense  in  each ;  as  against  two 
proctors  for  not  obtaining  and  entering  their  certificates  (o)  (8)  ;  or  against 
several  persons  for  bribery  (^).     In  an  action  of  debt  to  recover  money 
lost  at  play,  the  defendant  cannot  plead  a  non-joinder  in  abatement  (  q). 
And  if  a  joint  action  of  trespass  be  brought  against  several  persons,  &e 
plwitiff  cannot  declare  for  an  assault  and  battery  by  one,  and  for  the  tak* 
ing  away  of  goods  by  the  others,  because  these  trespasses  are  of  seve- 
ral natures  (r).    And  in  trover  against  several  defendants,  all  cannot  be 
found  guilty  on  the  same  count,  without  proof  of  a  joint  conversion  by 


'h)  1  B.  &  P.  404  J  3  Camp.  403.  Rol.  Ab.  781 ;  2  Vin.  Ab.  64,  pi.  27. 

Per  Lawrence,  J.  6  T.  R.  413.  (o)  1  New  Rep.  245  j  3  East,  574. 

6  Moore,  47 ;  2  D.  dc  R.  33.  (p)  Griffiths  v.  Stratton  and  others,  judg- 


S)  Per  Lawrence,  J.  6  T.  R.  413.  (p)  1  New  Rep.  245  j  3  East,  574. 

[{)  6  Moore,  47 ;  2  D.  &  R.  33.  (p)  Griffiths  v.  Stratton  and  othen 

[k)  Ante,  37,  42.  ment  in  error  in  the  House  of  Lords  fjrom 


985; 


k)  2  Saond.  117  a;  Latch.  262;  2  Ban*,  the  Exchequer  in  Ireland,  17th  April,  a.  d. 

I :  Bac.  Ab.  Actions  in  General,  C.  1806. 

(0  Garth.  361 ;  2  Vin.  Ab.  70,  pi.  21.  (q)  28  MSS.  Ashhurst  Paper  Books,  233. 

(m)  2  East,  573.  Sed  vide  7  T.  R.  257. 

(»)  Id.  ibid;  2  Wils.  227;  Dyer,  19  a;  (r)  2  Saund.  117  a;    Sty.   153,   154;   3 

Palm.  313 ;  Cro.  Jac.  647 ;  1  Bulst.  15 ;  1  Esp.  Rep.  202,  204. 


(1)  Vide  Thomas  o.  Rumsey,  6  Johns.  26.    An  action  for  a  libel  will  lie  against  two  or 
more,  if  it  be  a  joint  act  by  all.    Harris  t7.  Huntington,  2  Tyler,  129. 

Two  towns  may  be  su^  jointly  for  damages  sustained  by  the  insufficiency  of  a  bridge 
between  them.*  Peckham  v.  Burhngtou,  Brayt.  134. 

(2)  Vide  Thomas  v.  Rumsey,  6  Johns.  32 ;  17  Mass.  186. 

(3)  If  debt  qui  tarn  be  sued  against  seyeral,  demanding  a  joint  forfeiture,  ou  a  plea  of 
nil  debet  J  all  the  defendants  ought  to  be  found  indebted,  because  the  form  of  the  action  and 

Slea  is  on  a  joint  contract,  although  the  debt  arises  from  a  tort.    Bumham  v.  Webster,  5 
lass.  270.    See  Hill  v.  Davis,  4  Mass.  137 ;  Boutelle  «.  Nourse,  4  Mass.  431. 
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ail  («)•    These  roles,  howeyer,  do  not  prevail  in  cnvninal  proceedings,  so       n. 
m  neoessarilj  to  defeat  an  indictment  against  several  for  distinct  offenses    ^■^'^ 
in  separate  counts,  though  the  Oonrt  have  a  discretionary  power  to  quash  ^  who  to 
tiie  indictment,  where  inconvenience  might  arise  from  the  joinder  of  many  be  joined 
persoDB  for  different  offenses  (f).  ot  omitted. 

K  several  persons  be  made  defendants  jointiy,  where  the  tort  covld  not  Oonse- 
in  point  of  law  be  joint,  they  may  demur,  and  if  a  verdict  be  taken  against  ^j^. 
all,  the  judgment  may  be  arrested  or  reversed  on  a  writ  of  error  (u)  der  ornon- 
(1) ;  but  the  objection  may  be  aided  by  the  pluntiff 's  taking  a  verdict  jomder. 
sgBinst  only  one  (x)  ;  or  if  several  damages  be  assessed  against  each,  by 
entenng  a  noUe  prosequi  as  to  one  after  we  verdict  and  before  judgment 
CsO'    ^  other  cases  (2),  where  in  point  of  fact  and  of  law  several  pe^ 
8008  might  have  been  jainUy  ffuHty  of  the  same  offense j  the  joinder  of  more 
persons  than  were  liable  in  a  personal  or  mixed  action  in  form  ex  deUetOj 
coDstitates  no  objection  to  a  partial  recovery,  and  one  of  them  may  be  ac- 
quitted, and  a  verdict  taken  against  the  others  (z)  (8).     On  the  other 
hand,  if  several  persons  jointiy  commit  a  tort,  the  plamtiff  in  general  has 
his  election  to  sue  all  or  some  of  the  'parties  jointiy,  or  one  of  them  sep-  [  *87  ] 
arately  (4),  because  a  tort  is  in  its  nature  a  separate  act  of  each  individ- 
ual (a}  (5).    Therefore  in  actions  in  form  ex  delicto^  as  trespass,  trover 
or  case  for  malfeasance,  against  one  only  for  a  tort  committed  by  several, 
he  cannot  plead  the  non-joinder  of  the  others  in  abatement  or  in  bar,  or 
gjm  it  in  evidence  under  the  general  issue  ;  for  a  plea  in  abatement  can 
only  be  adopted  in  those  cases  where  regularly  all  the  parties  must  be 
joined^  and  not  where  the  plaintiff  may  join  them  all,  or  not,  at  his  elec- 
tion (i).    And  even  if  it  appear  from  the  declaration  or  other  pleadings 
ttat  the  tort  was  jointiy  committed  by  the  defendant  and  another  person, 
no  objection  can  be  taken  (e)  (6).    This  rule  applies  only  in  actions  for 

(j)  1  M.  &  Sel.  588.  after  judgment,  Tidd's  Pnic.  9th  ed.  895:  2 

m  8  East,  46,  47 )  1  Chitty  on  Crim.  Law,  East,  574 ;  1  M.  &  Sel.  588 ;  Bac.  Ab.  Ac- 

270,  271,  Jst  edit.  tion  of  Qtd  Tarn,  D.  j  2  Rol  Ab.  707  j  Lane, 

(«)  1  New  Rep.  245 ;  1  Saund.  117,  b.n. ;  19,  59  ;  Cowp.  610. 

Bac.  Ab.  Actions  in  General,  C. ;  1  Rol.  Ab.  (a)  6  Taunt.  29,  35, 42. 

781 J  Sty.  349.  (b)  Id.  Ibid. ;  1  Saund.  291  d.  e;  5  T.  R. 


(a)  61 

(b)  Id. 
19 ;  6  T 


(x)  Id.  Odd.                                                 649 ;  6  Taunt.  29,  35,  42. 
(y)  1  Saund.  207  a.  -   -  -       

(z)  3  East,  62  j  1 M.  &  Sel.  589.    Cannot 


Saund.  207  a.  (0  1  Saund.  291. 


(1)  See  Russell  v.  Tomlinson,  2  Conn.  206 ;  Peters  v.  England,  1  M'Cord,  14 ,-  M'Eeoron 
V.  Johnson,  1  M'Cord,  578 ;  Franklin  Fire  Ins.  Co.  v.  Jenkins,  3  Wendell,  130 ;  Orr  v.  Bank 
of  U.  States,  1  Ham.  45. 

(2)  An  action  of  ejectment  was  brought  against  five  defendants,  who  entered  into  the 
consent  rule  jointly,  and  pleaded  jointly.  The^  severally  possessed  the  premises  in  sepor 
rate  parts ;  and  the  jury  having  found  each  defendant  separately  guilty  as  to  the  part  in  nis 
posaeasion,  and  not  guilty  as  to  the  residue,  judgment  was  rendered  accordingly.  Jackson 
«.  Woods,  5  Johns.  278. 

(3)  Vide  Lansing  v.  Montgomery,  2  Johns.  382 ;  Cooper  and  another  v.  South  and  oth- 
ers, 4  Taunt.  802 ;  Jackson  v.  Woods,  5  Johns.  280,  281.  Cunningham  v,  Dyer^  2  Monroe, 
51 ;  Wright «.  Cooper,  1  Tyler,  425 ;  Chewet  v.  Parker,  1  Rep.  Con.  Ct.  333 ;  Lockwood  v. 
Bon,  1  Cowen,  322 ;  Peaison  o.  Stroman,  1  Nott  and  M'C.  354 ;  Hayden  v.  Nott,  9  COnn. 
367.  . 

(4)  Vide  Tliomas  v.  Rumsey,  6  Johns.  31 ;  Bumham  v.  Webster,  5  Mass.  269,  270 ; 
JooieoB  V.  Brown,  1  Wash.  187. 

(5)  A  jcim  action  does  not  lie  against  tepofoU  otvtun  of  DogSf  by  which  dogs  the  sheep 
of  a  third  person  have  been  worried  and  killed.  Van  Skenbur^  v.  Tobias,  17  Wend.  562 ; 
Russell  V.  Tomlinson,  2  Conn.  206 ;  Adams  o.  Hall,  2  Verm.  9. 

(6)  Vide  Rose  v.  Otiver,  2  Johns.  365. 
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u.       torts,  fitrictlj  tmconnected  with  contract ;  for  where  an  action  on  the  case 
''ajits^    is  brought  merely  for  the  non-feasance  of  a  contract,  and  in  order  to  sup- 
2  ^hento  P^^^  ^^^  action  a  contract  must  be  proved,  and  is  the  basis  of  the  suit,  (as 
be  joined    in  case  for  a  breach  of  a  warranty  on  a  sale,  Jtc.)  the  joinder  of  too 
or  omitted,  many  defendants  will  be  a  ground  of  nonsuit ;  and  it  should  seem,  that  if 
a  joint  contractor  be  not  included,  the  defendant  may  plead  his  non-join- 
der in  abatement ;  for  it  is  not  competent  to  the  plaintiff  in  such  an  in- 
stance to  alter  or  obviate  the  rules  of  law  with  regard  to  the  parties  to  be 
sued  upon  the  contract,  merely  by  varying  the /orm  of  his  action,  where  in 
substance  it  is  founded  on  the  agreement  ((2)  (1).    But  it  must  appear 
from  the  declaration,  that  the  gist  of  the  action  is  for  a  breach  of  contract 
(e).    And  with  regard  to  carriers  and  inn-keepers,  as  their  liability   is 
founded  on  the  breach  of  an  implied  common-law  duty  in  respect  of  their 
particular  capacities,  if  they  be  sued  in  case  for  negligence,  no  valid  ob- 
jection can  be  made  in  respect  to  the  non-joinder  of  a  party  ;  although  they 
may  be  sued  in  assumpsit,  in  which  event  the  objection  would  be  tenable 
(/).    There  is  a  settled  distinction  in  this  respect  between  mere  personal 
actions  of  tort,  and  such  as  concern  real  property ;  for  if  only  one  tenant 
in  common  of  realty  be  sued  in  trespass,  trover,  or  case,  for  any  thing  re- 
specting the  land  held  in  common,  as  for  not  setting  out  tithe,  £c.,  he  may 
plead  the  tenancy  in  common  in  abatement  (^)  (2).    And  in  an  action  of 
debt  for  money  lost  at  play,  the  defendant  may  plead  in  abatement,  that 
the  money. was  due  from  others  as  well    as  fit>m  himself;  such  action, 
though  given  by  statute,  being  founded  on  contract  (A)  (8).    These  dis- 
tinctions  between  the  effect  of  too  many  or  too  few  persons  being  made  de- 
[    88  J  fendants  in  actions  in  form  ex  contractu  *and  in  those  ez  delicto^  may  in 
some  cases  render  it  advisable  to  adopt,  if  practicable,  the  latter  form  of 
action,  when  it  is  doubtful  who  should  be  made  the  defendants. 
Costs  now       In  an  action  on  the  case^  and  in  trover  or  replevin^  if  one  of  the  defend- 
^neml  t^  ants  was  acquitted,' he  was  not  entitled  to  costs  (t),  but  in  treepMS  it  was 
an  acquit-  otherwise,  unless  the  judge  certified  that  there  was  reasonable  cause  for 
ted  defend-  making  the  acquitted  person  a  defendant  (/)  (4).    And  now^  by  3  &  4  W. 

ant}  unless, 

dec 

(d)  12  East,  454  ;  2  New  Rep.  454  ;  12        (g)  1  Saund.  291  e.;  5  T.  R.  651;  7  T. 

East,  89,  S.  C.  and  see  2  New  Rep.  365;  1  R.  257;  Bac.  Ab.  Joint-tenants,  E.:  2  East, 

Wils.  281 ;  6  Moore,  141 :  3  B.  &  B.  54 ;  9  574. 

Price,  408,  S.  C. ;  1  Saund.  891  e,  and  note  (h)  7  T.  R.  257.     Sed  quare,  see  28  Ash- 

(e).  hurst,  J.'s  MSS.  Paper  Books,  233. 

(«)  Id.  ibid. ;  2  New  Rep.  369 ;  6  Moore,  (i)  2  Stra.  1005 ;  Tidd,  9th  ed.  986. 

158.  0)  8  &  9  W.  3.  c.  11 ;  Tidd's  Prac.  9th 

(/)  3  East,  62 ;  2  Chit.  R.  1 ;  3  B.  &  B.  edit.  986.    If,  however,  all  the  defendants 

54,  171;  6  Moore,  141,  154,  158;  9  Price,  joined  in  pleading,  the  acquitted  defendant 

408,  S.  C.     But  the  declaration  must  be  was  only  entitled  to  forty  shillings  costs, 

framed  accordingly,  6  Moore,  154;  2  Chit.  Id.  ibid;  2  M.  &  Sel.  172;   4  B.  &;  Aid. 

Rep.  I ;  9  Price,  408,  S.  C.  43,  700. 

(1)  In  an  action  of  tort  against  two  for  misfeasance  in  the  performance  of  a  joint  con- 
tract, the  plaintiff  cannot  recover  against  either  defendant  without  proving  a  joint  contract. 
Wright  V.  Gear,  6  Vermont,  151.  Where  the  duty  is  one  imposed  by  law,  and  a  contract  is 
not  necessary  to  be  stated,  and  the  declaration  is  in  tort,  and  the  gravamen  a  misfeasance,  it 
seems  the  plaintiff  may  recover  against  one  defendant  without  the  other,  ib. 

(2)  Per  CmriaMf  4  Pick.  308.  But  in  case  against  three  for  erecting  a  dam  by  means 
whereof  plaintiff's  mills  were  obstructed,  two  of  the  defendants  pleaded  in  abatement  the 
death  of  the  third  pending  the  suit ;  but  upon  demurrer  the  plea  was  held  ill,  for  that  it  did 
sot  appear  by  the  pleadings  that  the  defendants  were  chargea  by  reason  of  their  holding  real 
estate  as  joint-tenants  or  tenants  in  common.    Summer  v.  Tilcoton,  4  Pick.  308. 

Vide  Hill  v.  Davis,  4  Mass.  137  ;  Burnham  v.  Webster,  5  Mass.  270. 

Aoc.  Laws  N.  Y.  sess.  36.  c.  96.  s.  10 ;  ]  R.  L.  345 ;  2  Rev.  Stat.  616.  s.  19. 


s 
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4j  c.  42y  B.  32,  one  of  several  defendants  acquitted  in  an  action  on  the       n. 
auej  or  for  a  tort,  may  recover  his  costs  (i)  ;  and  this  constitates  a  very    ^^nvD- 
inqtortant  consideration  in  commencing  an  action  ;  and  although  it  might  ^  ^^^  ^ 
be  desirable  to  include  a  party  as  a  defendant  in  order  to  exclude  his  evi-  be  joined 
deuce,  yet  unless  it  be  certain  that  a  verdict  will  be  obtained  against  him,  or  omitted. 
il  will  be  imprudent  to  join  him ;  because,  if  acquitted,  he  would  probably 
recover  lus  costs,  and  they  may  be  set  off  or  deducted  from  the  damages 
and  costs  recovered  by  the  plsuntiff  against  another  defendant  or  defend- 
ants, and  may  be  nearly  equal  to,  if  not  exceed,  the  sum  payable  to  the 
|duntiff  (I).    And  it  is  now  the  course,  in  an  action  .on  the  case  or  trover 
ag^unst  several  persons,  at  the  close  of  the  plaintiff^s  ease  and  evidence  if 
there  be  no  proof  against  one  of  the  defendants,  immediately  .to  acquit 
him,  80  that  he  may  thereupon  instantly  be  enabled  to  give  evidence  for 
the  remaining  defendants  (m).    And  as  well  before  as  since  the  8  &  4  W. 
4,  c.  42,  B.  32,  it  was  and  is  considered  improper  to  join  all  the  parties 
present  at  the  time  of  an  irregular  distress  or  other  tort,  with  a  view  mere- 
ly to  exclude  evidence  (n)  ;  and  the  fair  way  is  to  bring  the  action  agabst 
the  landlord,  or  at  most  against  the  landlord  and  broker,  and  not  to  include 
the  appraisers  or  the  man  in  possession  (p)  ;  and  where  a  police-man  joined 
as  a  defendant  with  others,  obtained  a  verdict,  it  was  held  that  he  was  ab- 
solutely entitled  to  costs  under  10  Geo.  4,  c.  44,  independently  of  the 
enactment  in  3  &  4  W.  4,  c.  42,  s.  82  (p). 

Where  separate  actions  have  been  brought  against  several  defendants 
for  the  same  act  of  trespass  committed  by  them  concurrently,  the  *party  r  ^gg  i 
against  whom  the  last  action  was  commenced  may  plead  the  pendency  of 
the  first  in  abatement  Q[)  (1).  A  recovery  against  one  of  several  parties 
who  jointly  committed  a  tort,  precludes  the  plaintiff  from  proceeding 
ag^dnst  any  other  party  not  included  in  such  action  (r)  (2).  Thus  in  an 
action  against  one  for  a  battery,  or  for  taking  away  the  plaintiff's  posts,  or 
destroying  grass  in  a  field  where  several  persons  are  concerned,  the  re« 

{k)  The  3  &  4  W.  4,  c.  42,  s.  32,  enacts,  irregular  distress,  plaintiff  recovered  dam- 
that  where  several  persons  shall  be  made  ages  and  costs  £45  against  one,  but  the 
defendants  m  any  fersomd  action,  and  any  oSier  two  defendants  obtained  verdicts,  and 
one  or  more  of  tnem  shall  have  a  noUe  their  costs  were  £37,  and  were  set  off 
fnsequi  entered  as  to  him  or  them,  or  upon  against  the  plaintiff's  claim, 
the  trial  of  such  action  shall  have  a  ver-  (m)  Child  v.  Chamberlain,  6  Car.  &  P. 
diet  pass  for  him  or  them,  every  such  per-  215 ;  1  Mood.  &  R.  318,  S.  C. ;  3  Chitty's 
son  amll  have  judgment  for  and  recover  his  Oen.  Prac.  902. 

reasonable  costs,  unless  in  the  case  of  a  Cn)  Child  v.  Chamberlain,  6  Car.  &;  P. 

trial  the  judge   before  whom   such   cause  213. 

ahaU  be  tried  shaU  certify  upon  the  record  (o)  Per  Parke,  J.,  Id.^ibid. 

under  his  hand,  that  there  was  a  reasonable  (p)  Humphrey  v.  Wodehouse  and  others, 

caose  for  making  such  person  a  defendant  1  Bmg  N.  C.  506. 

in  such  action.  (a)  1  Campb.  60,  61. 

(/)  George  o.  Elston  and  others,  1  Bing.  (r)  Cro.  Jac.  74 ;  Com.  Dig.  Action,  K. 

N.  C.  513j  1  Hodgw,  63j  3  Dowl.  419,  S.  4,  L.;  2  B.  &  P.  70,  71}  1  Saund.  207  a  j  4 

C.    Where  in  an  action  against  three  for  an  Taunt.  88. 


(1^  Contra  Livingston  v.  Bishop,  1  Johns.  290. 

(2)  Vide  Warden  v.  Bailey,  4  Taunt.  87,  88,  ace.  Where  Lawrence,  J.,  says,  that 
two  several  actions  could  not  be  sustained  against  several  for  the  same  act  of  imprison- 
ment. And  see  Campbell  v.  Phelps,  1  Pick.  290.  But  in  Livingston  v.  Bishop,  1  Johns. 
290,  it  was  held  that  separate  actions  might  be  brought  against  several  joint  trespas- 
sers, in  each  of  which  the  plaintiff  might  proceed  to  judgment,  and  then  should  elect 
de  melioribus  dammSf  and  issue  his  execution  against  one  of  the  defendants,  which 
was  a  determination  of  his  election,  and  precluded  him  from  proceeding  against  the 
flCheiSi  except  for  the  costs  in  their  respective  suits.    It  seems,  if  a  plaintiff  dischaige 
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n.       tsoyery  against  one  will  be  a  bar  to  an  action  against  the  others  (i)  ;  and 
DBRND.   ^i^ere  the  plaintiff  had  preTioosly  recovered  in  an  action  against  hk  ker- 
2  Who  to  ^^^^  ^^^  quitting  his  service,  it  was  decided  that  ho  conld  not  also  snpporfc 
be  joined    an  action  against  the  person  for  seducing  away  such  servant  (Q.    In  these 
or  omitted,  cases  the  Court  will  in  general  on  a  summary  application  stay  the  proceed- 
ings in  the  second   action,  where  it  is  manifest  that  the  entire  damages 
have  been  recovered  in  tiie  first  (u).    But  where  the  evidence  and  the 
damages  in  the  two  actions  might  be  different,  as  where  two  persons  on 
different  occasions  have  published  the  same  libel,  separate  actions  may  be 
supported  agsdnst  each  (x)  (1).    So  the  recovery  against  one  party  in  an 
action  for  criminal  conversation,  is  no  bar  to  an  action  against  another  party 
for  a  similar  injury  (y). 

3diy.  8.    As  in  the  case  of  a  breach  of  a  covenant,  so  in  that  of  torts,  the 

^te^^t^^  asagnee  of  the  estate  is  not  liable  for  an  injury  resulting  from  any  nuisance^ 
^^en  ^^  wrongful  act,  committed  thereon  before  he  came  to  the  estate ;  but  if 
assigned,  he  omUnue  the  nuisance  he  may  be  sued  for  such  continuance  (s).  In 
^'  some  cases  it  is  necessary,  and  in  all  cases  it  is  judicious,  prior  to  the 

commencement  of  the  action,  to  require  the  defendant  to  abate  the  nui- 
sance (a).  If  a  tenant  for  years  erect  a  nuisance,  and  make  an  under-lease 
to  B.,  an  action  lies  against  either  (()  ;  and  if  A.  takes  tiie  goods  of  G.^ 
and  B.  take  them  from  A.,  C.  may  have  his  action  against  A.  or  B.  at  his 
election  (e). 

4thiy.  In      4.    At  common  lawy  upon  the  death  of  the  wrong-doer,  the  remedy  for 
^^of ^the  ^y\»  unconnected  with  contract  in  general  determines ;  and  as  the  statute  4 
the  wrong-  ^d^*  ^9  <^-  7,  (d)  before  referred  to  («),  does  not  give  any  remedy  agaiffM 
doer.         personal  representatives,  we  shall  find  that  few  actions  in  form  ex  delieto^ 
and  in  which  the  plea  would  be  not  guilty,  could,  before  the  8  &  4  W.  4, 
c.  42,  s.  2,  be  supported  against  the  executor  or  administrator  of  the  party 
[  *90  ]  who  committed  the  injury  (/)  (2).    Many  *of  the  preceding  observations 
on  the  rule  actio  personalis  moritur  cum  persona  in  its  relation  to  the  death 
of  plaintiffs  are  equally  applicable  to  the  case  of  the  death  of  the  wrong- 
doer (ff). 


Cs)  Yelr.  68  j  2  B.  &  P.  71 ;  Bui.  N.  P.    P.  409 ;  ante,  47,  48. 

).  (a)  Wi 

(0  3  Burr.  1345 ;  1  Bla.  Rep.  387,  373,    100,  101. 


20.  (fl)  WiUes,  583 ;    Cro.  Jac.  555  j    5  Co. 

(t)  3  Burr.  1345;  1  Bla,  Rep.  387,  373,    100,    * 
S.  C.  m  2  Salk.  460 ;  1  B.  &  P.  409. 


'u)  2  B.  &  P.  71.  (c)  Bac.  Ab.  Actions,  B. 

[xS  2  B.  &  P.  69.  fd)  4  Edw.  3,  c.  7. 

\y)  1  Campb.  415.  (e)  Ante,  68. 

^z)  Com.  big.  Action  on  the  case,  Nuis-  (/)  Cowp.  374, 377 ;  1  Saund.  216,  note  1, 

ance,  B. ;  Dyer,  320 ;  2  Salk.  460 ;  1  B.  Ac  \g)  See  asAe,  68,  69. 


the  action  afainst  one  tort  feasor  on  receiving  satisfaction,  that  it  is  a  discharge  of  the 
others.  Dnfresne  v.  Hutchinson,  3  Taunt.  117.  See  Enox  v.  Woric,  1  P.  A.  Browne, 
101. 

(1)  Where  B.  &  C,  printers  in  partnership,  publish  jointly  a  libel,  and  separate  suits 
are  brought  against  each,  and  a  judgment  is  first  obtained  in  the  suit  against  C.  which  is 
satisfied,  that  judgment  and  satisfaction  may  be  pleaded  in  bar  of  the  suit  against  B. 
Thomas  v.  Rumsey,  6  Johns.  26.  In  this  case  the  'doctrine  in  Livingston  v.  Bishop,  1 
Johns.  290,  was  confirmed,  and  ap^ed  to  actions  for  libels. 

(2)  Vide  FranJdin  v.  Low,  1  Johns.  396.  In  Virginia,  trespass  for  the  mesne  profits  of 
land  recovered  in  ejectment  against  A.  lies  against  his  executcnr.  The  64  sec.  ch.  104, 
Bev.  Code,  is  an  extension  of  the  4th  Edw.  III.  ch.  7,  de  bonis  asportatis.  Lee  «.  Cooke, 
Gilm.33L 
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For  injuries  to  ihepenan,  if  the  -wrong-doer  die  before  judgment,  ihe    ,  "• 
lemedy  determines,  and  there  is  no  instance  of  an  action  having  been  sup-    ^^^^ 
ported  for  sacb  injories  against  his  personal  representatives  (A)  ;  and  cer-  ^^. 
tainly  neither  of  the  statutes  afford  any  remedy.  Death  of 

In  general  also  no  action  in  form  €x  delicto^  as  trover  (1),  case  (2)  or  wrong- 
trespass  (3),  could,  before  the  3  &  4  W.  4,  c.  42,  s.  2,  be  supported  ^^ " 
mgUDSt  an  executor  for  an  injury  to  perwnal  property^  committed  by  his  tea* 
talor  (h^  (4).  If,  however,  the  testator  converted  the  property  into  money, 
aasumpat  was  sustainable  against  his  executor  (5),  orjf  the  property  came 
m  speoe  to  the  possession  of  the  latter,  trover  would  be  sustunable  against 
him  (6} ;  but  then  he  was  not  to  be  sued  in  the  character  of  executor,  but  as 
fi>r  his  own  tortious  conversion  (I).  It*  is  said  that  an  action  is  sustainable 
agmnst  the  executor  of  a  carrier  for  the  loss  of  goods,  but  then  the  action 
•hoold  he  framed  m  OMturmmt  (m).  And  an  action  of  assumpsit  might  at 
common  law  be  maintainea  agidnst  the  executor  of  an  attorney  for  unskil- 
fblneas  or  carelessness  in  the  conduct  of  a  cause,  or  other  professional 
boainess  in  which  the  testator  was  employed,  being  the  breach  of  an  ex- 
prefls  or  implied  eantra^Cn).  We  have  seen  that  debt  may  be  supported 
2y  an  executor  for  an  escape  on  final  process,  but  it  could  not  be  maintain- 
ed agamtt  the  executor  of  a  sheriff  or  gaoler ;  for  though  the  action  is  not 
in  form  ex  deUeto^  it  was  considered  founded  on  a  tort,  namely,  the  negli- 
gence and  breach  of  duly  of  the  deceased  sheriff  or  gaoler  (p)  (7) ,  but  where 
a  sheriff  had  levied  money  under  an  execution,  and  died  before  he  had  paid 

(h)  Oowp.  375;  1  Saond.  216  n;   Com.  (m)  2  New  Rep.  370. 

Dig.  Admmistration,  B.  15 ;  2  M.  &  S.  408.  (n)  3  Stark.  R.  154. 

(i)  Cowp.  371;    1  Saund.  216  a;   Com.  Jo)  ^^e,  68,9;  Dyer, 322 a;  LordRaym. 

Dig.  Administration,  B.  15.  973 ;  Com.  Big.  Administration,  B.  15 ;  Yin. 

(0  Cowp.  371,  374 ;  1  Saund.  216  a.  Ab.  Executor,  H.  a.  pi.  1,  7,  20. 


(1)  Hench  9.  Metzer,  6  Serg.  &  Rawle,  272 ;  15  Mass.  398 ;  Barnard  v.  Harrington, 
3  Mass.  288.  The  statute  of  Alabama  which  declares  thai  the  action  of  trover  a^ll  sur- 
vire  for  and  against  an  executor  or  administrator,  was  intended  to  subject  them  to  that 
form  of  action  in  their  representatiye  capacity,  where  a  conversion  had  taken  place  in  the 
li£e-tiiiie  of  the  testator  or  intestate.    Nations  v.  Hawkins,  11  AUhrnn^i^  859. 

(2)  An  action  for  breach  of  promise  of  marriage  is  within  the  rule.  Lattimore  v,  Sim- 
mons, 13  Serg.  &  Rawle,  183  ;  Stebbins  0.  Palmer,  1  Pick.  71.  So  an  action  of  slander. 
Long  9.  Hitchcock,  3  Haw.  274. 

(3)  Nicholson  v.  Elton,  13  Serg.  6i  Rawte;  415 ;  Harris  9.  Creashaw,  3  Rand.  14  :  Perry 
V.  Wilson,  7  Mass.  395. 

(4)  Sed  vide  Powell  9.  Layton,  2  New,  370,  where  Mansfield,  C.  J.,  seems  to  be  of 
opinion  that  case  would  lie  against  the  executor  of  a  carrier,  the  foundation  of  the  action 
being  essentially  contract.  Death  of  defendant  abates  an  action  of  Replevin.  Mellen  v. 
Baldwin,  4  Mass.  480 ;  Menitt  9.  Lambert,  8  Greenl.  128.  So  an  action  of  debt,  whether 
am  1am  or  otherwise.  Benson  9.  Egerton,  Brayt,  21 ;  Smith  9.  Walker,  2  Car.  Law  Repos. 
245.  See  also  Tompldns  v.  Walters,  6  Coll.  44  ;  Turner  v.  Booker,  2  Dana.  335 ;  M'Mis- 
ter  V.  Spiller,  Cam.  dc  Nor.  95.  Many  actions,  or  causes  of  action,  are  now  made  to  sur- 
vive, ty  statutes  in  some  of  the  states,  which  did  not  survive  at  common  law.  To  these 
statutes  the  reader  is  referred. 

(5)  See  ante,  67,  note  (3>    IT.  States  v,  Daniel,  6  Howard,  (U.  S.)  11. 

(6)  See  Allen  v.  Harlan,  6  Leigh,  42 ;  Cattett  v.  Russell,  ib.  344. 

(7)  Vide  Martin  9.  Bradlev,  1  Caines,  124 ;  Logan  v.  Barclay,  3  Alabama,  361 ;  Cun- 
ningham 9.  Jaques,  4  Harr.  42.  So  an  action  will  not  lie  against  the  executors  of  a  shenfi* 
for  the  default  of  his  deputy  in  returning  process,  for  the  amission  to  return  which  an  ac- 
tion is  given  by  statute.  The  People  9.  Gibbs,  9  Wend.  29 ;  Cravath  9.  Flympton,  13 
Mass.  454. 
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xi*       it  over,  his  executors  might  be  sued  either  in  debt  or  %eirefaeia%^  upon  his 


DEFEND* 
ANTS. 


return  of  fieri  fed^  or  by  action  of  assumpsit,  as  for  money  had  and 


4  Death  of  ^^^^^^  (p)*    ^^  ^^  ^^^^9  ^^^  ^^  actiou  cannot  be  supported  against  an 

wrong-       executor  for  a  penalty  forfeited  by  the  testator  under  a  penal  statute  (jq)  ; 

doer.  and  that  debt  is  not  sustainable  against  an  executor  for  treble  the  value  of 
tithes  nfhich  his  testator  ought  to  have  set  out  (r).  At  common  law  no 
executor  was  answerable  for  a  devastavit  by  his  testator,  on  the  principle 
that  it  is  a  personal  tort,  which  dies  with  the  person ;  but  by  the  statute  30 
Car.  2,  c.  7,  (explained  and  made  perpetual  by  4  &  5  W.  &;  M.  c.  24,  9. 
12,)  '^  the  executors  or  administrators  of  any  executor  or  administrator, 

L  31  1  whether  ^rightful  or  of  his  own  wrong,  who  shall  waste  or  convert  to  his 
own  use  the  estate  of  his  testator  or  intestate,  shall  be  liable  and  charge- 
able in  the  same  manner  as  their  testator  or  intestate  would  have  been  if 
they  had  been  living"  (1).  So  that  since  these  statutes,  if  a  judgment  be 
obtamed  against  an  executor  who  afterwards  dies,  an  action  may  be  brougjbt 
against  ki$  executor  or  administrator  upon  the  judgment,  suggesting  a  de- 
vastaidt  by  the  first  executor  («).  But  it  would  seem  that  an  executor  de 
ion  tart  of  an  executor  de  eon  tart  cannot  be  declared  against  as  such  upon 
'    the  statutes  (Q. 

For  injuries  to  real  property  no  action  in  form  ex  delicto  could  in  gene- 
ral be  supported  against  the  personal  representatives  of  the  wrong-doer  (u). 
If,  however,  trees,  &c.  were  taken  away  and  sold  by  the  testator,  assump- 
sit for  money  had  and  received  lies  against  his  executor  (x)  ;  and  the  latter 
is  personally  liable  in  trover  if  the  trees,  &c.  remain  in  specie,  and 
the  executor  refuse  to  restore  them  (^)  (2).  A  Court  of  Equity  will  fre- 
quently afford  relief  against  the  executor  of  the  wrong-doer,  though  at 
law  the  action  morityr  cum  pereona  (z)  ;  and,  therefore,  where  a  tenant 
for  life  cut  down  timber  ana  died,  relief  was  decreed  against  his  exe- 
cutors in  favor  of  the  remainder-man  (a).  There  is  an  exception  to  the  com- 
mon law  rule  in  the  case  of  the  executors  of  a  deceased  rector  or  vicar,  &;c. 
against  whom,  upon  the  custom  of  the  reahn,  the  successor  may  support  an 

(p)  Cro.  Car.  539 ;  2  Show.  79, 281 ;  Gilb.  Saund.  252  a.  n.  7. 

Executor,  25 ;  2  Saund.  343.  fx)  3  T.  R.  549 ;  Cowp.  373,  374. 

(q)  Com.  Dig.  Administration,  B.  15.  (y)  Cowp.  373, 374 :  7  T.  R.  i3 ;  1  Sannd. 

(f )  1  Sid.  88,  181,  407 ;  2  Keb.  502 ;    1  216  a. 

E.  8c  y.  437,  440,  480 ;  2  Eagle  on  Tithes,  (z)  3  Atk.  757 ;  2  Ves.  560 ;  2  Vent.  360 ; 

308.  Lansdown  v.  Lansdown,  1  Madd.  146;  5 

(s)  1  Saund.  219  d.  Madd*.  369. 

(t)  Andr.  252,  254 ;  2  Vent.  360 ;  see  10  (a)  7  T.  R.  732;  Lansdown  v.  Lansdown, 

East,  315.  1  Jac.  &  W.  522 ;  Chit.  £q.  Dig.  Waste. 

(«)  7  T.  R.  732;  1  Saund.  216,  n.  1;  2 


(1)  Vide  Laws  of  N.  Y.  sess.  36,  c.  75.  s.  8;  1  R.  L.  312 ;  2  Rev.  Stat.  447,  448,  s.  1,  2. 
The  English  statute  is  in  force  in  Pennsylvania,  Roberts'  Dig.  258 ;  3  Binn.  624. 

(2^  In  Cravath  v.  Flympton,  13  Mass.  454,  the  principle  was  stated  to  be,  that  where 
the  oeceased  by  a  tortious  act  acquired  the  property  of  the  plaintiff,  as  by  cutting  his  trees 
and  converting  them  to  his  own  use,  although  trover  does  not  lie,  yet  the  plaintiff  may 
recover  the  value  of  his  trees  in  some  other  form  of  action ;  but  where  by  die  act  com- 
plained of,  the  deceased  acquired  no  gain,  although  the  plaintiff  may  have  suffered  great 
loss,  then  the  rule  applies,  actio  personalis  moritur  cum  persona.  The  case  of  Cutler  and 
Hay  o.  Brown,  2  Haywood,  122;  Crane  v.  Crane,  4  Halsted,  173,  do  not  establish  a  differ- 
ent doctrine,  nor  are  they  at  all  at  variance  with  the  other  cases  referred  to. 
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adkm  on  ibe  case  for  waste  and  dilapidations  permitted  or  committed  by       "• 
the  deceased  (J).  "^^^- 

In  many  cases  of  injury  to  perianal  or  real  property,  in  the  event  of  the  ^^^j. 
death  of  the  tonmg^er^  it  will  be  essential  well  to  consider  whether  the  8  Death  of 
&  4  W.  4,  c.  42,  s.  2,  does  not  afford  redress  against  Mspereonal  repre-  ^s- 
9entaHv€  (c). 

The  Bankrupt  Act  (d)  does  not  contain  any  provision,  enabling  a  person  ^Wy.   in 
injured  by  any  personal  tort,  committed  by  the  bankrupt  before  his  bank-  ^l^^^} 
raptey ;  as  an  assault  or  battery  (e),  false  imprisonment,  slander  (/),  libel,  cy. 
aeduction,  criminal  conversation,  and  the  like ;  or  by  any  trespass  or  wrong 
to  real  (^)  or  personal  property  (A)  (1),  of  which  the  bankrupt  may  be 
guilty;  to  obtun  remuneration  from   the  funds   of  the  bankrupt,  which 
become  vested  in  the  assignees  for  the  benefit  of  the  creditors.    As  a  par- 
ty  thus  injured  cannot  prove  the  ^damages  he  has  sustained  against  the  es-  L    ^^  J 
tate  of  the  bankrupt,  the  only  redregs.  which  is  left  to  him  is  in  an  action 
against  the  bankrupt ;  and.  this  remedy  is  not  therefore  affected  by  the  cer- 
tificate of  the  latter  (%). 

There  are  many  instances  in  which  the  law  reserves  to  a  party  the  elec- 
tion to  sue  upon  a  contract,  of  in  tort,  for  some  wrong  having  relation  to  a 
eontract  express  or  implied  between  the  parties  {k) .  It  is  evident  that  by 
selecting  the  latter  form  of  proceeding,  the  advantage  which  the  defendant 
mi^t  otherwise  derive  fr<nn  his  certificate  may  be  obviated.  Thus,  if  the 
plaintiff  has  an  election  to  sue  for  money  had  and  received,  or  in  trover, 
he  may  maintain  the  latter,  notwithstanding  the  bankruptcy  of  the  debtor 
after  tiie  debt  accrued  (I).  And  bankruptcy  and  certificate  are  no  bar  to 
an  action  in  tort  against  a  broker  for  selling  out  stock  contrary  to  orders  (m). 

The  same  rules  hold  in  the  case  of  an  insolvent  as  in  the  instance  of  a  ethly.  In- 
bankrupt,  with  regard  to  a  claim  for  damages  for  a  tort  committed  by  the  solvency. 
insolvent.  The  Insolvent  Act  (n),  as  before  observed  (o),  only  discharges 
the  party  as  against  those  who  are  creditors^  and  who  are  described  as  such 
in  his  schedule.  He  remains  liable  for  torts ;  and  the  discharge  has  no  op- 
eration even  agunst  a  dum  for  mesne  profits  accruing  before,  if  unliquida- 
ted at  the  time  of,  the  discharge  (p).  And  even  where  there  has  been, 
prior  to  the  petition,  a  judgment  in  an  action  for  damages,  the  Court  may 
remand  the  insolvent  for  a  period  not  exceeding  two  years  in  the  .whole,  at 
the  suit  of  the  plaintiff  in  such  action,  provided  the  damages  were  recov- 
ered for  criminal  conversation,  seduction,  breach  of  promise  of  marriage, 
malicious  proseci^^tion,  libel  or  slander,  or  for  any  malicious  injury,  or  '^  in 
any  action  of  trespass  or  tort  to  the  person  or  property  of  the  plaintiff  there- 

{h)  4  M.  &  Sel.  183:  Willes,  421.    But  Eden,  2d  ed.  129.    As  to  proof  of  damages 

the  reasons  given  in  Willes  aie  not  satisfac-  where  there  has  been  a  venlict  or  judgment, 

lory.    See  one  Sannd.  216  a,  note  (a),  5th  ed.  id.  131,  132, 135, 136 ;  7  B.  &  C.  436,  705. 

[c)  See  the  enactment  verbatim,  okU,  70.         (&)  See  anU^  53 ;  post, 

[d)  6  Geo.  4,  c.  16.  (0  6  T.  R.  695. 

[t)  3  Wils.  272.  (m)  5  Bing^.  63:  see  Eden,  2d  edit.  130. 

[/)  1  Hen.  Bla.  29.  \n)  7  Geo.  4,  c.  57. 

[g)  DoQgi.  562 ;  2  T.  B.  261.        '  (0)  Antt^  55. 

6  T.  B.  695 :  Dougl.  167 ;  5  Bingh.  63.       \p)  3  B.  Ac  A.  407  ;  2  Chit.  Rep.  222. 
As  to  prooi  of  damages  in  general, 


(1)  See  Bird  v,  Clark,  3  Day,  272 ;  Shoemaker  9.  Keely,  2  Dall.  213 ;  Sommer  9.  Wilt, 
4  Serg.  6c  Bawle,  23;  Kennedy  v.  Strong,  10  Johns.  289 ;  Dosar  v.  Murgatroyd,  1  Wash. 
C.  C.  13. 
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n.       in,  where  it  shall  appear  to  the  satisfaction  of  the  sidd  Court  that  the  inja- 


DBFBHD 
▲NTS. 


ry  complained  of  iriis  malicums"  (j). 


solvency.  Action  for  torts  committed  by  a  woman  before  her  marriage,  mnst  be 
7thi7.  In  brought  against  the  husband  and  wife  jointly  (r)  (1).  For  torts  committed 
the  case  of  by  the  wifo  during  coverture,  as  for  slander,  assault,  &c.,  or  for  any  for 
Maxnage.  fyi^^  under  a  penal  statute,  they  must  also  be  jointly  sued  (s)  (2);  and  the 
plaintiff  cannot  in  the  same  action  proceed  also  for  slander,  assault,  or  oth- 
er tort  committed  by  the  husband  alone  (0  ;  ZM)r  can  the  husband  and  wife 
[  *3S  ]  be  sued  jointly  for  slander  by  both  (u).  *For  assaults  or  trespasses,  which 
may  in  legal  contemplation  be  committed  by  two  persons  conjointly,  and 
for  which  sevearl  persons  may  be  joindy  sued  (a:),  the  husband  and  wife 
may  be  sued  jointly  for  the  jcunt  act  of  both  (y).  Detinue,  it  seems,  can 
only  be  supported  agunst  the  husband,  if  the  detention  be  of  goods  deUver- 
ed  to  the  husband  and  wife  during  the  coverture  (z).  If  a  woman  convert 
goods  before  her  marriage,  or  during  it,  without  her  husband,  trover  may 
be  supported  against  her  and  her  husband  (a).'  For  a  conversion  by  hu8> 
band  and  wife  jointly,  during  coverture,  the  action  of  trover  should  perhaps 
in  strictness  be  against  him  alone ;  but  a  declaration  m  trover  against  hus- 
band and  wife,  charging  that  ^*  tiiey  converted  the  property  to  their  own 
use''  is  at  all  events  good  after  verdict  (&).  A  feme  covert  can  only  be 
sued  for  her  own  actual  wrong  or  trespass,  and  cannot  become  a  trespasset 
merely  by  her  previous  or  subsequent  assent  during  coverture  (tf)  ;  but  she 
may  be  jointiy  sued  with  her  husband  for  her  enticing  away  or  harbor- 
ing the  servant  of  another  (d).  A  person  may  sue  husb^ind  and  wife  joint- 
ly for  her  libel  or  slander,  though  she  have  committed  adultery,  and  they 
live  separate,  but  have  not  been  divorced  a  vinculo  matrimonii  (/).  In  an 
action  of  trespass  against  husband  and  wife  for  her  tort  before  coverture, 
or  a  wrong  committed  by  her  alone  during  the  coverture,  if  she  die  before 
judgment,  the  suit  will  abate ;  but  if  the  husband  die  or  become  bankrupt, 
her  liability  will  continue  (/)• 
^1^-  If  the  wife  be  sued  alone  for  her  tort  before  or  after  marriage,  she  most 

2^^[^g  plead  her  coverture  in  abatement,  and  cannot  otherwise  take  ^vantage  of 
it  {g^  ;  but  if  the  husband  and  wife  be  sued  joindy  for  torts  of  which  they 
could  not  in  law  be  jointly  guilty,  as  for  slander  by  both,  if  the  objection 
appear  on  the  face  of  the  declaration,  the  defendant  may  demur,  move  in 
arrest  of  judgment^  or  support  a  writ  of  error  (K). 

(q)  7  Geo.  4;  c.  57,  s.  49.  Bar.  &:  Feme,  Y. 

(r)  Bac.  Ab.  Bar.  &  Feme,  L.;  Co  Lit.        (a)  1  Leon.  312  j  Yelv.  165;  Selw.  N.  P. 

351  b. :  Com.  Dig.  Bar.  &  Feme,  Y.  Bar.  U,  Feme. 

(5)  Id  md. ;   1  Hawk.  P.  C.  3,  4 ;  Bac.        m  3  B.  &  AM.  685 ;  see  Com.  Dig.  Bar. 

Ab.  Bar.  &  Feme,  L.  &  Feme,  Y. ;  and  Pleader,  2  A.  2. 

(0  2  Wils.  227  J  Djrer,  19  a.  pi.  112  j  (c)  2  Wils.  227;  Co.  Lit.  180b.  n.  4;  357  b. 
Com.  Dig.  Bar,  &  Feme,  Y.  (d)  2  Lev.  63. 

[u)  Id.  ibid. ;  Bac.  Ab.  Bar.  &  Feme,  L.  (e)  Head  v  Briscoe  and  wife,  C.  P.  Mon- 

^x)  See  antey  85.  day,  11th  February,  1833,  before  Tindai,  C. 

Iff)  IVent.  93;  3  B.  &  Aid.  665,  687;  J.  and  special  jury. 
Com.  Dig.  Pleader,  2  A.  2.  (/)  Bep.  temp.  Hard.  399 ;  CnHen,  392. 

(z)  4  Leon.  312 ;  Bac.  Ab.  Detinue ;  2       (r)  AnUf  59. 
Btust.  308 ;  3  B.  &  Aid.  689 ;   Com.  Dig.       {%)  2  Wils.  227 ;  Dyer,  19  a. 

(1^  So  an  action  for  slander  by  the  wife  dvm  sola  will  lie  against  husband  and  wife. 
HanK  V.  Harman,  5  Binn.  43. 

(2)  The  husband  was  sued  alone  in  Hasbiouck  o*  Weaver,  10  Johns.  247,  and  the  judg- 
ment was  affirmed  by  the  Supreme  Court. 


[*94] 


•CHAPTER  n. 
Qf  the  FoTTM  of  Actions. 

It  wa$  a  general  rule  or  maxim  of  law,  that  the  sanction  of  the  king's  ™ 
mginal  writ  issued  out  of  Chancery,  was  an  essential  preliminary  form  to  ^'"^^^^ 
the  institution  of  a  suit  in  the  Common  Law  Courts.  Nbn  potest  gvis  sine 
brevi  agere  (a)  ;  this  was  the  prevailing  doctrine.  The  practice  of  pro- 
ceeding by  lill  without  the  original  writ  from  Chancery,  in  personal  ac- 
tions and  in  ejectment,  formed  an  exception  to  the  rule.  The  practice  of 
commencing  an  action  by  bill  only  obtained  in  each  of  the  superior  Courts 
in  the  case  of  certain  persons,  privileged  in  regard  to  their  official  charac- 
ters, or  as  officers  of  tiie  Courts,  to  be  sued  as  being  already  present  in 
Court.  And  in  the  King's  Bench  and  Exchequer  the  proceedings  by  bill 
in  other  cases  was  introduced  by  fictions,  and  afterwards  sanctioned  and 
legalized  by  usage.  But  the  great  variety  of  writs  and  bills  led  to  so  much 
intricacy  and  confusion,  that,  as  regards  personal  actions,  the  former  writs, 
bills,  and  proceedings  were  abolished,  and  the  present  writs  of  summons, 
capias,  and  detainer  wore  introduced  by  2  W  4,  c.  89,  and  which  writs 
now  do  not,  as  formerly,  set  out  the  whole  form  and  cause  of  action,  but 
are  only  adopted  as  modes  of  bringing  the  defendant  into  Court,  and  then 
and  not  before,  the  deelarationf  stating  the  full  form  and  cause  of  action, 
is  delivered. 

But  although  it  is  no  longer  necessary,  as  formerly,  to  state  the  whole 
cause  of  action  and  form  of  complaint  in  tiie  writ,  yet  it  is  still  necessary 
for  the  practitioner,  before  ho  issues  any  process  under  the  Uniformity  of 
Process  Act,  2  W.  4,  c.  89,  to  decide  on  the  proper  form  of  action  to 
be  adopted,  and  to  state  it,  though  very  concisely,  in  the  writ,  as  by  re- 
quiring the  defendant  to  answer,  ^^  in  an  action  upon  promiseSy^  or,  ^^  in 
an  action  of  dAt"  or,  ^^  in  an  action  of  covenant,^^  or  ^^  in  an  action  of 
trespass  on  the  case^^  &c.,  and  which  form  of  action  must  afterwards  be 
adhered  to  in  the  declaration,  or  the  latter  may  be  set  aside  for  irregular- 
ity. Hence  it  is  necessary  for  every  practitioner  to  have  a  competent 
Jcnowledge  of  every  form  of  action,  and  its  application,  before  he  even 
commences  the  action.  In  this  chapter  we  will  give  the  forms  of  action 
full  consideration. 

In  considering  \hQ  forms  of  action^  it  was  always  important  to  advert  to  Origin  of 
the  general  principle  that  the  original  writ,  issued  from  the  Chancery,  was  ^^  ^^^' 
the  foundation  of  the  suit,  and  essential  to  give  *the  Court  of  Common  Law  of  acti^. 
authority  to  entertain  it.    The  writ,  whether  actually  or  presumptively  is-  [  *95  ] 
sued,  had  |a  double  purpose  and  object.    It  gave  the  Court  in  which  the 
defendant  was  durected  to  appear  cognizance  of  the  suit,  and  it  enjoined 
or  enforced  his  appearance.    With  mese  views,  the  form  and  nature  of 
the  intended  suit,  and  the  ground  of  complsdnt,  were  formerly /t<%  or  spe- 

{a)  Bract.  413  b  ;  3~Bla.  Com.  273 ;  Gilb.    foundation  of  a  suit^  see  Stephen,  2d  ed.  Ap- 
Hist.  C.  P.  2  ;  Steph.  on  PI.  2d  ed.  5,  6.    As    pendiz,  ii.  n.  (2). 
to  the  origin  of  the  issuing  of  writs  as  the 
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iw  cifically  shown  in  the  writ.  The  original  writ,  from  the  most  ancient 
GENERAL,  ^jjjjgg^  defined  and  determined  concisely  the  form  of  the  action  (J).  At  a 
very  early  period,  specific  forms  of  action  were  provided  for  such  injnries 
as  had  then  most  usually  occurred ;  and  Bracton  observing  on  the  orig- 
inal writs  on  which  our  actions  were  founded,  declared  them  to  be  fixed 
and  immutable,  unless  by  authority  of  parliament  ((?).  These  ancient  forms, 
which  had  from  time  to  time  been  collected  and  preserved  in  Chancery, 
in  a  book  called  Tfie  Register  of  Writs^  were,  in  the  reign  of  Henry  the 
eighth,  first  printed  and  published  in  the  book  termed  Registrum  Bre- 
vium^d). 
Enact-  At  common  law  also,  though  no  form  could  be  found  in  the  Register, 

^?^4t.  '^^*P*'6d  ^^  *^®  nature  of  the  plaintifiTs  case,  yet  he  was  at  liberty  to  bring 
2,  that  as  <z  specicd  action  on  Ms  own  case^  and  writs  were  framed  accordingly,  which 
new  inju-  ^ere  termed  magistralia  («)  ;  but  as  the  officers  of  the  Court  of  Chancery, 
new^^  whose  duty  it  was  to  frame  the  writs  for  the  solicitor,  were  found  reluctant 
to  be  fram-  in  new  cases  to  frame  the  proper  remedy,  or  doubted  their  authority  to  do 
«<*•  so  (/),  the  legislature  thought  fit  to  enforce  the  duty  to  issue  a  proper  writ ; 

and  it  was  enacted  by  Statute  Westminster  2d  (^),  ^^  that  if  it  shall  fortune 
in  Chancery,  that  in  one  case  a  writ  is  found,  and  in  like  case  (eonsimili 
casu)  falling  under  like  law,  (i.  e,  principal)  and  requiring  like  remedy,  is 
found  none,  the  clerks  of  the  Chancery  shaU  agree  in  making  the  writ,  or 
adjourn  the  plaintiflb  until  the  next  Parliament,  and  that  the  cases  be  writ- 
ten in  which  they  cannot  agree,  and  that  they  shall  refer  such  cases  (A), 
(or  complaint)  until  the  next  Parliament ;  and  by  consent  of  men  learned 
in  the  law,  a  writ  shall  be  made,  lest  it  might  happen  after  that  the  Court 
should  long  time  fail  to  minister  justice  unto  complainants"  (1).    To  this 
[  *96  ]  statute  the  copious  production  of  new  forms  of  writs,  and  the  *great  en- 
couragement and  frequency  of  actions  on  the  case  so  infinitely  various  is 
to  be  attributed  (i). 
The  cir-         Notwithstanding  these  provisions,  it  was  once  thought  that  the  cir- 
cumstance cumstance  of  an  action  being  of  the  first  impression,  and  unprecedented, 
dy  be^^^  constituted  a  conclusive  objection  against  it ;  and  it  is  observable,  that  the 
new  in       Statute    Westminster  2d,    does  not  recognize  or  confer  any  right  to 
form  not     frame  writs  in  cases  entirely  new  (k)  ;  it  merely  gives  or  enforces  the 
as'toite^S-  power  to  frame  new  writs  by  analogy  to  and  upon  the  principle  of  such  as 

admJssi- 

Inlity.             (^b)  It  may  also  be  observed  of  the  bill  ac-  are  many  writs  in  the  Register  not  accordant 

tually  filed  or  exhibited,  or  presumed  to  be  to  law,  R.  193,  as  trespass  per  baron  and 

so,  instead  of  the  proceeding  by  original,  that  feme,  for  assaulting  the  wife,  and  taking  the 

it  always  disclosed  and  gave  fullv  the  form  goods  of  the  husband,  2  Salk.  637. 

and  nature  of  the  aetion,  and  in  that  respect  Cf)  2  Reeves,  203  ;  2  Bla.  Ck>m.  50. 

was  parallel  with  the  declaration  upon  the  (^}  13  Edw.  1.  stat.  1,  c.  24.    See  obser- 

original  writ,  and   which  declaration  was  vations  on  this  statute,  3  Bla.  Com.  123,  183, 

confined  to  the  form  of  action  prescribed  by  184 ;  3  Woodd.  168 ;  and  "Webb's  case,  8  Co. 

Ihe  writ.  45  b  to  49  b ;  4  Reeves,  430. 

(c)  3  Bla.  Com.  117.  (h)  There  appears  a  mistake  in  the  Stat- 

{d)  4  Reeves,  426,  432 ;  3  Bla.  Com.  183 ;  ute  Book  in  tne  translation,  which  is  here 

Gilb.  C.  P.  4 ;  Fitzherbert's  Natura  Brevium  corrected. 

isacommentupon  these  ancient  forms,  which  (x)  4  Reeves,  430  j  3  Bla.  Com.  51.;   3 

were  called  brevia  formata.  Woodd.  168. 

(e)  8  Co.  47  b,  48  a ;  2  Bla.  Rep.  1113 ;  3  (*)  Stephen  on  Plead.  2d  edit.  7,  8. 
Woodd.  168.    It  has  been  observed,  that  there 


(1)  As  to  the  origin  and  history  of  the  action  on  the  case,  see  Airthei*,  3  Reeves'  Hist.  £. 
JL.  89.  93.  243,  244,  391,  397. 


IN  GENERAL.  % 

had  previously  existed,  (i.  e.  in  cansinnU  cam).  It  has  however,  been  » 
observed,  that  it  by  no  means  follows,  that  because  in  cases  unprovided  ^^'^b^^^* 
for  by  the  Register,  the  statute  directs  an  action  upon  the  case  tQ  be  framed, 
that  the  action  upon  the  case  or  a  remedy  for  every  new  injury  in  general 
did  not  subsist  at  common  law  ({)•  There  is  also  the  authority  of  Lord 
Kenyon  for  the  doctrine,  that  whenever  the  common  law  recognizes  or 
creates  a  legal  right,  it  will  also  confer  a  remedy  by  action  (m)  (1)  ;  and 
Lord  Chief  Justice  Pratt,  in  answer  to  the  objection  of  novelty,  said,  that 
he  wished  never  to  hear  it  urged  again,  for  torts  are  infinitely  various,  not 
limited  or  confined,  and  there  is  nothing  in  nature  that  may  not  be  an  instru- 
ment of  mischief,  and  the  special  action  on  the  case  was  introduced,  because 
tiie  law  will  not  suffer  an  injury  without  affording  a  remedy,  and  there  must 
be  new  &cts  in  every  special  action  on  the  case  (»).  In  the  case  of  Pas- 
ley  tr.  Freeman  (o),  Mr  J.  Ashurst  observed,  that  where  cases  are  new 
in  their  principle^  it  is  necessary  to  have  recourse  to  legislative  interpo- 
ntion  in  order  to  remedy  the  grievance ;  but  where  the  case  is  only  new  in 
Ihe  instance^  and  the  only  question  is  upon  the  application  of  a  principle 
recognized  by  law  to  such  new  case,  it  w^  be  just  as  competent  to  Courts 
of  justice  to  apply  the  acknowledged  principle  to  any  case  which  may 
arise  two  centuries  hence  as  it  was  two  centuries  ago.  However,  the 
novelty  of  an  action  may  frequently  be  fairly  urged  as  a  strong  presumptive 
argument  against  it  {p)  (2). 

When  tile  prescribed  form  of  action  is  to  be  found  in  the  Register,  the  -^^^^P^L^ 
proceeding  should  not  materially  vary  from  it  (;),  unless  in  those  cases  fonns  not 
where  another  form  of  action  has  long  been  sanctioned  by  usage  (r)  ;  and  the  to  be  de- 
Courts  will  not  permit  parties,  even  by  agreement,  to  depart  from  the  appro-  g^^ 
priate  remedy  («)  ;  for  it  has  been  considered  to  be  the  greatest  import- 
ance to  observe  tiie  boundaries  of  *ihe  difierent  actions  (3),  not  only  in  [  *97  ] 
respect  of  their  being  most  logically  framed,  and  best  adapted  to  the  na- 
ture of  each  particular  case,  but  also  in  order  that  causes  may  not  be 
brought  into  Court  confusedly,  and  immethodically,  and  that  the  record  may 
at  once  clearly  ascertdn  the  matter  in  dispute ;  a  regulation  which,  since 
the  difierent  legislative  provisions  respecting  costs,  (the  right  to  which 
varies  in  difierent  forms  of  action),  has  become  of  still  greater  import- 
ance (f).    Hence  we  find  that  even  the  slighest  alterations  in  the  form  of 

(0  Per  Blackstone,  J.,  2  Bla.  Rep.  1113  ;  (r)  Id.  ibid. ;  4  Ck>.  94  b;  3  Woodd.  169 ; 

and  per  Dallas,  C.  J.,  3  B.  &  B.  62,  63.  4  Reeves.  432. 

(m)  1  East,  226.  (0  9  East,  381 ;   15  East,  309 ;   1  Ld. 

(«)  WiUes,  581 ;  Bui.  N.  P.  79.  Baym.  188.    Peake,  128. 


(©)  3  T.  B.  63.  (0  1  Ld.  Raym.  188.    Thus,  in  6  T.  R. 

(p)  Co.  Lit.  81  b ;  2  T.  R.  673  ;  1  T.  R.  129,  130,  Lord  Kenyon,  C.  J.,  said,  "  It  is 

517;  Dougl  602;  Cro.  Eliz.  770;   1  Bing.  of  importance  that  the    haundaries  between 

343 ;  8  Taunt.  620,  621 ;  3  Bing.  256.  the  different  actums  should  be  preserved,  and 

(q)  Bac.  Ab.  Abatement,  H. ;  and  this  particularly  in  cases  of  this  kind ;  for  if  in 

because  nihil  sirnid  inuentum  est  et  perfectuMf  an  action  of  trespass  the  plaintiff  recover 

and  the  long  adoption  and  use  of  a  form  is  less  than  40s.,  he  is  entitled  to  no  more 

a  strong  argument  in  its  favor.  costs  than  damages,  whereas  a  verdict  with 


m  Vide  Yates  v.  Joice,  lljohns.  140. 


Farwell  v.  Boston  &  Wor.  Rail  R.  Co.,  4  Metcalf,  55 ;  Williams  v.  County  of  Mid- 
dl^x,  4  Metcalf,  78 ;  Hayden  v.  Cabot,  17  Mass.  169,  172. 


r3)  Vide  Vail  v.  Lewis,  4  Johns.  457,  458. 


[f  a  party  has  a  remedy  at  common  law,  and  a  remedy  is  given  in  the  affirmative  by 

statute,  without  a  negative  express  or  implied  of  the  action  at  common  law,  he  may  avail 

of  either.    Ahny  «.  HairiSy  5  Johns.  175 ;  Farmers'  Turnpike  Co.  v.  Coventry^ 
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IN       action  or  of  plea  are  usaaUy  introduced  by  express  tnae^mt  and  not  by 
asNEBAL.  2nere  role  of  Goort,  as  in  3  &  4,  W.  4,  c.  42,  s.  14,  which  declares,  that 
an  action  of  debt  on  rimple  contract  shsdl  be  xniuntainable  in  any  Court  of 
Common  Law  against  an  executor  or  administrator. 
Actions  Actions  are,  from  their  subject-matter  distinguished  into  real^  penonaly 

^^^fmai     ^^  fnixed.    Beal  actions  are  lot  the  specific  recovery  of  real  property  only, 
^^^.  ^'  and  in  which  the  plaintiff,  then  called  the  demandant,  claims  title  to  lands, 
tenements,  or  hereditaments,  in  fee^imple,  fee-tail  or  for  term  of  life, 
such  as  writs  of  right,  formedon,  dower,  &c.    Pergonal  actions  are  for 
the  recovery  of  a  debt  or  damages  for  the  breach  of  a  contract  or  a  spe- 
cific personal  chattel,  or  a  satisfaction  in  damages  for  some  injury  to  the 
person,  personal,  or  real  property.    In  JI2u;0e{  actions,  which  partake  of  the 
nature  of  the  other  two,  the  plamtiff  proceeds  for  the  specific  recovery  of 
some  real  property,  and  also  for  damages  for  an  injury  thereto,  as  in  the 
instance  of  an  action  of  ejectment  or  of  waste  or  quare  irnpedU  (u).    We 
will  confine  our  observations  to  such  per9onal  ana  mixed  actions  as  most 
frequentiy  occur  in  practice. 
Actions         Personal  actions  are  in  form  ex  contractu  or  ex  delicto^  or,  in  other 
are  in  form  words,,  are  for  breach   of   cem^racj,  or  for  trro7t^«  unconnected  with  con- 
ez  contrac'  tract,    ^hoso  upon  contracts  are  principally  assumpsit,  debt,  covenant, 
^^^      and  detinue  (x)  ;  and  those  for  wrongs  are  case,  trover,  replevin,  and  trea- 
[   *98  ]  P^^^  ^'  ^  ormis.    Wo  will  take  a  concise  view  of  the  nature  and  particu- 
lar applicability  of  each  of  these  respective  remedies,  and  of  the  action 
of  ejectment,  and  of  that  of  trespass  for  mense  profit ;  in  effect  a  branch 
of  trespass  quare  chmumfregit. 
Sugges-         Iq  arranging  the  law  upon  the  forms  of  action^  and  their  applicability, 
tl^'^niode    ^^^  ™^^^  ^^  observed  only  to  notice  such  decisions  as  elucidate  the  rules 
of  consid-1  or  Create  exceptions  or  distinctions  upon  this  particular  svhjeet^  and  to 
ering  and   avoid  Crowding  the  context  with  an  accumulation  of  instances.    Thus, 
o^u^t.  ^^^  stating  &at  assumpsit  is  the  proper  form  of  action  on  all  cdmple  con- 
nominal  damages  only,  in  an  action  on  the    Deane  v.  Clayton,  1  J.  B.  Moore,  Rep.  228. 
case,  carries  full   costs.''    And  in  1  Hen,        (u)  Bract.  101  b  j  3  Bla.  Com.  117  j  Ste- 
Bla.  243,  Mr.  J.  Wilson  said,   '*  It  is  highly    phen  on  Fl.  2d  ed.  3.    As  to  the  various  real 
necessary  that  the  forms  of  actions  should  be    actions,  see  Co.  Lit.  239,  n.  1 ;  1  fila.  Com. 
kept  distinct,"    And  in  1  B.  &;  B.  476,  Eyre,    ch.   10  ;    Bac.  Ab.  Actions  in  General,  A. 
C.  J.,  observed,  that  "  undoubtedly  we  ought    Now  in  general  abolished  by  3  &  4  W.  4,  c. 
to  endeavor  to  preserve  the  distiTUtion  of  actions ;    27,  s.  36.    Mr.  Serjeant  Stephen  considers- 
and  if  it  appear  upon  the  pleadings  that  ac-    that  ejectment  should  be  ranked  as  a  personal 
tions  of  a  different  nature  have  b^  mixed,    rather  than  a  mixed  action,  Stephen,  2d  edit, 
that  is  a  sufficient  ground  for  arresting  the    23,  Appendix,  viii.  56,  n.  (y).    But  the  stat- 
judgment.^'    And  in  1  Stra.  635,  the  Chief   utes  relative  to  writs  of  error,  and  the  Uni- 
Justice  observed,  "  We  must  keep  up  the    formity  of  Process  Act.  2  W.  4,  c.  39,  seem 
boundaries  of  actions,  otherwise  we  shall  in-    to  import  that  ejectment  is  not  a  personal  but 
troduce  the  utmost  confusion.''    So  in  5  B.    a  mixed  action. 

&  A.  654  ;  1  D.  &  R.  286,  S.  C.  Abbott,  C.  (x)  Detinue  may  in  some  respects  be  con- 
J.,  observes,  '<  The  law  has  provided  certain  sidered  an  action  ex  delicto.  As,  however,  it 
specific  forms  of  action  for  particular  cases,  mav  be  joined  with  debt,  I  have  classed  it 
and  it  is  of  importance  that  they  should  be  pre-  with  actions  ex  contractu  ;  see  post.  The  ac- 
served."  See  also  11  Mod.  180  ;  2  Burr,  tions  of  account  and  annuity,  thou^  some- 
1114 ;  2  Saund.  47  b ;  2  Inst.  434  ;  Fitzg.  times  adopted,  do  not  often  occur  in  practice, 
85 ;  and  see  the  observations  of  Park,  J.,  in    and  therefore  I  have  not  observed  upon  them. 


10  Johns.  390 ;  Coxe  v.  Bobbins,  4  Halst.  384 ;  Colden  v.  Eldred,  16  Johns.  220;  Beareamp 
Riv.  Co.  V.  Woodman,  2  Greenl.  404 ;  Fryeburg  Canal  v.  Frye,  5  Greenl.  338 ;  Edwards  v. 
Nichols,  3  Day,  16 ;  Booker  o.  M'Robert,  1  Call.  243 ;  Mayor,  &c.  of  Baltimore  v,  Howard, 
6  Bar.  &  Johns.  383  i  Miles  o.  O'Hara^  1  Serg.  &  R.  32  j  Boaz  v.  Heister,  6  Seif^.  &  R.  20. 
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tracts,  and  oonseqtieiidj  on  a  bill  of  exchange  or  promissory  note,  it 
would  be  improper  to  introduce  numeroas  decisions  on  the  requUiteB  of 
bills  of  exchange  or  promissory  notes,  which  would  throw  no  light  on  the 
appUeatiim  of  the  form  of  action^  but  extend  the  inquiry  to  the  whole 
law  respecting  bills  of  exchange.  So  after  stating  that  covenant  is  the 
proper  remedy  on  a  lease,  cases  respectmg  the  construction  of  particular 
coyenants  ought  not  to  be  introduced.  It  linll  be  found,  that  notwithstand- 
ing the  Yeiy  extensiye  alterations  of  late  introduced  respecting  torits  or 
proee$8  to  bring  a  defendant  into  Court,  in  personal  actions,  by  the  Uni- 
formity of  Process  Act,  2  W.  4,  c.  89,  and  generally  throughout  the 
praetieal  mode  of  oonductiuff  an  action  by  numerous  modem  rules,  and  in 
the  pUadinffB  in  an  action  by  Reg.  Gen.  Hilary  Term,  4  W.  4,  yet  there 
haye  been  rery  few  alterations  respectmg  the  forma  of  actions,  and  which 
will  principally  be  found  in  8  &  4  W .  4,  c.  42,  such  as  the  enactments  an- 
thorisng  actions  of  debt  on  simple  contract  against  executors  or  adminis- 
trators, and  allowing  actions  for  torts  to  jpersofia2  or  real  properfy  to  be  sus* 
by  and  against  executors* 
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AS8UMFSIT. 


L  ASSUMPSIT. 

This  action  is  so  called  from  the  word  Aaaumpeit^  which,  when  the  plead- 
ings were  in  Latin,  was  always  inserted  in  the  declaration,  as  descriptive 
of  the  defendant's  undertaking  (y).  It  may  be  defined  to  be  an  action  for 
the  recovery  of  damages  for  tiie  non-performance  of  a  parol  or  simple  con- 
tract,  or,  in  other  words,  a  contract  not  under  seal  *nor  of  record  (e),  cir-  L  ^^  J 
cumstances  which  distinguish  this  remedy  from  others ;  for  the  action  of 
debt  is,  in  legal  consideration,  for  the  recovery  of  a  debt  eo  nomine,  and  in 
numero,  andismostfrequentiy  brought  upon  a  deed  (a)  ;  and  the  action  of 
covenant,  although  in  form  for  the  recovery  of  darnagea,  can  only  be  sup- 
ported upon  a  contract  under  aedl.  Assumpsit,  however,  is  not  sustain&ble, 
unless  there  have  been  an  express  contract,  or  unless  the  law  will  imply  a 
contract  (1).  Though  founded  upon  contract,  this  action,  as  distinguisnable 
from  the  brtviaformata,  and  falling  within  the  provision  of  the  Statute  of 
Westminster,  may  be  termed  an  action  on  the  case  ((}.    It  is  now,  how- 


{y)  The  word  "undertook,"  was  always 
oonsidei^  proper  to  be  inserted  in  the 
dedaratiMi,  though  the  promise  be  founded 
on  a  legal  liability,  and  though  in  evidence 
it  would  be  im^ed,  Bac.  Ab.  Assumpsit, 
F.  But  it  is  sumcient  to  aver  that  the  de- 
fendant frmmsed.  And  the  forms  of  dec- 
laration prescribed  by  Beg.  Gen.  Trin. 
Term,  1  W.  4,  adopt  only  the  word  "prom- 
tie,"  and  are  in  other  respects  more  con- 


cise than  heretofore. 

(z)  Ck>ntracts  are,  1.  of  Beeord;  2  by 
Specialty;  or  3  by  Parol.  The  tenn  Pa- 
rol, or  simple  contract,  signifies  every  con- 
tract not  tmder  seal  or  of  record,  whether 
verbal  or  written,  7  T.  B.  351. 

(a)  1  Hen.  Bla.  551,  554,  555;  Bui.  N. 
P.  167. 

(b)  Bac.  Ab.  Assumpsit ;  Gilb.  C.  P.  6  ; 
2  Bla.  Bep.  850. 


(1)  To  tftMiitain  anumpnt  there  nnst  be  a  privity  between  the  parties,  but  it  may  be  a 
privity  in  fact  or  in  law.  Between  each  paxty  to  a  bill  or  negotiable  note,  and  every 
other  party,  there  is  a  sofficient  privity  in  law  to  aoatain  the  actkn^  Frazer  v.  Carpenter, 
2  McLean,  237. 
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I.  ever,  called  an  action  of  assumpsit,  and  when  the  term  ^^  case"  is  adopted 
AssuMMiT.  Jq  ^}^^  statute,  or  otherwise,  an  action  for  a  tart  and  in  form  ex  delicto^  is 
Qsnally  intended,  and  not  an  action  in  form  ex  contractu  (e). 

A  minute  inquiry  into  the  history  of  tUs  action  would  .at  this  time  be 
matter  of  curiosity  rather  than  of  practical  utility.  The  origin  and  progress 
of  it  may  be  collected  from  the  reports  and  works  referred  to  in  the 
note  {d)  ;  and  from  which  it  appears,  that  till  Blade's  case  (e),  a  notion  pre- 
Tidied,  that  on  a  simple  contract  for  a  sum  certain,  or  for  any  money  de- 
mand, the  action  must  be  in  debt ;  but  it  was  holden  in  that  case,  that  the 
plaintiflf  had  his  election  either  to  bring  assumpsit  or  debt.  From  the  penning 
of  the  statute  8  Jac.  1  •  (/  )  it  is  probable  the  action  of  assumpsit  was  not  then 
much  in  use ;  but  afterwards  it  became  rery  general  (^),  and  it  is  now  more 
frequentiy  adopted  for  the  recovery  of  money  due  on  a  simple  contract, 
than  the  action  of  debt.  From  these  cases  it  also  appears  (i),  that  though 
before  Blade's  case  an  action  on  the  case  might  be  supported,  as  well  for 
the  non-feasance  of  a  contract,  as  for  misfeasance  or  malfeasance  in  the 
performance  of  it,  yet  from  the  form  of  the  writ  in  Fitzherbert  (t),  it  may 
be  collected  that  the  remedy  was  not  similar  to  our  present  action  of  as- 
sumpsit, but  rather  resembled  the  present  form  of  a  declaration  in  case  for 
htort{k). 

The  breach  of  all  parol  or  simple  contracts,  whether  verbal  or  written, 
or  express  or  implied  (Z),  or  for  the  payment  of  money,  or  for  the  per- 
formance or  omission  of  any  other  act,  is  remediable  by  action  of  as- 
[  *100  ]  sumpsit  (1).  Thus  it  lies  to  recover  mon^  lent  by  the  plaintiff  to  the  *de- 
fendant,  or  paid  by  the  plaintiff  on  the  account  of  the  defendant  at  his 
request,  or  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff. 
In  some  cases,  though  money  may  have  been  received  by  the  defendant 
tortiously,  or  by  duress  of  the  person  or  goods,  it  may  be  recovered  in 
this  form  of  action  (2),  the  law  implying  a  contract  in  favor  of  the  party 

(e)  7  T.  R.  36.    The  declaration  in  as-  (/)  3  James  1,  c.  8. 

sumpsit  describes  the  plea  to  be  « trespass  (g)  Per  Buller,  3.,  Dougl.  6. 

on  the  case  upon  promises.''  (A)  Bro.  Ab.  Actions  sur  le  Case,  pi.  7, 

(d)  Rudder  v.  Trice,  1  Hen.  Bla.  550  to  69,  72j  Fitz.  N.  B.  94,  A.  145,  G.j  Bac. 

655  ;  Doug.  6,  7 ;  Slade's  case,  4  Co.  91  to  Ab.  Assumpsit,  C. 

95;    3  Woodd.  168,  169,  n.  (c);    Reeres,  (t)  N.  B.  94,  A.;  3  Woodd.  165;  2  Bla. 

vols.  iii.  and  iv. ;  1  Vin.  Ab.  276 ;  Bro.  Ab.  Rep.  850. 

Action  sur  le  case,  pi.  7,  69,  72 :  Fitz.  N.  (*)  1  Hen.  Bla.  550,  551. 

B.  94,  A.  n.  (a),  145,  G. ;  1  New  Rep.  295 ;  (/)  4  M.  &  Sel.  275 ;  3  M.  &  Sel.  191 ;  1 

2  Bla.  Rep.  350.  Taunt.  112. 

(0  4  Co.  91  to  95,  44  Eliz. 


{!)  The  action  of  assumpsit  is  founded  on  a  promise  express  or  implied.  Metcalf  v. 
Robinson,  2  McLean,  364. 

(2)  So,  an  action  for  money  had  and  received  lies  against  a  collector,  for  money  un- 
lawfully demanded,  and  paid  by  the  plaintiff  to  obtain  a  clearance  for  his  vessel,  which 
was  refused  until  the  money  was  paid.  Ripley  o.  Gelston,  9  Johns.  201.  So,  it  lies 
against  a  clerk  of  the  District  Court  to  recover  money  exacted  cciore  officii  from  the  plain- 
tiff, as  a  condition  of  the  re-delivery  of  property  which  had  been  liberated  from  seizure. 
Clintoe  v.  Strong,  9  Johns.  370.  So,  it  has  been  held  to  lie  against  a  deputy  postmaster, 
to  recover  the  excess  of  postage  on  a  letter,  beyond  what  was  allowed  by  law.  Williams 
V.  Dodd,  Superior  Court  of  Connecticut,  cited  2  Day's  £sp.  154,  n.  1.  Against  a  magis- 
trate to  recover  fees  illegally  taken.  Prior  v.  Craig,  5  Serg.  &  Rawle,  48.  But  in  the  case 
of  a  voluntary  pajrment  of  money  which  the  party  could  not  have  been  compelled  to  pay, 
no  action  wHl  lie  to  recover  it  back.  Hall  v.  Schultz,  4  Johns.  240,  and  n.  a.  2d  ed.  Ibid. 
1  £sp.  Dig.  119.  And  to  recover  money  obtained  through  fraud  and  misrepresentatioD. 
Dana  v.  KemblCi  17  Pick.  545. 
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entitled  (m)  (1)  as  agsuDst  a  person  who  has  usurped  an  office,  and  x" 
received-  the  known  and  accustomed  fees  of  office,  (2)  but  mere  gratuitous  ***'^**""- 
donations  cannot  be  reoorered  in  as^mpsit  (n).  So  assumpsit  lies  for 
the  yalue  of  goods  which  the  defemitot^  by  fraud  induced  the  plaintiff  to 
sell  to  an  insolvent  person,  and  aftefivardir  obtained  for  his  own  benefit  ((?). 
And  where  the  goods  of  a  trader,  after^hier  set  of  bankruptcy,  are  taken  in 
execution,  or  otherwise  tortiously  disposedr\<^\^ii;)iout  the  concurrence  of 
the  assignees,  they  mav  waive  the  tort,  an3,**deplare  in  assumpsit  for 
money  had  and  received,  if  the  goods  have  been  fyjAjQp)  j  ^^^  they  nmst 
adopt  the  latter  form  of  action  if  they  have  affirmed  and  recognized  the 
wrongful  sale  and  waived  the  original  tort  (q),  Assuinpelit  a\s»b  lies  to  re- 
cover money  paid  or  goods  delivered  by  a  bankrupt  by  way  jof  fraudulent 
preference  (r) ;  and  there  are  many  oUier  instances  in  which*  Ift-'piHctf^jnay 
waive  the  tort,  and  sue  for  money  had  and  received  («)  (3).  BuVldrttes^ 
cases  it  is  sometimes  most  advisable  to  declare  in  case  or  trover,  in 'order .-. 
to  avoid  a  set-off,  or  the  effect  of  the  law  of  mutual  credit  (4),  in  the  case':''.",, 
of  bankruptcy  (f).  So  a  master  may  sue  a  person  who  has  enticed  away*  .-' 
or  harbored  lus  apprentice  in  assumpsit,  for  the  work  and  labor  of  such  ap- 
prentice (u)  (5)  ;  and  it  lies  to  recover  back  rents  tortiously  received  (a;). 
In  some  cases  also  where  money  has  been  extorted  by  duress  of  goods,  it 
may  be  recovered  back  in  assumpsit  (y).  But  the  proprietor  of  cattie 
wrongfully  distrained  damage  feasant j  who  has  paid  money  for  the  pur- 
pose of  having  them  re-delivered  to  him,  cannot  recover  back  that  money 
in  this  action,  because  such  mode  of  proceeding  would  impose  great  diffi- 
culties on  the  defendant,  by  not  apprizing  him  of  what  he  was  to  defend  ; 
and  the  law  has  provided  specific  remedies  for  trying  the  legality  of  a  dis- 

(m)  3  Wils.  304  ;  2   T.  R.  144 }  Cowp.  16  East,  130.  Where  the  ground  of  action  is 

419  -y  Bui.  N.  F.  131 ;  5  Moore,  525 ;  1  B.  ^  assumpsit,  declaring  in  tort  will  not  render  a 

C.  418 ;  2  D.  &  R.  568,  S.  C. ;  2  Bar.  dc  Ores,  person  liable  who  would  not  have  been  so  on 

129  ;  4  D.  &  R.  283,  S.  C.  tds  promise,  2  Marsh.  485;  3B.  &  B.  62  ;  1 

(n)  6  T.  R.  681 ;  8  Taunt.  264 ;  1  Camp.  B.  &  C.  94 ;  2  D.  dc  R.  198,  S.  C. ;  nor  will 

124.  it  in  general  avoid  the  consequences  of  non- 

(o)  3  Taunt.  274  ;  5  Moore,  98 ;  1  B.  6c  joinder  of  a  party,  ante,  86,  87. 

C.  418  J  2  D.  &  R.  568,  S.  C.  («)  3    M.    &    Sel.    191;  1   Taunt.  112. 

(p)  Si^a,  note  (w).  When  not,  4  Taunt.  876. 

'     (q)  7  B.  &  C.  310 ;  1  M.  &  R.  2,  S.  C.  (x)  6  T.  R.  683 ;  Bui.  N.  P.  133;  Cowp. 

(r)  See  4  T.  R.  211 ;  2  D.  &  R.  568 ;  1  B.  414. 

Ac  C.  418,  S.  C.  (y)  Pratt  v.  Vizard,  5  Bar.  &  Adol.  808  j  2 

'  4  Bar.  &  Cress.  211 ,  6  D.  &  R.  265,  Stra.  915  j  4  T.  R.  485 ;  Bui.  N.  P.  132 ;  5 


;.C; 


Pratt  0.  Vizard,  5  B.  &  Adol.  808.  Bing.  37  ;  7  B.  &  C.  73 ;  9  D.  &  R.  889,  S. 

(0  4  T.  R.  211 ;  see  10  East,  378,  418 ;    C ;  1  Wightw.  22. 


(1)  Vide  Dumond  v.  Carpenter,  3  Johns.  183 ;  Sturtevant  v.  Waterbury,  2  Hall's  N.  Y. 
453. 

(2)  Where  a  married  man  represents  himself  to  be  a  widower,  and  thus  induces  a  woman  to 
marry  him,  while  his  first  wife  is  alive,  such  woman  may  recover  of  him  for  her  services, 
during  such  time  as  she  may  live  with  lum,  in  assumpsit.  Higgins  e.  Brown,  9  Missouri, 
497. 

(3)  See  post,  107  note,  and  cases  cited  to  this  point,  of  waiver  of  tort. 

(4)  Vide  BiUon  o.  Hyde,  1  Ves.  329,  S.  C.  1  Atk.  126 ;  Husse^  v.  Fidell,  12  Mod.  324, 
S.  C.  Holt,  95;  Phillip  v,  Thompson,  3  Lev.  191.  Authorities  limiting  the  right  of  set-off 
to  cases  of  mutual  debts,  and  excluding  the  right  to  set  off  torts,  and  damages  upon  a 
special  agreement.    McDonald  «.  Neilson,  2  Cowen,  139. 

(5)  If  a  slave  deserts  his  master  and  goes  into  the  service  of  another,  the  master  can  re- 
cover for  services  performed  by  the  slave  before  he  gives  notice  of  his  claim.  Trongott  o. 
Byres,  5  Cowen,  4^.  Case  of  James  Le  Roy,  6  Johns.  274.  But  this  principle  is  not  to  be 
applied  to  a  case  where  the  master  never  had  possession  of  the  slave,  and  was  chargeable 
with  concealing  his  claim  from  the  defendant)  while  the  slave  was  performing  the  services. 
Demyer  v.  Soozer,  6  Wend.  436. 


*101  OF  THE  FOEMS  OF  ACTIONS. 

I-  tress  (1),  vis.  replevin,  trespass,  or  trover  (2).  Agiun,  tlus  action  lies  to 
ASSUMPSIT,  ^oeover  iiitere8t(2)  ;  money  due  m  an  "account  stated  (3)  ;  or  for  services 
and  works  of  diflferent  descriptions,  and  for  poundage  due  to  the  sheriff  (a)  ; 
or  for  the  sale,  use,  or  hire  of  goods  dr.of  land,  or  other  personal  «or  real 
property ;  and  upon  bills  of  ezchangi^,  whether  foreign  or  inland ;  checks 
on  bankers ;  promissory  notes'^ '  policies  of  insurance  on  sliipe,  or  on  lives, 
or  against  fire ;  or  on  Q)iar^>rpartie8,  when  not  under  seal ;  and  upon  the 
implied  contract  to  coniribile  towards  the  general  average  (i). 

Assumpsit  is  a)iBlkit'6.i¥itainable  specially  upon  wagers  (4)  and  feigned 
issues ;  and  upoia  inwards,  where  the  submission  was  not  by  deed  (5) ; 
also,  to  recayer  faiehey  due  on  an  award  made  by  virtue  of  on  order  of  Nisi 
Prius(<);  oh  by-law8((i)  ;  of  an  Irish  («)» or  foreign  judgment  (/)  (6)  or 
for  le^gafti'es  charged  on  land(^)  (7),  diough  debt  is  more  usual  in  the 
llkst'tiicee  instances  (8).  But  neither  assumpsit  nor  any  other  form  of  ao- 
.tifNi^  at  law,  is  sustainable  for  a  pecuniary  legacy  payable  out  of  the 


(z)   Cawp.  414 ;  6  T.  B.  298  j  15  East,        («)  4  B.  &  C.  411 ;  6  D.  &  B.  471,  S.  C. } 

309.  see  5  East,  474. 

(a)  Cro.  Eliz.  654.  (/)  Dougl.  1  j  4  T.  B.  493 ;  3  East,  221 ; 

(b)  3  Campb.  480 ;  1  East,  220 ;  4  Tannt    11  East,  124 ;  3  Taunt.  85. 

123.  (g)  2  Salk.  415 :  6  Mod.  27 ;  Lord  Baym. 

(0  5  East,  139.  937 ;  4  M.  Ac  Sel.  114. 
{d)  1  B.  &  P.  98. 


(1)  By  recovering  a  judgment  in  trespass  for  canjing  away  the  plaintif's  goods,  his 
property  in  the  goods  is  devested ;  and  such  judgment  is  a  bar  to  an  action  of  indebitatus 
assumpsit  against  any  one  for  the  proceeds  of  the  sale  of  the  goods  which  were  the  subject 
of  the  trespass.    Floyd  v.  Browne,  1  Bawle,  121. 

Th^  owner  of  property  in  possession  of  a  tenant  of  demised  premises,  may  buy  it  on  a 
sale  of  the  same  as  a  distress  for  rent,  and  bring  his  action  for  money  paid  against  the  ten- 
ant.   Wells  V.  Potter,  7  Wend.  119. 

(2)  Vide  Tacker  r.  Bandall,  2  Mass.  284 ;  Greenleaf  v.  Kellogg,  2  Mass.  268.  But  after 
acceptance  of  the  principal,  an  action  will  not  lie  for  the  interest.  Tillotson  v.  Preston,  3 
Johns.  229 ;  Johnston  v.  jBrannan,  5  Johns.  268. 

'3)  But  not  on  a  running  account.    Scott  v.  M'Intosh,  2  Gamp.  238. 
^4)  Phillips  V.  Ives,  1  Bawle,  36. 

(5)  Mitchel  v.  Bush,  7  Cow.  185;  Bates  v.  Curtis,  21  Pick.  247;  Tullis  v.  Sewell,  3 
Ham.  510.  And  a  revocation  of  a  submission  to  arbitration  not  under  seal,  before  an 
award,  for  which  assumpsit  wUl  lie.  Brown  v.  Tanner,  M'Clell.  &  Young,  464.  An 
award  may  be  given  in  evidence  under  the  money  counts.  Brady  v.  Mayor,  d&c.  of 
Brooklyn,  1  Barbour,  584. 

(6)  See  in  reference  to  judgments  of  other  States.  Lambkin  v.  Nance,  2  Brevard,  99 ; 
Shumway  v.  Stillman,  6  Wendell,  447 ;  M'Eim  v.  Odom,  12  Maine,  94, 110;  India  Bub- 
ber  Co.  v.  Hoit,  14  Vermont,  92.  So  an  action  of  assumpsit  may  be  sustained  in  Massa- 
chusetts upon  an  instrument  made  in  another  state,  and  which  by  the  law  of  that  state  is  a 
specialty,  if  by  the  law  of  Massachusetts  it  is  a  simple  contract.  M'Clees  v.  Burt,  5 
Metcali,  198. 

(7)  Vide  Beecker  v.  Beecker,  7  Johns.  99,  which  was  an  action  oi  assumpsit  against  a  de- 
visee of  land  charged  with  a  legacy ;  the  devisee  having  entered  on  the  land,  and  the  exe- 
cutors assented  to  the  legacy,  it  was  held  that  he  was  liable  on  his  express  promise  to  pay 
the  legatee :  the  court  avoided  giving  an  opinion,  whether  he  would  nave  been  liable  on  an 
implied  promise.  There  are  circumstances,  however,  which  may  amount  to  an  express 
promise ;  as  where  an  annuity  is  charged  by  the  will  of  the  devisor  upon  the  land  devised, 
if  the  devisee  has  entered  and  actually  paid  part  of  the  annuity,  the  legatee  may  maintain 
assumpsit  for  the  residue.  Van  Orden  v.  Van  Orden,  10  Johns.  30 ;  See  Decks  v.  Strutt,  5 
Term  690,  contra^  and  the  observations  of  the  court  upon  that  case  in  10  Johns.  31.  That 
the  action  cannot  be  maintained  without  an  easpress  promise,  see  Brown  v.  Furer,  4  Serg.  & 
Bawle,  213.  The  proper  mode  of  proceeding  m  sucii  a  case  in  Peims^lvama  is,  to  bring  the 
action  against  the  executor  and  terre^ttnantSf  and  to  enter  the  judgment  so  as  to  charge  the 
land^  and  not  the  persons  of  the  defendants.  Brown  o.  Furer,  Gauze  v.  Wiley,  4  Serg.  & 
Bawle,  504.  And  in  such  action  it  is  improper  to  join,  as  a  defendant,  the  executor  of  the 
devisee.    Moore  v.  Bees,  12  Serg.  &  Bawle,  436. 

(8)  Vide  Hnbbell  v.  Coudrey,  5  Johns.  132,  and  n.  a.  ibid.  But  debt  will  not  lie  against 
an  administrator  in  Peimsiflvama  on  a  judgment  obtained  in  a  foreign  court  against  a  foreign 
administrator  of  the  same  intestate.    Brodie  v.  Bickley,  2  Bawle,  431. 
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general  assets  of  the  testator  (K)  (1)  ;  or  for  a  distributive  share  of  an  i. 
intestate's  property,  to  which  the  plaintiff  is  entitled  (f),  although  the  ^s^'"'^'* 
personal  representative  has  promised  payment ;  unless  there  be  evidence 
showing  that  he  holds  the  money,  not  as  executor  or  administrator,  but 
m  his  individual  character  upon  a  new  contract  for  a  loan  of  it  to  him  (K). 
It  may  also  be  supported  for  money  due  for  tithes,  where  there  has  been 
an  agreement  for  a  composition  (l) :  but  unless  there  have  been  such  a 
composition,  the  only  remedy  is  in  a  Court  of  Equity  or  in  the  Ecclesias- 
tical Courts  ;  or  in  debt  upon^he  statute  (m),to  recover  the  treble  value 
of  the  tithe  omitted  to  be  set  out,  and  which  act  extends  only  to  prsedial 
tithes  that  are  capable  of  being  set  out  in  kind  (n).  This  form  of  action 
is  also  maintainable  for  money  due  for  toUs^  (2)  or  to  recover  the  value  of 
goods  which  should  have  been  rendered  in  specie  for  toll ;  but  in  such 
case  the  declaration  must  state  that  the  goods  were  of  some  certain  value  (o). 
Assumpsit  also  lies  for  money  due  for  port  duties,  and  for  9tallage^ 
where  there  is  a  legal  liability  to  pay,  although  there  has  not  been  any  ex- 
press contract  (p),  and  this  although  trespass  might  be  sustainable,  because 
the  owner  may  waive  the  tort  (p).  So  it  lies  for  contributions  to  party- 
walls  (5)  (3)  ;  or  canal  calls  (r)  ;  or  on  promises  to  pay  money  in  consider- 
ation of  forbearance  to  sue  the  defendant,  or  a  third  person  (4)  ;  or  in  con- 
sideration of  services  or  work  done ;  or  goods  sold  to  the  defendant,  or 
a  third  person  at  the  defendant's  'request ;  and  upon  contracts  to  guarantee  [  *102  ] 
(«)  ;  indemnify  (t)  ;  to  serve  and  employ  (w),  or  perform  works  {x)  (5)  ;  and 
against  attorneys  and  solicitors  (6),  wharfingers  (^),  surgeons  {z)^  inn-keep- ' 
era  (a),  carriers  and  other  bailees,  for  neglect  or  other  breach  of  duty. 

(h)  5T.  B.  690j  7B.  &C.544;  IM.  &  (q)  14 Geo.  3  c.  78  ;  5  T.  R.  130 ;  8  T.  R. 

R.  420,  S.  C.  214 ;  1  B.  &  P.  303. 

(i)  7  B.  &  C.  542  J  1  M.  &  R.  420,  S.  C.  (r)  7  T.  R.  36. 

(k)  1  M.  &  P.  209.  h)  1  Saund.  211  a ;  5  East,  10. 

(/)  Post,  vol.  u. ;  Bac.  Ab.  Tithe,  Y.  D.  d ;  h)  3  Wils.  362 ;  3  East,  169 ;  2  T.  R.  105  j 

Bnl.  N.  P-  488  to  491.                         ,  2  B.  &  P.  98,  268. 

(w)  2  &  3  Edw.  6,  c.  13.  (u)  2  East,  145  j  4  Esp.  Rep.  77 :  Cowp. 

(«)  Bal.  N.  P.  188 ;  Eagle  on  Tithes,  150.  437. 

(o)  4  B.  &  A.  268 ;  6  B.  &  C.  385;  9  D.  (x)  5  T.  R.  143. 

&  R.  452,  S.  C.  (y)  7  T.  R.  171 ;  post,  vol.  ii. 

(p)  The  Mayor  of  Newport  v.  Saunders,  \z)  1  Sauud.  312,  n.  2  ;  Wils.  359. 

3  Bar.  &  Adol.  411.  \a)  8  Co.  32  ;  5  T.  R.  273. 


(1)  Assumpsit  lies  against  an  executor  for  a  pecuniary  legacy  on  his  express  promise  in 
consideration  of  assets.  Atkins  and  ux.  v.  Hul,  and  Hawkes  and  ux.  «.  Saunders,  Cowp. 
284,  289 ;  Beecker  o.  Beecker,  7  Johns.  103, 104;  Opinion  of  Kent,  C.  J.,  Clark  v.  Herring, 
5  Binn.  33 ;  Van  Orden  v.  Van  Orden,  10  Johns.  31.  And  in  the  States  of  N.  York  and  Penn. 
actions  at  law  against  executors  for  legacies,  are  given  by  statute.  Laws  N.  Y.  sess.  36.  c. 
75.  s.  19 ;  1  R.  L.  314 ;  2  Rev.  Stat.  114,  s.  9.  Dewit  and  wife  v.  Schoonmaker,  2  Johns. 
243 ;  Wilson  v.  Wilson,  3  Binn.  559.  Assumpsit  lies  for  a  pecuniary  legacy  in  Pennsylva- 
nia,  without  any  express  promise.  Clark  v.  Herring,  5  Binn,  98.  In  Massachusetts,  Far- 
well  V.  Jacobs,  4  Mass.  635.  In  Connecticut,  Warren  v.  Rogers,  2  Root,  156 ;  Ruaffv.  Han- 
ford,  6  Conn.  176.  In  New  Jersey,  Cowell  v,  Oxford,  1  Halst,  430 ;  Woodruff©.  Woodruff, 
2  Penn.  552. 

In  North  Carolina,  on  an  express  promise,  M'Neil  v.  Quince,  2  Hay  w.  153.  In  New  York, 
see  Eelsey,  Deyo,  3  Cow.  133;  Tole  r.  Hardy,  6  Cow.  333. 

(2)  Bearcamp  River  Co.  v.  Woodman,  2  Greenl.  404 ;  Proprietors  v.  Taylor,  6  N. 
Hamp.  499 ;  Obesley  v.  Smith,  1  N.  Hamp.  20 ;  Proprietors  of  Quincy  Canal  v.  Newcomb, 
7  Metcali;  276.    But  see  Centre  Tump.  Co.  w.  Smith,  12  Vermont,  212. 

fZ\  iD^eas  V.  Bringhurst,  1  Dall.  341 ;  See  Hart.  v.  Rucher,  5  Serg.  &  Rawle,  1. 
4)  An  action  of  assumpsit  lies  to  recover  counsel  fees.    Wilson  v.  Burr,  25  Wendell,  386. 
(5l  Sidwell  v,  Evans,  1  Penn.  383  ;  Canfield  v.  Merrick,  11  Conn.  425. 
(6)  Stimpson  t».  Sprague,  6  Greenl.  471  ;  Church  r.  Mumford,  11  Johns.  479  j  Ellis  ©. 
Henry,  5  J.  J.  Marsh.  248 ;  Vamum  v.  Martin,  15  Pick.  440. 

Vot.  I.  16 


102  OF  THE  FORMS  OF  ACTIONS. 

I.  Assumpsit  is  also  the  proper  remedy  for  a  breach  of  a  promise  to  marry ; 
ASSUMPSIT.  nn3  against  a  vendor  for  not  delivering  goods  bought  (1)  ;  or  against  the 
vendee  for  not  accepting  goods  sold ;  or  for  not  delivering  a  bill  of  exchange 
in  payment  for  the  same  (6)  ;  or  upon  an  express  warranty  of  the  goodness 
or  quality  of  any  personal  chattel,  either  on  the  sale  or  exchange  thereof 
or  upon  an  express  or  implied  warranty  as  to  the  property  therein  (c)  (2) 
and  by  and  against  vendors  and  purchasers  for  not  completing  a  contract  of 
sale,  and  for  not  rendering  a  just  account  of  moneys  or  goods(c{).  So  where 
there  has  been  an  express  agreement  not  under  seal  between  landlord  and  ten- 
ant ;  or  where  the  law  implies  a  contract  on  the  part  of  the  latter  to  man- 
age the  farm  in  a  husbandlike  manner ;  this  action  may  be  sustained  for 
the  breach  of  such  contract  (e).  But  where  the  tenant  has  been  guilty  of 
voluntary  waste,  it  is  usual  to  declare  in  case,  unless  there  be  also  a  mon- 
ey demand,  which  might  be  included  in  a  declaration  in  assumpsit  (/)• 
And  by  the  statute  (^)  (3),  the  executor  of  a  tenant  for  life  may,  in  as- 
sumpsit, recover  a  proportion  of  rent  up  to  the  day  of  his  testator's  death, 
where  the  tenancy  determined  on  such  death ;  though  when  the  the  tenant 
held  under  a  lease  granted  in  pursuance  of  a  leasing  power, 'the  remainder- 
man must  sue  for  the  whole  rent  on  such  lease  (A).  The  difficulty  of  in- 
vestigating a  disputed  account  before  a  jury  seems  also  to  constitute  no  le- 
gal objection  to  this  action  (e). 
When  the  The  action  of  assumpsit  is  in  general  the  only  remedy  against  an  execu- 
P«cjJiar  ^jp  Qj.  administrator,  for  the  breach  by  the  testator  of  a  contract  not  under 
"  ^'  seal,  which  was  made  with  him  (i)  ;  for  (unless  in  the  Court  of  Exche- 
quer, in  which  wager  of  law  is  not  allowed)  (Z),  debt  is  not  sustainable 
against  an  executor,  as  such,  upon  the  simple  contract  of  his  testator ;  al- 
though it  lies  against  an  executor  on  a  simple  contract  made  with  Mm  in 
that  character  (ni).  And  in  general,  assumpsit  is  the  only  remedy  forthe 
recovery  of  an  instalment  (4)  due  on  a  simple  contract,  in  respect  of  an 
[  •lOS  ]  entire  sum  payable  by  instalments,  *the  whole  of  which  have  not  accrued 
due ;  as  debt  is  not  sustainable  in  such  case  (n).  Where  a  simple  contract 
creates  a  collateral  liability,  as  for  the  payment  of  the  debt  of  a  third  per- 
son, debt  not  being  sustainable,  assumpsit  is  the  only  form  of  action  (o). 

4  East,  147 ;  3  B.  &  P.  582.  2  Bro.  C.  C.  659. 

Postyvol  ii. ;  2  Bla.  Com.  451 ;  3  id.  (i)  5  Taunt.  431 ;  1  Marsh.  115. 

160  ;  Cro.  Jac.  474  ;  1  Bol.  Abr.  90.  (it)  1  New  Rep.  293  j  9  Co.  86  b. 

Cd)  1  Marsh.  115  j  1   Taunt.  572  ;  post,  Q)  3  Bla.  Com.  347  j  9  Co.  88  a. 

vol.  ii.  (»i)  5  Bing.200. 

(c)5T.  B.  373;  4  East,  154  j  1  Hen.  Bla.  (n)  1  Hen.  Bla.  547;  Cro.  Jac.  504;  2 

99.  Saund.  303,  n.  6,  337,  350,  374  ;  Fitzg.  302  ; 

(/)  Id.  ibid. ;  3  East,  70.  Com.  Dig.  Action,  F. ;  3  Co.  22  a. ;  post, 

(^)  11  Geo.  2,  c.  19,  s.  15.  (o)  Hardr.  486  ;    Com.  Dig.  Debt,  B. ;  2 

(h)  1  Swanst.  337 ;  2  Saund.  282,  e.  n.  2 ;  Lord  Raym.  1040. 
8  Ves.  311 ;  2  Ves.  &  B.  334  j  1  P.  W.  117 ; 


(1)  So  for  not  delivering  goods  where  payment  was  to  be  made  in  goods.  Marshall  v. 
McPherson,  8  Gill  &  Johns.  333. 

(2)  Evertson  v.  Miles,  6  Johns.  138  ;  HuUock  ».  Powell,  2  Caines,  216  y  Timrod  v.  Shool- 
bred,  1  Bay,  324;  Kimball  v.  Cunningham,  4  Mass.  505;  Ryers  ».  Bostwick,  2  Con. 
Ct.  75  J  Fowler  v.  Williams,  2  Brevard,  304.  Assumpsit  does  not  lie  against  a  sheriff,  or 
other  officer,  for  neglect  of  official  duty.  Walbridge  v.  Griswold,  1  D.  Chip.  162  ;  Bailey 
V.  Butterfield,  14  Maine,  (2  Shepley,)  112.  Nor  against  a  collector  of  taxes,  for  neglect 
to  levy,  collect,  and  pay  over  taxes.    Charlestown  t>.  Stacy,  10  Vermont,  562. 

(3J  The  14th  and  15th  sees,  of  this  statute,  are  in  force  in  Penn.  Rob.  Dig.  236  3  Bin.  626. 

(4)  Vide  Tucker  r.  Randall,  2  Mass.  283.  Assumpsit  lies  on  a  promissory  note  by  which 
the  interest  is  payable  annually,  although  the  principal  is  not  yet  payable.  Greenleaf  o. 
Kellogg,  2  Mass.  '568,  284 ;  Cooley  o.  Rose,  3  Mass.  221. 
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For  the  same,  reason,  assampsit  is  the  only  remedy  at  the  suit  of  the  payee  i. 
or  indorsee  of  a  bill  of  exchange  against  the  acceptor,  or  of  the  indor-  **«'>'"»»• 
see  of  a  promissory  note  against  the  maker  (p).  And  on  an  award  to  per^ 
form  any  act,  except  to  pay  money,  assumpsit  is  the  only  remedy,  unless 
the  submission  were  by  bond(g).  Formerly  it  was  thought,  that  in  an 
action  of  debt  on  simple  contract,  the  precise  sum  stated  to  be  due  in  the 
declaration  must  be  recovered,  or  that  the  plaintiff  would  be  nonsuited  (r)  ; 
and  therefore  at  that  time,  it  was  usual,  when  the  amount  of  the  debt 
was  uncertain,  to  declare  in  assumpsit ;  but  as  this  notion  no  longer  pre* 
▼ails,  and  the  plaintiff  will  recover,  if  he  prove  any  sum  to  be  due  to  him, 
though  less  than  that  stated  in  the  declaration,  it  is  no  longer  material  in 
this  respect  whether  the  plaintiff  declare  in  assumpsit  or  debt  (^). 

When  a  party  has  different  securities  of  different  descriptions  for  the  ^^  ^'. 
same  debt  or  demand,  and  from  the  same  person,  he  must  found  his  action  ^^^^ 
on  that  security  which  is  in  law  of  the  higher  nature   and  efficacy,  there  axe 
The  law  has  prescribed  different  forme  of  actions  on  different  securities,  several  se- 
Thus  assumpsit  cannot  in  general  be  supported  when  there  has  been  an  j^  ^^' 
express  contract  under  seal  (1)  or  of  record  (2),  which  relates  to  the 
same  subject  matter,  and  is  still  in  force ;  but  the  party  must  proceed  in 
debt  or  covenant  where  the  contract  is  under  seal  (d),  or  in  debt  or  scire 
facias  if  it  be  of  record,  even   though  the  debtor,  after  such  contract 
were  made,  expressly  promised  (4)  to  perform  it  {t).    And  if  there  be  a 
chartei^party  under  seal  between  ihe  master  and  freighter,  assumpsit  will 
not  lie  by  the  owners  for  freight,  which  the  defendant  by  the  deed  cove- 
nanted with  the  master  to  pay  (u).    But  if  the  owners  of  a  ship  be  not 
charged  directly  on  the  contract  of  charter-party,  but  upon  their  general 
liability,  they  may  be  sued  in  case  for  negligence  in  conveying  the  goods, 
notwithstanding  ttie  charter-party  be  under  seal,  entered  into  by  the  master, 
and  whereby  he  covenanted  to  convey  the  cargo :  the  action  not  being  in- 
consistent with  the  provisions  of  the  deed,  and  the  master,  contracting  as 
such,  *notas  part  owner  (z')  (5).     If  the  deed  be  only  executed  by  the  [  *104  ] 

(p)  2  B.  &  P.  78  J  1  Tannt.  540,  and  Bai.  &:  Cres.  968j  7  D.  &  R.  381,  S.  C. ;  10 

Cmuy  cm  Bills,  7th  ed.  428  ;  post.  East,  378 ;  3  C.  £c  P.  358.    A  foreign  judg. 

J  2  Saund.  62  b.  n.  5.  ment  does  not  merge  a  simple  contract  debt, 

3  Bla.  Com.  155.  11  East,  118,  126. 

ts)  1  Hen.  Bla.  259,  559 ;  Doagl.  6,  732.  (ir)  1  M.  &  Sel.  573 ;  3  Campb.  549,  n.  a. 

U)  1  Roll.  Abr.  11,  517 ;  1  Leon,  293  ;  2  Wnere  it  does  not  lie  lor  interest  secured  by 

Leon.  110  ;  Cro.  Jac.  506,  598  ]  2  Stra.  1027 ;  deed,  1  M.  dc  Sel.  575. 

2  T.  R.  100,  105  ;  1  New  Rep.  108.    See  the  (x)  6  Moore,  415  j  3  B.  &  B.  171,  S.  C. 
observation  of  Bayley,  J.,  on  this  cajse  in  4 


(1)  Vide  Young  v.  Preston,  4  Cranch.  239  j  McNaughten  v.  Partridge,  11  Ham.  223  ; 
Codman  v.  Jenkins,  14  Mass.  93 ;  Fletcher  v.  Piatt,  7  Blackf.  522 ;  Brown  v.  Gauss,  10 
Missouri,  265  ;  Hinkley  v.  Fowler,  15  Maine,  (3  Sheoley,)  285.  It  does  not  lie  on  a  sealed 
policy  of  insurance.  Gazzam  v,  Ohio  Ins.  Co.,  Wright,  214.  In  some  cases  where  a  party 
nas  covenanted  to  do  an  act,  and  failed  in  the  performance,  the  covenantee  has  been  allow- 
ed to  recover  back  the  consideration  paid,  in  assumpsit.  Weaver  v.  Bently,  1  Caines,  47  ;. 
IVUthcht  V.  Melchor,  1  Dall.  428 ;  Howes  v.  Barker,  3  Johns.  509. 

[2)  Andrews  v.  Montgomery,  19  Johns.  162. 
3)  Vide  Richards  o.  Eillman,  10  Mass.  243,  247. 
U)  Landis  v.  Urie,  10  8erg.  &  Rawle.  321,  14  Mass.  99 ;  Miller  ».  Watson,  5  Cow.  195  j 

Giilion  V,  Stewart,  7  Watts,  116 ;  Hawkes  v.  Young,  6  N.  Hamp.  300 ;  Anderson  v.  Solo- 
mon, 2  Con.  Ct.  329 ;  Davis  v.  Gibson,  Cam.  6c  N.  102  ^  Somerville  v.  Stephenson^  3  Stem. 
271 ;  Richards  v.  Rillam,  10  Mass.  239 ;  Bliss  v.  Negus,  3  Mass.  46.  But  it  has  been  held 
that  where  there  is  a  covenant  to  pay  money,  and  part  has  been  paid,  assampsit  will  lie  on  a 
promise  to  pay  the  balance.  Danforth  o.  Schoharie  Turnp.  Co.,  12  Johns.  277  ^  Stump  v« 
Estill,  Peck.  175. 
(5)  Assampsit  lies  against  acom^ny  for  goods  furnished,  though  its  agents  had  contiacU 
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I.  plaintiff  and  not  by  the  defendant,  the  action  mnst  be  in  aasiunpat  (y)  (1) ; 
^''*"'^*'  and  if  there  be  an  agreement  by  deed  to  let  a  house,  by  words  not  amount- 
ing to  an  aotual  demise,  the  party  may  muntfun  assumpsit  for  use  and 
occupation  (z).  So  assumpsit  lies  for  the  use  and  occupation  of  a  water- 
course (a).  Where  on  the  separation  of  a  husband  and  wife,  he  covenanted 
by  deed  with  a  trustee  to  pay  an  allowance  for  her  separate  midntenance, 
but  made  default,  and  the  trustee  provided  the  wife  with  necessaries,  it 
was  decided  that  he  might  support  assumpsit  on  the  common  law  obliga- 
tion (i).  So  if  the  contract  under  seal  be  invalid  (2),  and  there  be  any 
evidence  upon  which  an  implied  contract  can  be  raised,  assumpsit  may  in 
some  cases  be  BU][)ported,  as  where  an  annuity  deed  has  been  set  aside,  or 
objected  to  for  some  defect  (3)  in  the  memorial,  &c.  (c)  ;  and  the  taking  a 
security  by  deed  on  usurious  terms,  for  money  previously  lent  and  not  af- 
fected by  usury,  would  not  bar  an  action  of  assumpsit  for  money  lent  ((2). 
And  where  a  feme  covert,  without  authority  from  her  husband,  contract- 
ed with  a  servant  by  deed,  the  service  havmg  been  performed,  it  was  de- 
cided, that  the  servant  might  maintain  assumpsit  against  the  husband  (e). 
If  in  respect  of  a  new  eownderation,  there  has  been  a  new  simple  contract 
to  pay  a  debt,  or  perform  a  contract  under  seal,  assumpsit  may  be  support- 
ed (/)  (4)  ;  as  on  a  promise  to  an  assignee  of  a  bond,  to  pay  him  in  con- 
sideration of  forbearance  (^)  (5)  ;  or  on  a  promise  by  an  heir,  having  assets 
by  descent,  to  pay  the  debt  of  his  ancestors  for  the  same  consideration  (7i)  ; 
or  on  a  promise  to  the  husband  to  pay  the  arrears  of  the  rent-charge  due  to 


(y)  3  £sp.  Rep.  42.  (d)  1  Saund.  295,  note,  1. 

(z)  4  Esp.  Rep.  59.    When  not,  2  Taunt.  (e)  6  T.  R.  176. 

145 ;  5  B.  &  A.  322.  (/)  12  East,  578. 

[a)  4  Bar.  &  Ores.  8 ;  6  D.  &  R.  42,  S.  C.  (g)  2  Bla.  R.  1269 ;  1  Saund.  210,  n.  1 ; 

[b)  2  New  Rep.  148.  8  T.  R.  595. 

[c)  6  East,  241;  3  Taunt.  56.  Seeexcep-  (A)  2  Saund.  137  b;  Com.  Dig.  Action 
tkm,  8  East,  231.  Assumpsit,  B.  1. 

ed  under  their  own  seals,  to  pay  the  plaintiff,  if  he  would  furnish  the  goods  to  the  company. 
Craw  V.  Bangor  House,  3  Fairf.  354. 

(1)  Hatch  V.  Crawford,  2  Porter,  54.  Where  land  is  conveyed  by  deed  poll,  and  the 
grantee  enters  under  the  deed,  certain  duties  being  reversed  to  be  performed,  as  no  action 
lies  against  the  grantee  on  the  deed,  the  grantor  may  maintain  assumpsit  for  the  non- 
performance of  the  duties  reserved.  Groodwin  r.  Gilbert,  9  Mass.  510.  Fletcher  v.  M*Far- 
lane,  12  Mass.  43;  Guild  v.  Leonard,  18  Pick.  511.  See  Nugent  v.  Riley,  1  Metcalf,  117, 
121 ;  Newell  v.  Hill,  2  ib.  180,  181 ;  Carter  v.  Carter,  14  Pick.  424,  428 ;  Rawson  v.  Cope- 
land^  2  Sandford,  Ch.  251.  Asstimpsit  lies  to  recover  the  consideration  money  for  land 
sold.  Shephard  v.  Little,  14  Johns.  210 ;  Velie  v.  Myers,  14  Johns.  162  ;  Bowen  v.  Bell, 
20  Johns.  338,  205 ;  Wilkinson  o.  Scott,  17  Mass.  249 ;  Butler  v.  Lee,  11  Alabama,  885. 

(2)  Or  be  rescinded.  Hill  v.  Green,  4  Pick.  114  ;  See  Watchman  v.  Crook,  5  Gill.  & 
Johns  240 ;  Hitchcock  v.  Lukens,  8  Porter,  333. 

(3)  Vide  Shore  v.  Webb,  1  Term,  732  j  Beauchamp  ».  Borrelt,  Peake's  Cas.  109;  Rich- 
aros  9.  Borrett,  3  Esp.  102. 

(4)  Codman  v.  Jenkins,  14  Mass.  95 ;  Hawkes  v.  Young,  6  N.  Hamp.  300  ;  Andrews  v. 
Montgomery,  19  Johns.  162  j  Miller  v.  Watson,  7  Cow.  39.  Where  the  terms  of  a  sealed 
instrument  have  been  varied  by  parol,  assnmpit  lies  in  respect  to  the  terms  thus  varied. 
MiU  Dam  Foundry  v.  Hovey,  21  Pick.  417.  A  promise  to  pay  a  specialty  debt,  which  has 
been  discharged  by  a  certificate  of  Bankruptcy,  does  not  revive  the  original  debt  as  a  debt 
by  specialty.  The  originid  debt  is  merely  a  consideration,  which  renders  the  new  promise 
available.  Case  of  Field's  Estate,  2  Rawle,  351.  Where  a  tenant  has  held  by  lease  with 
the  usuid  covenants,  and  the  lease  expires,  and  the  tenant  still  continues  to  hold  the  land  with 
the  consent  and  permission  of  the  landlord,  he  shall  hold  subject  to  all  the  covenants  con- 
tained in  the  expired  lease,  for  the  breach  of  any  of  which  he  may  be  sued  in  assumpsit ;  for 
the  law  raises  the  implied  assumpsit  of  his  continuing  to  hold  on  the  same  terms  as  he  did 
by  the  lease.    1  Esp.  Dig.  7. 

(5)  10  Serg.  &  Rawle,  321.  In  Dubois  v.  Doubleday,  9  Wend.  317,  it  was  held,  that  as. 
sumpsit  would  not  lie  by  the  assignee  of  a  bond,  except  on  an  express  promise,  although 
his  nght  to  the  money  has  been  recognized,  a  partial  payment  made  to  him,  and  a  negotia- 
tion had  for  the  payment  of  the  balance. 
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the  wife  In  her  life-time,  although  the  rent  was  secured  by  deed  (i)  ;  or  by  i. 
the  debtor  himself,  in  respect  of  any  new  consideration  (A).  And  though  it  ^ss^wit. 
has  been  decided  that  assumpsit  cannot  be  supported  against  a  party,  on 
his  undertaking  to  pay  the  debt  and  costs  recovered  agiunst  himself,  in 
consideration  that  the  plamtiff  would  stay  execution  (Z)  it  is  clear  that 
such  action  might  be  supported  on  a  similar  undertaking  made  by  a  third 
person  (m)  (1).  So  between  partners,  who  have  by  deed  covenanted  to 
account  with  each  other,  and  to  pay  over  what  shall  appear  to  be  due :  if 
they  state  an  account,  and  one  expressly  promise  to  pay  the  balance,  as- 
sumpsit *may  be  supported,  (2)  notwithstanding  the  deed  (ri).  And  where  [  *105  } 
a  contract  under  seal  has  afterwards  been  varied  in  the  terms  of  it  by  a 
distinct  simple  contract,  made  upon  a  sufficient  consideration,  such  substi- 
tuted or  new  agreement  must  be  the  subject  of  an  action  of  assumpsit, 
and  not  of  an  action  of  covenant  (o)  (8)  ;  and  where  several  things  uncon- 
nected with  a  deed,  are,  with  other  stipulations  in  a  deed,  afterwards  made 
the  subject  of  a  parol  contract,  assumpsit  may  be  sustained  for  the  breach 
of  it  (p);  and  when  freight  is  recoverable  pro  rata  itineris^  assumpsit  is  ' 

the  proper  remedy,  and  not  covenant  on  the  charter-party  (y). 

It  is  also  a  rule,  that  when  a  bond  or  other  security,  under  seal  or  of 
record,  has  been  accepted  in  satisfactian  of  a  simple  contract,  the  latter 
is  merged  in  such  higher  security,  and  assumpsit  is  not  sustainable  (r)  ;  un- 
less such  new  security  be  void  on  account  of  usury  («)  or  under  the 
annuity  act,  &c.  in  which  cases  the  party  may  proceed  on  the  original  sim- 
ple contract  if  valid  (t)  (4).     So  if  an  infant  give  a  bond  (5)  in  a  penalty 

(t)  1  Leon.  293 ;  2  M.  &  Sel.  309.  (»)  2  T.  R.  483,   478.    When  partners 

(k)  Cro.  Car.  343 ;  Cro.  Eliz.  67 ;  12  Mod.  may  sue  each  other,  see  antey  39. 

511 J  1  Vin.  Ab.  272  ;  1  Rol.  Ab.  8,  pi.  6;  (o)  1  East,  630 ;  3  T.  R.  596  j  4  Taunt. 

Bac.  Ab.  Assumpsit,  A.  748. 

(/)  Cowp.  128,  129 ;  see  Hutten,  77 ;  Cro.  (p)  1  M.  &  Sel.  575  j  2  T.  R.  479. 

Car.  8.     Semble  that  a  party  discharged  out  (q)  10  East,  295 ;  1  New  Rep.  240. 

of  custody  on  a  ca,  sa.  on  his  promise  to  pay  (r)  Cro.  Car.  415  j  Bac.  Ab.  Debt,  G.  Ob- 

at  a  future  period,  is  liable  in  assumpsit  upon  ligation,  A.  note ;  3  East,  259. 

such  new  agreement,  4  Burr.  2483.  (s)  1  Saund.  295,  note  1. 

(«)  Cowp.  129  J  Hardr.  71 ;  1  Lev.  188.  (t)  6  East,  241. 

(1)  Duncan  v.  Kirkpatrick,  l^S.  &  R.  293. 

(2)  In  an  action  on  an  arbitration  bond,  on  the  back  of  which  the  parties  had  indorsed  an 
agreement  under  seal,  enlarging  the  time  for  making  the  award,  and  it  was  made  within 
such  time.  The  court  said  that  by  the  decision  in  Brown  v.  Goodman,  (3  T.  R.  592.)  an 
action  would  not  lie  on  the  bond;  the  party  has  another  remedy  upon  the  submission 
implied  in  the  agreement  to  enlarge  the  time.  Freeman  v.  Adams,  9  Johns.  110.  They 
say,  that  if  a  contract  be  subsequently  changed,  you  must  declare  otherwise  than  on  the 
Gontraa  itself;  and  they  distinguish  between  cases  where  actions  are  brought  upon  such 
agreements,  and  those  cases  where  the  enlargement  of  time  is  presented  by  way  of  defense, 
as  in  Fleming  v.  Gilbert,  3  Johns.  526. 

(3)  I^ttimore  r.  Hansen,  14  Johns.  330 ;  Munroe  v.  Perkins,  9  Pick.  298 ;  Hill  v. 
Green,  4  Pick.  1 14 ;  Sibley  v,  Browne,  4  Pick.  139 ;  Baird  v.  Blagrove,  1  Wash.  170. 
Vide  Casey  and  Lawrence  v.  Brush,  2  Caines.  296 ;  See  also  Baits  v,  Peters ,  9  Wheat. 
556.  A  parol  enlargement  of  the  time  set  in  a  sealed  instrument  for  the  perform- 
ance of  covenants  is  good ;  but  where  there  is  such  enlargement  of  a  condition  prece* 
dent,  the  plaintiff  loses  his  remedy  upon  the  covenant  itself,  and  must  seek  it  upon  the 
agreement  enlarging  the  time  of  performance.  Langworthy  v.  Smith,  2  Wend.  587. 
6  Hals.  327.  Mill  Dam  Foundry  v.  Hovey,  21  Pick.  418.  Luciani  v.  The  American  Fire 
Ins.  Company,  2  Whart.  167.  And  where  a  party  to  a  special  contract  under  seal  is  pre- 
vented by  the  other  part^  from  fully  performing  it,  he  may  recover  for  what  he  has  done  in 
an  action  of  assumptdt  for  his  labor.    Selby  v.  Hutchinson,  4  Gilman,  319. 

(4)  Or  promissory  note,  M'Crillis  v.  How,  3  New  Hampshire,  348.  Hammond  v.  Hop- 
ping, 13  Wend.  505.  But  where  a  note,  given  at  the  time  when  the  liability  of  the  defend- 
ant to  the  plaintiff  occurs,  is  usurious,  Uiere  can  be  no  lecorery  in  the  same  action  on  the 
money  counts.    Rice  v.  Welling,  5  Wend.  595. 

(5)  As  to  promise  by  the  debtor  after  usurious  securities  hare  been  destroyed,  to  repay 
principal  and  inlerest,  vide  Barnes  o.  Hedley,  2  Taunt  184. 


105  OP  THt   FORMS  OF  ACTIONS. 

I.        for  necessaries,  the  bond  being  inoperative,  the  creditor  may  proceed  in 
A8SUM8IT.  agaumpaifc  (u)  (1)  ;  and  if  after  a  secret  act  of  bankruptcy,  the  bankrupt 
gives  a  bond  in  satisfaction  of  a  simple  contract  debt,  it  mil  not  so  far 
extinguish  the  simple  contract  as  to  preclude   the   creditor  from  peti- 
tioning thereon  for  a  commission  (2:).    And  the  acceptance  by  a  land- 
lord of  a  bond  for  sent  is  no  extinguishment  of  the  rent,  because  the  rent, 
issuing  out  of  the  reality,  is  a  debt  of  as  high  a  nature  as  a  specialty 
claim  (y).     But  a  judgment  obtained  on  a  bond  would  extinguish  the  de- 
mand on  the  bond  (z) .     The  taking  a  collateral  security  of  an  higher  nature, 
whether  from  the  principal  or  a  surety,  does  not  preclude  the  creditor  from 
suing  the  original  debtor  m  assumpsit  on  the  first  contract  (a)  ;  though  judg  - 
ment  may  have  been  obtained  upon  such  collateral  security  (b)  (2). 
For  rent,         Jt  ^as  also  a  branch  of  this  rule,  that  assumpsit  could  not  be  supported 
^'  for  rent,  &c,  isming  mU  of  real  property^  though  not  reserved  by  deed, 

unless  an  express  promise  to  pay  could- be  proved  (3)  ;  the  demand,  in  the 
technical  phrase,  savoring  of  the  realty^  and  being  recoverable  by  higher 
remedies,  as  by  debt  or  distress  (0).  The  statute  11  Geo,  2,  c.  19  (4), 
r  *106  1  ^^  passed  to  remedy  the  common  law  in  *this  respect ;  since  which,  rent 
due  on  demise  not  under  seal  may  be  recovered  by  action  of  assumpsit 
as  well  as  debt  ((2).  And  indeed,  the  notion  that  assumpsit  does  not 
lie  for  duty,  merely  because^  the  plaintiff  claims  an  inheritance,  in  respect 
whereof  lAe  duty  is  payable,  appears  no  longer  to  exist  (e)  (5).  And  if  a 
party  hold  over,  after  the  expiration  of  a  demise  by  deed,  he  may  be  sued 
in  assumpsit  for  use  and  occupation,  to  recover  rent  accruing  due  after  the 
end  of  the  term  (/)  (6)  (7).    A  corporation  aggregate  may  maintain  as- 

(u)  Bui.  N.  P.  182  J  Co.  Lit.   172;  Cro.  (a)  2  Leon.  110;  6  T.  R.   176,   177;  18 

£U2.  920.  Ves.  20 ;  5  Dow.  234. 

(x)  Bui.  N.  P.  182;  Sira.  1042  ;  1  Hen.  {b)  3  East,  251. 

Bla.  462.  \c)  1   fiol.   Ab.  7,  Action  sur  Case,  O. ; 

(y)  Buller's  N.  P.  182  a.  cites  3  Danv.  Cro.  Jac.  598,  414;  Cro.   Eliz.  242;  3  Lev. 

Abr.  507,  A.  1. '  That  rent,  whether  due  on  150,  261 ;  3  Wooddes.  152,  153 ;  Freem.  234. 

a  lease  or  a  parol  demise,  is  of  equal  degree  (d)  See  as  to  the  count  for  Use  and  Occn- 

with  a  specialty,  at  least  in  the  administra-  pation,  nost. 

tion  of  assets,  see  Com.  Dig.  Administration,  (e)  Willes,  111,  118. 

C.  2 ;  ToUer,  278.  (/)  4  B.  &  C.  8  ;  6  S.  R.  42,  S.  C. 

{z)  Bui.  N.  P.  182  a ;  6  Co.  44. 

(1)  Vide  1  Campb.  553,  n.  See  the  doctrine  stated.  Roof  v.  Stafford,  7  Cow.  179,  and 
the  cases  there  cited. 

(2)  WiUoughby  v.  -Speal,  4  Bibb.  397  ;  Hills  v.  Elliott,  12  Mass.  26 ;  Snow  v.  l^omas- 
town  Bank,  19  Maine,  (1  Appleton,)  269. 

Vide  Norris  v.  Aylett,  3  Campb.  330.  A  mortgage  of  lands  as  security  for  a  simple  con- 
tract debt,  though  it  contain  a  stipulation  against  personal  liability  on  the  mortga^, 
does  not  operate  as  pajrment  of  the  debt ;  nor  discharge  the  mortgagor  from  personal  lia- 
bility for  it.    Ainsley  v.  Wilson,  7  Cowen,  662.    See  also,  Hawley  v.  Foote.  19  Wend.  516. 

(3^  Vide  Smith  u.  Stewart,  6  Johns.  48.  Marshall  o.  M'Pherson,  8  Gill.  &  Johns.  333. 
4;  The  ziv.  and  xv.  sections  of  this  statute  are  in  force  in  Ptrmsylvaniay  Roberts^  Dig. 

».    3  Binn.  626. 

(5)  Vide  Eppe  v.  Cole,  4  Hen.  and  Mun.  161.  Hayes  0.  Acre,  Cam.  U  Norw. 
19.  Smith  V.  Sneriff  of  Charleston,  1  Bay,  444.  See  also  Cummings  9.  Noyes,  10  Mass. 
433,  where,  after  reversal  of  a  judgment  in  favor  of  the  demandant,  who  had  entered 
into  possession,  it  was  held,  that  t^ie  tenant  might  maintain  assumpsit  for  the  mane  profits. 
Where  there  is  an  express  agreement  to  pay  rent,  assumpsit  will  lie  to  recover  it  without 
proving  occupancy  or  the  premises  leased.  Stier  v.  Surget,  10  Smedes  &  Marsh.  154. 
But  assumpsit  for  use  and  occupation  will  not  lie  where  the  defendant  has  neither  occupied, 
nor  held  the  premises  during  the  time  for  which  the  recoverv  is  sought.  Beach  o.  Grav, 
2  Denio,  84.  Assumpsit  lies  to  recover  back  money  paid  under  a  judgment  subsequently 
reversed.    Sturges  v.  Allen,  10  Wendell,  354. 

(6)  So  indebitatus  assumpsit  will  lie  to  recover  the  money  agreed  to  be  paid  for  oweUy  on 
a  parol  partition  of  lands ;  but  there  must  be  an  averment  of  circumstances  to  take  the 
eontiact  out  of  the  statute  of  frauds.    Walter  v.  Walter,  1  Whart.  292. 

(7)  Assompnt  wiU  not  lie  for  use  and  occapotioni  where  the  defendant's  poesessioii 
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%vmip%itfor  ike  use  and  occupation  of  buildings,  or  land,  or  tolhj  though        i. 
they  did  not  grant  the  tolls  to  the  occupier  by  any  instrument  under  their  ^ss^^wit. 
common  seal  (^). 

Though  a  statuU  may  in  some  respects  be  considered  as  a  specialty  (K) ,  On  a  stat- 
yet  assumpsit  may  be  supported,  for  money,  &c,  accruing  due  to  the  plain-  ^^^' 
tiff  under  the  provisions  thereof  (1),  he  not  being  thereby  restricted  to  any 
other  particular  remedy  (t).    The  order  of  an  interior  court  of  justice  may 
be  the  subject  of  this  action,  if  there  be  an  express  agreement  to  observe 
the  same  Ik). 

This  action  is  also  sustidnable  upon  the  judgment  of  2k  foreign  Court  (2),  On  a  jodg- 
"which  is  not  considered  as  a  debt  of  record  in  this  country  (i)  ;  and  it  lies  ^^^' 
upon  an  Irish  judgment  (m)  (3),  and  upon  a  Scotch  decree  (n).    But  nei- 

fg)  Mayor  of  Stafford  v.  Till,  12  Moore,  (k)  2  B.  &  P.  484. 

260  J  The  mayor  and  Burgesses  of  Cannar-  (/)  1  Dougl.  4  j  11  East,  124.    When  not, 

then  V.  Lewis,  6  Car  &  P.  608.  1  Campb.  63,  253. 

(h)  1  Saund.  37,  38.  (m)  4  B.  &  C.  411 ;  6  D.  &  R.  471,  S, 

(i)  Bui.  N.  P.  129  ;   Cowp.  474;  Doug.  C.  [11  A.  &  E.  179.] 

10,  n.  2,  402,  407 ;  5  T.  R.  130  j  Com.  Dig.  («)  4  Ring.  686  j  1  M.  &  P.  663,  S.  C 
Action  upon  the  Statute.     See  post j  112. 

-was  tortious ;  no  contract  existing  in  such  case.  Ryan  v.  Marsh,  2  N.  &  M.  156 ;  Stockett 
V.  Watkins,  9  Gill  &  Johns.  326 ;  Wiggins  v.  Wiggins.  6  N.  Hamp.  298  j  Rickey  v.  Hinde, 
-6  Ham.  371 ;  Lloyd  v.  Hough,  1  Howard,  (U.  S.)  153  j  De  Young  v.  Buchanan,  10  Gill 
&;  Johns.  149;  Ward  v.  Bull,  1  Branch,  271;  Brewer  v,  Craig,  3  Harr.  214;  Curtis  v. 
Treat,  8  Shepley,  525.  It  is,  however,  competent  for  the  parties,  to  waive  the  tort  and  in 
that  case  assumpsit  lies.  8  Shepley,  525.  Nor  for  rent  accruing  under  a  written  lease, 
before  its  termination.  Gage  v.  Smith,  14  Maine,  (2  Shepley)  466 ;  Blume  v.  M'Clurken, 
10  Watts,  380.  Assumpsit  for  use  and  occupation  will  not  lie  where  the  defendant  has 
neither  occupied  nor  held  the  premises  during  the  time  for  which  the  recovery  is  sought. 
Beach  v.  Gray,  2  Denio,  84. 

(1)  Pawlet  V.  Sandgate,  19  Vermont,  (4  Washb.)  621.  Assumpsit  will  lie  upon  the  Ver- 
mont 'Statute,  (Rev.  Stat.  c.  16,  §6,)  which  provides,  that  where  an  order  of  removal  is 
made,  and  the  pauper  cannot  be  removed  on  account  of  sickness,  the  town  procuring  the 
order  to  be  made  shall  support  the  pauper  until  he  can  be  removed,  and  may  recover  the 
expenses  of  sickness  and  removed  from  the  town  to  which  the  pauper  was  ordered  to  be 
removed,  if  such  town  shall  neglect  to  make  payment  for  fifteen  days  after  notice.  Paw- 
let  V.  Sandgate,  19  Vermont,  621.  Assumpsit  will  not  lie  to  recover  back  money  won  at 
play.  Billon  v.  Hyde,  1  Ves.  330,  S.  C.  Atk.  12^.  It  should  be  debt^  if  the  party  sue  under 
the  Stat.  9  Ann.  c.  14  ;  Turner  v.  Warner,  Andr.  70 ;  Bristow  v.  James,  7  Term,  257 ; 
M'Eeon  v.  Caberly,  3  Wendell,  494.  In  Pennsylvaniay  the  action  may  be  debt  or  case.  Act 
of  22d  April,  1694.  3  Sm.  Laws,  182.  Aliter  in  Massachusetts,  if  the  action  be  brought 
within  three  months  from  the  losing  of  the  money.    Babcock  v.  Thompson,  3  Pick.  446. 

(2)  Vide  Phil.  Ev.  242,  243 ;  Buttrick  v,  Allen,  8  Mass.  173  ;  Bissell  v.  Bridges,  9  Mass. 
464  ;  Hubbell  v.  Coudrey,  5  Johns.  132.  Debt  also  lies  on  such  judgihent,  Cole  v.  Driskell, 
1  Blackf.  16.  See  also  Hoagland  v.  Rogers,  3  Blackf.  501.  Debt  or  assumpsit,  it  seems, 
will  lie  on  a  justice's  judgmeot  from  an  adjoining  state.  Silverlake  Bank  v.  Harding,  5 
Ohio,  545. 

(3)  Assumpsit  will  not  lie  on  a  judgment  rendered  in  a  sister  state,  Garland  v.  Tucker, 
1  Bibb.  361 ;  Andrews  v,  Montgomery,  19  Johns.  162;  M'Kim  v,  Odom,  3  Fairf.  94; 
India  Rubber  Co.  v.  Hoit,  14  Vermont,  92.  But  see  Hubbell  v.  Coudrey,  5  Johns.  132 ; 
Shumway  v.  Stillman,  6  Wend.  447  ;  Lambkin  o.  Nance,  2  Brevard,  99. 

Nor  on  a  judgment  of  a  justice  of  the  peace,  Bain  v.  Hunt,  3  Hawks,  572.  But  see  Rob- 
inson V.  Prpscott,  4  N.  Hamp.  450 ;  Mahurin  v.  Bickford.  6  N.  Hamp.  567 ;  Collins  v. 
Modiset,  1  Blackf.  60 ;  Adair  v.  Rogers,  Wight.  428  ;  in  which,  judgments  of  a  justice  of  the 
peace  rendered  in  another  State  are  placed  on  the  same  footing  with  foreign  judgments. 

As  to  the  effect  of  a  judgment  obtained  in  one  of  the  United  States,  when  made  the  sub- 
ject of  an  action  in  another,  see  Armstrong  v.  Carson,  2  Dall.  302 ;  Bartlett  v.  Knight,  1 
Mass.  401 ;  Bissell  v.  Briggs,  9  Mass.  462  ;  Hitchcock  v.  Aicken,  1  Caines,  460  ;  Taylor  «. 
Bryden,  8  Johns.  173  ;  Hubbell  p.  Coudrey,  5  Johns.  132  ;  Phillips'  £v.  Dunl.  Ed.  254.  n. 
Pauling  r.  Wilson,  13  Johns.  192 ;  M'Rea  ».  Mattoon,  13  Pick.  53  ;  Thurbur  v.  Blackboume, 
1  N.  Hamp.  242  ;  Shumway r.  Stillman,  4  Cowen,  292 ;  Holbrook  v.  Murray,  5  Wend.  161 ; 
Harrod  v.  Baretto,  1  Ham  155;  Harding  v.  Alden,  9  Greenl.  140;  Winchesters.  Evans, 
Cooke,  429 ;  Curtis  v.  Gibbs,  1  Pen.  399 ;  Miller  v.  Miller,  1  Bailey,  242 ;  Wemway  v, 
Pauling,  5  Gill  &  Johns.  500  ;  Hodge  o.  Deoderick,  1  Yerger,  125.  But  in  Mills  v,  Duryec, 
in  the  Supreme  Court  of  the  XT.  S.,  7  Cranch,  481,  it  was  held  that  nil  debet  was  not  a 
good  plea  to  an  action  of  debt  founded  on  the  judgment  of  another  Stale;   because 
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AssDiipsiT.  pif  ^  assumpsit  nor  debt  can  be  sustained  on  the  decree  of  the  Courfc  of 

•  t/hancery  for  a  specific  sum  of  money,  founded  on  equitable  considerations 

only  (o)  (1)^  Qp  Q^  ^  mere  interlocutory  order  of  a  Court  of  Law  ( j?).    But 

an  action  may  be  maintained  on  the  decree  of  a  Colonial  Court  for  pay- 

ment  of  a  balance  "" ^ ^ ^  "  ^      '"    '  '      ' 

noticed  the  instant 
his  co-partner  (r. 
Amxxm^it  can 


By  and 
against 
corpora- 
tions. 


(o)  3B.  &  Aid  ^i 


165,  S.  C. 


(p)  2  Hen.  Bia. 


56. 


4\ 

4 


such  jud^ent  wa. 
it  was  entitled  in  ttm 
plea  of  nd  tiel  twp-^ 
234.    See  Jones  v. 
farther,  HaU  n.  Wilixa 
f».  Gibbs,  Pen.  405   j    ► 
Spencer  r.  Blockway  , 
1  Green.  68;  St.  .A.  It 
mell  0.  Shultz,  1  Bre«s 
the  courts  of  New  Y^or , 
cations,  that  the  party 
showing,  that  such,  jv  - 
jurisdiction  of  the  pejrt 
however,  is  a  proper  J> 
the  peace  of  another     ^ 
Kinney,  4  Conn.  380,  O 
that  the  records  of  the    < 
jurisdiction  of  the  caa 
237,  Ch.  J.  Parker 
conrt  rendering  the  j 
with  the  Supreme  Co'«:»J 
judgment  had  jurisdic?^"^^' 
Starbuck  v.  Murray,  5    '^. 
447,  in  an  action  on  ^^ 
being  only  prima  facie     ^ 
be  contested.    So  held.   '•^ 
4  Metcalf,  343.    See  iV*^ 
ant,  6  Leigh.  570  ;  Ha-lj^ 
Adams  c.  Rowe,  2  Fat^ri* 
83 :  Chitty  Cont.  (5lh  ^^ 

(1)  See  Hugh  v.  liig 
Pennsylvania,  Evans  •«?• 
494.    Post,  110,  note. 

(2)  See  also  Atwater  v 

(3)  But  it  has  been  dec 
against  a  corporation,  ev 
12  Johns.  227  ;  Bank  of  C- 

cited  12  Johns.  231,  S.  ^-  ,        ,  .         -^ , 

10  Mass   397;  Dunn  v.   Rector,  &c.  of  St.  Andrew's  Church,  14  Johns.   118;  Overseers 
of  N  WhitehaU  v.  Overseers  of  S.  WTiitehall,  3  Serg.  &  Rawle,  117 ;  Ellis  v.  Merrimac 
Bridge  2  Pick.  243.    Poulteney  v.  Wells,   1   Aiken's  (Vermont)  180.    Savings  Bank  v, 
Bavis  8  Conn.  202,  and  the  cases  there  cited.    Church  v.  Mulfud,  3  Halst.  182;  Waring 
V    Catawba  Co.,  2  Bay,   109 ;  Chesapeake  &c.  Canal  Co.  v    Knapp,  9  Peters,  541.    In 
Connecticut  it  has  been  decided  that  no  action  at  law  will  lie  against  a  county.    Ward  v. 
The  County  of  Hartford,  12  Conn.  404.    A  special  action  of  assumpsit  will  lie  against  a 
bank  for  refusing  to  transfer  stock.    The  King  v.  Bank  of  England,  2  Doug.  524.    Ship- 
ley IT.  Machanic's  Bank,  10  Johns.  484 ;  Kortright  v,  Buffalo,  Com.  Bk.  20  Wendell,  91, 
S  C.  22  ib.  348.    See  also  Gray  v.  Portland  Bank,  3  Mass.  364.    An  insurance  company 
may  make  a  valid  promissory  note,  which  will  be  held  good  until  the  contrary  be  shown. 
Barker  v.  Machanics'  Fire  Ins.  Co.,  3  Wend.  94.    But  a  note  by  which  J.  F.,  as  president 
of  an  insurance  company,  promises  to  pay  a  sum  certain,  is  not  the  note  of  the  company, 
bat  of  the  maker  alone,    ib. 


'r-f/ryhij 
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poration  cannot  contract  by  parol  («)  ;  except  in  the  case  of  promissory       i. 
notes  (t)  and  bills  of  exchange,  where  the  power  of  drawing  and  accepting  *8s^«wr. 
them  is  recognized  by  statute  (u),  and  other  contracts  sanctioned  by  partic- 
ular legislatire  provisions  (v^  (1).    Bat  a  corporation  may  be  plaintifiEs  in 
this  form  of  action ;  at  least  npon  an  executed  consideration,  as  for  use  and 
occupation  of  buildings  or  land,  or  even  *toIIs,  where  the  tenant  has  held  [  *107  ] 
the  premises  under  them,  and  paid  rent  (w).    And  the  London  Cras  Com- 

nmay  sue  in  assumpsit  for  gas  supplied,  although  there  was  no  contract 
3ed  under  their  seal  (2;)  (2). 
Where  there  has  been  an  express  contract,  the  party  injured  may  sua-  ^  general 
tain  an  action  of  assumpsit,  though  the  breach  amount  to  a  trespass  (  y)  ;  beTcon^^ 
but  unless  there  have  been  such  contract,  or  the  law  will,  under  the  cir^  tract. 
cumstances,  imply  a  contract,  the  plaintiff  must  resort  to  another  form  of 
action  (z)  (8).    Therefore,  assumpsit  for  use  and  occupation  cannot  be  sup- 
ported where  the  possession  is  adverse  (4)  and  the  relation  of  landlord  and 
tenant  has  never  subsisted  between  the  parties ;  but  the  plaintiff  must  de- 
clare in  ejectment  or  trespass  (a)  (5).    Nor  is  assumpsit  the  proper  rem- 
edy in  the  case  of  a  deceitful  representation,  not  embodied  b,  or  noticed 
on  the  &ce  of,  a  written  contract  between  the  parties ;  but  the  remedy 
should  be  case  for  the  fraud  (().    But  where  the  defendant  in  selling  a 
hone  refused  to  warrant  it,  and  yet  said  that  it  was  ^^  sound,  as  &r  as  he 
knew,"  it  was  held,  that  he  was  liable  in  assumpsit,  on  proof  negativing  the 
soundness,  and  showing  that  the  defendant  knew  the  horse  was  unsound, 
and  that  it  was  not  necessary  to  declare  in  case  for  the  deceitful  represen- 

(s)  1  Bol.  R.  82 ;  see  5  Taunt.  792  ;   4    Cannarthen  v.  Lewis,  6  Car.  &  P.  608 ;  4 
Bing.  77.  Bar.  &  Ores.  962,  968 ;  7  D.  Ac  B.  376, 381, 


(0  3  &  4  Ann.  c.  9.  S.  C. 

(«)  5  B.  &  Aid.  204 :  3  B.  &  Aid.  t ;  2        (: 
Burr.  1216.  (y)  2  Wils.  321 ;  3  Wils.  354. 

(v)  6Vin.  Ab.  317,  pi.  49;  5  East,  239, 
242 ;  see  16  East,  6. 

(w)  2  Lev.  252;  1  Campb.  466,  4  Bingh.    15 
75^  287 ;    when  not,  Id.  283 ;    Mayor  of    1239 ;  1  Campb.  360. 
Stafford  v.  Till,  1  Moore,  260;  Mayor  of       (b)  4  Campb.  22,  144, 169;  12  East,  11. 

(1)  An  action  of  assumpsit  will  lie  against  a  corporation  upon  simple  contracts  of  its 
authorized  agents,  when  acting  within  the  scope  of  the  legitimate  purposes  of  such  corpo- 
rations.   Mott  9.  Hicks,  1  Cowen,  513. 

(2)  So  a  corporation  may  maintain  assumpsit  against  a  person,  who  has  subscribed  for 
stock  in  the  corporation,  for  the  sum  so  subscribed.  Stokes  v.  Lebanon,  and  Sparta  Turn- 
pike Co.  6  Humphrey,  241.  See  also  Grayle  v.  Cahawba  Bailroad  Co.,  8  Alabama,  586 ; 
Vestry  of  Christ's  Church  v.  Simons,  2  Richardson,  368. 

(3)  Where  A.  went  upon  the  land  of  B.  with  his  knowledge  and  assent,  and  cut  and 
carried  away  the  grass  there  growing,  it  was  held,  that  A.  was  not  a  trespasser,  and  that  B. 
might  maintain  assumpsit  to  recover  the  value  of  the  grass.  Goldthwaite  v,  Kempton,  13 
N.  Hamp.  449. 

(4)  Ryan  v.  Marsh,  2  Nott  &  M.  156 ;  Wiggin  c.  Wiggin,  6  N.  Hamp.  298 ;  Rickey  v, 
Huide,  6  Ham.  371.  See  3  Serg.  &  Rawle,  501;  Wharton  v.  Fitzgerald,  3  PaU.  503; 
Folt  9,  Lesher,  1  Yeates,  576 ;  Stocket  o.  Watkins,  2  Gill  &  Johns.  327 ;  Fcatherston- 
hangh  v.  Bradshaw,  1  Wend.  134  ;  ante,  106  in  note.  Nor  can  it  be  supported  against  a 
person  who  has  entered  under  a  contract  to  purchase,  which  he  has  reiused  to  perform, 
bat  he  should  be  sued  for  mesne  profits.  Smith  v.  Stewart,  7  Johns.  46 ;  Vandarheavel 
V.  Storrs,  3  Conn.  203;  Bell  0.  Ellis,  1  Stew.  6c  fort.  204 ;  Little  v.  Pearson,  7  Pick.  301 ; 
Jones  V.  TiftoD,  2  Dana,  295 ;  Hough  v.  Birge,  11  Vermont,  190 ;  Doe  v.  Cochran,  1  Scam- 
mon,  209.  Nor  to  recover  the  value  of  sand  taken  from  a  sand-bar  in  another  State,  to 
which  both  parties  claimed  title,  and  sold  by  the  defendant.  Baker  9.  Howell,  6  Serg.  6c 
Rawle,  476. 

(5)  Vide  Cummings  v.  Noyes,  10  Mass.  435,  436;  Brewer  v.  Craig,  3  Harr.  214 ;  Cur- 
tis ».  Treat,  8  Shepley,  525;  Lloyd  v.  Hough,  1  Howard,  (U.  S.)  153;  De  Young  v. 
Bochannan,  10  Gill  &  Johns.  149. 
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I-        tation  (c)  (1) .    The  cases  in  which  the  plaintiff  may  waive  a  tort  or  trespass 
ASSUMPSIT,  j^^  declare  in  assumpsit,  have  been  abeady  adverted  to  (d)  (2).    It  is  not 
judicious  to  adopt  this  form  of  action  where  the  plaintiff  may  declare  in 
tort  in  cases  where,  by  suing  ex  contractu^  the  right  of  set-off  may  at- 
tach (e).    And  if  goods  be  obttuned  under  a  fraudulent  contract,  ^ving  the 
purchaser  a  specified  credit,  although  the  vendor  may  disafSrm  the  contract, 
and  maintain  trover  before  the  expiration  of  the  credit,  yet  he  cannot,  dui> 
ing  the  prescribed  period,  maintsdn  assumpsit  for  goods  sold  (/)  (3).    And 
whore  the  debt  is  small,  and  it  is  important  to  avoid  the  expense  and  de- 
lay of  executing  a  writ  of  inquiry,  it  is  judicious  to  declare  in  debt. 
Declare-         The  Declaration  in  this  action  must,  except  in  the  instances  of  bills  of 
tion,  &c.     exchange,  promissory  notes,  and  checks,  disclose  the  consideration  upon 
which  tibe  contract  was  founded,  the  contract  itself,  whether  express  or 
'        implied,  and  the  breach  thereof  (^)  (4)  and  damages  should  be  laid  sufficient 
to  cover  the  real  amount ;  and  Beg.  Gen.  H.  T.  4.  W.  4,  prohibits  more 
than  one  count  upon  the  same  transaction^    The  most  general  pUa  was  non* 
[  *108  ]  assumpsit,  that  the  defendant  did  not  ^undertake  and  promise  as  alleged  by 
the  plaintiff,  «and  imder  which  the  defendant  might  formerly  give  in  ev* 
idence  most  matters  of  defense.    But  now  the  Beg.  Gen.  H.  T.  4.  W.  4, 
wholy  abolishes  the  plea  of  non  assumpsit  in  some  actions,  and  greatiy  nar- 
rows its  utility  in  others,  as  will  be  fully  shown  in  the   chapter  on  pleas, 
where  the  rules  with  regard  to  the  form  and  application  of  pleas  in  this  ac- 
tion will  be  fully  noticed. 

^Q  judgment  in  favor  of  the  pluntiff  is,  that  he  recover  a  specified 
sum,  assessed  by  a  jury,  or  on  reference  to  the  master,  for  his  damages 
which  he  hath  sustained  by  reason  of  the  defendant's  non-performance  of 
his  promises  and  undertakings ;  and  for  full  coeU  of  suit,  to  which  the 
plaintiff  is  in  all  cases  entitled  in  this  action,  though  tfie  damages  recover- 
ed be  under  408.,  unless  the  judge  certify  to  take  away  costs  under  the 
statute  (K)  ;  or  unless  the  plaintiff  ought  to  have  proceeded  for  the  recovery 


!: 


c)  4  C.  &  P.  45.  (/)  9  B.  &  C.  59. 

d)  Ante,  100, 101.  {g)  Bac.  Ab.  Assumpsit,  F. 
(e)  Ibid.                                                            (h)  43  Eliz.  c.  6. 


s 


Parlin  v.  Bundy,  18  Vennont,  582. 

Jones  V.  Hoar,  5  Pick.  285;  Willett  u.  Willett,  3  Watts,  277;  Sanders  o.  Hamil- 
ton,  '3  Dana,  552 ;  Webster  r.  Drinkwater,  6  Greenl.  323  j  Gilmore  v.  Wilbur,  12  Pick. 
120 ;  Putnam  v.  Wise,  1  Hill.  234 ;  Guthne  ©.  Wickliffe,  1  Marsh.  83 ;  Miller  p.  Miller, 

7  Pick.  133  ;  Centre  Tump.  Co.  v.  Smith,  12  Vermont,  212 ;  Wier  v.  Church,  N.  Chip. 
95 ;  Morrison  v.  Rogers,  2  Scammou,  317.  Where  there  was  a  mistake  in  deUvering  goods 
under- a  contract,  and  the  vendee  fraudulently  returned  to  the  vendor  other  goods,  the  ven- 
dor was  permitted  to  waive  the  tort  and  recover  the  price  at  which  his  own  goods  were  sold 
by  the  fraudulent  vendee  in  assumpsit  for  money  had  and  received.  Gray  v.  Griffiths,  10 
Watts,  431,  See  O'Conley  r.  Natchez,  1  Smedes  &  Marsh.  31 ;  Berly  v.  Taylor,  5  Hill, 
577  ;  Sturtevant  o.  Waterbury,  2  Hall,  449. 

Goods  were  sold  to  be  paid  for  on  delivery,  the  agent  of  the  owner  delivered  them 
without  receiving  payment,  it  was  held  that  the  owner  could  sustain  either  trover  or  as- 
sumpsit. Kingman  v,  Hotaling,  25  Wendell,  423 ;  Centre  Tump.  Co.  e.  Smith,  12  Ver- 
mont, 212. 

(3)  Goods  were  sold  to  be  paid  for  by  a  note  or  bill  at  a  future  day ;  the  bill  or  note  is 
not  given ;  the  vendor  can  sue  immediatelv  for  the  breach  of  the  special  agreement,  but  not 
as  the  general  count  for  goods  sold  and  delivered.  Hanna  v  Mills,  21  Wendell,  90 ; 
Johnson  v.  Smith,  Auth.  N.  P.  60 ;  Yale  v.  Coddington,  21  Wendell,  175.  A  person  lend- 
ing money  on  time,  upon  security  of  a  forged  name,  is  entitled  to  recover  back  the  money 
lent  immediately.  M!an.  and  Mech.  Bank  v.  Gore,  15  Mass.  75 ;  Boardman  v.  Gore,  15 
Mass.  331.    Vide  Bailey  and  Bogert  v.  Freeman,  4  Johns.  283.    See  Edgerton  v.  Edgerton, 

8  Conn.  6. 

(4)  The  consideration  must  be  truly  stated,  and  proved  as  laid.  Moore  e.  Ross,  7  N. 
Hamp.  528 ;  Shelton  v.  Bruce,  9  Yerger,  24. 
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of  thd  debt  in  some  inferior  Court  established  by  virtue  of  an  act  of  par^ 
liament,  which  deprives  a  party  suing  elsewhere  of  the  right  to  costs.  In 
some  cases  the  superior  courts  will  stay  the  proceedings  where  the  debt 
sned  for  is  under  40».,  and  4he  plaintiff  may  recover  it  in  an  inferior 
Court  (t). 


I. 

ASSUMPSIT. 


n.  DEBT. 


11.  DBBT. 


The  action  is  so  called  because  it  is  in  legal  consideration  for  the  re- 
<sovery  of  a  debt  (1)  eo  nofmne  and  in  numero  ;  and  though  daTnagei  are 
in  general  awarded  for  the  detention  of  the  debt,  yet  in  most  instances 
they  are  merely  nominal,  and  are  not,  as  m  assumpsit  and  covenant,  the 
principal  object  of  the  suit,  and  though  this  distinction  pay  now  be  con- 
sidered as  merely  technical,  where  l£e  contract  on  which  the  action  is 
founded  is  for  the  payment  of  monejr,  yet  in  many  instances  we  shall  find 
it  material  to  be  attended  to  (h). 

Debt  is,  in  some  respects,  a  more  extensive  remedy  for  the  recovery 
of  money  than  assumpsit  or  covenant ;  for  (usumpsit  is  not  sustainable 
upcm  a  specialty,  and  eavenant  does  not  lie  upon  a  contract  not  under 
seal ;  whereas  debt  lies  to  recover  money  due  upon  legal  liabilities  (l)  ;  or 
upon  simple  contracts,  express  or  implied  (m),  whether  verbal  or  written ; 
and  upon  contracts  under  seal  (n) ;  or  of  record  (o)  (2)  ;  and  on  statutes 
by  a  party  grieved,  or  by  common  informer ;  whenever  the  demand  is  for 
a  sum  certam,  or  is  capable  of  being  readily  reduced  to  a  certainty  (p)  (3). 
It  may  be  supported  on  a  contract  to  pay  so  much  per  load  for 
wood,  the  quantity  of  which  was  not  then  ascertained ;  *or  on  a  quarUum  [  *109  ] 


IN 
OBNSRAL. 


3& 


i)  Tidd.  9thed.5l6. 

ife)  1  H.  Bl.  550  J  Bui.  N.  P.  167 ;  Cowp. 


(/)  1  Hob.  206  J  Com.  Dig.  Debt,  A.  1. 
(»)Hob.  206;   Bui.  N.  P.   167;   Com. 
Dig.  Debt,  A.  9. 


Id,  Bid, 

Id,  Ibid, 
(p)  Bul.N.  P.  167;  3  Lev.  429;  Sir  T. 
Jones,  104 ;  Ld.  Raym.  814 ;  2  Slra.  1089 ; 
Dougl  6 ;  2  T.  R.  29. 


(1)  For  the  ancient  law  respecting  this  action,  vide  1  Reeve's  Hist.  £.  L.  158,  159 ;  2 
Reeve's  Hist.  £.  L.  252,  262,  329,  333;  3  Reeve's  Hist.  £.  L.  58,  65;  5  Pet.  S.  C.  150. 
The  action  of  debt  is  founded  upon  the  carUracty  and  assumpsit  upoii  the  promise.  This  is 
the  principal  distinction  between  the  actions.    Simonton  o.  Barrell,  21  Wendell,  362. 

(i)  See  Republica  v.  Lacaze,  2  Dall.  L23.  A  joint  action  for  debt  lies  against  the  per- 
sons, who  have  bound  themselves,  by  the  same  writing,  to  pay  a  stmi  of  money,  the  one 
with  and  the  other  without  seal.  Oldham  v.  Hunt,  4  Humph.  332.  This  is  the  proper 
form  of  action  on  a  sealed  instrament,  where  an  uiiliqui<Uited  demand,  which  can  readily 
be  reduced  to  a  certainty,  is  sought  to  be  recovered.  Wetumpka  Rail  Road  Co.  v.  Hill,  7 
Alabama,  772. 

(3)  U.  States  v.  CoU,  1  Peters,  147.  See  Long  v.  Long,  1  Hill,  597 ;  Sims  v.  Alderson, 
8  leigh,  479 ;  Home  v.  Semple,  3  McLean,  150 ;  Mayor  &c.  of  N.  York  v,  Butler,  1 
Barbour,  325. 

As  a  general  rule  debt  lies  for  a  sum  certain,  yet  it  is  the  proper  remedy  for  a  penalty 
imposed  by  a  statute,  though  the  amount  is  uncertain,  and  is  to  be  fixed  by  the  court  be- 
tween five  and  fifty  dollars.  Rockwell  o.  Ohio,  11  Ohio,  130.  So  where  the  plaintifi^s 
land  has  been  taken  by  a  turnpike  company  in  order  to  make  their  road,  and  the  damages 
have  been  assessed  according  to  the  provisions  of  the  act,  debt  will  lie  for  the  sum  assessed, 
if  no  other  specific  remedy  were  provided  bv  the  act.  Bigelow  v.  Cambridge  Turn.  Co., 
7  Mass.  202 ;  Gedney  v.  Inhabitants  of  Tewkesbury,  3  Mass.  309,  310 ;  Blauchard  v.  M. 
and  L.  Tump.  Co.,  1  Dana,  86. 

Debt  will  not  lie  on  a  note  under  seal  for  the  payment  of  a  specified  sum  "  in  (Jnited 
States  bonk  notes  or  its  branches/'  it  not  being  for  the  payment  of  money.    Wilson  «. 
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n.  DBBT.  meruU  (9)  (1)  for  work ;  or  to  pay  a  proportion  of  the  cosis  of  a  Biut  expec- 
ted to  be  incurred  (r)or  to  recover  the  treble  vatoe  of  tithes  not  set  oat 
according  to  the  statute  («).  Bat  it  is  not  sostainable  when  the  demand  is 
rather  for  unliquidated  damages  than  for  money  (0  ;  unless  the  perform- 
ance  of  the  contract  were  secured  by  a  penalty,  in  which  case  debt  may  be 
supported  for  the  penalty,  and  the  real  demand  is  to  be  ascertained  accord- 
mg  to  the  provisions  of  the  8  &  9  W.  8,  c.  11.  Debt  also  lies  m  the 
detinet  for  goods,  as  upon  a  contract  to  deliver  a  quantity  of  malt ;  which 
action  cUffers  from  that  of  detinue  in  respect  of  the  property  in  any  speci- 
fic goods,  not  bemg  necessarily  vested  in  the  plaint^  at  the  time  the  ac- 
tion is  brought,  which  is  essential  in  detinue  (u). 
oNsiMFLB  Omimple  eoniracts  sand,  legal  liabilities  (2;)  debt  lies  to  recover  money 
CONTRACTS.  i^Q^^  p3^^^  i^^  32^^  received,  and  due  on  account  stated  (y) ;  for  inter- 
est due  on  the  loan  or  forbearance  of  money  (s;) ;  for  work  and  labor  (a)  ; 
for  fees  (6) ;  for  goods  sold  (c) ;  and  for  use  and  occupation  (d)  (2).  It  is 
sustainable  for  any  debt  or  duty  created  by  common  law  or  custom  (e),  as 
on  a  bill  of  exchange  (8),  by  the  payee  against  the  drawer,  on  the  defiuilt 
of  the  acceptor,  or  bv  the  drawer  against  the  acceptor  of  a  bill  of  ex- 
change, expressed  to  be  for  value  received  (/) ;  ana  by  first  indorseo 
against  first  indorser,  who  was  also  the  drawer  of  a  bill  payable  to  his  own 
order  (^)  (4)  :  and  on  a  promiBSory  note  by  the  payee  against  the  maker, 
when  shown  to  have  been  drawn  for  value  received  (A) ;  but  not  by  or 

(q)  It  has  been  doubted  whether  debt  lies  (x')  5  T.  R.  553. 

upon  a  quantttm  meruit ;  and  of  late  it  has  un  Com.  Dig.  Debt,  B. 

been  usual    to  omit    Uie    quantum   meruit  (b)  Bac.  Ab.  Debt,  A. ;  1  RoU.  Ab.  598 ; 

.count  in  debt.  Com.  Dig.  Reader,  2  W.  11. 

(r)  3  Lev.  429.  (c)  2  T.  R.  28. 

(0  Ld.  Raym.  682 ;  1  Roll.  Ab.  598,  pi.  (d) 
19. 

(0  Ante,  108,  n.  (p) ;  Ld.  Raym.  1040 ; 

2  Saund.  62  B.  Ig] 

(»)  Dyer,  24  b ;  Com.  Dig.  Debt,  A.  5 ;  (h)  Creswell  v.  Crisp,  2  Dowl.  635 ;  Lyons 

Bac.  Ab.  Debt,  F.;  3  Woodd.  103,  104.  v.  Cohen,  3  Dowl.  243  j  Priddy  v.  Henbrey, 

(x)  Ante,  108.  1  Bam.  &  Cres.  674 ;  3  Dowl.  &  Ryl.  165  j 

(y)  Com.    Dig.    Debt,  A.:    1  Roll.  Ab.  and  post,  2  vol.  6th  ed.  251,  252. 
593,  pi.  25.    Hob.  207. 

Hickson,  1  Blackf.  231.  See  also  to  the  same  effect,  Osborne  v.  Fulton,  1  Blackf.  234 ; 
Harpey  v.  Levy,  1  Blackf.  294 ;  Cassady  v.  Laughlin,  3  Blackf.  134.  But  it  is  inti- 
mated in  Nelson  v.  Ford,  5  Ohio,  473,  that  debt  or  covenant  will  lie  on  a  sealed  bill  to 
EBty  a  certain  sum  in  trade,  generally,  or  in  houses,  or  land,  or  com.  See  Young  v.  Haw- 
Lns,  4  Yerger,  171 ;  Gift  v.  Hall,  1  Humph.  480  -,  Taylor  o.  Meek,  4  Blackf.  388 ;  Gregory 
V.  Bewlv,  5  Pike,  318. 

(1)  An  action  of  debt  will  lie  on  a  quantum  meruit.  Smith  v.  Lowell,  8*  Pick.  178 ; 
Van  Deusen  t;.  Blum,  18  Pick.  229,  231;  Norris  v.  School  Dist.  No.  1,  in  Windsor,  3 
Fairf.  293 ;  Thompson  o.  French,  10  Yerger,  452  ;  Mahaffey  v.  Petty.  1  Kelly,  261. 

(2)  Davis  V.  Shoemaker,  1  Rawle,  135;  McEean  «.  Whitney,  3  Denio,  452.  Vide  3 
Reeve's  Hist.  El.  64. 

Q)  Vide  1  Cranch,  Appendix,  462,  465  ;  HoUingsworth  v.  Milton,  8  Leigh,  50 ;  Sharpe 
V.  Fowlkes,  7  Humph.  512. 

(4)  It  is  said  that,  in  Maryland,  such  an  action  cannot  be  sustained.  Lindo  v.  Grardner, 
1  Cranch,  343.  See  also  to  the  same  effect,  Whiting  v.  Ring,  Minor,  122  ;  0]ive  v.  Rapier, 
Cooke,  11 ;  Smith  t;.  Segar,  3  Hen.  and  Mumf.  394 ;  Stovell  p.  Woodson,  2  Mumf.  302 ; 
Frierson  v.  Reeves,  7  Humph.  357.  Since  the  statute  making  promissory  notes  negotiable, 
the  legal  operation  and  effect  of  the  transfer  is,  that  the  money  due  upon  the  note  to  the 
original  payee  is  due  from  the  maker  to  the  assignee  or  holder,  and  that  m  judgment  of  law 
there  is  privity  of  contract  between  the  maker  and  indorsee  or  holder  by  the  terms  of  the 
note  and  the  operation  of  the  statute.  Accordingly,  an  action  of  debt  on  a  promissc^  note 
may  be  maintain^  by  an  indorsee  against  the  maker.  Wilmarth  e.  Crawford,  10  Wend. 
340.    See  Bentley  v.  Dickson,  1  Pike,  165 ;  Phillips  v.  Runnels,  1  Morris,  391. 

Debt  lies  by  the  bearer  against  the  maker  of  a  promissory  note  payable  to  bearer,  Carroll 
o.  Meeks,  3  Porter^  226.    Contra,    Howell  v.  Haliett,  Minor,  102. 
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agunst  any  other  collateral  party  (t) ;  and  for  tolls,  (1)  port  duties,  and  copy*  u.  dbbt. 
hold  fines  (k) ;  and  for  a  quit  rent  (Z) .  And  it  lies  on  an  award  to  pay  mon- 
ey (2),  but  not  if  it  were  to  perform  any  other  act,  unless  there  were  an 
arbitration  bond,  in  which  case  the  action  must  be  brought  thereon  (m). 
It  lies  also  on  by-laws  (n),  for  fines  and  amerciaments  (o)  (8),  on  Ei^ish 
judgments  not  of  record  (|>)  (4),  as  well  as  on  such  as  are  of  record,  on  an 
Irish  judgment  (j),  and  on  ^foreign  judgments  (r)  (5),  and  upon  the  decree  [  *110  ] 
of  a  Onlonel  Court  for  payment  of  a  balance  due  on  a  partnership  ac- 
count («)  (6).  Debt  clearly  lies  against  a  corporation  for  the  recovery  of 
a  debt  in  those  cases  in  which  assumpsit  may  be  mamtained  against 
them  (f)y  and  in  all  those  instances  in  which  they  contract  by  deed  to  pay 
money.  And  even  assuming  that  a  corporation  cannot  in  general  contract 
but  by  deed,  the  Court  will  presume  on  general  demurrer  Siat  there  was  a 
deed,  in  order  to  support  a  count  in  debt  that  the  corporation  was  ^^  in- 
debted," &c.  (u).  And  it  is  laid  down  as  a  general  rule,  that  debt  lies 
upon  every  contract  in  deed  or  in  law  (z}  (7) .  And  now  by  express  enact- 
ment, debt  on  ample  contract  is  sustamable  agtdnst  an  executor  in  any 
court  of  law  (y). 

Debt  lies  also  to  recover  money  due  on  any  specialty j  or  contract  under  ^^  sn^'^i. 
seal  to  pay  money  (2),  as  on  »ngle  bonds  (a),  on  charter-parties  (6),  on     ^"*' 
policies  of  insurance  under  seal  (c)  (8),  and  on  bonds  conditioned  for  the 

(0  1  Taunt.  540  J  2  B.  &  P.  78;  Chitty  lainable,  4  B.  &  C.  411;  6  D.  &  R.  471, 

on  Bills,  7th  edit.  428;  2  Campb.   187,  n.  S.  C. 

(a);  ante,  102, 103.  .  (r)  3  East.  221 ;  Dong.  1 ;  4  Bing.  686 ; 

(k)  Com.  Dig.  Debt,  A.  9.  ante,  106. 

(/)  5  Wentw.  152,  153.  (s)  8  B.  &  C.  16 ;  2  M.  &  R.  153,  S.  C. 

(«)  2  Saund.  62  n.  5  •  Bnrr.  278 ;  Salk.        (t)  Ante,  106.  t 

72;  Lord  Raym.  715;  Str.  923.  (tt)  4  B.  &  C.  962;  7  D.  &  R.  376. 

(«)  1  B.  &  P.  98.  (x)  Com,  Dig.  Debt,  A.  1 ;  1  M'Clel.  & 

(0)  Cro.  Eliz.  581;   Bui.  N.  P.  167;    1  ¥.457. 

Hen.  Bla.  162;    Rep.  Temp.  Hard.  116;        (y)  3  &  4  W.  4,  c.  42,  s.  14. 
Hob.  206.  (z)  2  Stra.  1089;  12  East,  583. 

(p)  1  Saund.  92.  n.  2.  (a)  Com.  D.  A.  4 ;  Str.  1089 ;  1  T.  R.  40. 

(q)  3  Taunt.  85.    Assumpsit  is  also  main-       m  Stra.  1089  :  1  New  Rep.  104. 

{c)  Maish,  on  Ins.  596 ;  6  G.  1,  c.  18,  s.  4. 

(1)  See  Kellogg  v.  The  Union  Company,  12  Conn.  7.  Debt  lies  against  attorneys  at 
law  and  physicians,  fur  the  professional  tax.  Ohio  v.  Hibbard,  3  Ohio,  63 ;  Same  v.  P^ud- 
fit,  ib ;  Same  v.  Gazlay,  5  Ohio,  14. 

(2)  Stanley  v.  Chappel,  8  Cowen,  235.  And  debt  on  an  award  of  money  will  lie  with- 
out regard  to  the  penalty  of  the  bond.    Ex  parte  Wallis,  7  Cowen,  522. 

(3)  But  debt  will  not  lie  on  a  judgment  for  damages  obtained  under  the  act  of  the  6th 
of  April,  1802,  (Purd.  Dig.  621,)  <<  to  enable  purchasers  at  sherifis'  and  coroners'  sales  to 
obtain  possession.  The  remedy  prescribed  by  the  act  can  alone  be  pursued.  Moyer  v. 
'Kirby,  14  Serg.  6c  Rawle,  162. 

(4)  Pease  p.  Howard,  14  Johx».  479.    Bennet  v.  Moody,  2  Hall,  471. 

t  (5)  Hubbell  v.  Cowdrey,  5  Johns.  132.    Andiews  o.  Montgomery,  19  ib.  162.    Mills  v. 
Duryee,  7  Cranch,  481,  ante,  106,  and  note. 

(6)  Debt  lies  on  the  decree  of  a  court  of  chancery,  in  another  State,  for  the  payment, 
bv  the  defendant,  of  money  only,  without  any  acts  to  be  done  by  the  plaintiff.  Post  v. 
Neafie,  3  Caines,  22.  Evans  v.  Tatem,  9  Serg.  &  Rawle,  252.  Debt  lies  upon  a  decree 
of  a  court  of  chancery,  fixing  the  bcUanee  of  an  account  between  partners.  Tlurali  o.  Wal- 
ler, 13  Vermont,  231.  So  it  lies  to  recover  a  sum  of  money  decreed  as  alimony.  Howard 
V.  Howard,  15  Mass.  196.  See  Elhott  «.  Ray.  2  Blackf.  31,;  Irving  v.  McLean,  4  Blackf. 
52.  But  see  Van  Buskirk  v.  Mulock,  3  Hairing.  184 ;  Eichelberger  v.  Smyser,  8  Watts, 
181. 

(7)  Elder  v.  Rouse,  15  Wend.  220.  Debt  is  a  proper  remedy  on  a  bond  conditioned 
fiyr  the  performance  of  covenants.    Meakings  v  O'Chiltree,  5  Porter,  395. 

(8)  Etticatt  V.  The  U.  States  Ins.  Company,  8  Gill  &  Johns.  166.  Judgment  reversed 
where  an  action  of  assumpiit  had  been  brought  against  an  Insurance  Company  on  a  policy 
sealed  with  their  coiporate  seaL  Marine  Insurance  Company  of  Alezanona  v.  Young,  1 
Cranch,  332. 
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payment  of  monnj,  or  for  the  performance  of  any  other  act,  by  or  against 
the  parties  thereto  and  their  personal  representatiyes  (^d)y  and  against  the 
heir  of  the  obligor,  if  he  be  expressly  named  in  the  deed,  or  agsdnst  a 
devisee  having  legal  assets  (e),  and  by  the  sheriff  or  his  assignee  on  bail 
bonds  (/  )  (1),  and  replevin  bonds  (^)  (2),  on  leases  for  rent  or  penalties,  as 
for  plowing  np  meadow,  &c.  (A),  on  annuity  deeds,  and  on  mortgage  deeds. 
An  action  of  debt  is  not  sustainable  against  the  assignee  of  part  of  land 
demised  (t).  Debt  is  the  remedy  given  by  the  statate  (A;)  to  the  executor 
of  a  tenant  in  fee  or  for  life,  to  recover  rent  which  accrued  due  to  the  tes- 
tator,  and  to  husbands  to  recover  rent  which  became  due  to  them  and  their 
wives,  for  rents  of  the  wives'  freeholds  during  the  life  of  the  wives.  Debt 
is  also  sustainable  for  a  rent,  charge  or  annuity  granted  for  years,  or  by  the 
executor  of  a  tenant  for  life  of  a  rent-charge,  or  of  a  tenant  pur  outre  vie 
after  the  death  of  cestui  qui  vie  (^l).  But  it  should  seem  that  no  action  can 
be  supported  at  law  for  the  arrears  of  an  annuity,  unless  it  be  grant- 
ed by  deedy  and  there  must  be  an  express  grant  in  such  deed  (m).  And 
debt  is  not  sustainable  for  the  arrears  of  an  annuity  or  yearly  rent  devised, 
payable  out  of  lands  to  A.  during  the  life  of  B.,  to  whom  the  lands  are 
[  *111  ]  devised  for  life,  B.  paying  the  *8ame  thereout,  so  long  as  the  estate  of 
freehold  continues  (n)  ;  and  this  although  it  is  not  stated  in  the  declaration 
that  the  grantor  had  a  freehold  in  the  premises  out  of  which  it  was  paya- 
ble, as  it  must  be  inferred  that  he  had  such  an  interest,  where  nothmg  ap- 
pears to  the  contrary  (0).  The  reason  assigned  is,  that  the  law  will  not 
euffer  a  real  injury  to  be  remedied  by  an  action  merely  personal ;  neither 
does  the  action  lie  by  the  statute  8  Anne  (jp),  for  that  statute  applies  only 
t9  cases  of  demises  from  landlord  to  tenant  (jp).  The  assignee  of  a  rent 
reserved  upon  a  lease,  may  maintain  debt  for  the  arrears  (r). 

This  action  lies  also  on  records  (8),  as  upon  (he  judgment  of  a  superior  or 
inferior  Court  of  record  («),  either  generally,  or  agsunst  on  executor  or  ad- 
n^strator,  suggesting  a  devastavit  (t).  Although  the  judgment  was  erro- 
neous, debt  lies  until  it  has  been  reversed  (u)  ;  and  the  mere  circumstance 
of  the  defendant  having  been  rendered,  wUl  not  bar  the  action.  Where, 
however,  the  defendant  has  been  charged  in  execution  on  the  judgment, 
no  action  can  be  supported  on  the  judgment ;  although  he  was  cUscharged 


ON  RECORD. 


'd)  Com.  Dig.  Debt,  A  ;  post,  vol.  ii. 

[e)  Bac.  Ab.  Heir ;  7  East,  128. 
/)  4  Ann.  c.  16,  s.  20. 

(/f)  11  Geo.  2,  c.  19. 

(h)  Com.  Dig.  Debt,  A.  5,  B. ;  3  Bla.  Com. 
231 ;  1  New  Rep.  104,  109. 

(»)  Curtis  V.  Spitely,  1  Bing.  N.  C.  759 
but  the  landlord  must  proceed  by  distress 
id,  ibid.;  or  by  action  of  covenant,  id, 
Longham  v.  King,  Cro.  Car.  221. 

{k)  32  H.  8,  c.  36. 

(0  1  Saund.  282,  note  1,  276. 


to)  2  D.  &  R.  603 ;  14  Ves.  491. 

n)  4  M.  Ac  Sel.  113 ;  2  Saund.  304,  note  8. 
0)  6  Moore,  335 ;  3  B.  &  B.  30.  C.  S. 

[p)  8  Ann.  c.  14. 

^q)  4  M.  6c  Sel.  113. 

(r)  5  B.  &  C.  512. 

(5)  Gilb.  Debt,  391,  392 ;  Salk.  209 ;  Com. 
Diff.  Debt  A.  2. 

(t)  1  Sound.  216, 218, 219,  n.  7,  8;  6  Mod. 
306 ;  3  East,  2. 

(«}  9  Lev.  161 ;  1  Marsh.  284  ;  5  Taunt. 
667. 


(1)  It  seems  to  be  doubtful  whether  debt  will  lie  on  a  bail  bond  in  Massachusetts.  See 
Lane  v.  Smith,  2  Pick.  281.  It  has  since  been  decided,  that  debt  does  not  lie  on  a  bail- 
bond  in  Massachusetts.  Crane  v.  Keating,  13  Fick.  339.  Fierce  «.  Reed,  2  N.  Hamp.  359  ; 
otherwise  in  Missouri,  Palmer  vj  Atchinson,  1  Mis.  176. 

(2)  Manning  t;.  Fierce,  2  Scammon,  4 ;  Salter  v.  Richardson,  3  Monroe,  204. 

(3)  See  Shelbum  v.  Eldridge,  10  Vermont^  123 ;  Qreathouse  o.  Smith,  3  Scammon,  542 ; 
Eames  v,  Fettis,  4  Vermont,  356 ;  Headly  o.  Roby,  6  Ohio,  521.  Debt  is  the  proper  form 
of  action  to  recover  a  sum  found  due  by  the  commissioners  upon  an  insolvent  estate,  ib. 
But  see  Eichelberger  v,  Smyder,  8  Watts,  181. 
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out  of  custody  upon  a  promise  to  pay  the  sum  recovered  by  instalments,  u.  debt. 
and  which  he  neglects  to  do  (jc)  (1) .  And  where  the  defendant  has  been  die- 
chailged  out  of  custody  under  the  Lord's  Act,  debt  is  not  sustainable  (jf)  ; 
and  an  action  upon  a  judgment  has  become  less  frequent  since  the  statute  {z) 
which  precludes  the  plamtifT  from  recovering  costs  in  an  action  on  a  judg- 
ment, unless  the  Court  or  one  of  the  judges  thereof  shall  otherwise  direct 
(a).  It  appears  that  debt  lies  upon  the  judgment  (2)  or  decree  of  a  colo- 
nisd  or  foreign  Court,  &c.  (ft)  (3)  in  those  instances  in  which  assumpsit  is 
maintainable  upon  them,  and  which  have  been  already  alluded  to  («).  Debt 
is  often  brought  upon  a  recognizance  of  bail  (<2)  (4),  and  the  remedy  by  nidre 
facioB  is  also  frequently  adopted.  Upon  the  proceeding  by  scire  facias, 
the  bail  are  not  liable  to  the  costs  of  the  scire  facias  j  unless  they  appear 
and  plead  thereto  (e) ;  nor  are  damages  for  detaining  the  debt  recover- 
able  (/).  And  it  appears  therefore  judicious  to  proceed  by  action  upon 
the  recognizance  in  ordinary  cases  (^).  So  debt  lies  upon  a  statute  mer^ 
chant,  though  not  upon  statute  staple,  because  the  seal  of  the  party  is 
not  affixed  to  the  latter ;  but  it  lies  *on  a  recognizance  in  the  natare  of  a  [  *112  ] 
Mtatute  staple,  to  which  the  seal  of  the  conusor  is  affixed  (A).  It  lies  also 
on  a  sheriffs  return  of  fieri  feci,  which  is  in  nature  of  a  record,  to  reco- 
ver the  money  which  he  has  received  (t). 

Debt  is  frequently  the  remedy  on  statutes  either  at  the  suit  of  the  ^^.^^^^ 
party  grieved,  or  of  a  common  informer  (&).  In  some  cases  it  is  given 
to  the  parti/  grieved,  by  the  express  words  of  a  statute,  as  for  an  escape 
out  of  execution  (Z)  ;  though  not  for  an  escape  out  of  custody  under  an 
attachment  for  non-payment  of  costs  under  a  decree  in  equity  (m)  (5)  ; 
or  agunst  a  tenant  for  double  value  for  not  quitting  in  pursuance  of  a 
notice  to  quit  ^ven  by  his  landlord  (n).  And  if  a  statute  prohibit  the 
doing  an  act  under  a  penalty  or  forfeiture  to  be  paid  to  a  party  grieved, 
and  do  not  prescribe  any  mode  of  recovery,  it  may  be  recovered  in  this 
form  of  action  (o)  (6)  ;  as  treble  the  value  of  tithes  not  duly  set  forth  (|>), 

(r)  4  Burr.  2482  ;  5  M.  &  Sel.  103.     Qu.  (h)  2  Saund.  60,  70,  in  notis ;  Ckjm.  Dig, 

if  the  defendant  die  in  ezecntion,  id.  104.  Deot,  A.  3. 

(y)  32  Geo.  2,  c.  28,  s.  20.  (i)  2  Saund.  343,  344,  note  2j  2  Show.     • 

h)  43  Geo.  3,  c.  46,  s.  4.  79  j  Hob.  206. 

(a)  When  such  costs  will  be  allowed,  see  (k)  Com.   Dig.  Action  on  Statute,  E. ; 
Tidd  Prac.  9th  ed.  969.  Bac.  Ab.  Debt,  A. 

(b)  See  4  B.  &  Ores.  418 ;  6  D.  &  R.  474,  (/)  1  Ric.  2.  c.  12  ;  1  Saund,  34,  35,  39, 
S.  C.  i  3  Taunt.  85 ;  9  Price,  1.  218 ;  Com.  Dig.  Debt,  A. 

(c)  AntCf  101.  (m)  Blower  v,  Hollis,  Cromp.  &  M.  93. 

(d)  Post,  vol.  ii.  ;  Gilb.  Debt,  395.  («)  4  Geo.  2,  c.  28,  s.  1 ;  1  New  Rep.  174. 
(0  See  8  &  9  W.  3,  c.  11,  s.  3  j  3  B.  &        (o)  I  Rol.  Ab.  598,  pi.  18, 19  j  1  M.  &  Y. 

P.  14.  457. 

7)  3  Burr.  1791.  (jp)  Id,  ibid,  ;  1  Ld.  Raym.  682 ;  post,  vol. 


i 


g)  See  Tidd,  9th  edit.  1100.  ii. 


(1)  But  debt  on  a  judgment  maybe  supported  where  an  execution  has  been  levied 
irregularly,  and  without  producing  satisfaction.    Fish  v.  Sawyer,  11  Conn.  545. 

(2)  M'Intyre  v,  Carruth,  1  Const.  Rep.  457 ;  Headly  v.  Roby,  6  Ham.  527 ;  Carter  v. 
Crews,  2  Porter,  81.  Debt  lies  on  a  justice's  judgment.  James  v.  Henry,  16  Johns.  233,  of 
another  state.  Cole  e.  DriscoU,  1  Blackf.  16.    See  Johnson  «.  Hayes,  3  Harrington,  486. 

(3)  Jordan  v,  Robinson,  3  Shepley,  167 ;  M'Intire  t;.  Caruth,  3  Brevard,  395 ;  Letson  v. 
Waijbworth,  2  Speers,  277. 

(4)  Debt  lies  on  a  recognizance  to  the  commonwealth.  Commonwealth  v.  Green,  12 
Mass.  1. 

(5)  Koones  «.  Maddoz,  2  Harr  6c  Gill.  106. 

?6)  Adams  v,  Vi^oods,  3  Cranch.  341 :  Ez  parte  Marquand,  2  Gall,  552.  Gushing  v.  Dill, 
2  Scammon,  461  \  Israel  v.  Jacksonville,  1  Scam.  291.  Wherever  a  statute  gives  a  right 
to  recover  damages  which  are  ascertained  by  the  act  itself,  an  action  of  debt  lies  and  is 
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or  treble  the  amount  of  damages  incarred  by  extortion  (9).  Wbere  a  stat- 
ute, incorporating  a  gas  company,  provided  that  the  expenses  of  obtaining 
the  act  should  be  first  pud  out  of  the  subscriptions,  it  was  held,  that  the 
attomies  who  obtained  the  act  might  recover  their  costs  in  an  action  of 
debt  founded  upon  the  statute  (r)  (1).  On  the  other  hand,  upon  a  new 
statute,  which  prescibes  a  particular  remedy,  no  remedy  can  be  taken  but 
that  particular  remedy  given  by  the  act  (2).  Therefore  no  action  of  debt 
will  lie  for  a  poor's  rate  («)  ;  and  surveyors  of  highways  cannot  main- 
tain debt  to  recover  composition  money  duly  assessed  in  lieu  of  statute- 
duty,  the  remedy  by  distress  being  prescribed  by  the  Acts  of  Parliar 
ment  (f).  Where  a  penal  statute  expressly  gives  the  whole  or  a  part  of  a 
penalty  to  a  common  informer^  and  enables  him  generally  to  sue  for  the 
same,  debt  is  sustainable  (u)  ;  and  he  need  not  declare  qui  tarn  unless 
whore  a  penalty  is  g^ven  for  a  contempt  (x)  ;  but  if  there  be  no  express 
provision  enabling  an  informer  to  sue,  debt  cannot  be  supported  in  his  name 
for  the  recovery  of  the  penalty  (  y). 

In*8ome  cases  this  action  is  the  peculiar  remedy,  as  against  a  lessee  for 
an  apportionment  of  rent,  where  he  has  been  evicted  from  part  of  the  prem- 
ises by  a  third  person ;  though  covenant  is  in  such  case  sustiunable  against 
the  assignee  of  the  lessee  (z).  It  is  also  the  only  ^remedy  against  a  divi- 
see  of  land,  for  a  breach  of  covenant  by  the  devisor  (a). 

Debt,  however,  is  not  in  any  case  sustainable,  unless  the  demand  be  for 
a  sum  certain,  or  for  a  pecuniary  demand  which  can  readily  be  reduced  to 
a  certainty  (3),  as  in  the  instances  before  enumerated  (()  ;  nor  could  it  be 
supported  against  an  executor,  on  a  ample  contract  made  with  the  testator, 
unless  in  the  Court  of  Exchequer  (c),  or  in  those  cases  in  which  the  tes- 


Iq)  2  Bla.  Rep.  1101. 

(r)  4  B.  &  C.  962  :  7  D.  &  R.  376,  S.  C. 

[s)  Per  Dennison,  J.,  2  Burr.  1157. 

h)  1  M^Clel.  &  Y.  450. 

r«)  Com.  Dig.  Action;  E.  1,  2. 


(z)  2  East,  579,  580. 

(a)  7  East,  12. 

(b)  Ante,  108,  109. 

(c)  1  New  Rep.  293 ;  Rowd.  182;  9  Co. 

. -, —o , ,  -  86  b. ;  1  Saund.  68,  216,  286 ;  2  Saund.  74, 

(z)  Id.  ibid.;  2  Saund.  374,  n.  1,  2;  1    n.  2;  mUe,  116,  117.    Bat  no  third  person 

Saund.  136,  n.  1.  can  object ;  1  Maxsh.  280 ;  5  Taunt.  665 ;  3 

(y)  5  East,  313,  315  ;  Stia.  828;  Bac.  Ab.    B.  &  C.  317. 
Action,  Qui  tarn,  A. 


proper,  if  no  specific  remedy  is  provided.  Blackburn  o.  Baker,  7  Porter,  284.  Debt  lies 
to  recover  the  land  damages  assessed  against  a  Turnpike  under  the  Statute,  no  specific  rem- 
edy being  provided  therein.  Bigelow  v.  Cambridge  Turnpike,  7  Mass.  202 ;  Jeffrey  v. 
Blue  Hill  Turnpike,  10  Mass.  368 ;  Rice  v.  Barre  Turnpike,  4  Pick.  130.  But  not  to  re- 
cover them  against  a  town,  the  Statute  having  provided  a  specific  remedy  by  distress  in  such 
case.  Gedney  v.  Tewksbury,  3  Mass.  307.  See  Smith  v.  Drew,  5  Mass.  514.  But  one 
penalty  can  be  recovered  against  a  justice  of  the  pear«  under  the  "  supplement  to  the  act 
for  preventing  clandestine  marriages,''  passed  the  14th  day  of  February,  1729—30.  (Purd. 
Dig.  540.)  Hill  v.  Williams,  12  Serg.  6c  Bawle,  287.  Under  a  penal  statute  only  one 
penalty  is  recoverable  for  one  ofiTense  or  entire  transaction.  Corporation  of  New  York  v. 
Ordrenan,  12  Johns.  122.  If  the  party  has  no  other  right  than  what  is  derived  from  the 
statute,  his  remedy  also  must  be  under  the  statute.    Almy  v.  Harris,  2  Johns.  175. 

(1)  See  Andover  Turnpike  v.  Gould,  6  Mass.  40 ;  Same  v.  Hay,  7  Mass.  102  j  Frank- 
lin Glass  Co.  V.  White,  14  Mass.  286 ;  Peabody  v.  Hoyt,  10  Mass.  36  j  Commissioners  v. 
Harrington,  1  Blackf.  260  j  Woods  v.  Pettis,  4  Vermt.  o56 ;  Wiley  v.  Bale,  1  Metcalf,  553. 
Where  the  directors  of  a  bank  are  made  by  statute  responsible  for  the  debts  of  the  bank, 
debt  will  lie  against  them.    Falconer  v.  Campbell,  2  M'Lean,  195. 

(2)  Smith  V.  Drew,  5  Mass.  514 ;  Gedney  t;.  Tewksbury,  3  Mass.  307.  Debt  is  the 
proper  form  of  action  against  a  stockholder  of  a  joint  company,  by  the  Charter  of  which 
stockholders  are  liable  in  their  individual  capacities  for  the  pa)rment  of  debts,  contracted 
by  the  Company,  to  the  nominal  amount  of  Stock  held  by  them  recpectively.  Simonson 
V.  Spencer,  15  Wend.  548. 

(3)  Little  9.  Mercer,  9  Missoari,  218. 


II.    DEBT.  tl3 

tator,  if  liTing,  cotdd  not  have  waged  his  law  (d),  though  if  the  executor  n.  debt. 
pleaded,  and  d^d  not  demur,  he  could  not  afterwards  object  to  the  form  of 
action  (e)  ;  and  an  executor  might  be  ^med  in  debt  upon  a  simple  contract 
which  he  had  entered  into  in  his  representative  capacity  (/)  ;  and  now  by 
3  &  4  W.  4,  c.  42,  8. 14,  it  is  enacted,  ^^  that  an  action  of  debt  on  a  sim- 
ple contract  shall  be  maintainable  in  any  Court  of  common  law  against  any 
executor  or  administrator  (1) .  Debt  cannot  be  supported  for  a  debt  payable 
by  instalments  till  the  whole  of  them  be  due  (^)  (2),  though  for  rent  payable 
quarterly,  or  otherwise,  or  for  an  annuity,  or  on  a  stipulation  to  pay  j£10 
on  one  day,  and  iSlO  on  another,  debt  lies  on  each  de&ult  (h)  ;  and  even 
where  one  sum  is  payable  by  instalments,  if  the  payment  be  secured  by  a 
penalty,  debt  is  sustainable  for  such  penalty  (t)  (8).  When  the  landlord  has 
accepted  rent  from  the  assignee  of  a  lessee,  he  cannot  sustain  debt  against 
the  lessee  or  his  personal  representative,  but  must  proceed  by  action  of 
covenant  on  the  express  contract  (k) ;  and  debt  is  not  susttunable  on  a  eolr 
lateral  cantracty  as  on  a  promise  to  pay  the  debt  of  another  in  con^dera- 
tion  of  forbearance,  &c.  ({)  (4),  nor  agednst  the  indorser  of  a  bill  or  note,  or 
by  an  indorsee  ag^st  the  acceptor  (m)  ;  and  it  seems  questionable  whether 
it  is  sustainable  in  any  case  upon  a  note  or  bill,  unless  on  the  fSsice  of  it  it 
appears  that  it  was  given  for  value  received  (n) .  But  it  may  bo  supported 
by  the  drawer  against  the  acceptor  of  a  bill  of  exchange,  payable  to  the 
drawer  or  his  order,  for  value  received  in  goods  (o)  (5). 

Formerly,  when  trial  by  wager  of  law  was  in  practice,  the  action  ^/i^J^^^ 
of  assumpsit  was  preferable  to  that  of  debt  on  simple  contract  (jp).  That  other^cUffi- 
mode  of  defense  and  trial  was  in  general  in  force  *when  the  debt  was  due  coities  and 

advanta- 

d)  1  Saand.  216  a,  note  4 ;  9  Co.  87  b.  Saund.  181, 182, 297,  n.  4,  303,  n,  5,  306 ;  1  f^-  -  .  ^ 

0  Rowd.  182 ;  1  Marsh.  72 ;  5  Taunt,  Bac.  Ab.  Debt,  D. ;   Com.  Dig.  Debt  j    4  L    ^^^  J 

>,  665,  S.  C. ;  3  B.  &  C.  317.  Taunt.  642. 

(/)  5  Bing.  200.  (0  Hardr.  486;  Com.  Dig.  Debt.  "B. ;  2 

(g)  1  Hen.  Bl.  544  ;  2  Saund.  353,  n.  6 ;  B.  &  P.  83 ;  Cro.  Car.  107, 193  -,  1  Salk.  23. 

3  cS.  22  a. ;  Selw.  N.  P.  531,  n. ;  ante,  116,  (m)  2  B.  Ac  P.  78. 

117 ;  Bac.  Ab.  669.  (n)  Creswell  v.  Crisp,  2  Dowl.  635 ;  Lyons 

(A)  Id,  ibid.  v,  Cohen,  3  Dowl.  243 }  ante,  124. 

(»)  8  Ac  9  Wm.  3,  c.  11 ;  Bac.  Ab.  Debt,  (o)  1  B.  Ac  C.  674 ;  3  D.  Ac  R.  165,  S.  C. 

B. ;  1  Wils.  80 ;  Com.  Dig.  Action,  F.  (p)  3  Bla.  Com.  347. 

(*)  Ante,  56 ;  1  Saund.  241,  242,  n.  5  j  2 


(1)  Debt  will  lie  on  an  implied  promise  against  an  executor  having  assets.  Knappv. 
Hanfoid,  6  Conn.  170.    See  Tupper  v.  Tuj^r,  3  Ham.  387. 

(2)  Fontaine  v,  Aresta,  2  McLean,  127 ;  Famham  v.  Hay.  3  Blackf.  167. 

(3)  It  has  been  held  that  where  the  condition  of  a  bond  was  for  the  payment  of  inter- 
est annually,  and  the  principal  at  a  distant  day,  the  interest  might  be  recovered  before 
the  principal  was  due,  by  an  action  of  debt  on  the  bond.    Sparks  v.  Grarrigues,  1  Binn.  152. 

(i)  Tappan  v.  Campbell,  9  Yerger,  436 ;  Long  v.  Long,  1  Hill,  579.  But  debt  was  held 
to  lie  upon  a  guaranty  in  these  words,  "  I  guaranty  the  payment  of  the  within  note  to  A. 
for  value  received/'    Brown  v.  Bussey,  7  Humph.  573 ;  Hall  v,  Rogers,  7  Humph.  536. 

(5)  See  ante,  108,  notes. 

An  action  of  debt  will  lie  for  the  payment  of  a  stipulated  sum  in  property,  Snell  v.  Eirby, 

3  Mis.  21 ;   Dorsey  v.  Lawrence,  Hardin,  508  ;   Henry  v.  Gamble,  Minor,  15.    But  see 
Watson  V,  M'Nairy,  1  Bibb.  356 ;  Bruner  o,  Kelsoe,  ib.  487  ;  Mattox  w.  Craig,  ib.  584. 

A  single  bond  payable  in  cotton  will  sustain  an  action  of  debt.    Ballingor  v,  Thurston, 

4  Con.  Ct.  447 ;  Crawford  v.  Daigle,  2  Virg.  Ca.  521  -,  Bradford  o.  Stewart,  Minor,  44. 

It  is  said  that  debt  will  not  lie  on  a  writing  obligatoiy  for  the  payment  of  a  sum  certain 
in  bank  notes.  Wilson  v.  Hickson,  1  Blackf.  230 ;  Osbom  v,  Fulton,  ib.  234 ;  Scott  v. 
Conover,  1  Halst.  222 ;  Campbell  v,  Weister,  1  Litt.  30 ;  Sinclair  v.  Piercy,  5  J.  J. 
Marsh.  63.  Ante,  108,  note.  Beime  v,  Dunlap,  8  Leigh,  514 ;  Hudspeth  v.  Gray,  5  Pike, 
157  J  January  v,  Henry,  2  Monroe,  58 ;  S.  C.  3  Monroe,  8 ;  Deberry  v.  Darnell,  5  Yerger, 
451 ;  Yotmg  V.  Scott,  5  Alabama,  475. 

^  Vol.  I.  18 
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II.  DEBT. 


Declara- 
tions. 
pleadingSj 
&c. 


on  a  simple  verbal  contract  (<j)  (1),  and  it  might  have  been  adopted  (except 
in  the  Exchequer,  or  when  die  creditor  had  become  so  by  le^  necessity, 
as  in  the  case  of  a  debt  to  a  gaoler,  or  innkeeper,  &g.  for  fees)  (r)  ;  but 
of  late  it  was  so  much  disused  and  discountenaaced  («)  (2),  that  debt  had 
become  very  firequent,  and  was  preferable-  in  some  respects  to  the  action 
'of  assumpsit,  the  judgment  therein  being  final  in  the  first  instance,  and 
not  interlocutory  as  in  assumput.  And  at  length  ihe  8  &  4  W.  4,  c. 
42,  sect.  18,  enacts  ^'  that  no  wager  of  law  shall  hereafter  be  allowed."  It 
was  once  considered  that  in  an  action  of  debt  the  plamtiff  could  not  in  any 
case  recover  less  than  the  sum  demanded  (f)  ;  and  that  if  the  pkdntifi'  could 
not,  upon  the  indMtatus  or  quantum  tneruU  count,  prove  that  he  was  en- 
titled to  recover  the  precise  sum  alleged  to  be  due,  he  must  be  nonsuited* 
It  is,  however,  now  completely  settied,  that  the  plaintifi*  may,  in  debt  on 
simple  contract,  prove  and  recover  less  than  the  sum  stated  to  be  due  in 
his  declaration  (ti)  (3)  ;  for  the  difference  is,  that  where  debt  is  brought  up- 
on a  covenant  to  pay  a  sum  certain,  a  variance  in  the  statement  of  the  sum 
mentioned  in  the  deed  will  vitiate ;  but  where  the  deed  relates  to  the  mat- 
ter of  fact,  there,  though  the  plaintiff  demand  more  than  is  due,  he  may  en- 
ter a  remittitur  (z). 

The  declaration  in  this  action,  if  on  wmple  contract,  must  show  the  con- 
sideration on  which  the  contract  was  founded,  precisely  as  in  assumpsit ; 
and  should  state  either  a  legal  liability,  or  an  express  agreement;  but  it 
must  be  alleged  that  the  defendant  agreed^  not  that  he  promieedy  to  pay  the 
debt,  &c.  (y).  But  on  9peeiaUie$^  or  records^  no  consideration  need  be 
shown,  unless  where  the  performance  of  the  consideration  constitutes  a  con- 
dition precedent,  when  performance  of  such  consideration  must  be  averred ; 
and  where  the  action  is  founded  on  a  deed,  it  must  be  declared  upon,  ex- 
cept in  the  instance  of  debt  for  rent  (z).  If  the  declaration  go  for  damages 
for  detention  of  the  sum  expreisly  agreed  to  be  paid,  as  for  interest,  the 
damages  at  the  eonclueion  must  be  proportionably  increased  and  not  as  usu- 
al be  merely  nominal  (a).  ThQpUa  of  the  general  issue  to  debt  on  simple 
contracts,  or  on  statutes,  or  where  the  deed  was  only  matter  of  inducement, 
was  formerly  nil  debet.    But  now,  by  reg.  gen.  Hil.  T.  4  W.  4,  the  plea 

{q)  3  Bla.Com.347;  Barry  e.  Robinson,  1        (u)  1  Hen.  Bla.  249,  550*;  Dongl.  6;  11 

New  Rep.  293 ;  4  D.  &  R.  207 ;  King  o.  East,  62. 
Williams,  3  Bar.  &  Cres.  538.  (x)  Per  Holt,  C.  J.,  2  Lord  Raym.  816. 

(f)  3  Bla.  Com.  345, 346 ;  1  Saand.  216  a.        (y)  2  T.  R.  28,  30 ;  12  Mod.  511  ;  3  B.  & 

n.  1 ;  9  Co.  87  b.  A.  208 ;  2  Smith,  618  ;  2  B.  Ac  P.  78 ;  p<M, 

(5)  4  D.  &  R.  206.  (z)  1  New  Rep.  104. 

(t)  3  Bla.  Com.  155 ;  2  Sir  W.  Bla.  1221 ;        {a)  Watkins  v.  Morgan,  6  Car.  &  P.  661. 
2  T.  R.  28  J  Bui.  N.  P.  171 ;  Stra,  1089. 


(1)  By  the  act  for  the  amendment  of  the  lam,  wager  of  law  is  abolished  in  every  case  ex- 
cept that  of  non  summons  in  real  actions.  Laws  N.  Y.  sess.  36.  c.  56.  8.  24. — 1  R.  L.  525. 
It  still  exists  as  part  of  the  law  of  Pennsylvania,  1  Binn.  543 ;  and  there  are  other  recog- 
nitions of  its  existence  to  be  found  in  various  Acts  of  Assembly,  which  ]|^vide  that  in  cer- 
tain actions  it  shall  not  be  admitted.  See  8th  sec.  of  the  Act  of  18th  Feb.  1785,  [habeas 
corpus]  2  Sm.  Laws,  275  j  and  sect.  9  of  the  Act  of  22d  April,  1794,  [rice,  &c.]  3  Sm.  Laws, 
182.— 10  Serg.  Ac  Rawle,  321,  322.— See,  however,  Childres  v.  Emory,  8  Wheat.  642, 
denying  the  doctrine  of  Barry  v,  Robinson,  1  New,  293. 

(2)  In  a  recent  instance,  however,  a  defendant  succeeded  in  forcing  the  plaintiff  to 
abandon  his  action,  by  having  recourse  to  it.    King  v.  Williams,  2  Bam.  &  Cressw.  538. 

(3)  Newlin  v.  Palmer,  11  Serg.  &  Rawle,  100 ;  United  States  v.  Colt,  Peters,  145.  Where 
a  penalty  of  double  the  value  of  a  specific  article,  was  given  by  statute  to  a  common  in- 
former, it  was  held  that  the  plaintiff  might  recover  in  debt  less  than  the  sum  stated  in  th^ 
declaration.    Perrin  r.  Sikes,  1  Day,  19. 
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of  mZ  d^et  is  aMisbed,  aadit  is  ordered  that  the  actions  of  debt  on  simple  n.  dxbt. 
Gontract,  other  than  on  biUs  of  exchange  and  promissory  notes,  the  defend- 
ant may  plead  "  that  he  never  was  ^indebted  in  manner  and  form  as  in  the 
declaration  alleged,"  &o.>  (().  In  debt  on  specialty,  the  plea  denying  the 
exeeation  of  the  deed  set  out  in  the  declaration,  is  rum  eet  factum  (c)  ;  and 
to  debt  on  record,  nvi  tiel  record;  and  as  those  pleas  merely  deny  the  ex- 
istence of  the  deed,  or  record,  most  matters  or  grounds  of  defense  most 
now  in  debt  on  a  deed  be  specially  pleaded.  The  pleadings  in  debt  will 
be  folly  noticed  in  subsequent  parts  of  the  work.  The  judgment  in  the 
pluntiflTs  favor,  which  at  common  law  is  final,  in  aU  cases  is,  that  the 
plaintiff  recover  his  debt,  and,  in  general,  nominal  damages  for  the  deten- 
tion thereof;  and  in  cases  under  the  8  &;  9  W.  3,  c.  11,  it  may  also  be 
awarded,  that  the  plaintiff  have  execution  for  the  damages  sustained  by  the 
breach  of  a  bond,  conditioned  for  the  performance  of  covenants ;  and  the 
plaintiff,  unless  in  some  penal  and  other  particular  actions,  is  in  general  en- 
tided  to  full  cosU  of  suit,  iJthough  the  damages  recovered  be  under  40«.  (d) ; 
unless  the  judge  certify  under  the  statute  («)• 


m.  COVENANT- 

The  rules  respecting  this  action  are  few  and  simple.    It  is  a  remedy  "'*  ^^' 
provided  by  law  for  the  recovery  of  damages  for  the  breach  of  a  covenant  in^n^V- 
or  contract  under  seal  (^)  (1).    It  cannot  be  mamtained  except  against  a  ai. 
person  who,  by  himself,  or  some  other  persons  acting  on  his  behalf,  has  exe- 
cuted a  deed  under  seal,  or  who,  under  some  very  peculiar  circumstances, 
which  will  be  noticed  hereafter  (A),  has  agreed  by  .deed  to  do  a  certain  thing 
(t)  (2).    In  the  case  of  a  covenant  under  seal,  an  action  of  covenant  may 
be  supported,  whether  such  covenant  be  contained  in  a  deed-poll  or  indent- 
ure (Jc)  ;  or  be  express  or  implied  by  law  from  the  terms  of  the  deed  (7)  (8)  ;  Implied 
or  be  for  the  performance  of  something  in  futuro^  or  that  sometiiing  has  ^5  ^^^^^ 
been  done  (m%    In  some  cases  it  is  sustcunable,  although  the  covenant  re-    "^^' 

• 

[b)  P0st^  chapter  on  Pleas.  199,  202,  note  a. ;  1  Bing.  433;  9  B.  &  C. 

[cS  2  Lord  Baym.  1500.  505 ;  1  C.  &  J.  105,  S.  C. 

)  Tidd's  Frac.  9th  ed.  945, 963,  964.  (m)  Com.  Dig.  Covenant,  A.  1 ;  Bac.  Ab. 

(e)  43  Eliz.  c.  6.  Covenant,  A. :  Plowd.  308 ;    6  Bing.  666. 

{g)  2  Lord  Ra3rm.  1536 ;  F.  N.  B.  145 ;  What  is  considered  an  implied  covenant,  so 

Cro.  Jac.  506 ;  Com.  Dig.  Pleader,  2  V.  2,  as  to  render  this  the  proper  remedy,  see  12 

Covenant,  A.  1.  East,  179, 182  •,  13  East,  63, 71,  74 ;  Piatt  on 

[A)  Postj  118.  Cov.  46,  ^. ;  Index,  R.  ImpUed  Covenant. 

rt)  5  B.  &  C.  602.  Covenant  on  the  word  «  demise''  in  a  lease, 

[*)  1  Rol.  Ab.  517,  pi,  40 ;   Com.  Dig.  5  B.  &  Cres.  609  j  4  Taunt.  329  \  6  Bing. 
Covenant,  A.  1.                                    •666;  anJUt  51. 

(/)  Com.  Dig.  Covenant,  A.  2 ;  6  Moore, 


(1)  Gale  o.  Nixon,  6  Cowen,  445 ;  Ludlow  v.  Wood,  1  Pen.  1^ ;  Bilderbach  9.  Ponner, 
2  Halst.  64 ;  Trible  o.  Oldham,  5  J.  J.  Marsh.  137 ;  Yicary  o.  Moore,  2  Watts,  451 ; 
M'Voy  ©.  Wheeler,  6  Porter,  201. 

(2)  See  Sommerville  v,  Stephenson,  2  Stewart,  271 ;  Yicary  o.  Moore,  2  Watts,  451 ; 
Bees  V.  Overbaugh,  6  Cow.  746 ;  Powers  v.  Ware,  2  Pick.  451 ;  Bassett  v.  Jordan,  1  Stew- 
art, 352 ;  U.  States  «.  Brown,  Paine,  422 :  Powell  o.  Clark,  2  Penn.  517 ;  Bell  v.  Curtis, 
1  Pen.  142. 

(3)  As  to  implied  covenants  of  title  or  warranty,  see  Frost  v.  Baymond,  Caines,  88; 
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m.      late  to  matter  in  prcesenUf  as  that  the  coTenantor  is  seized  and  JuUh  good  ii- 
COVENANT.  ^Q  Q^^  .  ^Qjigj^  n  is  said,  that  in  general  covenant  ivill  not  lie  on  a  contract 
in  prcBsentij  as  on  a  covenant  to  stand  seized ;  or  that  a  certsdn  horse  ia 
*yours ;  or  shall  henceforth  be  the  property  of  another  (p).    It  it  not  es- 
sential that  the  word  ^'  covenant''  should  be  in  the  instrument,  in  order  to 
render  the  defendant  liable  in  covenant  (  p)  ;  nor  is  it  material  that  the  coy- 
enantee  has  not  executed  the  deed  (;) .    It  would  be  foreign  to  the  present 
inquury,  relating  merely  to  the  application  of  remedy,  to  examine  into 
the  nature  and  description  of  the  different  coyenants,  which  are  to  be  found 
in  the  works  referred  to  in  the  note  (r). 
On  what        Goyenant  is  the  usual  remedy    upon   indentures  of   apprenticeship, 
d^^^^  against  the  master  for  not  instructing  his  apprentice,  or  against  the  party 
covenants  who  coyenanted  for  the  due  service  of  such  apprentice  but  it  will  not 
it  lies.       lie  against  an  infiEmt  apprentice  («)  (1).    It  lies  also  on  articles  of  agree* 
ment  under  seal  (t),  or  deeds  of  separate  maintenance  (u)  ;  and  on  coye* 
nants  in  deeds  of  conyeyance,  &c.  for  good  title,  &c.  (x)  ;  on  charterpar- 
ties  of  affreightment  (y)  ;  on  policies  of  insurance  under  seal  against 
fire,  &;c.  (z)  ;  and  on  annuity  and  mortgage  deeds ;  though  debt  in  the  last 
instances  is  m  general  preferable  when  the  demand  is  for  money  ;  and  it 
seems  that  coyenant  lies  on  a  bond,  for  it  proves  an  agreement  (a) . 
ON  LEASES.      An  action  of  covenant  is  also  the  usual  remedy  on  leases  at  the  suit  of 
the  lessee,  his  executor  or  assignee,  against  the  lessor,  &;c.  for  the  breach 
of  a  coyenant  for  quiet  enjoyment,  &c.  and  by  the  lessor,   &c.  against 
the  lessee,  &c.  for  non-payment  of  rent,  not  repairing,  &;c. 

At  common  law,  upon  the  death  of  a  lessor  seised  in  fee,  his  heir  might 
sue  for  a  subsequent  breach  of  a  coyenant  running  with  the  land,  although 
not  named  in  the  lease  (5)  ;  and  the  action  of  dd>t  lay  for  the  assignee  of 
the  reversion  for  rentj  at  common  law  (c)  ;  but  no  persons  could  formerly 
support  an  action  of  covenantj  or  take  advantage  of  any  coyenant  ot  oun* 
dition,  except  such  as  were  parties  or  privies  thereto ;  and  of  course  no 
grantee  or  assignee  of  any  reversion  or  rent  could  maintain  this  form  of 
action.  To  remedy  this  tiie  statute  82  Hen.  8,  c.  34  (2),  giyes  the  as- 
signee of  a  reversion  the  same  remedies  against  the  lessee,  or  his  assignee^ 

(n)  3  Woodd.  85,  86 :  2  B.  &  P.  13 ;  2  3  East,  491. 

Saund.  181b. ;  4M.&Sel.  53j  6  Bing.  656.  (y)  3  East,  233;   1  New  Rep.  104;   12 

•    (o)  Plowd.  308  ;  Finch,  49  b. ;  Com.  Dig.  East,  179,  578,  583 ;  see  6  Moore,  415. 

CJovenant,  A.  1 ;  Vin.  Ab.  Covenant,  A.  pi.  (z)  6  T.  R.  710 ;  2  Marsh.  601,  n.  a.  and 

6;  G.  3 ;  Piatt  on  Cov.  3.  6  Geo.  1,  c.  18 ;  6  Moore,  199,  202.    When 

'  fp)  6  Moore,  203.  the  directors  of  an  insurance  company  are 

^q)  Post,  119.  not  personally  liable,  6  Moore,  199,  202, 

V)  Selw.  N.  P.  Covenant ;  Com.  Dig.  Cov-  note, 

enant,  A.  2,  3,  4 ;  Bac.  Ab.  Covenant ;  Piatt  fa)  1  Ch.  Ca.  294 ;  3  Swanst.  648 ;  3  Lev. 

on  Cov.  119  ;  Hard.  178 ;  Com.  Dig.  Covenant,  A.  2. 

(s)  Cro.  Car.  179.  (b)  2  Lev.  92,  and  see  the  concluding 

h)  3  Swanst.  647.  words  of  the  statute  32  H.  S/c  34,  s.  1. 

-3r                         (ii)  2  New  Rep.  148.  .  (c)  1  Saund.  241,  c. 

(z)  2  Saund.  175, 178,  181 ;  2  B.  &  P.  13 ; 

Kent  V,  Welch,  7  Johns.  258 ;  Dorsey  v.  Jackman,  1  Serg.  &  Raw.  42.  Implied  covenants 
may  be  set  forth  in  the  declaration  in  the  same  manner  as  if  they  were  expressed  in  the 
instrument.    Grannis  v.  Clark,  8  Cowen,  36 ;  Barney  v.  Keith,  5  wend.  502. 

(1)  Aliter  in  Pennsylvania,  where  the  remedy  is  given  by  statute,  and  where  an  infant 
cannot  be  bound  apprentice  unless  by  an  instrument  under  seal.  Comm.  o.  WUtbank,  10 
Serg.  &  Rawle,  416. 

(2)  Vide  Laws  N.  Y.  sess.  36,  c.  31.  R.  L.  363.  The  English  statute  is  in  force  in  Penn- 
sylvania, except  such  parts  as  relate  to  the  king  of  England  and  his  grantees,  Roberts' 
Dig.  226.    3Binn.620. 
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or  their  personal  representafiyes,  upon  covenants  running  with  the  land,  as  ui. 
the  lessor  or  his  heir,  or  their  successor,  had  at  common  law ;  and  on  the  ^0^"^^- 
other  hand,  *8uch  assignee  is  liable  by  the  statute  to  an  action  for  a 
breach  of  covenant  running  with  the  land,  as  the  lessor,  &c.  was  at  com- 
mon law  (d).  An  assignee  of  part  of  the  reversion  (e),  and  the  remainder- 
man (/),  are  within  the  statute.  We  have  already  observed,  that  debt  is 
the  remedy  given  by  the  82  Hen.  8,  c.  87,  to  executors  of  persons  who 
were  seized  in  fee^  or  for  life,  .of  property,  to  recover  arrears  of  rent 
which  accrued  due  to  the  testators ;  and  to  husbands,  who  survive  their 
wives^  to  recover  rents  which  became  due  in  the  life-time  of  the  latter,  in 
respect  of  their  freehold  property  (1). 

Where  the  demand  is  for  rent  or  any  other  liquidated  sum,  the  lessor 
has  an  election  to  proceed  in  debt,  or  covenant,  against  the  lenecy  unless 
he  has  accepted  the  assignee  as  his  tenant,  or  his  lessee  has  become  bank- 
rupt, in  which  case  the  action  of  debt  is  not  in  general  sustainable ;  and  the 
lessor  can  only  sue  the  lessee,  after  such  asdgnment,  in  covenant,  and  then 
only  upon  an  ea^ea^  covenant,  and  not  upon  a  covenant  in  law  (^) .  On  the 
other  hand,  as  a  personal  contract  cannot  be  apportioned,  where  there 
haa  been  an  eviction  from  a  part  of  the  land,  even  oy  a  stranger,  the  leMsee 
canaot  be  sued  in  covenant,  but  only  in  debt ;  though  a  distress  may  be 
supported  (A).  With  respect  to  the  OM^ignee  of  the  lessee,  the  lessor  may 
support  debt  (2),  or  covenant,  at  common  law  (%) ;  and  an  assignee  of  a 
part  of  the  premises  may  be  sued  in  covenant  (Jc)  (3)  though  not  in  debt  (Z), 
and  it  lies  for  an  apportionment  against  the  assignee  of  &e  lessee,  in  case 
of  a  partial  eviction  by  a  stranger,  though  we  have  seen  that  it  is  not  in 
suehcase  sustainable  against  the  lessee  (m). 

It  18  a  general  rule,  as  before  observed  (n),  that  covenant  lies  upon  an 
implied  covenant,  or  a  covenant  in  law ;  as  on  the  word  ^^  demise,"  which 
amounts,  in  general,  in  the  absence  of  an  express  covenant,  to  a  stipula- 
tien  for  quiet  enjoyment  during  the  term  (4)  but  we  may  remember  that 
SQch  implied  covenant  ceases  with  the  estate  of  the  covenantor,  and  will 
not  furnish  the  lessee  with  a  remedy  against  the  executors  of  his  lessor,  if 
the  latter  were  only  tenant  for  life,  and  the  remunderman  evict  the  les- 
see (o). 

From  the  preceding  observations,  it  appears  that  the  action  of  cove- 
nant, being  for  the  recovery  of  damages  for  the  non-performance  of  a  con- 
tract under  seal^  differs  very  materially  from  the  actions  of  assumpsit  and 
debt.    Assumpsit,  though  for  the  recovery  of  damages,  is  not  in  general 

(d)  8  Bla.Com.  158.    See  the  observations  (t)  1  Saund.  241  c. ;  3  Co.  22  b. ;  2  East, 

on  me  Statute,  Bac.  Abr.  Covenant,  £.  5 ;  580. 

Viii.  Abr.  Covenant,  K.  3.    As  to  the  parties  (k)  Congham  v.  King,  Cro.  Car.  221,  cited 

to  sue  and  be  sued,  antCf  16,  48.  1  Bing.  N.  C.  758  ;  Sir  W.  Jo.  245 :  2  East, 

2  B.  &  Aid.  105  ;  4  B.  Ac  C.  157.  580. 

)  3  M.  &  Sel.  382.  (/)  Curtis  v.  Spitty,  1  Bing.  N.  C.  756. 

)jUue^i9;  1  Saund.  241,  n.  5;  1  T.  B.  (iti)  2  East,  575 ;  2  M.  &  Sel.  277. 

92T  Cro.  Jac.  523 ;  Cullen,  392,  393.  \n)  Ante,  113. 

(h)  2  East,  575  ;  2  M.  &  Sel.  277.  (o)  6  Bing.  656;  ante,  58. 


(1)  A  wflfrranty  of  lands,  in  a  deed  in  fee,  is  the  sabiect  of  a  personal  action  of  cove- 
nant against  the  executors  of  the  warrantor,  in  New  York  and  New  Jersey.  Townsend  v. 
Morris,  6  Cow.  123 ;  Chapman  o.  Holmes,  5  Halst.  20. 

(2)  Norton  v.  Vultee^  1  HaU.  384. 

(3)  But  see  Fulton  o.  Stewart,  2  Ohio,  215. 

(4)  Graanis  «.  Clark,  8  (kmeot  36. 
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"!•       sustainable  where  the  contract  was  originally  under  *sealy  or  where  a  deed 
covBNMTT.  y^^  Y^^Q^  taken  in  satisfaction  (jt?)  ;  and  though  debt  is  susUunable  upon  a 
simple  contract,  a  specialty,  a  record,  or  a  statute,  yet  it  lies  only  for  the 
recovery  of  a  sum  of  money  in  numerOj  and  not  where  the  damages  are 
unliquioated  and  incapable  of  being  redaced  by  averment  to  a  certainty  (9)  ; 
and  though,  where  the  object  of  the  action  of  the  covenant  is  the  recovery  of 
a  money  demand,  the  cQstinction  between  the  terms  ^^  damages,"  and 
*<  money  in  numero^^  m^j  not  on  the  first  view  appear  substantial,  yet  we 
shall  find  it  material  to  be  attended  to  (r).    Covenant  and  debt  are  con- 
current remedies  for  the  recovery  of  any  money  demand,  where  there  is  an 
express  or  implied  contract  in  an  instrument  under  seal  to  pay  it ;  but  in 
general  debt  is  the  prefera))le  remedy,  as  in  that  form  of  action  the  judg- 
ment is  final  in  the  first  instance,  if  the  defendant  do  not  plead. 
Whea  the       Covenant  is  the  peculiar  remedy  for  the  non-performance  of  a  contract 
Eest^  reme-  ^^^^^  ^^^^  where  the  damages  are  unHquidated,  and  depend  in  amount  on 
dy.  the  opinion  of  the  jury,  in  which  cas^  we  have  seen  that  neither  debt  or  as- 

sumpsit can  be  supported  (a)'(l).  It  is  the  proper  remedy  where  an  entire 
sum  is  by  deed  stipulated  to  be  pidd  by  instalments,  and  the  value  is  not 
due,  nor  the  pajrment  secured  by  a  penalty  (f)  (2).  And  it  is  frequently 
more  advisable  to  proceed  in  covenant  on  a  lease,  &c.  fDr  general  dama- 
ges than  to  declare  in  debt,  for  a  penalty,  securing  the  performance  of  a 
covenant ;  because,  if  the  party  elect  to  proceed  for  the  penalty,  he  is 
precluded  from  afterwards  suing  for  genenJ  damages ;  and  he  cannot,  in 
case  of  further  breaches,  recover  more  than  the  amount  of  the  pensJty, 
and  in  many  cases  before  he  can  issue  execution,  he  must  proceed  under 
the  statute  8  &  9  W.  3,  c.  11 ;  whereas  if  he  proceed  in  covenant  for 
every  repeated  breach,  he  may  ultimately  recover  beyond  the  amount  of 
the  penalty  (u)  (8).  And  where  rent  is  due  upon  a  lease,  and  there  has 
also  been  another  breach,  as  for  not  repairing,  for  which  the  plaintiff  claims 
unliquidated  damages,  covenant  is  preferable  to  debt ;  because  in  the  former, 
both  the  breaches  of  covenant  may  be  included  in  one  action,  and  damage 
for  the  whole  demand  may  be  recovered. 
When  not  On  the  other  hand,  covenant  cannot  in  general  be  supported  unless  the 
sustaina-  contract  were  under  seal,  and  when  it  is  by  parol  the  plamtiff  must  pro- 
ceed by  action  of  assumpsit  (x)  (4).    But  by  special  custom  in  London 

[p)  Ante,  98,  99.  (0  Com.  Dig.  Action,  F. ;  2  Saund.  303, 

[q)  3  Lev.  129  j  Bui.  N.  P.  167.  n.  b. 

[r)  Bien  in  arrere  is  a  good  plea  in  debt  (u)  Burr.  1087,  1351 ;  Lord  Raym.  814 ; 

for  rent,  but  not  in  covenantf  because  the  lat-  Dougl.  97  ;  13  East,  347,  348. 

ter  action  is  for  damages,  Cowp.  588,  589.  (z)  Ante,  98,  99. 

(j)  Ante,  98,  112,  113. 


(1)  See  Wilson  v,  Hickson,  1  Blackf.  231 ;  Osborne  «.  Fulton,  ib.  234:  Harper  v.  Levy, 
ib.  294:  Coldren  v.  Miller,  ib.  291,  cited  ante,  108,  109  in  note;  Hedges  v.  Gray,  1 
Blackf.  216.  No  action  but  covenant  will  lie  on  an  instrument  under  seal,  in  the  words, 
"  Due  A.  B.  f  10,43,  value  received,  payable  in  cotton".  Fortenbury  v.  Turnstall,  5  Pike, 
263 ;  January  v.  Henry,  2  Monroe,  58. 

(2)  Vide  Co.  Litt.  292.  Bac.  Abr.  Debt,  B.  Stevens  ».  Chamberlin,  1  Vermt.  25.  Fon- 
taine V.  Aresta,  2  McLean,  127. 

(3)  So  if  the  instrument  bv  which  the  party  binds  himself  in  a  penalty  for  the  perform- 
ance of  a  contract  be  not  under  seal,  the  party  complaining  of  the  breach  of  the  contract 
has  his  election  to  bring  debt  for  tiie  penalty  or  ease  for  the  breach  of  the  contract,  and 
with  the  latter  action  may  recover  damages  beyond  the  amount  of  the  penalty.  Dick  v. 
Garkill,  2  Whart.  184. 

(4)  Covenant  will  not  lie  on  the  condition  in  a  title  bond  to  convey  land.  Huddle  v. 
Worthington,  1  OMo,  423 ;  S.  P.  Abiams  v.  Knouts,  4  Ohio,  214.    Covenant  will  not  lie 
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(  y)  and  Bristol  (2),  covenant  lies,  although  the  contract  be  not  onder  seal.  c0vKirA.1T. 
So  against  the  lessee  or  patentee  of  the  crown,  covenant  may  be  support* 
ed,  although  he  did  not  seal  the  lease,  or  any  ^counterpart  of  the  lease,  it 
being  matter  of  record,  and  the  lessee's  acceptance  of  the  demise  being 
in  such  case  as  obligatory  as  an  express  covenant  (d).  A  peculiar  case  is 
put  in  Co.  Lit.  (e)  ;  viz.  that  if  a  leas6  be  made  to  A.  and  B.  by  indenture 
between  the  landlord  of  the  one  part,  and  A.  B.  of  the  other  part,  and  A. 
only  execute  it,  but  B.  agree  thereto,  and  enjoy  the  premises  by  virtue 
of  the  demise,  ^^  an  action"  may  be  msdntained  against  A.  and  B.  jointly, 
upon  a  covenant  therein  running  with  the  land,  and  purporting  to  be  made 
by  them.  This  has  been  supposed  to  be  an  authority  for  the  position, 
that  in  the  above  instance  an  action  of  covenant  may  be  maintained  against 

A.  and  B.  (/).  But  the  authorities  cited  in  Co.  Lit.  (^)  do  not  support 
that  position ;  and  it  has  been  disputed,  with  much  appearance  of  reason, 
in  a  recent  valuable  publication  (A). .  And  it  would  seem  that  if  a  lessee 
by  deed-poll  assign  the  term,  although  in  express  terms,  ^^  mbject  to  the 
covenants  in  the  lease,"  the  proper  remedy  by  the  leBsee  against  the  as* 
signee  for  not  performing  the  covenants,  whereby  the  lessee  was  damnified, 
is  an  action  of  assumpsit,  not  an  action  of  covenant ;  the  assignee  not 
having  executed  any  deed  covenanting  to  perform  the  covenants  in  the 
lease  (t). 

Covenant  may  be  supported,  although  the  covenantee  did  not  sign  the 
indenture  (Jc) ;  and  we  have  seen  that  in  the  case  of  a  deed-poll,  a  stranger 
to  it  may  sue  on  a  covenant  therein  to  pay  him  a  sum  of  money,  thou^ 
it  is  otherwise  in  the  case  of  a  deed  inter  partem  (V)  (1).  The  right  of  suit 
is  constituted  by  the  covenantor's  execution  of  the  deed ;  and  in  these 
eases  the  acceptance  of  the  deed  by  the  covenantee,  and  his  production 
of  it  at  the  trial,  su£Sciently  testify  his  assent  to  the  contract,  if  necessary, 
to  render  it  binding  (m).  But  it  appears  to  be  essential  that  the  party 
claiming  the  benefit  of  tiie  covenant  should  be  named  therein  as  the  cove- 
nantee (n)  (2) .  Where  a  contract  under  seal  has  afterwards  been  varied  in 
the  terms  of  it  by  a  subsequent  parol  contract,  made  on  a  new  considera- 
tion, such  substantial  agreement  must  be  the  subject  of  an  action  of  as- 

(y)  22  E.  4, 2  a. ;  Prir.  Lond.  14« ;  F.  N.    56  b.  j  45  Edw.  11,  12. 

B.  146,  A. }  Com.  Dig.  London,  n.  1.  (h)  Piatt  on  Gov.  10  to  18. 

(z)  1  Leon,  2.  (0  5  B.  &  C.  589,  602  j  8  D.  &  R.  368, 

{d)  Cro.  Jac.  240,  399,  521 ;  Com.   Dig.  S.  C.  Case  lies,  id.    Sed  vide  Z  C.  fic  T.  462. 

Covenant,  A.  1 ;  Vin.  Ab.  Covenant,  B.  pi.  (k)  2  Roll.  Ab.  22,  Faith,  F.  pi.  2 :  Lulw. 

1 ;  Piatt  on  Cov.  9, 10.  305 ;  Com.  Dig.  Covenant,  A.  1 ;  3  B.  &  C. 

(f)231a.  353;   Smith©.  Rawson,  21   Wendell,  202; 

(/)  See  4  Crn.  Dig.  393,  3d  ed. ;  Com.  Olcott  v.  Dunklee,  16  Vermont,  478. 

Dig.  Covenant,  A.  1 ;  Vin.  Ab.  Condition,  1.  (I)  Com.  Dig.  Covenant,  A.  1 ;  ante,  2,  3. 

a.  2;  Dyer,  13  b.  pi.  66  ;  2  Rol.  R.  63,  159 ;  (m)  4  Croise  Dig.  393,  3d  edit.;  Shep. 

3  Bolst.  164;  Co.  Lit.  230  b,  n.  1,  by  Bat-  Tonch.  162. 

ier;  Co.  Lit.  by  Thomas,  vol.  ii.  229,  n.  Per  («)  1  Salk.  197  ;  Comb.  219,  S.  C.     Sed 

Lord  Tenterden,  5  B.  Ac  C.  602.  vide  1  Ld.  Raym.  28 ;  1  Salk.  214,  S.  C.  See 

(g)  Namely,  38  Edw.  3,  8  a. ;  3  Hen.  6,  14  Ves.  187  ;  16  id.  454  ;  Plait  on  Cov.  5. 


upon  a  contract  onder  seal,  which  has  been  materially  varied  by  a  subsequent  parol  agree- 
ment. The  remedy  is  on  the  subsequent  agreement.  M'Voy  o.  Wheeler,  6  Porter,  201 ; 
Raymond  v,  Fisher,  6  Missouri,  29. 

(1)  Berkly  v.  Hardy,  8  Dowl.  Ac  Ryl.  102 ;  Smith  o.  Emery,  7  Halst.  53.  But  an  action 
of  covenant  will  not  he  against  a  lessee,  or  his  assigns,  for  rent,  under  a  lease  sealed  by  the 
lessor  only.    Hinsdale  v.  Humphrey,  15  Conn.  431. 

(2)  De  Bolle  o.  The  Pennsylvania  Ins.  Co.,  4  Whart.  68. 
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covBHANT.  sumpsity'and  not  of  covenant  (o)  (1)  ;  and  it  has  been  holden,  that  covenant 
cannot  be  supported  against  the  assignee  of  the  grantor  of  a  rent-charge, 
though  *debt  is  sustainable  against  the  pernor  of  the  profits  (^).  In  some 
cases  where  the  breach  of  a  covenant  is  nusfeasance,  the  party  has  an 
election  to  proceed  by  action  or  covenant,  or  by  action  on  the  case  for 
the  tort  as  against  a  lessee,  either  during  his  term  or  afterwards  for  waste  (7). 
Deciara-  Xhe  rules  which  affect  the  farm  of  die  pleadings  in  covenant  will  be  ful- 
pSSiS^.  ^7  considered  hereafter.  We  may  here  observe  generally,  that  the  dec- 
iaraUon  in  this  action  must  state  that  the  contract  was  under  seal  (r)  (2)  ; 
and  should  usually  make  a  profert  thereof,  or  show  some  excuse  for  the 
omission  («)  (8).  It  is  not  necessary  to  state  the  consideration  of  the  de- 
fendant's covenant,  unless  the  performance  of  it  constituted  a  condition 
precedent,  when  such  performace  must  be  averred  (4)  ;  or  unless  a  con- 
sideration be  by  law  necessary ;  and  even  in  that  case  an  avennent  that 
the  defendant,  *^  for  the  consideration  mentioned  in  the  deed,"  thereby 
covenanted,  will  be  sufficient  on  general  demurrer,  the  defendant  not  crav- 
ing oyer  of,  and  settmg  out,  a  deed  showing  no  consideration,  ftc.  (€). 
Only  so  much  of  the  deed  and  covenant  should  be  set  forth  as  is  essen- 
tial to  the  cause  of  action ;  and  each  may  be  stated  acording  to  the  legal 
effect,  though  it  is  more  usual  to  declare  in  the  words  of  the  deed  ^5)« 
The  breach  also  may  be  assigned  in  the  negative  of  the  covenant  generally, 
or  according  to  the  legal  effect  (6).  Several  breaches  may  be  assigned 
at  common  law  (u) ;  and  as  the  recovery  of  damages  is  the  object  of  the 
suit,  a  sum  sufficient  to  cover  the  real  amount  should  be  laid  at  the  end  of 
the  declaration,  as  the  amount  of  the  damage  sustained. 

In  covenant  there  is  strictly  no  pUa  which  can  be  termed  a  general  is- 
sue, for  nim  est  factum  only  puts  in  issue  the  fact  of  sealing  the  deed  (7)  ; 

(0)  Ante,  103  ;  1  East,  630 ;  3  T.  R.  596.  Pig.  Pleader,  2  V.  2 ;  see  Flatt  on  Cor.  6. 

(p)  1  Salk.  198  J  1  Ld.  Raym.  322.  (s)  3  T.  R.  151. 

(q)  2  Bla.  Rep.  848,  1111.    Sed  quare,  h)  3  Ring.  322. 

wee  post,  (n)  Com.  Dig.  Pleader,  2  V.  2,  3;  Com. 

(r)  AsU€,  118;  2  Ld.  Raym.  1536;  Com.  Rep.  146. 


(1)  If  a  person  enteiH  into  a  bond  for  the  performance  of  certain  matters,  and  after- 
wanis  a  parol  agreement  is  made  between  the  parties  varjring  the  time  of  performance,  an 
action  cannot  bis  maintained  upon  the  bond  for  the  penalty,  bat  the  plaintiff  must  seek  his 
remedy  upon  the  agreement  enlarging  the  time  of  performance.  Ford  o.  Campfield.  6 
Halst.  327. 

(2)  Smith  V.  Emery,  7  Halst.  53.    Vide  Van  Santwood  v.  Sanford,  12  Johns.  179. 

(3)  Cutts  V.  United  States,  1  Gallis.  69.    Smith  v.  Emery,  7  Halst.  73. 

(4)  Harrison  v.  Taylor,  3  Marsh.  168;  Hounsford  p.  Fisher,  Wright,  580;  Goodwin  v. 
Lynn,  4  Wash.  C.  C.  714;  Leonard  v.  Bates,  1  Blackf.  175 ;  Tinney  v.  Ashley,  15  Pick. 
552;  Dakin  «.  Williams,  11  Wend.  67;  Jones  v,  Summerville,  1  rorter,  437;  Smith  o. 
Christmass,  7  Yerger,  565 ;  Famham  v.  Ross,  2  Hall,  167 ;  Thompson  v.  Grayi  2  Stew. 
&  Porter,  60. 

(5)  Gates  v.  Caldwell,  7  Mass.  68. 

(6)  Potter  V.  Bacon,  2  Wend,  583.  Randel  o.  Chesapeake  &  Del.  Canal  Co.,  1  Har- 
ring.  151 ;  Breckenridge  v.  Lee,  3  Bibb,  330 ;  Rickert  v.  Snyder,  9  Wend.  416. 

(7)  Nan  est  factum  is,  under  a  statute  of  Ohio,  a  plea  of  the  general  issue  in  Covenant. 
Grangers.  Granger,  6  Ham.  41.  Courciero.  Graham,  1  Ohio,  330,  so  far,  that  a  notice 
of  matter  in  bar,  or  in  set-off,  may  be  put  in  under  it,  ib. 

The  single  plea  of  wm  est  faction  admits  all  the  material  averments  in  the  declaratioa. 
M'Neish  v.  Stewart,  7  Cowen,  474 ;  Thomas  v.  Woods,  4  Cowen,  173 ;  Cooper  o.  Wat- 
son, 10  Wend.  202 ;  Barney  «.  Keith,  6  Wend.  555 ;  Kane  o.  Sawyer,  14  Johns.  89,  and 
puts  in  issue  only  the  giving  of  the  deed.  Legg  o.  Robinson,  7  Wendell,  194  ;  Norman 
V,  Wells,  17  Wendell,  136;  Hebbard  v.  Delaplaine,  3  Hill,  187;  Gonlding  v.  Hewitt,  2 
Hill,  644  ;  Dale  o.  Roosevelt,  9  Cowen,  307. 
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and  non  vnfregit  ixnventixmem  and  nU  debety  are  insafficlent  pleas  (x^)  (1) ;  m, 
and  therefore  most  matters  of  defense  must  be  pleaded  specially  (y)  (2).  co^»*w»- 
These  rules  will  be  fully  explamed  hereafter.  The  judgment  m  this  ac- 
tion is,  that  the  plaintiff  recover  a  named  sum  for  his  damage  which  he  hath 
sustained  by  reason  of  the  breach  or  breaches  of  covenant ;  together  with 
full  costs  of  suit,  to  which  the  plaintiff  is  in  general  entitled,  although  the 
damages  recovered  be  under  409.  (z)  unless  the  judge  certify  under  the 
statute  of  £liz.  (a). 


TV  DETINUE.  [  •ISl  ] 


The  action  of  detinue  is  the  only  remedy  by  suit  at  law  for  the  recovery 
of  a  personal  chattel  in  specie,  except  in  those  instances  where  the  party 
can  obtain  possession  by  replevying  the  same,  and  by  action  of  replevin  (i). 
In  trespass,  or  trover,  for  taking  or  detaining  goods,  or  in  assumpsit  for  not 
delivering  them,  damages  only  can  be  recovered. 

This  is  an  action  somewhat  peculiar  in  its  nature,  and  it  may  be  difficult 
to  decide  whether  it  should  be  classed  amongst  forms  of  action  ex  cantrae- 
tUy  or  should  be  ranked  with  actions '  ex  delicto.  The  right  to  ioin  deti- 
nue with  debt  (<;),  and  to  sue  in  detinue  for  not  delivering  goods  m  pursu- 
ance of  the  terms  of  a  bailment  to  the  defendant  ((2),  seem  to  afford  ground 
for  considering  it  rather  as  an  action  ex  contractu  (3)  than  an  action  of  tort. 
On  the  other  hand,  it  seems  that  detinue  lies  although  the  defendant  wrong- 
fully became  the  possessor  thereof  in  the  first  instance,  without  relation  to 
any  contract  (e).  And  it  has  recently  been  considered  as  an  action  for 
torty  the  gist  of  the  action  not  being  the  breach  of  a  contract,  but  the 
wrongful  detainer ,  for  which  reason,  although  a  declaration  in  detinue  has 
stated  a  bailment  to  the  defendant,  and  his  engagement  to  re-deliver  on  re- 
quest j  and  the  defendant  has  pleaded  that  the  bailment  was  as  a  security  for 
a  loan,  the  plaintiff  may,  without  being  guilty  of  a  departure,  reply  that  he 


(x)  Com.  Dig.  Pleader,  2  V.  4,  &c.;  8  (rf)  Post^  124. 

T.  E.  283;  1  Lev.'  183.  Jc)  Fost^  122.    It  is  also  clear,  that  a  set- 

(y)  Com.  Dig.  pleader,  V.  4,  &c.  on  is  not  available  in  this  form  of  action, 

(z)  Tidd,  9th  ed.  915,  963,  977,  978.  Bui.  N.  P.  181.    But  this  may  be  on  the 

{a)  43  £Uz.  c.  6 ;  Tidd,  Qth  ed.  952,  953,  ground  that  in   detinue  the  valae  of  the 

954«  goods  is  unliquidated,  and  the  claim  is  not 

(h)  3  Bla.  Com.  146,  152 ;  Willes,  180 ;  reduced  to  a  sufficiently  liquidated  amount 

Co.  Lit.  296  b;  Com.  Dig.  Detinue,  A.  to  render  the  application  of  the  law  of  set- 

(0  2  Saund.  117  b.  off  possible. 

ri)  The  plea  of  non  mf regit  conventumem  is  not  a  general  issue,  but  most  be  pleaded 
in  oar.  Phelps  v.  Sawyer,  1  Aik.  150.  See  Bender  v.  Fromberger,  4  Dall.  436;  Roose- 
velt V.  FurtOD,  7  Cowen.  7i. 

(2)  Where  all  the  covenants  are  in  the  affirmative,  omnia  performavU  is  a  good  plea. 
Bayley  v.  Rogers,  1  Greenl.  189 ;  See  Champ  v.  Asdery,  2  Marsh.  246 ;  Raugler  v.  Mor- 
ton, 4  Watts,  265. 

The  plea  of  "  conditions  performed' '  admits  all  the  facts  that  are  well  alleged  and  as- 
sumes the  proof  of  performance.  Harrison  v.  Park,  J.  J.  Marsh,  122.  See  Neave  v, 
Jenkins,  2  Yeatcs,  107  ;  Roth  «.  Miller,  15  Serg.  &  R.  105 ;  Bryant  «.  Smithson,  3  Stew. 
339. 

(3)  This  is  certainly  confirmed  by  the  history  of  the  action,  from  which  it  will  appear 
that  detinue  was  originally  no  other  than  tfh  action  of  debt  in  the  detinet,  instead  ot  the 
debt.  As  to  which,  as  well  as  the  ancient  law  respecting  t(us  action,  vide  2  Reeve's  Hist. 
E.  L,  261,  333,  336 ;  3  Reeve's  Hist.  E.  L.  66,  74. 
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TV.       tendered  the  debt,  and  that  the  defendant  afterwards  wrongftdly  withheld 
DBTuiuE.   ^Q  g^Q^  (^)      gjjj^^  the  3  &  4  W.  4,  c.  42,  s.  13,  abolished  wager  of 

law,  this  action  has  become  more  frequent  (^)« 

1st.  For         rftjg  action  may  be  considered,  Ist,  with  reference  to  the  nature  of  the 

TODperty  it  ^^^S  ^  ^^  recovered ;  2dl7,  the  plaintiff's  interest  therem ;  Sdlj,  the  in- 

Ues.  jary  ;  4thly,  the  pleadmgs ;  5thly,  the  judgment. 

This  action  is  only  sustainable  for  the  recoveiy  of  a  specific  eJujOtel,  and 
not  for  real  property  (A).  The  goods  for  which  it  is  brought  must  be  dis- 
tinguishable from  other  property,  and  their  identity  ascertainable  by  some 
certain  means,  so  that  if  the  plaintiff  recover,  the  sheriff  may  be  able  to 
deliver  tho  goods  to  him ;  thus  it  lies  for  a  horse,  a  cow,  or  money  in  a 

[  *122  ]  bag ;  but  for  money  or  com,  &c.  not  in  a  bag  or  chest,  or  ^otherwise  dis- 
tinguishable from  property  of  the  same  description,  detinue  cannot  be  sup- 
ported (i).  It  lies  for  the  recovery  of  charters  and  title-deeds,  the  proper- 
ty in  which  generally  accompanies  the  title  to  the  land  to  which  they  re- 
late (£).  And  it  is  sustainaole  upon  a  contract  for  not  delivering  a  specific 
chattel  in  pursuance  of  a  bailment  or  other  contract  (!)  ;  but  to  support  this 
action,  the  property  in  some  particular  chattel  must  be  vested  in  the  plain- 
tiff; and  therefore  assumpsit,  or  debt  in  the  detmet,  is  the  only  remedy  for 
the  non-delivery  of  corn,  &c«  sold,  where  no  specific  com  was  contracted 
for  (m). 

2diy.  The  A  person  who  has  the  absolute  or  general  property  in  certain  specific 
mt^sf '^  goods,  and  the  right  to  the  immediate  possession  thereof,  may  support  this 
action,  although  he  has  never  had  the  actual  possession  ;  therefore  an  heir 
may  maintain  detinue  for  an  heir-loom  ;  and  if  goods  be  delivered  to  A.  to 
deliver  to  B.,  the  latter  may  support  this  action,  the  property  being  vested 
in  him  by  the  delivery  to  his  use  (n).  But  if  the  plaintiff  have  not  the  right 
to  the  immediate  possession  of  the  goods,  and  his  interest  be  in  reversion^ 
he  cannot  support  detinue,  trover  or  trespass  (o) .  And  it  seems  to  be  a 
general  rule,  that  the  plantiff  must  have  a  general  or  special  property  in  the 
goods,  at  the  time  the  action  was  commenced^  in  order  to  maintain  deti- 
nue (  p).  A  person  who  has  only  a  special  property,  as  a  bailee,  &g.  may 
also  support  this  action,  where  he  delivered  tiie  goods  to  the  defendant,  or 
they  were  taken  out  of  such  bailee's  custody  (  q).  It  is  said,  that  if  a  per- 
son detain  the  goods  of  a  woman,  which  came  to  his  hands  before  her 
marriage,  the  husband  must  alone  bring  this  action,  because  the  property 
is  in  him  alone  at  the  time  of  the  action  brought  (r).  And  an  heir  who  is 
entitied  to  an  estate  per  autre  vie^  as  special  occupant,  may  in  this  action 
recover  the  titie-deeds  relating  to  the  estate  (^).  If  the  owner  of  an  es- 
tate deliver  the  title-deeds  to  the  bailee,  and  then  convey  away  the  estate,  the 
action  for  the  detention  of  the  deeds  should  be  brought  in  the  name  of  the 
new  proprietor  of  the  property  (<). 

(/)  Geldstone  t;.    Hewitt,   1    Cromp.  &  (m)  3  Woodd.  104;  1  Dyer,  24  b. 

Jerv.  565 ;  1  Tyr.  450,  S.  C.  (n)  2  Saund.  47  a  note  j  1  Bro.  Ab.  De- 

(g)  See  before,  Barry  v.  Robinson,  1  New  linue,  pi.  30,  45 ;  1  Rol.  Ab.  606  j   Com. 

Rep.  295;    King  v.  Williams,  3   Bar.  &  Dig.  Detinue,  A.;  4  Ring.  111. 

Ores.  538.  (o)  7  T.  R.  9. 

(h)  Cro.  Jac.  39.  }p)  4  Ring.  106. 

(t)  Com.  Dig.  Detinue,  B.  C. ;   Co.  Lit.  (q)  Bro.  Ab.  Detinue ;  1  Saand.  47  b,  c^ 

286  b;    3  Bla.  Com.   152;   2  Bulst.  308;  dj  4  Bing.  HI. 

Moore,  394.  (r)  Bui.  N.  P.  50 ;    ante,  83.     Sed   vide 

(k)  4  T.  R.  229,  232.  Rep.  temp.  Hardw.  120. 

(/)  Fitz.  N.  B.  13€l5  WiUes,  120 ;  3  Bla.  (s)  4  T.  R.  229,  231. 

Com.  152.  (0  See  4  Bing.  106. 
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The  gist  of  ibis  action  is  the  wrongful  detainer ^  and  not  the  original  tak*  it. 
ing  (u).  It  lies  against  any  person  who  has  the  actual  possession  of  the  ^^^^'i"''- 
chattel,  and  who  acquired  it  by  lawful  means,  as  either  *by  bailment,  ^^^^^^^ 
delivery,  or  finding  (x).  It  ia  a  common  doctrine  in  the  books,  that  this 
action  connot  be  supported,  if  the  defendant  took  the  goods  tortwudy  (y) ; 
an  opinion  which  appears  to  be  founded  on  the  judgment  of  Brian,  C.  J., 
who  held  (z)  that  detinue  could  not  in  such  case  be  supported ;  on  this  fal- 
lacious reasoning,  that  by  the  trespass  the  property  of  die  plaintiff  was  di- 
vested, and  consequently  that  the  property Hin  the  chattel  was  not  vested  in 
the  plaintiff  at  the  time  of  the  commencement  of  his  action  (a).  But  it  is 
observable,'  that  Vavasor,  J.,  in  the  same  case,  was  of  a  different  opinion 
and  the  notion  that  the  property  can  be  changed  by  the  trespass  appears 
unfounded,  for  though  a  trespasser  die  possessed,  the  property  is  not  lliere- 
by  altered  (6) ;  and  it  is  a  principle  of  law,  that  no  person  can  avail  himself 
of  his  own  wrong.  It  has  been  decided  that  if  goods,  &o.  taken  away 
continue  in  specie  in  the  hands  of  the  executor  of  the  wrong-doer,  replevin 
or  detinue  may  be  supported  against  the  executor  (e).  In  pleading  it  is 
usual  to  state  that  the  defendant  acquired  the  goods  hj  finding ^  (except 
where  he  is  declared  against  as  a  bailee)  ;  yet  that  allegation  is  not  travers- 
able (d)  ;  and,  as  observed  in  KeUlev.  BroomseU  (e),  if  detinue  could  not 
be  supported  because  the  original  taking  was  tortious,  a  person  might  be 
greatly  injured,  and  have  no  adequate  remedy ;  for  in  trover  damages  only 
can  be  recovered,  and  the  thing  detained  may  be  of  such  a  description,  that 
a  judgment  merely  for  damages  would  be  an  inadequate  satisfaction  (/)• 
Detinue  cannot  be  supported  against  a  person  who  never  had  the  posses- 
sion of  the  goods ;  as  against  an  executor  on  a  bailment  to  the  testator,  un- 
less the  goods  came  to  the  possession  of  the  executor  (^)  ;  (1)  nor  does  it  lie 
against  a- bailee,  if  before  demand  he  lose  them  by  accident  (A) ;  though  if 
he  wrongfully  deliver  the  goods  to  another,  he  will  continue  liable  (s). 
And  it  seems  that  if  the  defendant  represent  that  he  has  the  goods,  and 
thereby  induce  the  owner  to  bring  the  action  against  him,  he  is  liable,  al- 
though it  does  not  appear  that  he  had  the  general  controlling  power  over 
ihe  goods  (K).  If  goods  be  delivered  to  a  feme  before  her  marriage,  and 
afterwards  dotted,  the  action  may  be  ^brought  against  husband  and  wife  r  •^24  1 
(Z),  butif  the  bailment  were  to  the  husband  and  wife  after  marriage,  it  is 

(«)  3  Bla.  Com.  152 ;  Co.  Lit.  286  b ;  2       (c)  Bro.  Ab.  Detinue,  pi.  19.    For  a  eon- 

Bulst.  306  J  Geldstone  v.  Hewitt,  1  Cromp.  version  by  a  testator,  trover  would  be  the 

&  Jerv.  565  ;  i  Tyr.  450,  S.  C.  remedy  against  his  executor,  to  whose  hands 

(z)  Willes,  118 ;   Co.  Lit.  286  b ;  Filz.  the  goods  did  not  come,  see  1  Saimd.  216, 

N.  B.  138,  £. ;  Bac.  Ab.  Detinue.  217,  n. 

fy)  6  H.  7,  9  J  3  Bla.  Com.  152 ;  Bro.        (d)  Doc.  Plac.  124 ;  Bro.  Ab.  Detinue,  pi. 

Ab.  Detinue,  pi.  36,  53 :  Com.  Dig.  Detinue,  50 ;  1  New  Rep.  140  ;  Jenk.  2  Cent.  p.  78. 
D. ;  Vin.  Ab.  Detinue  B.  2,  pi.  5,  Trespass,        («)  Willes,  120. 

y.  pi.  12;  Cro.  Eliz.  824;  Selw.  N.  P.  De-        (/)  See  also  Cro.  Eliz.  824;  Com.  Dig. 

tinue,  2d  edit.  697,  note  3 ;  but  see  4th  edit.  Action,  M.  6 ;  27  H.  8,  22 ;  Vin.  Ab.  De- 

635,  note  3 ;  7th  edit.  668,  note  3.    In  equi-  tinue  D.  5,  pi.  62. 
ty,  see  10  Ves.  163.  {g)  Bro.  Detinue,  19 ;  2  Bulst.  303 ;  supra 


(z)  6  H.  7,  9.  note  (c). 

(a)  6  H.  7, 9.    Lord  Kenyon,  C.  J.  in  1        (h)  Bro.  Detinue,  pi.  1,  33, 40. 
East,  107,  108,  observed  upon  this  doctrine        (t)  Id.  and  pi.  2,  34 ;  2  B.  &  Aid.  703 ; 
of  the  property  being  altered  by  a  trespass.  Peake,  C.  N.  r.  42. 

(b)  Com.  Dig.  Bien,  E. ;  Selw.  Detinue ;        (k)  3  B.  &  C.  136. 
wue,  89,  90.  (0  Co.  Lit.  351  b. 

(1)  The  plea  of  non  detinet  by  an  executor  is  a  bad  plea  to  a  declaration  on  a  judgment 
against  his  testator ;  and  being  shown  to  be  false,  will,  on  motion,  ]fe  struck  out  with  costs. 
Ames  V.  Webber,  10  Wend.  624. 
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TV.  said  fhat  ilie  hasband  most  be  sued  alone  (m).  If  an  in&nt  have  bought 
DBTXKtTB.  goods,  and  on  application  for  payment  he  refuse  to  pay  on  the  ground  of 
his  infancy,  and  any  of  the  gooids  remain  in  specie,  they  should  be  demand* 
ed,  and  afterwards  the  prudent  course  will  be  to  declare  in  detinue  for  the 
goods,  with  a  count  in  debt  for  goods  sold  and  delivered,  and  at  least  on 
the  former  the  plainti£f  would  recover,  should  the  defendant  plead  infancy 
to  the  latter  (n). 
The  Wiih.  respect  to  the  Pleadingn  in  this  action,  more  certainty  is  necessa- 

pieadings,  ry  in  the  description  of  the  chattels  than  in  an  action  of  trover  or  reple- 
^^'  vin  (o)  ;  but  it  is  not  necessary  to  state  the  date  of  a  deed  {p  )  and  if  the  ao- 

tion  be  brought  for  several  articles,  the  value  of  each  need  not  be  stated 
eeparately  in  the  declaration,  though  the  jury  should  sever  the  value  of  each 
by  their  verdict  (;).  In  tiie  case  of  a  special  bailment  it  is  proper  to  de- 
clare, atieast  in  ^ne  count,  on  the  baibnent  (r)  ;  and  to  lay  a  special  re- 
quest (%) :  but  in  other  cases  it  is  sufficient  to  declare  upon  the  supposed 
finding,  which  we  have  seen  is  not  traversable  (().  And  the  plaintiff  may 
declare  on  a  bailment  to  re-deliver  on  request,  and  yet  in  his  replication  re- 
ly on  a  different  bailment  (u). 
The  Beg.  Gen.  Hil.  Term,  4  W.  4,  r.  m.,  orders  that  in  detinue  the 

Elea  of  non  detinet  shall  operate  as  a  demal  of  the  detention  of  the  goods 
y  the  defendant,  but  not  of  the  plaintiff's  property  therein,  and  that  no  oth- 
er defense  than  such  demal  shall  be  admissible  under  that  plea,  consequent- 
ly the  defendant  must  plead  specially  almost  every  ground  of  defense,  as 
that  the  goods  were  pawned  to  him  for  money  remaining  unpaid  ( y )  ;  and 
he  must  also  plead  specially  any  other  description  of  lien  (z). 

The  nature  of  this  action  requires  that  the  verdict  and  judgment  be  such 
that  a  specific  remedy  may  be  had  for  recovery  of  the  goods  detained,  or  a 
satisfaction  in  value  for  each  several  parcel,  in  case  they,  or  either  of  them, 
connot  be  returned ;  and  therefore,  where  the  action  is  for  several  chattels 
the  jury  ought  by  their  verdict  to  assess  the  value  of  each  separately  (a) ; 
and  if  the  jury  neglect  to  find  the  value,  the  omission  cannot  be  supplied  by 
r  *125  1  ^^^  ^^  inquiry  (6).  The  ^judgment  is  in  the  alternative,  that  the  plaintiff 
^  -'do  recover  the  goods,  or  the  value  thereof,  if  he  cannot  have  the  goods 

themselves,  and  his  damages  for  the  detention  and  his  full  costs  of  suit  (<?). 
This  action,  before  the  8  &  4  W.  4,  c.  42,  s.  18,  abolishing  wager  of  law 
in  all  cases,  was  in  most  cases  subject  to  wager  of  law,  on  which  account 
it  was  not  much  in  use  ;  but  now  it  is  frequentiy  adopted ;  and  it  is  a  very 
advantageous  remedy,  especially  where  it  is  material  to  embrace  in  the  same 
action  a  count  in  debt  for  a  money  demand  as  due  upon  a  contract. 

(m)  3  Bulst.  308 ;  38  Ed.  3,  fo.  1 ;  see  (y)  Co.  Lt.  283. 

ante,  105,  106.  {z)  Alexander  v.  M'Gowen,  Sittings  after 

)  Sm)rayn.(c)  M.  T.  3  (xeo.  4.    Fer  Abbott,  C.  J.,  and 

)  2  Saund.  74  b ;  Co.  Lit.  286  b.  per  Gaselee,  J.,  4  Bing.  112,  and  post,  Chap- 

'p)  Bac.  Ab.  Detinue,  B. ;  1  "Wils.  116.  ter  on  fleas. 

[q)  2  Bla.  Bep.  853 ;  Jenk.  2  Cent.  112;  (a)  2  Bla.  Rep.  854  j  3  H.  6,  43  a  j  Jenk. 

Bol.  N.  P.  51  a.  2  cent,  112. 

I  1  New  Rep.  146.  (b)  10  Co.  119  b. ;  Salk.  206. 

I  WiUes,  120.  (c)  Cro.  Jac.  682,    683  j    Tidd's   Forms, 

1  New  Bep.  140  j  4  T.  B.  329 ;  Willes,  388.    Townshend's  Judgment,  1  Book,  344, 

12d.'  2  Book,  82,  83,  84,  85  :  Aston's  £nt.  202 ;  2 

(u)  Geldstone  v.  Hewitt,  1  Tyr.  445  j   1  Keilw.  64. 
Crom.  dc  J.  565,  S.  C. 
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OF  ACTIONS  IN  FORM  EX  DELICTO. 


^ 


IflTURB 
OP  INJU- 
BIES  EX 
DELICTO 


Personal  actions  in  fonn  ez  delicto^  and  which  are  principally  for  the  re* 
dress  of  wrongs  unconnected  with  contract,  are  case,  trover  (<^),  replevin, 
and  trespass  vi  et  armU.  Mixed  actions  are  ejectment,  waste,  &c.  Be- 
fore we  consider  the  application  of  these  remedies,  it  is  advisable  to  take  a 
concise  view  of  the  nature  of  the  different  injuriee  ex  delicto^  because  they 
in  general  govern  the  form  of  the  action.  Thus  if  die  injury  he  forcible^ 
and  occasioned  immediately  by  the  act  of  the  defendant,  trespass  vi  et  or* 
mis  is  the  proper  remedy ;  but  if  the  injury  be  not  in  legal  contemplation 
f arable,  or  not  direct  and  immediate  on  the  act  done,  but  only  consequen- 
tial, then  the  remedy  is  by  action  on  the  ease  (e)  ;  and  there  are  other  points 
relating  to  the  nature  of  injuries,  which,  as  they  affect  the  form  of  the  ac- 
tion, it  is  material  to  ascertain. 

Injuries  ex  delicto  are  in  legal  consideration  committed  mth  force,  as 
assaults  and  batteries,  &c.,  or  withovt  force,  as  slander,  &c.  (/).  They 
are  also  either  immediate  and  direct,  or  mediate  and  consequentiaL  It  is 
frequently  difficult  to  determine  when  the  injury  is  to  be  considered  forpi- 
ble  or  not,  and  when  immediate  and  consequential,  and  therefore  when 
trespass  or  case  is  the  proper  remedy  (1). 

Force  is,  in  legal  consideration,  of  two  descriptions,  either  implied  by  When  for- 
law,  or  actual;  force  is  impUed'm  every  trespass,  quare  clausumfregit  (^g),  ^^  ^^ 
The  distinction  is  materiid,  and  is  thus  put  in  Salkeld :  *^  If  one  enter 
into  my  ground,  I  must  request  him  to  depart,  before  I  can  lay  hands  on 
him  to  turn  him  out ;  for  every  impositio  manuum  is  an  assault  and  battery, 
which  cannot  be  justified  upon  the  account  of  breaking  the  close  in  law, 
without  a  previous  request  to  depart ;  the  other  is  in  <ictual  force,  as  in 
burglary,  or  breaking  open  a  door  *or  gate,  and  in  that  case  it  is  lawful  to  [  *126  ] 
oppose  force  to  force ;  or  if  one  break  down  the  gate,  or  come  into  my 
close  vi  et  armis,  I  need  not  request  him  to  be  gone,  but  may  lay  hands 
on  him  immediately ;  so  if  one  comes  forcibly  and  take  away  my  goods,  I 
may  immediately  oppose  him,  for  there  is  no  time  to  make  a  request" 
(A).  In  the  case  of 'false  imprisonment  also  force  is  implied  (t).  And 
the  law  implies  force  where  a  urife,  daughter,  or  servant,  has  been  enticed 
away  or  debauched,  though  in  fact  they  consented,  the  law  considering 
them  incapable  of  consenting ;  and  therefore  in  such  case  trespass  may  be 
supported,  though  case  for  the  consequence  of  the  wrong  has,  till  of  late, 
been  the  more  usual  form  of  declaration  (Jc)  (2).    The  degree  of  violence 


(d)  Trover f  is  only  a  breach  of  actions  up- 
on the  case.  Detinue  has  been  already  no- 
ticed as  an  action  ez  contractu^  atUe,  120, 
121 ;  bnt  see  id.  note. 

(e)  3  East,  593 ;  2  New  Rep.  117,  446. 

(f)  3  Bla.  Cam.  118,  398,  399. 


/)3 


SaUc.  641.  Co.  Lit.  257  b.  161  b. 
16^^a ;  1  Sannd.  81, 140,  n.  4 ;  8  T.  B.  78 ; 
Bac.  Ab.  Trespass. 


(h)  2  Salk.  641 ;  8  T.  R.  78,  357. 

(t)  Bnt  an  imprisonment  does  not  implied- 
ly and  necessarily  include  a  battery,  1  New 
Rep.  255. 

(k)  3  Wils.  18,  Fits.  N.  B.  89.  0. ;  5  T. 
R.  361;  6  East,  387;  3  Bla.  Com.  140. 
According  to  2  New  Rep.  476,  trespass, 
seems  now  to  be  the  prc^r  form,  see  2 
Stark.  R.  495. 


(1)  The  distinction  between  trespass  and  case  is  in  effect  broken  down  by  statute  in 
Massachusetts.  So  the  distinction  between  trespass  and  trespass  on  the  case  has  been 
abolished  in  Maine  by  statute.  Welch  v.  Whittemore,  25  Maine,  86;  Leathers  v.  Carr,  11 
Shepley,  351. 

(2)  Parker  v,  EllioU,  6  Munf.  587 ;  Gilmer,  33 ;  Van  Horn  o.  Freeman,  1  Halst.  322 ; 
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NiLTURB     i^ith  which  the  act  is  done,  is  not  material  as  &r  as  regards  Hie  farm  of 
RiEs^Bx    <^<3tion,  for  if  a  log  were  pat  down  in  the  most  quiet  way  on  a  man's 
DELICTO,    foot,  the  action  would  be  trespass ;  but  if  thrown  into  the  road  widi  what- 
ever violence,  and  one  afterwards  fell  over  it,  it  would  be  case  and  not 
trespass  (I).    And  trespass  is  the  remedy  where  rubbish  is  laid  so  near  my 
*  wall  that  l^e  natural  consequence  is,  that  some  of  it  rolls  against  and 

comes  in  contact  therewith  (m).  With  respect  to  injuries  to  rights  of  pro- 
perty not  tangible^  such  as  reputation  and  health,  and  real  property  incor- 
poreal, as  the  right  of  way,  common,  &c. ;  as  the  matter  or  property  injured 
cannot  be  affected  immediately  by  any  substance,  the  injuries  thereto,  how- 
ever  malevolent  and  however  contrived,  cannot  be  considered  as  commit- 
ted with  force  (n). 

In  general  a  mere  nonfeasance  cannot  be  considered  as  forcible,  for 
where  there  has  been  no  act,  there  cannot  be  force,  as  in  the  case  of  a 
neglect  to  take  away  tithes  (o),  or  a  mere  detention  of  goods  without  an 
unlawful  taldng  (  p),  or  the  neglect  to  repair  the  banks  of  a  river  whereby 
the  plaintiff's  land  was  oveiflowed  (;),  for  neglect  to  re-deliver  a  beast  dis*- 
trained  damage  feasant,  when  sufficient  amends  were  tendered  before  the 
beast  was  impounded  (r). 

When  it  is  material  to  rely  upon  acttial  force  in  pleading^  as  in  the 
case  of  a  forcible  entry,  the  words  ^'  manu  forti^^*  or  with  '^  strong 
hand,"  should  be  adopted  (s) ;  but  in  other  cases  the  words  ^^vi  et  armisj* 
or  with  force  and  arms,  are  sufficient  (^). 
r  *127  ]      An  injury  is  considered  as  immediate  when  the  act  complabed  of  *iUdfy 
when  im-  3^^  not  merely  a  consequence  of  that  act,  occasions  the  injury.    Thus 
TOB^*^  *^^  if  a  blow  be  given  by  one  to  another  (1),  or  he  drive  a  carriage  and  horses 
quentiai.    agsunst  himor  his  property  (u)  (2),  or  if  he  pour  water  on  another  person 
or  his  land  (2;),  or  do  any  act  thereon  (y),  or  if  a  wild  beast  or  other  dan- 
gerous thing  be  turned  out  or  put  in  motion,  and  mischief  immediately  en- 

O)  Per  Le  Blanc,  J.,  3  East,  602  j  1  Stra,        (s)  8  T.  B.  357,378. 


,  5  T.  B.  649.  (g  Id.   ibid.     But  the  omission  of  the 

(m)  9  B.  &  C.  591.  woros  vi  et  armis,  is  not  objectionable  on 

(n)  3  BLa.  Com.  122, 123.  general  demurrer,  and  is  aided  by  verdict. 

0)  i  B.  &  P.  476 ;  Ld.  Baym.  188.  1  Saund.  81,  n.  1. 

p)  2  Saund.  42  k.  1.  (u)  3  East,  593  ;  1  Campb.  497 ;  2  Campb. 
q)  Bro.  Ab.  Action  sur  le  Case,  pi.  36 ;    465. 

Fits.  N.  B.  93 ;  Bac.  Ab.  Trespass.  (x)  2  Ld.  Baym.  1403. 

(f)  8  Co.  41.  (y)  1  Ld.  Baym.  188. 

Haney  v.  Townsend,  1  M'Cord,  207 ;  Bam  v.  Bank,  3  Serg.  &,  B.  215 ;  Clough  v.  Ten- 
ney,  5  Greenl.  446.  in  this  last  case  it  was  held  that  case  was  the  only  remedy  for  a 
father  where  the  injaij  was  done,  in  the  house  of  another.  See  Jones  v.  Tiver.  4  Litt. 
25.  Case  lies  for  criminal  conversation  with  the  plaintiff's  wife.  Van  Vacter  o.  McEillip, 
7  Blackf.  578.  In  trespass  de  bonis  asportatis,  no  actual  force  is  necessary  to  be  proved. — 
Gibbs  V.  Chase,  10  Mass.  124.  It  lies  for  levying  upon  the  property  of  the  plaintiff  under 
an  execution  against  another,  and  requiring  the  engagement  of  a  receiptor  that  the  property 
shall  be  forthcoming,  or  the  amount  of  the  execution  paid,  although  there  has  been  no 
removal  of  the  property,  and  the  receiptor  permits  the  party  to  remain  in  possession,  and 
to  dispose  of  it  as  his  own.    Phillips  v.  Hall,  8  Wend.  610. 

(1)  Beam  v.  Bank,  3  Serg.  Ac  Bawle,  215 ;  Parker  v.  Elliotte,  Gilm.  33 ;  Martin  o. 
Payne,  9  Johns.  387  -,  Lyon  v.  Hamilton,  Spear  v.  Patterson,  Zurtman  v.  Miller,  cited  3 
Serg.  &  Bawle,  216 ;  Mercer  v,  Walmsley,  5  Harr.  6c  Johns.  27  -j  Vaughan  v.  Bhodes,  2 
M'Cord,  227.  Case,  and  not  trespass,  is  the  proper  form  of  action  for  debauching  the 
daughter  of  the  plaintiff  where  the  injury  was  done  in  the  house  of  another.  Clough  9. 
Tenny,  5  Greenl.  446. 

(2)  Vide  Taylor  v,  Bainbow,  2  Hen.  6c  Mun.  423 ;  Bappelyea  v.  Hulse,  7  Halst.  257. 
Trespass  lies  for  a  direct  and  violent  injury  to  personal  property  whether  the  act  be  done 
intentionally  or  through  negligence.    Schuer  o.  Veeder,  7  Blackf.  342. 
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sue  (z),  or  if  a  log  be  thrown  into  a  highway^  and  in  the  act  of  throwing  or 
falling,  hit  another,  or  if  a  party,  as  just  observed,  lay  rabbish^so  near  the 
plaintifiTs  wall  that  the  necessary  or  natural  consequence  is,  that  some  of 
it  will  roll,  and  it  accordingly  comes  against  the  wall  (a),  the  injury  is  im- 
mediate, and  trespass  is  the  remedy  (6).  And  where  a  lighted  squib  was 
thrown  in  a  market-place,  and  afterwards  thrown  about  by  others  in  self- 
defense,  and  ultimately  hurt  the  plaintiff,  the  injury  was  conddercd  as 
the  immediate  act  of  the  first  thrower  (1),  and  a  trespass ;  the  new  direc- 
tion  and  new  force  given  to  it  by  the  other  person  not  being  a  new  tres- 
pass, but  merely  a  continuation  of  the  original  force  (c).  It  is  a  direct 
trespass  to  injure  the  person  of  another  by  driving  a  carriage  against  the  car- 
riage wherein  such  person  is  sitting,  although  the  last  mentioned  carriage 
be  not  the  property  of,  nor  in  the  possession  of  the  person  injured ;  and 
where  the  defendant  drove  his  gig  against  another  chaise,  whereby  the  plain- 
tiff's wife  was  much  hurt  and  injured,  it  was  held,  that  an  action  at  the  suit 
of  the  husband  and  wife  was  properly  brought  in  trespass  (<2).  And  where 
the  defendant  driving  his  carriage  on  the  wrong  side  of  a  road,  when  it  was 
dark,  by  accident  drove  against  the  plaintiff's  curricle,  it  was  holden  that 
the  injury  which  the  plaintiff  had  sustained,  having  been  immediate,  from 
theact  of  driving  by  the  defendant,  trespass  might  be  maintained  (e)  (!)• 
Case  must  be  adopted  where  the  defendant's  servant,  and  not'  the  de- 
fendant personally,  caused  the  injury  by  his  carelessness,  &;c.  (f)  (2). 

But  where  the  damage  or  injury  ensued  not  directly  from  the  act  com- 
plsdned  of,  it  is  termed  consequential  or  mediate,  and  cannot  amount  to  a 
trespcui.  Thus,  in  the  instance  just  stated,  if  a  log,  in  the  act  of  being 
thrown  into  the  highway,  hit  another,  the  injury  is  immediate ;  but  if  after  it 
has  reached  the  highway ,  a  person  fall  over  it  and  be  hurt,  the  injury  is  only 


z)  3  East,  596. 

^a)  9  B.  &  C.  591. 

lb)  1  Stra.  636 ;  5  T.  R.  609. 


5  T.  R.  648;  see  2  New  Rep.  117,  446;  3 
Campb.  188,  in  which  it  is  qoestioDed  wheth- 
er the  plaintiff  may  not,  in  this  instance, 


i. _ _^ ^ 

(cj  3  WUs.  403';  2  Bl.  R.  892 ;  S.  T.  R.    waive  t£e  force  or'^tresiass,  and  declare  in 

30.  case  for  the  negligence,  if  nrovable :    and 

f: 


case  for  the  negligence,  if  provable ;    and 
d)  1  Moore,  407 ;  7  Taunt.  698,  S.  C.  see  4  B.  &  C.  227,  per  Bayley,  J. 

c)  3  East,  693 ;  1  Campb.  497 ;  2  Jd.  465 ;        (/  )  Post, 


VkTUBE 
OF  INJU- 
RIES EX 
DELICTO. 


(1)  So  where  the  defendant  by  discharging  a  gun  frightened  the  plaintiff's  horse,  who 
ran  away  and  broke  his  carriage,  trespass  was  held  to  be  the  proper  remedy.  Cole  v. 
Fisher,  11  Mass.  137.  Trespass  is  the  proper  remedy  for  beating  a  drum. in  the  highway, 
where  a  wagon  and  team  are  passing,  by  which  the  horses  are  frightened,  and  run  away 
and  injure  the  wagon.  Loubz  v.  Hulher,  1  Dev.  185.  See  Childress  v.  Yourie,  1  Meigs, 
463. 

(2)  For  the  criterion  of  trespass,  see  Smith  v.  Rutherforth,  2  Serg.  &  Rawle,  358,  and 
when  the  action  should  be  trespass,  and  when  case.  Cotteral  v.  Cummins,  6  Serg. 
6c  Rawle,  343.  The  invasion  of  a  franchise  or  mere  incorporeal  right,  is  to  be  redressed 
by  an  action  on  the  case;  but  when  visible,  tangible,  corporeal  property  is  injured,  if  the 
injury  be  direct,  immediate  and  wilful,  trespass  is  the  proper  form  of  action,  although  that 
property  be  connected  with,  or  be  the  means  by  which  an  mcorporeal  right  is  enjoyed.  Thus^ 
where  a  party  was  authorized  by  an  act  of  the  legislature  to  erect  a  dam  in  a  river  pre- 
viously declared  a  public  highway,  and  after  its  erection  it  was  wUfully  and  intentionally  cut 
away  by  third  persons,  and  an  immediate  and  direct  injury  ensued ;  hdd^  that  the  remedy 
was  by  action  of  trespass,  and  not  case.  Wilson  v.  Smith,  10  Wend.  324.  Where  the  in- 
jury is  direct  and  immediate,  proceeding  from  the  wilful  and  intentiojial  act  of  the  defend- 
ant, the  action  ntust  be  trespass  ;  but  if  the  injury  be  attributable  to  negligence  though  it  be 
immediate,  either  case  or  trespass  may  be  brought.  lb.  and  Percival  v.  Hickey,  18  Johns.  257. 
Baldridge  v.  Allen,  2  Iredell,  206.  Trespass  on  the  case  may  be  sustained  for  an  injury  to 
personal  property,  which  is  the  result  merely  of  the  negligence  of  the  defendant,  although 
the  injury  is  immediate.  Claflin  v.  Wilcox,  18  Vermont,  605.  So  case  lies  for  a  direct  and 
violent  injury  to  personal  property,  if  it  was  caused  by  the  defendant's  carelessness,  and  the 
act  wa.s  not  wilfully  done.    Schuer  c.  Veeder,  7  Blackf.  342. 

(3)  See  Wright  v.  WUcox,  19  WendeU,  343. 
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consequential,  and  the  remedy  should  be  case(l),  for  wrongfully  or  earelessly 
throwing  and  leaving  the  ^timber  in  the  road  (^)  (2).  80  if  a  person  pour 
water  on  my  land,  the  injury  is  immediate ;  but  if  he  stop  up  a  water- 
course on  his  own  land,  whereby  it  is  prevented  from  flowing  to  mine  aa 
usual,  or  if  he  place  a  spout  on  his  own  building,  in  consequence  of  which 
water  afterwards  runs  therefrom  into  my  land,  the  injury  is  consequential ; 
because  the  flowing  of  the  water,  which  was  the  immediate  injury,  was  not 
the  wrong-doer's  immediate  act,  but  only  the  consequence  thereof,  and 
which  will  not  render  the  act  itself  a  trespass  or  immediate  wrong  (A)  (3). 
It  is  chiefly  in  actions  for  running  down  ships  that  difficulties  occur,  be- 
cause the  force  which  occasions  the  injury  is  not  in  such  case  necessarily 
the  immediate  act  of  the  person  steering,  for  the  winds  and  waves  may 
and  generally  do  occasion  the  force,  and  the  personal  act  of  the  party 
rather  consists  in  putting  the  vessel  in  the  way  to  be  acted  upon  by  the 
wind,  and  the  injury  might  even  have  happened  from  the  operation  of  the 
wind  and  tide  counteracting  his  efibrts  (t).  In  the  case  of  an  injury  aris- 
ing from  carelessness  or  unskilfulness  in  navigating  a  ship,  if  the  injury 
were  merely  attributable  to  negligence  or  want  of  skill,  and  not  to  the 
mlfid  act  of  the  defendant,  with  intent  to  injure  the  plaintiff,  the  party  in 
jured  has,  it  seems,  an  election,  either  to  treat  the  negligence  or  unskilful- 
ness of  the  defendant  as  the  cause  of  action,  and  to  declare  in  case,  or  to 
consider  the  act  itself  as  the  injury,  and  to  declare  in  trespass  (A;)  (4). 
And  it  is  probable  the  same  doctrine  would  be  applied  to  the  case  of  an 
injury  resulting  from  the  careless  or  unskilful  driving  of  a  carriage  (2). 
And  it  was  recently  held,  that  where  through  negligent  and  careless  driv- 
ing, one  vehicle  is  caused  forcibly  to  strike  another,  an  action  an  the  case 
is  sustainable  for  the  injury  done,  although  it  be  immediate  upon  the  vio- 
lence, unless  the  act  producing  it  was  wUful  (m)(5),  and  if  both  parties  were 

f/r)  3  East,  602;  1  Stra.  636:  5  T.  B.  (k)  2  New  Rep.  117;  8  T.  R,  188;  3 

649  East,  601  j  1  B.  &  P.  472 ;  4  B.  &C.  220 

(h)  Stra.  634,  635 ;  Ld.  Raym.  1399 ;  2  to  228  ;  bnt  see  anU,  and  note  («). 

Burr.  1114.  (0  Id, ;  see  next  case,  supporting  the  an- 

(i)  8  East,  603,  602  j  8  T.  R.  192 ;  1  B.  thorns  suggestions. 

&  P.  476.  (m)  Williams  v.  Holland,  6  Car.  &  P.  23. 


n)  But  in  such  a  case,  if  it  appear  that  the  party  injured  did  not  use  ordinary  care,  by 
which  the  obstruction  might  have  been  ayoided,  he  cannot  maintain  the  action.  Smith  9. 
Smith,  2  Pick.  621. 

(2)  See  Linsley  v.  Bushnell,  15  Conn.  225.  Case  lies  against  a  private  religious  corpo- 
ration, for  leaving  the  walls  of  their  church,  after  it  had  been  -destroyed  by  fire,  in  such  a 
state  that  they  were  blown  down  upon  a  passer-by.  Rector,  &c.  v.  Bucklmrt,  3  Hill,  193. 
One  cannot  recover  for  an  injury,  even  from  the  gross  negligence  of  another,  unless  he  be 
free  from  culpable  negligence  on  his  own  part.  Bush  v.  Brainard,  1  Cowen,  78 ;  Smith  0. 
Smith,  2  Pick.  621  j  Hartford  v.  Roper,  21  Wend.  615  ;  Washburn  v.  Tracy,  2  Chip.  128 ; 
Noyes  ».  Morris,  1  Vermt.  353 ;  Lane  v.  Crombie,  12  Pick.  177  ;  Buckle  v.  Dry  Dock  Co., 
2  Hall,  151 ;  Harlow  v.  Humiston,  6  Cowen,  189 ;  Johnson  v.  Castleman,  2  Dana,  378  ^ 
Simpson  1;.  Hand,  6  Whart.  311;  Barnes  ».  Cole,  21  Wend.  188;  Coggswell  t.  Baldwin, 
15  Vermont,  404  ;  Wynn  v.  Allard,  5  Watts  &  Serg.  524.  But  where  the  defendant  negli- 
gently left  his  horse  and  cart  unattended  in  the  street,  and  the  plaintiff,  a  child  seven  years 
old,  got  upon  the  cart  in  play,  and  another  child  incautiously  led  the  horse  on,  and  the  plain- 
tifif  was  thereby  thrown  down  and  hurt,  it  was  held  that  the  defendant  '^'as  liable  in  an 
action  on  the  case,  though  the  plaintiff  was  a  trespasser,  and  contributed  to  the  mischief  by 
his  own  act.    Lynch  v.  Nurdin,  I  Adol.  &  El.  N.  S.  29. 

(3)  Vide  Adams  v,  Hemmenway,  1  Mass.  145 ;  Arnold  v.  Foot,  12  Wend.  330. 

(4)  See  Gates  v.  Miles,  3  Conn.  64  ;  Case  v.  Mark,  2  Ham.  169 ;  Post  v.  Munn,  1  South, 
61;  BUn.  v.  Campbell,  14  Johns.  432;  Dalton.  v.  Favour,  3  N.  Hamp.  465 ;  Percival  v. 
Hicdey,  18  Johns.  257,  where  the  cases  are  reviewed  by  C.  J.  Spencer.  Where  the  injury 
is  both  direct  or  immediate  and  consequential,  the  party  injured  has  an  election  to  sue 
either  in  case  or  trespass.    M'Alister  v.  Hommond,  6  Cowen,  342. 

(5)  Claflin  c.  Wilcox,  18  Vermont,  605;  Schuer  v.  Veeder,  7  Blackf.  342;  Payne  v. 
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to  blame  and  gmlty  of  negligence,  then  neither  can  flue  at  law  (n)  (1).   natusb 
So  where  there  has  been  an  illegal  distress,  the  plaintiff  has  frequently  the   ^ns^]^ 
option  of  declaring  in  case  or  in  trespass  (o).    And  it  is  clear  that  trover  (j>')   bbucto. 
or  it  seems  detinue  (9),  may  be  supported,  although  the  defendant  obtained 
the  goods  by  an  act  of  trespass.    In  Seott  v.  Sheppard  (r),  Mr.  J.  Black- 
stone  said,  that  a  person  may  bring  trespass  for  the  immediate  injury,  and 
subjoin  a  per  quod  for  *the  consequential  damage,  or  case  for  the  conse-  [  *129  ] 
quential  damage,  passing  over  the  immediate  injury ;  and  in  Pitts  v.  Qaince 
and  another  («),  where  the  declaration  was  in  case,  and  stated  that  the 
plaintiff  was  master  of  a  ship  laden  with  com  ready  to  sail,  and  that  the 
defendant  seized  the  ship  and  detained  her,  whereby  the  plaintiff  was  pre* 
vented  from  proceeding  in  his  voyage,  an  exception  was  taken  that  the 
declaration  should  have  been  trespass,  and  several  cases  were  cited  ;  but 
Lord  Holt  observed,  that  in  those  cases,  the  plaintiff  had  a  property  in 
the  thing  taken,  but  here  the  ship  was  not  the  master's,  but  the  owner's ; 
the  master  only  declared  as  a  particular  officer,  and  could  only  recover  for 
bis  particular  loss,  yet  he  might  have  brought  trespass,  as  a  bailee  of  goods 
may,  and  declared  upon  his  possession,  which  is  sufficient  to  maintain  tres- 
pass.   Hence  it  appears  that  either  trespass  or  case  may  sometimes  be 
supported  where  there  is  both  an  immediate  and  also  a  eonseqiiential  inju- 

Cases  sometimes  arise  where  the  law  considers  special  consequential  ^^^^  ^^ 
damages  as  too  remote^  but  case  lies  for  not  repairing  the  defendant's  fence,  qaentlal 
per  quod  plaintiff's  horses  escaped  into  the  defendant's  close,  and  were  not  too 
there  killed  by  the  fallmg  of  a  hay  stack,  the  Court  considering  that  such  ^^^°^^- 
damage  was  not  too  remote  (^). 

The  legality  or  iUegality  of  the  original  act  is  not  in  general  the  cri-  ^^^}^^ 
tenon  whether  the  injury  was  immediate  or  consequential,  and  will  not  the^on^- 
tiierefore  be  the  test  whether  the  remedy  should  be  trespass  or  case  (y).  nai  act. 
A  person  may  become  an  immediate  trespasser  vi  et  armis  (1),  even  in  the 
performance  of  a  lawful  act,  if  in  the  course  of  such  performance  he  be 
guilty  of  neglect ;  as  if  he  hurt  another  by  accident  (;?).    And  case  will 

(»}  Id.  ibid;  but  in  Admiralty  Courts  it  is  (s)  1  Salk.  10  ;  2  B.  &  R.  256. 

otherwise,  see  2  Chitty's  Gen.  Frac.  514,  (t)  See  the   last  eight   notes,  and   Wil- 

515.  liams  v.  Holland,  6  Car.  &  P.  23. 

(0)  1  B.  &  C.  145  ;  2  D.  6c  B.  256 ;  3  (u)  f  owel  v.  Salisbary,  2  Younge  &  Jenr. 

Stark  171.  391. 

(p)  1  £.  &  C.  142 ;  4  Id.  286.  (y)  1  Stra.  635,  n.  2 ;   3  £ast,  601 ;   3 

iq)  Ante,  122,  123.  Wils.  409;  2  Bla.  Hep.  894. 

(r)  2  Bla.  Bep.897;  11  Mod.  180;  4  Co.  (z)  Id.;  3  Wils.  411;   1  Stra.  596;  27 

94  b,95;  Hob.  180;  Sty.  99;    1  B.  &  P.  H.6,2da;  1  Bing.  213. 
475;  2Barr.  1113;  Salk.  110. 


Smithf  4  Dana,  497.  Where  the  injury  consisted  in  driving  the  plaintiff's  beast  upon  a 
fence,  whereby  its  death  was  caused,  it  was  held  that  either  trespass  or  case  would  lie. 
Waterman  v.  Hall,  17  Vermont,  128.    See  James  v.  Caldwell,  7  Yerger,  38. 

(1)  See  Abbott,  Shipp.  (6th  Am.  ed.)  230>  in  note.  The  same  rule  is  applied  in  courts  of 
tammon  km,  to  cases  or  damage  done  by  collision  of  vessels.  Vanderplank  v.  Miller,  1 
Moody  &  Mai.  169;  Vennall  v.  Gamer,  1  Crompt.  6c  Mees.  21 ;  Simpson  v.  Hand,  6 
Wharton,  311 ;  BroadweU  v.  Swigert,  7  B.  Monroe,  39 ;  Lack  v.  Seward,  4  Carr.  dc  Payne, 
106;  Eennard  v.  Burton,  25  Maine,  39;  Sills  v.  Brown,  9  Carr.  &  Payne,  601;  New 
Haven  Steamboat  Co.  v.  Vanderbilt,  16  Conn.  420;  Bathbun  v.  Payne,  19  Wendell,  399  j 
Baisin  o.  Mitchell,  9  Carr.  dc  Payne,  613 ;  Barnes  v.  C<Ae,  21  Wendell,  188.  The  Scioto, 
Bavies  Rep.  359,  364.  A  different  rule  prevails  in  the  Admiralty,  Abbott,  Shipp.  (6th  Am. 
ed.)  230.  in  note. 

(2)  Blin.  V.  Campbell,  14  Johns.  432 ;  18  Johns.  288 ;  CotteraU  v.  Cummins,  6  Serg.  a& 
R4wle^a43.    Vide  Stultz  0.  Dickey,  5  Binn.  288. 
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KATT7RE  He  foT  dolttg  ftii  unlawfiil  act  if  the  damage  snatained  thereby  be  not  im- 
OF  INJT7-  iQediate  but  conseqaential,  although  the  defendant  has  no  maliciooa  inten* 
i^icTo.  tion  (a).  However  if  the  injury  was  committed  through  the  medium  of 
and  under  regular  process,  as  in  the  case  of  a  malicious  arrest  or  prosecu- 
tion, although  such  injury  were  forcible  and  immediate,  yet  the  remedy 
must  be  case  (()  (1).  If,  however,  the  act  complained  of  amount  to  a 
febny^  as  if  the  house  were  entered,  or  the  gopds  were  taken  burglariously 
or  feloniously,  the  civil  remedy  is  merged  in  the  criminal  offense,  and 
no  action  can  be  maintamed  until  the  offender  has  been  duly  prosecut- 

Intent         ®^>  ^^'  (^)* 

when  ma  Nor  is  the  motive j  intent  or  dengn  of  the  wrong-doer  towards  the  com- 
terial.  plainant  the  criterion  as  to  the  form  of  the  remedy  (J)  ;  for  where  *the 
[  *130  ]  act  occasioning  an  injury  is  unlawful,  the  intent  of  the  wrong-doer  is  im- 
material (^)  (2),  and  it  is  clear  that  the  mind  need  not  in  general  concur  in 
the  act  that  occasions  an  injury  to  another,  and  if  the  action  occasion  an  im- 
mediate injury,  trespass  is  the  proper  remedy  without  reference  to  the  in- 
tent (/).  If,  however,  in  pleading,  the  injury  be  stated  to  have  been 
committed  wilfully  (8)  and  in  other  respects  it  be  uncertain  whether  it  be 
immediate  or  consequential,  the  Court  will  consider  it  as  immediate  in- 
jury (^).  There  are  many  cases  in  the  books,  where  the  injury  being  di- 
rect and  immediate,  trespass  has  been  holden  to  lie,  though  the  injury 
were  not  intentional ;  as  in  Weaver  v.  Ward  (A),  where  the  defendant  ex- 
ercising in  the  trained  bands,  and  firing  his  musket,  by  accident  hurt  the 
plaintiff:  and  in  Underwood  v.  Hewson  (i),  where  one  uncocldng  a  gun, 
it  went  off,  and* accidentally  wounded  a  by-stander.  And  if  one  turning 
round  suddenly  were  to  knock  another  down  (4),  whom  he  did  not  see, 
without  intending  it,  no  doubt  the  action  should  be  trespass  (k)  ;  and  where 

(a)  11  Mod.  180 ;   3  Wils.  Ill,  410 ;  2        (0  6  £ast,  464,  473,  474 ;  2  East,  107 ;  5 

Bla.  fiep.  895.  £sp.  Rep.  214,  215. 

(A)  3  T.  R.  185 ;  2  Chit.  Rep.  304  j  1  D.        (/)  Per  Lord  Kenyon,  8  T.  R.  190 ;  3 

&  R.  97.  East,  599,  601 ;  1  Campb.  497;  2  id.  465. 

(e)  See  Sty.  346;  Yelv.  90;  1  Sid.  375;        (g)  3  East,  595,  601;  8  T.  R.  191;  1 

2  B.  &  P.  410 ;  5  T.  R.  175 ;  2  C.  &  P.  41.  East,  109 ;  2  Burr.  1114. 

(d)  3  Wils.  309 ;   2  Bla.   Rep.  832 ;    3        (h)  Hob.  134  ;  see  1  Ring.  213. 
East,  599,  601.     The  intent,  however,  is        ?t)  1  Stra.  .'^96. 

considered  by  the  jury  in  the  damages,  2       (k)  Per  Lord   EUenborough,  and  Law- 
Stark.  213.  rence,  J..  3  East,  595,  596. 


(1)  But  where  a  sheriff  levies  nji.fa.  after  the  return  day,  the  proper  action  is  trespass 
and  not  case.  Vail  v.  Lewis  and  Livingston,  4  Johns.  450.  K,fi,fa,  issued  within  the 
period  of  stay  of  execution,  and  after  security  has  been  given  for  the  purpose  of  obtaining 
It,  is  a  nullity,  and  trespass  lies  against  the  plaintiff  or  prothonotary  for  issuing  it.  MiUi- 
ken  0.  Brown,  10  Serg.  &  Rawle,  188. 

(2^  Amick  v.  O'Hara,  6  Blackf.  258. 

(3)  Whether  an  action  is  trespass  or  trespass  on  the  case,  is  to  be  determined  from  the 
facts  alleged  in  the  declaration,  and  not  from  the  name  given  to  the  action.  Coggswell  v. 
Baldwin,  15  Vermont,  404.  The  manner  in  which  a  breach  is  alleged  does  not  determine 
the  form  of  the  action.    Howe  »,  Cook,  21  Wendell,  29. 

(4)  Loubz  V.  Hafner,  1  Dev.  185 ;  Hodges  o.  Weltbefger,  6  Monroe,  337.  Where  one 
intoxicated  falls  against  a  stove,  and  spills  hot  water  thereby  on  another,  he  is  liable  in 
trespass.  Sullivan  o.  Murphy,  2  Miles,  298.  In  Taylor  v.  Rainbow,  2  Hen.  &  Mun.  423, 
the  defendant  had  negligently,  but  without  any  design  to  injure,  discharged  a  gun,  and 
wounded  the  plaintiff,  who  brought  an  action  on  the  case :  it  was  held  that  trespass  was  the 
proper  remedy,  and  that  it  was  immaterial  whether  (he  injury  were  committed  wilfully  or 
not.  See  also  Cole  o.  Fisher,  11  Mass.  137.  But  see  Blin.  v.  Campbell,  14  Johns.  432.  In 
the  case  last  cited,  Judge  Spencer,  in  delivering  the  judgment  of  the  court,  recognizes  tht 
distinctions  in  cases  of  injuries  arising  from  (hiving  carnages,  or  navigating  snips,  &c. 
If  the  injury  were  immediate,  and  be  stated  in  the  declaration  to  have  b^n  ^enlfully  com* 
mitted,  or  appear  to  have  been  so  on  the  trial,  the  remedy  must  be  trespass ;  but  if  the  injury 
arises  from  negligence,  though  immediate,  the  party  injured  has  his  ejection  to  bring  either 
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a  person  accidentally  drives  a  carriage  against  that  of  another,  the  injury   katurb 
28  immediate,  and  trespass  or  case  is  sustainable,  though  the  defendant  was   ^^  '^^'' 
no  otherwise  blamable  than  in  driving  on  the  wrong  side  of  the  road  on  a   Ds^cm 
dark  night  (Z).    There  is  an  exception,  however,  in  favor  of  public  offi- 
cers, who  are  bound  to  obey  the  process  of  the  Courts ;    thus  if  a  sheriff, 
after  a  secret  act  of  bankruptcy  committed  by  A.,  levy  his  goods  under 
an  execution  against  him,  he  cannot  be  sued  by  the  assignees  in  trespass, 
but  only  in  trover,  because  such  public  officers  ought  not  to  be  made  tres- 
passers by  relation  (m).    And  in  some  other  cases,  though  the  intent  may 
not  be  material  to  the  form  of  action,  it  may  decide  whether  any  action  be 
snstamable.    In  some  instances,  words  prima  facie  slanderous  are  not  ac- 
tionable, if  not  spoken  maliciously.    And  it  seems  to  be  a  general  rule, 
that  if  a  party  be  in  the  prosecution  of  a  legal  act,  an  action  does  not  lie 
for  an  injury  resulting  from  an  inevitable  or  unavoidable  accident,  which 
occurs  without  a/ny  blame  or  default  on  his  part  (n). 

In  some  cases  of  involuntary  trespass  upon  land,  a  tender  of  amends 
may  pleaded  (0).  And  in  actions  against  public  agents,  the  intent  may 
be  frequently  material  in  considering  their  liability  (jp). 

For  some  tart  which  may  prima  facie  appear  to  be  forcible  and  imme- 
diate ;  as  for  an  excessive  distress  (j) ;  or  for  driving  a  distress  *out  of  the  [  '^ISl  ] 
county  in  which  it  was  taken  (r) ;  or  for  injuries  to  personal  or  real  prop- 
erty in  reversion  (%)  ;  or  against  a  bailee  of  personal  property  having  an  in« 
terest  therein,  and  who  has  injured  the  same,  but  not  destroyed  it  (f)  ;  an  ac- 
tion on  the  case  is  a  proper  remedy.  So  though  a  master  may  be  liable 
under  the  circumstances  to  compensate  an  immediate  injury  committed  by 
his  servant,  in  the  course  of  his  employ,  with  force  (u)  ;  yet  the  action  against 
the  master  in  general  must  be  case,  though  against  the  servant  it  might 
for  the  same  act  be  trespass  (x)  (1).  Where  an  injury  arose  from  the  care- 
less driving  of  a  person  who  was  one  of  the  proprietors  of  the  coach,  it  was 
held  that  he  and  the  other  proprietors  might  be  jointly  sued  in  case  (y). 
If  the  injury  arise  from  the  want  of  care  or  negligence  of  the  servant,  case 
is  the  remedy  (2) ;  but  if  it  occurred  as  the  necessary,  probable,  or  natural 
consequence  of  the  act  ordered  by  the  master,  then  the  act  is  the  master's, 
and  he  should  be  sued  in  trespass  (if  the  act  were  forcible  and  immediate). 
Therefore  where  a  master  ordered  a  servant  to  lay  some  rubbish  near  his 
neighbor's  wall,  but  so  that  it  might  not  touch  the  same,  and  the  servant 
used  ordinanr  care,  but  some  of  the  rubbish  naturally  ran  against  the  wall, 
it  was  held  tnat  trespass  was  maintainable  against  the  master  (2). 

(T)  3  East,  593 ;  Williams  «.  Holland,  6  &:  C.  145 ;  2  D.  &  R.  256 ;  3  Stark.  177. 

Car.  &:  P.  23  ;  see  ante,  127.  (r)  Id,  ibid ;  2  Inst.  106  -,  3  Lev.  47 ;  2. 

(»)  1  T.  R.  480;    1  Lev.   183;  see  1  Stra.  1272. 

Bnrr.  20.  (s)  4  T.  R.  489  ;  7  T.  R.  9 ;  Com.  Dig. 

(«)  2  Chit.  R.  639 ;   1  Ring.  213 ;   atte,  Action  on  Case,  Nuisance,  B. 

77.  (t)  fiac.  Ab.  Trespass,  B. 

(0)  2l7ac.  1.  c.  16,  s.  5;  Yin.  Ab.  Tres-  Cu)  Antt^  80,  81. 

pass,  542  ;  3  Lev.  37.  {x)  1  East,  108 ;  See  9  B.  &  C.  591 ;  4 

{p)  AAUf  77 :  6  Taont.  29.  M.  6c  R.  500,  S.  C. 

(q)  52  Hen.  3,  c.  4 ;  3  Bla.  Com.  12  ;  2  (y)  4  B.  &;  C.  223  ;  6  D.  &;  R.  575,  S.  C. 

Stra.  851 ;  1  Burr.  590;  Fitzgib.  85;  1  B.  (z)  9  B.  &:  C.  591 ;  4  M.  Ac  R.  500,  S.  C. 

trespass  or  case.    Sabseqaent  cases  in  the  same  court  also  recognize  the  same  distinction. 
Percival  9.  Hickey,  18  Johns.  257 ;  Wilson  o.  Smith,  10  Wend.  324. 

(1)  Per  curiam,  17  Mass.  244,  Campbell  v.  Phelps.  "  The  principal  cases  which  ap- 
pear to  have  turned  upon  the  distinction  between  trespass  and  case  are  collected  and 
etaased  according  to  their  characteristic  circumstances,  in  a  note  to  Hugget «.  Montgomery, 
2  New,  448.— Day's  edit.^'    Note  by  Mr.  Day. 

(2)  See  Johnson  v.  Castleman,  2  Dona,  378 ;  Campbell  0.  Phelps,  17  Mass.  246 ;  Brough- 
um  «.  Whalton,  8  Wend.  474. 
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MjiTUEB        From  ihifl  concise  Tiew  of  the  nature  of  injaries  ex  delicto^  as  well  as 

MBS*  EX    ^^^  ^^  following  observations  on  the  properties  of  each  particular  action, 

DsucTo.    it  may  be  collected  that  there  are  four  leading  points  to  be  attended  to  in 

deciding  what  form  of  action  should  be  adopted.    FirBt^  the  nature  of  the 

Sumoary  fj/^^tter  or  tJdng  affected ;  secondly j  the  plaintiff's  right  thereto ;  thirdly^  the 

principle     'nieans  by  which  the  injury  was  effected  ;  and,  fourthly ^  the  situation  in 

points  on    which  the  defendant  stood. 

form  of  ^^      And  firet^  the  nature  of  the  matter  or  thing  affected ;  as  whether  it  were 

tions  ex   *  substance  or  tangible,  as  the  body,  personal  chattels,  and  real  property  cor- 

ddicto        poreal ;  or  not  tangible,  as  health,  reputation,  and  real  property  incorporeal. 

Send  ^'     ^^  ^^  *^*  instatices,  as  the  property  might  be  affected  immediately  by  an 

injury  committed  with  force,  trespass,  case,  replevin,  trover,  or  detinue, 

may  or  may  not  be  sustainable,  depending  on  the  other  three  points,  and 

the  particular  properties  of  each  action  (a)  ;  but  in  the  latter  instances, 

an  action  on  the  case  is  in  general  the  only  remedy,  because  the  property 

could  not  be  injured  immediately  by  force. 

Secondly^  The  nature  of  the  piaintifi^s  right  to  the  matter  or  thing  affect- 
ed ;  as  if  the  injury  were  to  the  person,  whether  the  right  were  'absolute 
or  relative  ;  in  the  latter  instance  case  being  sustainable,  however  forcible 
the  injury  ;  or  if  the  damage  were  to  personal  or  real  property,  whether  the 
right  were  in  severalty  or  .joint-tenancy,  or  in  common,  or  in  possession  or 
L  ^^'^  J  reversion ;  in  the  last  instance  neither  trespass,  trover,  replevin,  nor  detinue 
could  be  supported,  but  only  case  (6)  (3). 

Thirdly y  The  meanB  by  which  the  injury  was  affected ;  as  whether  it 
were  a  commission  or  omission  ;  in  the  latter  case,  trespass  is  not  in  general 
sustainable  (e)  ;  or  with  or  without  force,  actual  or  implied,  for  if  without 
force,  case  is  in  general  the  remedy  {d) ;  or  immediate  or  consequential ;  in 
the  latter  case,  trespass  is  not  sustainable  (e)  ;  or  whether  the  injury  were 
committed  by  the  defendant  himself,  or  by  his  agent  or  servant,  or  by  his 
cattle  or  property  (/),  or  under  color  of  a  distress  for  rent,  &c.  or  of  the 
process  of  a  superior  or  inferior  Court. 

Fourthly^  The  situation  or  character  in  which  the  defendant  stood,  as 
whether  he  were  joint-tenant  or  tenant  in  common  with  the  plaintiff  (^)  ;  or 
whether  there  were  any  privity  of  contract  between  the  plaintiff  or  defend- 
ant, in  respect  of  the  latter  being  tenant  or  bailee,  when  in  general  trespass 
cannot  be  supported  (K).  Keeping  in  view  these  important  points,  wo  pro- 
ceed to  consider  the  nature  and  particular  applicability  of  the  several  ac- 
tions in  form  ex  delicto^ 


I.  ACTION  ON  THE  CASE. 

We  have  before  remarked  that  an  action  upon  the  case  was  a  remedy 
given  by  the  common  law,  but  that  it  appears  to  have  existed  only  in  a 

(fl)  Replevin  lies  only  for  personal  pro-  (ct\  AntCj  125,  126  5  3  Campb.  187. 

perty,  and  not  for  taking  part  of  the  free-  (e)  Ante.  125,  126,  127. 

t.  ON  THE    told,  4  T.  R.  504  (325).  (/)  Ante,  131. 

CASK,  ^^)  7  T.  R.  9.  (g)  Ante,  79 ;  2  Saund.  47  g. 

(c)  Antey  126.  (h)  Post;  Bac.  Ab.  Trespass,  B. 

(1)  Brown  V.  Caldwell,  10  Serg.  &  Rawle,  114.  Nor  trover,  Mather  v.  Ministers  of 
Trinity  Chureh,  3  Serg.  &:  Rawle,  509.  Nor  -moniey  had  and  received  for  the  proceeds  of 
it,  if  sold  by  the  laker.    Baker  v.  HoweU,  6  Serg.  tc  Rawle,  476. 
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limited  form,  and  to  a  certain  prescribed  extent,  until  the  statate  of  West-  i-  on  thx 
minster  2  (t).  In  its  most  comprehensive  signification  it  includes  oBfumpnt  ^^''' 
as  well  as  an  action  in  form  ex  delicto  (i)  ;  bat  at  the  present  time,  when  an 
action  on  the  case  is  mentioned,  it  is  usually  understood  to  mean  an  action 
in  form  ex  delicto  ;  and  therefore,  where  a  navigation  act  enacted  that  the 
company  might  sue  for  calls,  &c.  by  action  of  debt,  or  on  the  case,  it  was 
holden  Uiat  an  action  on  the  case  in.  tort  lay,  though  the  defendant  might 
thereby  be  deprived  of  the  benefit  of  a  setK)ff  (I). 

Actions  on  the  case  are  founded  on  the  common  law,  or  upon  acts  of 
parliament,  and  lie  generally  to  recover  damages  for  torU  not  committed 
with  force,  actual  or  implied  ;  or  having  been  occasioned  by  force,  where 
the  matter  afiected  was  not  tangible,  or  the  injury  was  not  immediate,  but 
consequential ;  or  where  the  interest  in  the  property  was  *only  in  reversion  ;  [  *188  ] 
in  all  which  cases  trespass  is  not  sustainable  (m).  Torts  of  this  nature  are, 
to  the  absolute  or  relative  rights  of  pernons,  or  to  personal  property  in  pos* 
session  or  reversion,  or  to  real  property,  corporeal  or  incorporeal,  in  poe- 
session  or  reversion.  These  injuries  may  be  either  by  nonfeasance^  or  the 
omission  of  some  act  which  the  defendant  ought  to  perform  ;  or  by  mirfeas-^ 
once,  being  the  improper  performance  of  some  act  which  might  lawfully  be 
done  ;  or  by  malfeasance,  the  doing  what  the  defendant  ought  not  to  do ; 
and  these  respective  torts  are  commonly  the  performance  or  omission  of 
some  act  contrary  to  the  general  obligation  of  the  law,  or  the  particular 
rights  or  duties  of  the  parties,  or  of  some  express  or  implied  contract  be- 
tween them. 

Case  is  the  proper  remedy  for  an  injury  to  the  absolute  rights  of  per-  To  per- 
sxme  not  immediate,  but  consequential  (I)  ;  as  for  keeping  mischievous  ani*  il^^y? 
mals,  having  notice  of  their  propensity  (n)  (2),  or  for  special  damage  arising 
from  a  public  nuisance  (o)  (8).    But  if  tiie  injury  were  immediate,  as  if 
the  defendant  incited  his  dog  to  bite  another,  or  let  loose  a  dangerous  ani- 


(0  AjkU^  95.  not,  see  12  East,  432.    iDjuries  arising  from 

{k)  See  Steph.  od  Pleading,  16.  keeping    mischievous   animals,    and   from 

(/)  7  T.  R  36.  public  nuisances,  also  frequently  affect  ftr- 

rm)  4T.  R.  489;  7  T.  R.  9.  wnal   property;    and   on   the   other   hand, 

(ff)  Awt€^  82.  "^^"^Z  ^^  ^^  wrongs  hereafter  enumerated 

(o)  Willes,  71  to  75 ;  and  see  note  to  the  as  afiecting  personal  property  may  also  af- 

precedent  in  case  for  laying  rubbish  in  a  feet  persons,  as  negligence  in  ridmg  horses 

atreec,  f^s/,  vol.  ii.  and  11  East,  60.    When  and  oriving  carriages,  &c. 


(1)  Cole  o.  Fisher,  11  Mass.  137;  Johnson  v.  Castleman,  2  Dana,  378;  Fercival  o. 
Hickey,  18  Johns.  257 ;  Guille  v.  Swan,  19  Johns.  381 ;  Case  9.  Mark,  2  Ham.  169 ;  Car* 
ster  0.' Murray,  Harper,  43 ;  Clay  0.  Sweet,  1  Marsh.  194 ;  Winslow  v.  Beall,  6  Call.  44. 

^2)  He  who  has  the  care  and  custody  of  sheep,  for  the  purpose  of  depasturing  them, 
is  liable  for  damages  done  by  them,  in  the  same  manner  and  to  the  same  extent  as  the 
owner.  Bamum  v.  Vanduser,  16  Conn.  200;  Sheridan  v.  Bean,  8  Metcalf,  284.  See 
Brill  V.  Hagler,  23  Wend.  254.  If  a  person  cause  an  injury  with  his  dog,  the  remedy  is 
trespass ;  bat  if  the  dog  do  injury  of  his  own  accord,  in  the  absence  of  his  owner,  the 
remedy  is  case.  Pilts  v.  Kinne]^,  3  Green,  130.  A  father  may  sue  in  case  for  an  injury 
done  to  an  infant  child,  (then  Uving  with  him  and  engaged  in  his  service),  by  dogs,  per- 
mitted by  the  defendant  to  run  at  large,  after  knowledge  that  such  dogs  were  accustomed 
to  bite  mankind.  Durden  0.  Barrett,  7  Alabama,  160.  The  owner  of  a  cow,  accustomed 
to  hook — the  vicious  propensity  being  known  to  her  owner — is  liable  for  damage  done  by 
her,  although  it  be  done  in  the  highway  against  the  land  of  her  owner,  and  while  going  to 
lier  usual  watering  place.    Cogswell  0.  Baldwin,  15  Vermont,  404. 

(3)  Abbott  V.  Mills,  3  Vermont,  521.  So,  in  case,  parties  may  be  joined  as  defendanti, 
who  were  not  present  when  the  act  complained  of  was  done,  and  therefore  not  liable  in 
trespass.  Moreton  «.  Hardem,  6  Dowl.  oc  Ryl.  275.  Case  is  the  proper  remedy  against 
a  corporation  that  causes  a  trespass  to  be  committed  by  its  agent  mmiUon  Co. «.  C.  de 
W.  TorapikBy  Wright,  603. 
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I.  ON  THE  mal  (joi)  ;  or  if  in  the  act  of  throwing  a  log  into  a  poblio  street,  it  hurt  the 
^^^'  plaintiff  (9) ;  or  if  an  injury  be  committed  by  cattle  (r)  to  land ;  the  action 
should  be  trespass.  Also,  whenever  an  injury  to  a  person  is  occasioned 
by  regular  process  of  a  Court  of  competent  jurisdiction,  though  mali- 
ciously adopted,  case  is  the  proper  remedy,  and  trespass  is  not  sustaina- 
ble (s)  (1)  ;  as  for  a  malicious  arrest ;  or  for  malicious  prosecution  of  a 
criminal  charge  before  a  magistrate  or  otherwise  (£)•  If  the  proceeding 
be  malicious  and  unfaunded^  though  it  were  instituted  by  a  Court  having 
no  jurisdiction,  case  may  be  supported,  or  trespass  (u).  Formerly  it  was 
usual  in  these  instances,  where  several  persons  combined  in  the  prosecu- 
tion, to  proceed  by  writ  of  conspiracy,  but  the  action  on  the  case  is  now 
the  usual  remedy  (2;)  (2).  If,  on  the  other  hand,  the  proceeding  com- 
plamed  of  were  irregular  (3),  the  remedy  in  general  must  be  trespass ;  and 
therefore,  where  a  justice  of  the  peace  maliciously  and  irregularly  granted 
a  warrant  against  a  person  for  felony,  without  any  information  upon  oath, 
it  was  decided  that  the  remedy  against  the  justice  should  have  been  tres- 
pass and  not  case  (y)  (4)  (5)  ;  and  though  case  may  be  supported  for  mali- 
ciously suing  out  a  commission  of  bankruptcy  (2;),  or  now  a  fiat,  yet  an  ao- 

[  *134  ]  tion  of  trespass  *is  also  sustamable  for  the  seizure  of  goods  under  the 
same,  because  if  the  plaintiff  were  not  subject  to  the  bankrupt  laws,  the 
commissioners  had  no  jurisdiction,  in  which  case  trespass  is  always  sus- 
tainable, if  in  other  respects  the  injury  were  forcible  and  immediate  (a). 
Case,  we  have  seen,  is  also  the  proper  remedy,  where  the  right  affected 
was  not  tangible,  and  consequently  could  not  be  affected  by  force,  as  re- 
putation and  health,  the  injuries  to  .which  are  always  remediable  by  action 
on  the  case;  as,  libels,  or  verbal  slander.  It  is  also  the  only  remedy 
against  sherifib,  justices,  especially  after  convictions  quashed  (i),  or  other 
officers  acting  ministerially  and  not  judicially  ((?),  for  refusing  bail  (<2)  or  to 
receive  an  examination  upon  the  statute  of  hue  and  cry,  fcc.  («)  ;  and  case 

p)  AnJU,  82.  &  B.  97. 

Ante,  127.  (z)  2  Wils.  145. 

Ante,  82,  83.  (fl)  2  Wils.  3£52,    384  j    Cullen's   Bank. 

3  T.  B.  185 ;  Foot  v.  Cooper,  1  T.  B.  Law.  412,  413;  see  2  P.  &  B.  353 ;  1  B. 

535  ]  3  £sp.  Bep.   135 ;   11  East,  297 ;  1  &  C.  63,  S.  C. 
Campb.  295  J  2  Chit.  B.  304 ;  1  D.  &  B.  97.        (b)  43  G.  3,  c.  141,  post, 
(t)  2  Chit.  Bep.  304.  (c)  Com.  Dig.  Action  on  the  Case,  Mis- 

{u)  2  Wils.  302 ;  Hays  «.  Younglove,  7  feasance,  A.  1,  &c.    See  axUf  77,  78,  as  to 

B.  Monroe,  545.  liability  of  public  officers. 
(x)  1  Saund.  228,  330^  n.  4.  (d)  2  SauncL  61  c.  d.  j  3  B.  &  P.  551. 

(y)  2  T.  B.  225 ;  2  Chit.  Bep.  304 ;  1  D.        (c)  1  Leon.  323,  324. 


(1)  Luddington  v.  Peck,  2  Conn.  700  ;  Hayden  v.  Shed,  11  Mass.  500 ;  Owens  0.  Starr, 
2  Litt.  234 ;  Plummer  v,  Dennett,  6  Greenl.  481 ;  Turner  v.  Walker,  3  Gill  &  Johns. 
377 ;  M'Hugh  v.  Pundt,  1  Bailey,  441  j  Watson  v.  Watson,  9  Conn.  141 ;  Beaty  r.  Per- 
kins, 6  Wend.  382  \  Lovier  v.  Gilpin,  6  Dana,  321 ;  Warfield  9.  Walter,  11  Gill  k  Johns. 
80. 

(2>  Mott  17.  Danforth,  6  Watts,  304. 

(3)  See  however  Moreton  v,  Hardem,  6  Dowl.  &  Byl.  275,  and  observe  the  reasons 
upon  which  the  form  of  action  was  sustained  in  that  case.  See  Cooper  v.  Halbert,  2 
M'Mullan,  419. 

(4)  Beny  «.  HamiU,  12  Serg.  &  Bawle,  210.  Vide  Beaurain  v.  Sir  William  Scott,  3 
Campb.  388,  which  was  an  action  on  the  case  against  the  defendant,  a  judge  of  an  eccle- 
siastical court,  for  excommunicating  a  party  for  refusing  to  obey  an  order  which  the  court 
had  no  authority  to  make.  Case  lies  against  a  justice  of  the  peace,  for  that,  after  taking 
time  to  consider  a  case,  he  rendered  judgment  against  the  plaintiff,  and  deceititilly  con- 
cealed the  fact  from  him  until  it  was  too  late  to  appeal.    Neighbor  v.  Trimmer,  1  Harr.  58. 

(5)  See  Kennedy  «.  Terrill,  Hardin,  490 ;  Muse  0.  Heffeman,  6  Munf.  27.  See  12 
Serg.  &  Bawle,  212 ;  Beynolds  t^.  Orvis,  7  Cow.  269.    But  in  such  a  case  in  Fennsyl- 
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lies  against  anrgeona,  agents,  &e.  for  improper  treatment^  or  for  want  of  i*  ^^  '^^ 
skill  or  care ;  though  assttmpsit  is  also  sustainable  (/)•  ^^^^' 

Actions  for  injuries  to  the  relative  rights  of  persons,  as  for  seducing  or  sons'rela- 
harboring  wives,  enticing  away  or  harboring  apprentices  or  servants,  are  lively. 
properly  in  case ;  though  it  is  now  usual,  and  perhaps  more  correct,  to  de- 
clare in  trespass  vi  et  armis  and  contra  pacem,  for  criminal  conver- 
sation, and  for  debauching  daughters  or  servants  (^)  ;  yet  as  the  con- 
sequent loss  of  society  or  service  is  the  ground  of  action,  the  plaintiff 
b  still  at  liberty  to  declare  in  case  (A)  (1).  When,  however,  the  ac- 
tion is  for  an  injury  really  committed  with  force,  as  by  menacing,  beat- 
ing (2)  or  imprisoning  wives,  daughters,  and  servants,  it  is  most  proper  to 
declare  in  trespass  (t). 

For  bjuries  to  personal  property  not  committed  with  force  or  not  im-  ^Jf^' 
mediate  (A;),  or  where  the  plaintiff's  right  thereto  is  in  reversion  (Z),  case  is  property 
the  proper  remedy  (3).    It  lies  against  attomies  or  other  agents /or  neg^  and  for 
leet  or  other  breach  of  duty  or  misfeasance  in  the  conduct  of  a  cause,  or  a'daty  or 
other  business  (4),  fcc.  though  it  has  been  more  usual  to  declare  against  contract, 
them  in  assumpsit  (m).    And  though  we  have  seen  that  assumpsit .  is  ^.^  ^^^^ 
the  usual  remedy  for  neglect  or  breach  of  duty  against  bailees  (n)  ;  as  cunent^^' 
agidnst  carriers,  wharfingers,  and  others  having  the  use  or  care  of  person-  remedy 
al  property,  whose  liability  is  founded  on  the  common  law  as  weU  as  on  '^^  ^ 
the  contract ;  yet  it  is  clear  that  they  are  also  liable  in  case  for  an  injury  ^^^™P^^^' 
resulting  from  their  neglect  or  breach  of  duty  in  the  course  of  their  em- 
ploy (p).    For  any  misfeasance  by  a  party  in  a  trade  which  he  professes, 
the  law  gives  an  action  upon  the  case  to  the  *party  grieved  against  him  ;  [  *^^^  1 
as  if  a  smith  in  shoeing  my  horse  prick  him,  and  other  like  cases  (p). 
And  it  seems  that  although  there  be  an  express  contract,  still  if  a  common 
law  duty  result  from  the  facts,  the  party  may  be  sued  in  tort  for  any  neg- 
lect or  misfeasance  in  the  execution  of  the  contract  (j)« 

(/)  8  East,  348.  Q)  T.  R.  9 ;  3  Campb.  187. 

ig)  2  New  Rep.  476  j  2  M.  &  Sel.  436.  Cm)  6  East,  333. 

}k)  5  East,  39.    See  the  reasons,  and  the  (n)  Ante,  102. 

different   precedents,  pastj  vol.    ii.    Index,  ro)  See  2  B.  &;  B.  54 ;  6  B.  &  C.  268. 

'<Debaaching    Wife    and   Daughters.''     2  ( j?)  1  Saund.  312  a.,  and  n.  2. 

Chit.  Rep.  260 ;  atUe,  126.  (q)  2  Wils.  319.    Per  Bayley,  J.,  5  B.  & 

(0  2  M.  &  Sel.  436  j  3  Campb.  526,  n.  C.  605 ;  8  D.  &  R.  378,  S.  C. :  2  Chit.  Rep. 

(k)  AnU,  127.  1. 

▼ania,  no  action  can  be  maintained  against  a  constable  executing  such  a  process,  unless  a 
copy  of  it  be  previously  demanded,  agreeably  to  the  6th  section  of  the  act  of  21st  March, 
1772,  (1  Sm.  Laws,  364.)    Varley  v.  Zahn,  11  Serg.  &  Rawle,  185. 

(1)  See  Clough  v.  Tenney,  5  Greenl.  446  j  Van  Vacler,  r.  McKillip,  7  Blackf.  578.  An 
action  on  the  case  may  be  sustained  b^  a  father  for  the  seduction  of  his  daughter  without 
proving  any  actual  l^ss  of  service ;  it  is  enough  that  the  daughter  be  a  minor,  residing 
with  her  father,  and  that  he  has  the  right  to  claim  her  services.  Hewitt  v.  Prime,  21  Wend. 
79 ;  Homketh  v.  Barr,  8  Serg.  &  Rawle,  36 ;  Parker  r.  Elliotte,  Gilm.  33 ;  Mercer  v. 
Warmesley,  5  Harr.  &  Johns.  27  -,  Lockwood  v.  Betts,  8  Conn.  130 ;  Moran  v,  Hawes,  4 
Cow.  412  ;  Clark  r.  Fitch,  2  Wend.  459. 

(2)  Hoover  r.  Eeim,  7  Watts,  62. 

(3)  As,  if  the  owner  of  a  horse  hire  him  to  another  for  a  certain  time,  and  while  the 
hirer  is  using  the  horse,  the  defendant  drives  against  him  and  kills  him,  the  owner's  reme^ 
dy  is  by  action  on  the  case  and  not  trespass ;  this  being  in  the  nature  of  an  injury  to 
the  plaintiff's  reversion.  Hall  v.  Pickard,  3  Campb.  187.  But  where  the  owner  gratu- 
itously permits  another  person  to  use  the  chattel,  it  is  still  constructively  in  his  possessioo, 
and  he  may  maintain  trespass.  Lotan  v.  Cross,  2  Campb.  464.  See  Spencer  v.  CampbdL 
9  Watts  &  Serg.  32. 

(4)  Dearborn  v.  Dearborn,  15  Mass.  316.  So,  if  he  disobey  the  lawful  instructions  of 
his  client,  and  a  loss  ensues.  Gilbert  v.  Williams,  8  Mass.  51.  Vide  Taylor,  62, 63, 
Church  9.  Mumford,  11  Johns.  479 ;  Stimpeoa  9.  Sprague,  6  Greenl.  470. 
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I.  ON  TBB       If  the  contract  be  laid  as  inchieement  only,  it  seems  that  case  for  an 

^^9^'      act,  in  its  nature  a  tort  or  injury,  afterwards  committed  in  breach  of  the 

contract,  maj  often  be  adopted.     On  this  ground,  case  for  not  accounting 

for,  and  for  converting  to  the  defendant's  use,  bills  delivered  to  him  to  be 

discounted,  or  the  proceeds  of  such  bills,  is  probably  sustainable  (r).    And 

*  in  Mast  v,  Goodson  («)  it  was  held  that  a  count  in  case^  setting  out  an 

agreement  by  which  the  plaintiff  was  to  build  a  yard  in  defendant's  close, 
and  lay  out  not  less  than  £20,  and  was  to  enjoy  it  for  life,  and  averring  that 
plaintiff  built  the  yard  and  enjoyed  it  for  some  years  as  an  easement,  but 
defendant  afterwards  wrongfully  obstructed  him  in  the  enjoyment  of  it,  was 
good.  In  that  case  the  action  was  founded  on  a  contract ;  but  the  obstruo* 
tion  to  the  plaintiff's  right  for  which  the  action  was  brought  was  ex  delietOj 
although  the  right  also  arose  out  of  the  contract  (^).  And  a  count  stating 
that  the  plaintiff  being  possessed  of  some  old  materials,  retained  the  defend- 
ant to  perform  the  carpenter's  work  on  certain  buildings  of  the  plaintiff,  and 
to  use  those  old  materials,  but  that  the  defendant,  instead  of  using  those, 
made  use  of  new  ones,  thereby  increasing  the  expense,  is  sustainable  (u). 
^^  Where  there  is  an  express  promise,  and  a  legal  obligation  results  from 
it,  then  the  plaintiff's  cause  of  action  is  most  accurately  described  in  as- 
sumpsit, in  which  the  promise  is  stated  as  the  gist  of  the  action.  But 
where  from  a  given  state  of  facts  the  law  raises  a  legal  obligation  to  do  a 
particular  act,  and  there  is  a  breach  of  that  obligation,  and  a  consequential 
damage,  there,  although  assumpsit  may  be  msuntainable  upon  a  promise  im- 
plied by  law  to  do  the  act,  still  an  action  on  the  case  founded  in  tort  is  the 
more  proper  form  of  action,  in  which  the  plaintiff  in  his  declaration  states 
the  facts  out  of  which  the  legal  obligation  arises,  the  obligation  itself,  the 
breach  of  it,  and  damage  resulting  from  that  breach"  (2;).  Therefore, 
where  by  deed^oU  a  lessee  assigned  his  term  to  another,  ^^  subject  to  the 
rent  and  covenants,"  and  in  consequence  of  the  non-performance  of  the 

[  *186  1  covenants  the  lessee  was  damnified,  it  was  held  that  he  might  sue  the  as- 
signee in  an  action  upon  the  case  founded  in  tort ;  for,  under  the  circum- 
stances, the  law  'raised  a  duty  in  the  defendant  to  perform  the  covenants, 
and  the  breach  of  that  duty  had  caused  an  injury  to  the  plaintiff  (^). 

If  there  be  a  covenant  or  contract  under  seal  between  the  same  parties, 
and  directly  relating  to  the  matter  in  dispute,  the  action  must  in  general  be 
in  covenant,  and  founded  thereon  (jz)  (1)  ;  and  consequentiy  in  the  instance 
last  mentioned,  if  the  assignee  had  covenanted  with  the  lessee  to  perform  the 
covenants  in  the  lease,  case  could  not  have  been  maintained,  though  case 
for  actual  waste  is  sustainable,  notwithstanding  the  defendant  covenanted  to 
keep  in  repair  (a).  So  where  there  is  a  charte^party  between  the  master 
of  a  ship  and  the  freighter,  case  .does  not  lie  against  the  master  for  the 
breach  of  a  stipulation  in  the  charter  party  (h).  But  we  have  already 
seen,  that  in  some  cases  the  ovmer  may  be  sued  in  case  upon  his  general 

(f)  1  New  Rep.  43  j  6  East,  333,  S.  C.  in        (n)  5  T.  Rep.  143 ;  see  1  Esp.  Rep.  75. 
error.  {x)  Per  Littledale,  J.,  in  5  B.  &  C.  609; 

(s)  3  Wils.  348  J  2  Bla.  Rep.  848,  S.  C.  8  D.  &  R.  381,  S.  C. 

(0  Per  Holroyd,  J.,  6  B.  &  C.  273  j  9  D.        (y)  5  B.  &  C.  589  j  8  D.  &  R.  368,  S.  C. 
U  R.  264,  S.  C:   and  1  New  Rep.  46,        (z)  Ante^  118.    There  is  an  exception  in 

Heath,  J^  ohservea  that  in  Mast  v.  Grood-  the  case*  of  a  tenant  committing  waste,  Ptat, 

son  the  Coon  was  of  opinion  that  a  count  140. 

apon  a  cause  of  action  to  which  a  contract       (dS  2  Bla.  Rep.  1111;  post,  158. 
is  only  indacement,  may  be  joined  with  a       {b)  6  Moore,  425. 
coant  upon  tort. 

(1)  But  see  jJost,  187,  notie. 
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liability,  if  not  charged  directly  upon  the  charter-party  made  under  seal  i.  on  tm 
with  the  master  ((;).  ^^^ 

TVith  regard  to  nar^feasancey  or  neglect  to  perform  the  contract,  not 
even,  an  action  of  assumpsit,  mach  less  an  action  upon  the  case,  can  be 
mamtained,  if  no  consideration  existed  and  be  stated  in  the  declaration,  to 
ffYe  validity  to  the  defendant's  alleged  obligation  to  do  the  act.  There- 
fore a  count  stating  that  the  plaintiff  retained  the  defendant,  who  was  a 
carpenter,  to  repair  a  house  before  a  given  day,  and  that  the  defendant  ac- 
cepted the  retainer,  but  did  not  perform  the  work,  per  quod  the  walls  were 
injured,  cannot  be  supported  ((2).  For  the  count  shows  no  consideration 
or  legal  liability  on  the  part  of  the  defendant  to  proceed  with  the  work  (1). 
There  are,  however,  some  particular  instances  of  persons  exercising  cer^ 
tain  public  trades  or  employments,  who  are  bound  by  law  to  do  what  is 
required  of  them  in  the  course  of  their  employments,  without  the  aid  of 
an  express  contract,  and  are  in  return  entitled  to  a  recompense,  and  may 
therefore  be  sued  in  case,  as  for  a  breach  of  duty  in  refusmg  to  exercbe 
their  callings.  As  where  a  common  carrier,  having  convenience,  refuses 
to  carry  goods,  being  tendered  satisfaction  for  the  carriage  ;  or  an  innkeeper 
to  receive  a  guest,  having  room  for  him ;  or  a  smith,  having  materials  for 
the  purpose,  to  shoe  the  horse  of  a  traveller ;  or  a  ferryman  to  convey  one 
over  a  common  ferry,  and  the  like  (e).  If  the  tort  of  the  bailee,  &c.  con- 
sist in  some  nonfeasance  or  default,  where  the  act  required  to  be  done  was 
not  imposed  upon  him  by  law,  in  respect  of  the  employment,  and  did  not 
impliedly  result  as  a  duty  from  such  employment,  but  was  created  by  ex- 
press written  contract,  it  would  seem  that  case  is  not  the  proper  remedy, 
and  that  the  action  should  be  in  assumpsit.  In  an  action  upon  the  case 
a  count  charged  that  the  plaintiff  had  delivered  to  the  defendant  certain 
pigs  to  be  taken  care  of  by  him,  *^Vand  in  consideration  thereof  the  de-  [  *137  ] 
fendant  agreed  to  take  care  of  the  pigs,  and  to  re-deliver  the  same  on  re- 
quest." The  court  held,  that  this  count  was  to  be  considered  in  asmmp- 
tit;  and  Mr.  Justice  Littledalo  said,  '^  Suppose  a  written  contract  had 
been  entered  into  in  the  terms  of  this  count,  it  could  never  have  been  con- 
tended that  a  breach  of  it  might  be  laid  in  tort ;  it  would  be  as  reasonable 
to  lay  in  tort  a  breach  of  an  agreement  to  convey  a  house  or  land"  (/). 

Case  or  assumpsit  may  be  supported  for  a  false  warranty  on  the  sale 
of  goods  (^)  ;  but  for  a  breach  bf  an  express  or  implied  contract  of  war- 
ranty, it  is  usual  and  perhaps  better  to  declare  in  assumpsit,  in  order  that 
the  count  for  money  had  and  received,  to  recover  back  the  consideration 
paid,  may  be  included  in  the  declaration ;  and  where  the  defendant  said, 
<<  the  horse  is  sound,  but  mmd  I  do  not  warrant  him,"  and  it  was  proved 
that  he  knew  it  was  unsound,  Lord  Tenterden  held  that  he  was  properly 

(c)  6  Moore,  415 ;  (mie,  103.  the  goods  upon  a  demand,  although  he  had 

(d)  5  T.  R.  143.  expressly,  verbally  or  in  writing,  agreed  to 

(e)  1  Saund.  312  c.  note  2 ;  5  T.  R.  149,    restore  them? 

150.  (g)  Dougl.  21 ;   2  East,  446.    Case  lies 

(/)  1  B.  &;  C.  268,  274 ;  9  D.  &  R.  265,  for  the  deceitfal  warranty,  although  it  was 

S.  C.    And  see  1  Saund.  312  c.   note  (c),  part  of  the  contract  that  if  the  vendee  dis- 

5th    edit.     Sed   qwzre  whether    trover    or  liked  the  goods,  the  vendor  should  exchange 

detinae    cannot    be  maintained    against  a  them  for  others  of  equal  value,  2  Stark.  162. 
bailee  who  wrongfully  refuses  to  re-deliver 

(1)  Case  will  not  tie  for  a  non-feasance,  where  the  undertaking  was  gratuitous  merely ; 
bat  if  the  party  promising  have  commenced  upon  his  undertaking,  case  will  lie  for  any 
ipalfeasancei  or  neglect,  in  the  performance  of  it.    Hyde  v.  Mofiat,  16  Vermont,  271. 

Vol.  L  21 
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I.  ON  TH£  sued  in  asstiinpfiit,  on  hiB  promise  that  he  was  sound  (K)  (1).  Oase  is 
^^"  necessarily  the  form  of  action  to  be  adopted  for  (now  in  writing)  deceitfiil- 
ly  representing  a  person  to  be  fit  to  be  trasted  (2)  or  other  deceit,  inde- 
pendently of  and  without  relation  to  any  contract  between  the  parties  (t)  (3). 
And  for  fraudulent  representations  not  introduced  into  a  written  contract 
between  the  parties,  respecting  the  subject-matter  of  the  representations, 
case  (4)  is  the  proper  remedy,  if  any  (A;).  In  an  action  upon  the  case  in 
tort  for  a  breach  of  a  warranty  of  goods,  the  scienter  need  not  be  lud  in 
the  declaration,  nor  if  charged  would  it  be  proved  (T).  And  where  the 
plaintiff,  an  auctioneer,  was  employed  by  the  defendant,  who  had  goods  in 
his  possession,  but  was  not  the  owner,  to  sell  them,  which  the  plaintiff  did, 
and  was  afterwards  compelled  by  the  real  owner  to  make  satisfaction  to 
him  for  the  proceeds ;  it  was  held,  after  verdict,  that  a  count  in  case  for 
representing  that  the  defendant  was  entitled  to  sell  the  goods,  and  thereby 
deceiving  him,  was  maintainable,  although  the  declaration  did  not  charge 
that  the  defendant  knew  that  he  was  not  the  owner  of  the  goods  at  the  time 
the  representation  was  made  (m)  (6). 
If  goods  be  obtiuned  on  credit  though  a  fraudulent  contract,  the  prop- 
^  er  remedy  is  case  or  trover,  at  least  before  the  expiration  of  the  credit ; 
for  if  before  that  time  he  sue  in  assumpsit  for  goods  sold,  he  recognizes  or 

[  *138  ]  affirms  the  contract,  and  *may  be  successfully  met  by  the  objection  that 
the  credit  has  not  expired  (n). 

We  have  already  noticed  the  instances  in  which  case  or  trespass  should 
be  brought  against  a  person  who  causes  an  injury  by  driving  his  carriage 
agidnst  another's  (o),  or  by  negligence  in  navigating  a  ship  (p)  ;  and  the 

(h)  Sittings  at  Westminster,  1830,  ante,        (o)  Antey  128.    Case  is  the  proper  reme- 

107.  dy  at  the  suit  of  the  owner  of  horses  let  to 

(i)  2  East,  22 ;  3  T.  R.  51 ;  4  Bing.  73 ;    hire  against  a  third  person,  3  Campb.  187 ; 

9  G.  4,  c.  14.  5  Esp.  R.  35 ;  bat  trespass  shoold  be  brought 

(k)  4  Campb.  22  j  ante,  107.  if  the  horses  were  merely  lent,  2  Campb. 

(I)  2  East,  446 ;  4  Bing.  73.  464. 

(m)  4  Bing.  66.  (i^)  See  ante,  128. 

(n)  9  B.  &  C.  59. 

(1)  The  plaintiff  is  not  permitted  to  establish  deceit  and  fraud,  when  he  declares  in 
assumpsit,  on  a  warranty  expressed  or  implied.  Evertson  v.  Miles,  6  Johns.  138.  Shep- 
herd V.  Worthing,  1  Aiken,  188 ;  Fickenng  v.  Dowson,  4  Taunt.  786.  See  Hughes  «. 
Robinson,  1  Monroe,  215. 

(2)  Vide  Upton  v.  Vaill,  6  Johns.  181 ;  Russell  v.  Clark,  7  Cranch,  92. 

(3)  So,  if  on  the  gift  of  a  chattel  the  donor  affirm  it  to  be  his  own,  and  the  donee  be 
afterwards  evicted  and  suffer  damages  and  cost,  ca^  will  lie.  Barney  v.  Dewey,  13  Johns. 
226.  So,  an  action  on  the  case  lies  for  fraud  or  a  false  affirmation  in  the  sale  of  land,  as 
where  the  landpretended  to  be  sold  has  no  real  existence,  notwithstanding  any  covenants 
in  the  deed.  Wardell  v.  Fosdick,  13  Johns.  325 ;  Frost  v,  Raymond,  2  Caines,  193 ;  Boat- 
wick  V.  Lewis,  1  Day,  250 ;  Monell  v.  Colden,  13  Johns.  395.  In  Gallagher  v.  Brunei,  6 
Cowen,  346,  the  principles  established  in  Pasley  v.  Freeman  are  fully  recognized.  In  the 
later  case  of  Benton  o.  Pratt,  2  Wend.  385,  an  action  on  the  case  was  held  to  lie,  for  the 
assertion  of  falsehood  with  a  fraudulent  intent  as  to  a  present  or  existing  fact,  where  a 
direct,  positive  and  material  injury  results  from  such  assertion.  So,  it  was  held  to  lie 
against  a  public  officer  for  a  false  and  fraudulent  representation  made  by  him  in  relation 
to  property  sold  by  him ;  and  it  is  no  answer  that  the  sale  was  made  by  him  in  his  official 
character.    Gulver  v.  Avery,  7  Wend.  380. 

(4)  Vide  Hallock  v.  Powell,  3  Cai.  216.  Case  lies  against  a  grantor  for  a  fraudulent 
representation  that  lands  sold  by  him  are  free  and  clear  of  incumbrances,  although,  in  the 
deed  of  conveyance,  there  is  a  covenant  against  incumbrances.  Ward  v.  Wimao,  17  We&« 
dell,  193.    See  Morgan  v.  Patrick,  7  Alabama,  185. 

(5)  A  person  assuming  to  act  as  agent  for  another,  without  authority,  may  be  made 
liable  on  toe  contract  as  principal,  and  if  the  nature  of  the  case  do  not  admit  of  such  reme* 
dy,  he  may  be  made  liaole  for  all  damages  by  action  on  the  case  as  for  a  deceit.  Clark  o. 
Foster,  8  Vermont,  98.  If  the  contract  be  under  seal,  such  action  on  the  case  is  the  nfopro- 
priate  remedy.    Redfield^  J.,  in  Roberts  «.  Button,  14  Vermont,  195. 
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diBtinciicHis  when  the  master  ahould  be  sued  in  case,  and  when  in  tres- 1.  ok  the 
pass  (1.),  have  also  been  adverted  to  (;).  ^^^ 

When  a  distress  has  been  made  for  rent,  and  there  was  no  rent  due, 
an  action  of  trespass,  or  case  on  the  statute  (r),  may  be  supported  («)  (2). 
So  where  a  distress  is  made  after  a  tender  of  the  rent,  case  or  trespass 
may  be  supported  (0*  If  the  person  making  the  distress  turn  the  tenant 
out  of  possession,  or  continue  in  possession  an  unreasonable  time  beyond 
the  five  days,  trespass  lies  (u)  ;  and  it  may  be  supported  where  a  party 
U^^g^disicegs  damage  feasant  has  been  guilty  of  any  irregularity  (3), 
rendering  him  a  trespasser  ab  initio  (x)  (4).  In  the  case  of  a  distress  for 
rent,  if  it  were  lawful  in  its  inception,  a  subsequent  irregularity  will  not  ren- 
der the  party  a  trespasser  ab  initio ^  or  subject  him  to  an  action  of  trespass 
or  trover  (y)  ;  and  case  is  the  pfoper  remedy  in  these  and  most  other  in- 
stances of  irregularity  in  the  taking  or  sale  or  disposal  of  a  distress  (2;)  (5). 
This  action  also  lies  for  the  rescue  or  pound  breach  of  cattle,  or  goods 
distrained  for  rent  or  damage  feasant  (a)  ;  or  for  the  rescue  of  -a  person  ar- 
rested on  mesne  process ;  ^and  for  an  excessive  levy  on  Sk  fieri  facias  (i)  ; 
and  against  sherifis,  &;o.  for  escapes,  on  mesne  or  fiual  process; 
or  for  not  arresting  the  debtor  when  he  had  an  opportunity;  or  for 
not  selling  on  ajS.  fa.  in  a  reasonable  time  (c),  and  for  a  false  return  of 
non  est  inventus  to  mesne  process,  or  of  nulla  bona  to  a  writ  of  fi.  fa, ; 
or  for  not  levying  under  it  when  he  had  an  opportunity ;  or  for  not  taking  a 
replevin  bond ;  or  for  taking  insufficient  pledges  in  replevin  ;  or  for  not 
assigning  a  bail-bond  (cI)  (6).  For  an  escape  on  final  process,  it  is  most 
advisable  to  declare  in  debt,  if  the  caption  of  the  original  defendant  can 
be  clearly  proved,  because  in  debt  the  jury  must  give  a  verdict  for  the 
entire  demand  (e)  (7)  ;  but  if  it  be  doubtful  whether  a  'caption  can  be  [  *139  1 

(q^  Ante,  131.  case  does  not  lie  for  detaining  cattle  dis- 

!T)  2  Wm.  6c  M.  c.  5.  trained    damage  feasantj    where    tender  ot 

5)  As  to  what  are  irregularities  in  a  dis-  sufficient  amends  was  made  after  the  cattle 

tress  for  which  this  action  is  maintainable,  had  been  impounded,  1  Bing.  341 ;  1  Taunt. 

jNnf,  T(d.  ii.  and  notes  to  the  precedents.  261. 

2  D.  &  R.  256 ;  1  B.  &  C.  145 ;  ante,        (b)  See  9  B.  &  C.  840. 

(e)  Jacobs  v.  Humphrey,  4  T3nr.  272. 

(u)  1  East,  139  ;  11  East,  395  ;  2  Campb.        (d)  See  precedents  and  notes,  post,  vol.  ii. 

115.    How  long  the  landlord  may  remam.  An  action  on  the  case  does  not  lie  for  not 

flee  4  B.  &  A.  208,  qualifying  1  Hen.  Bla.  having  money  levied  on  fieri  facias  in  court, 

13.  where  sheriff  had  not  been  ruled,  1  Stark. 

fr)  8  Co.  146  ,*  Bac.  Ab.  Trespass,  B.  388.    Money  had  and  received  to  recover 

ir)  11  Geo.  2,  c.  19 ;  1  Hen.  Bla.  13.    So  money  levied,  see  3  Campb.  347 ;  8  B.  &  C.  * 

on  any  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  726 ;  3  M.  &  R.  411,  S.  C. ;  1  B.  Ac  B.  380, 

144.  370;  16  East,  274. 

(jr)  See  the  cases  and  precedents,  post,       re)  2 T.  R.  129 ;  1  Saund.  38,  n.  2;  2 

TOI.  li.  Chit.  R.  454. 
(a)  For  law,  ice.  see  post,  vol.  ii.    But 

(1)  Moreton  9.  Hardem,  6  Dowl.  &c  Ryl.  275. 

[2)  Olinger  v.  M'Chesney,  7  Leigh,  660. 
^3)  Vide  Sackrider  v.  McDonald,  10  Johns.  252 ;  Hopkins  «.  Hopkins,  ib.  269. 


0^^ 


(4)  Smith  V.  Gates,  21  Pick.  55. 

(5)  In 


Pennsylvania,  trespass  is  the  proper  form  of  action.    Kerr  «.  Sharp,  14  Serg.  & 
Bawle,  399. 

(6)  The  14th  and  15th  sections  only,  are  in  force  in  Pennsylvania.  Roberts'  Dig.  236. 
3  Binn.  626 ;  14  Serg.  &:  Rawle,  403. 

(7)  Porter  v.  Saywend,  7  Mass.  377.  So,  treaMiss  on  the  case  lies  against  an  officer,  for 
levying  a  warrant  for  a  fine,  in  an  oppressive  and  unreasonable  manner,  with  intent  to  vex, 
honss,  and  oppress  the  party.    Rogers  0.  Brewster,  5  Johns.  125. 

At  common  law  the  plaintiff  had  no  remedy  against  the  sheriff  for  an  escape,  whether 
npoa  mesne  procets,  or  in  execatioiiy  bat  by  qtacial  action  i^on  tke  case ;  biu  bow  by  an 
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I.  ON  THE  proved,  tbe  declaration  should  be  in  case,  proceeding  for  the  escape  in 
CASE.  Q^Q  count,  and  in  the  second  for  not  taking  the  defendant  when  the  sheriff 
had  an  opportunity  ;  and  the  same  observation  applies  when  it  is  doubtful 
whether  a  sheriff  has  levied  under  a  writ  of  fieri  facias^  or  where  he  has 
neglected  to  levy  the  whole  amount  (1).  Case  also  lies  for  not  delivering  let- 
ters, &c.  (^)  ;  and  against  a  witness  for  not  obeying  a  writ  of  subpoena  (/); 
and  for  infringing  the  copyright  of  a  book,  print,  single  sheet  of  music,  or 
other  work  (^),  and  for  the  infringement  of  a  patent  (A),  and  for  obstructing 
the  proprietor  of  tithes  from  entering  on  land  to  take  them  away  (t^. 
For  injuries  to  any  personal  property  in  reversion,  trespass  or  trover  can- 
not be  supported ;  and  case  is  the  only  remedy  (Ar). 

In  some  cases,  though  the  injury  be  forcible  and  immediate,  the  plaintiff 
may  waive  the  trespass,  and  sue  in  trover  or  in  case  for  the  consequential 
damage  (2),  and  in  this  respect  trover  is  in  general  a  concurrent  remedy 
with  trespass,  for  the  unlawful  taking  and  conversion  of  goods  (J)  ;  and  case 
is  a  good  form  of  action  for  an  excessive  distress  for  rent,  though  the  ten- 
ant has  tendered  the  rent  to  his  landlord  before  the  distress  was  levied,  and 
the  distress  was  therefore  void  (m).  Various  other  instances  will  be  found 
in  which  trespass  and  cdise  are  concurrent  remedies ;  and  in  many  cases  the 

<e)  3  WUs.  443.  (*)  7  T.  R  9 ;  3  Campb.  187. 

(/)  Doagl.  556,  561 ;   9  East,  473 ;  13        (/)  1  Salk.  10 ;  1  B.  &;  C.  146 ;  2  D.  & 

East,  17,  n.  c.  R.  256.  S.  C.    But  the  converse  does  not  so 

'g)  11  East,  244 ;  1  Campb.  94,  98.  generally  hold,  seepostj  Trespass. 

[h)  Post,  voL  ii.  (m)  1  B.  &  C.  145 ;  2  D.  &;  R.  251,  S.  C. 
[0  2  New  Rep.  466. 

equitable  constnxction  of  Weston,  2.  c.  11,  an  action  of  debt  is  given  against  sheriffs  for 
escapes  of  prisoners  in  execution.  Bac.  Abr.  Escape  in  civil  cases,  F.  By  the  New  York 
fitatufee,  sess.  36,  c.  67,  s.  19.  1  R.  L.  425,  sheriffs  on  an  escape  of  a  party  in  execution,  are 
rendered  answerable  to  the  plaintiff  for  the  debt  and  damages  for  wluch  the  party  was 
arrested,  and  the  plaintiff  may  recover  the  same  with  costs  by  action  of  debt.  The  com- 
mon law  remedy  by  action  on  the  case  is  not  taken  away  by  the  statute.  In  the  action  on 
the  case,  the  jury  may  inquire  what  was  lost  by  the  escape,  and  give  such  damages  as 
they  suppose  the  party  has  sustained ;  but  in  the  action  of  debt,  every  inquiry  of  thai 
kind  is  improper,  for  the  statute  has  fixed  the  extent  of  the  sheriff's  liability,  that  is,  for 
the  original  debt  and  damages  recovered.  Rawson  v.  Dole,  2  Johns.  454.  Under  the 
statute,  debt  lies  only  for  an  escape ;  where  the  prisoner  is  in  execution  ;  and  a  prisoner  is 
not  in  execution,  until  a  writ  of  execution  against  the  body  has  been  issued  and  delivered 
to  the  sheriff,  as  the  English  practice  of  charging  the  debt  in  execution  without  the  issuing 
of  a  ca.  sa.  has  never  been  adopted  in  the  state  of  New  York.  Debt  therefore  will  not  lie 
for  the  escape  of  a  prisoner  who  has  been  surrendered  by  his  bail,  he  not  being  in  execu- 
tion by  virtue  of  the  .surrender.  Van  Slyck  v.  Hogeboom,  6  Johns.  270.  In  the  action  of 
debt  for  an  escape,  interest  is  not  recoverable,  Rawson  v.  Dole,  ubi  sup.  In  Pennsylvania, 
each  sheriff  enters  into  a  recognizance,  and  becomes  bound  with  at  least  two  sureiies  in 
an  obligation,  conditioned  for  the  faithful  performance  of  official  conduct.  It  has  been 
held  in  a  suit  upon  such  recognizance,  against  a  sheriff  and  his  sureties,  for  suffering  a 
person  in  execution  to  escape,  that  the  defendant  could  not  give  evidence  of  the  insolvency 
of  such  person.  Wolverton  v.  Comm.,  8  Serg.  &  Rawle,  273.  In  debt  against  sheriff  for 
an  escape  of  a  prisoner  arrested  upon  attachment  for  not  paying  costs,  an  averment  in  the 
declaration  that  the  sheriff  arrested  the  party  and  had  and  detained  him  in  custody  in 
execution,  &:c.  is  equivalent  to  an  averment  that  he  was  committed  to  jail.  Ames  v. 
Webbers,  8  Wend.  545.  Debt  for  an  escape  against  a  sheriff  lies  only  where  the  escape 
is  from  imprisonment  on  an  execution  issued  from  a  court  of  record.  It  is  in  the  nature  of 
a  penalty  against  the  sheriff  for  negligence.  Brown  v.  Genung,  1  Wend.  115.  In  New 
Hampshire,  debt  does  not  lie  against  the  sheriff  for  the  escape  of  a  prisoner  committed  to 
prison  on  mesne  process,  when  the  escape  is  effected  through  the  insufficiency  of  the  jaU. 
Ix)vell  V.  Bellows,  7  N.  Hamp.  375. 

(1)  Case  lies  against  ministerial  officers  for  any  breach  of  duty,  whether  intentional  or 
malicious  or  not.  Keith  u.  Howard,  24  Pick.  292  ;  Gates  v.  Neal,  23  ib.  308 ;  Spear  v. 
Cummings,  ib.  224  j  Abbott  v.  KimbaU,  19  Vermont,  551 ;  Griffin  v.  Rising,  11  MetcaJf, 
339. 

(2)  Gilson  0.  Fiske,  8  N.  Hamp.  404 ;  Smith  v.  Goodwin,  2  Nev.  ^  Man.  114. 


I.    ON  THE  CASB.  ]39a 

owner  of  goods  may  waive  the  tort  in  taking  them,  and  recover  the  pro- 1.  on  the 
oeeds  in  an  action  for  money  had  and  received  (n).  ^^*'* 

With  respect  to  injuries  to  real  property  corporecd^  where  the  injury  was  To  real 
immediate,  and  committed  on  land,  cao.  in  the  possession  of  the  plaintiff,  ^^^  ^' 
the  remedy  is  trespass  (o)  ;  but  for  nonfeasance,  as  for  not  carrying  away 
tithes  (p)  ;  or  where  the  injury  is  not  immediate  but  consequential,  as  for 
placing  a  spout  near  the  pliuntiff 's  land,  so  that  urater  afterwards  ran  there- 
on,  or  for  causmg  water  to  run  from  the  defendant's  land  to  that  of  the 
plaintiff  (9)  ;  or  where  the  plaintiff's  property  is  only  in  reversion  (r),  and 
not  in  possession,  the  action  should  be  in  case  (1)  ;  and  it  has  been  consid- 
ered that  case  and  not  trespass  is  the  proper  remedy  for  continuing  hold- 
fasts in  the  plunttff 's  wall,  after  he  had  recovered  in  trespass  for  the  orig- 
inal driving  (•).  It  appears,  however,  as  already  remarked,  that  the  injury 
TB  sometimes  considered  to  be  immediate,  if  it  be  the  natural  and  inevitable 
consequence  *of  the  act  done ;  as  if  the  defendant's  servant  by  his  order  [  *140  ] 
place  rubbish  so  near  the  plaintiff's  wall  that  some  of  it  must  naturally,  or, 
in  all  probability,  roll  against  the  wall,  and  it  accordingly  does  so(0(2) .  Case 
is  the  proper  remedy  for  obstructing  light  or  air  tim>ugh  ancient  windows 
by  an  erection  on  the  adjoining  land  (8),  and  such  action  may  be  brought  in 
the  name  of  the  tenant  in  posssession,  or  of  the  person  entitled  to  the  im- 
mediate reversion,  thoudi  the  averments  in  the  declaration  necessarily  dif- 
fer in  the  latter  case.  Bo  it  lies  for  any  other  nuisance  to  houses  or  lands 
in  possession,  and  for  injuries  to  water-courses  where  the  plaintiff  is  not  the 
owner  of  the  soil,  but  is  merely  entitled  to  the  use  of  the  water  (u). 

Waste  is  either  commissive,  that  is,  wilful ;  or  permissive,  that  is,  a  neg- 
lect to  repair,  whereby  dilapidations  occur.  An  action  upon  the  case  in 
the  nature  of  waste,  to  the  injury  of  the  reversion,  is  certainly  midntainable 
for  cammisiive  waste  by  a  reversioner  against  his  tenant  (4)  ;  or  a  stran- 
ger (x).    And  where  the  lessee  even  covenants  not  to  do  waste,  the 

(«)  Ante,  69;  1  B.  &  C.  418 ;  2  D.  &  R.  (u)  2  B.  &  C.  910  ;  4  D.  &  R.  583,  S.  C. 

566,  S.  C.  6  Price,  1 ;  see  7  Moore,  345. 

(«)  Ante,  127;  1  Ld.  Raym.  188.  (x)  1  Sauud.  323  b;  2  Saund.  252  b.    If 

(/))  1  Ld.  Raym.  187  ;  post,  vol.  ii.  trees  be  excepted  from  a  demise,  waste  can- 

(q)  Ante,  127,  Str.  634,  635 ;  Lord  Raym.  not  be  committed  in  cutting  them  'down,  8          ' 

1399;  2  Burr.  1L14 ;  Fortese.  212.  East,   190.    The  injury  would  be  trespass, 

(r)  Com,  Disr.  Action,  Case,  Nuisance,  B.  The  tenants  remedy  against  a  stranger  is 

(5)  1  Stark.  22.  trespa^,  id. ;  1  Taunt.  194. 

(r)  9  B.  &  C.  591 ;  4  M.  &  R.  500,  S.  C. 


(1)  Lienowv.  Ritchie,  8  Pick.  235;  Hall  o.  Snowbill,  2  Green.  8;  Randall  v.  Cleave- 
land,  7  Conn.  328;  Jackson  v.  Starr,  11  Mass.  520;  Campbell  o.  Arnold,  I  Johns.  511; 
Tobcy  V.  Webster,  3  Johns.  468 ;  3  Greenl.  8 ;  M^Gowen  r.  Chapen,  2  Murphy,  61 ;  Hiliard 
V.  Dortch,  3  Hawks,  246 ;  Ayer  v.  BaiUett,  9  Pick.  161 ;  Elliott  v.  Smith,  2  N.  Hamp.  430 ; 
Brown  9.  Dinsmoor,  3  N.  Hamp.  103. 

So  an  action  on  the  case  lies  in  favor  of  a  landlord  against  any  person  who  so  wrong- 
fully and  maliciously  disturbs  his  tenants  that  they  abandon  his  premises,  and  the  landlord 
thereby  k>ses  his  rent.    Aldridge  o.  Stuyvesant,  1  Hall.  210. 

(2)  Case  lies  for  carelessly  and  negligently  kindling  a  fire  on  the  defendant's  own  land, 
whereby  the  property  of  the  plaintiff,  on  adjacent  kmd,  was  burnt.  Barnard  v.  Poor,  21 
Pick.  37^.    See  Maull  v.  Wilson,  2  Harring.  443. 

(3)  Occupier  of  one  of  two  houses  built  nearly  at  the  same  time,  and  purchased  of  the 
same  proprietor,  may  maintain  a  special  action  on  the  case  against  the  tenant  of  the  other, 
for  obstructing  his  window  lights  by  adding  to  his  own  building,  however  short  the  previous 
period  of  enjoyment  by  the  plaintffi*;  on  the  pinciple,  that  where  a  man  sells  a  house,  he 
shall  not  afterwards  be  permitted  to  disturb  the  rignts  that  appertain  to  it,  and  what  the 
original  owner  could  not  have  done,  neither  could  his  lessee  do  it.  Compton  «.  Richards, 
1  Price's  Exch.  27. 

(4)  See  Provost,  Ace.  of  Queen's  College  o.  Hallett,  14  East,  489 ;  ante^  50.  So  it  lies 
against  the  assignee  of  a  lessee.  Short  v.  Wilson,  13  Johns.  33 ;  Fomfret  v.  RicrofV,  2 
Saunders,  252,  a.  c.  This  action  does  not  lie  for  permissive  waste.  Gibson  «.  Wells,  i 
New  Bep.  290.    See  Fay  v.  Brewer,  3  Pick.  205,  notes  to  2nd  ed. 
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I.  ON  THE  lessor  has  his  elecUon  to  bring  either  an  action  on  the  case,  or  of  coy* 
^^^'  enant,  against  the  lessee  for  wilful  waste  done  bj  him  daring  the  term. 
As  where  a  lease  was  made  for  twentjr-one  years,  in  which  the  lessee  coto- 
nanted  to  yield  up  the  premises  repaired  at  the  end  of  the  term,  the  lessee 
during  the  term  committed  wilful  waste,  and  at  the  expiration  thereof  de- 
livered up  the  premises  to  the  lessor  in  a  ruinous  condition];  afterwards 
the  lessor  brought  an  action  on  the  case  against  the  tenant  for  waste  com- 
mitted by  him  during  the  term,  and  it  being  objected  at  the  trial  that  the 
plaintiff  ought  to  have  brought  an  action  of  covenant,  and  not  on  the 
case,  a  verdict  was  found  for  the  plaintiff  subject  to  that  point ;  but  the 
Court  of  Common  Pleas  was  clearly  of  opinion  that  an  action  on  the 
case  was  maintainable  as  well  as  covenant ;  and  the  C.  J.  said  **  ten- 
ant for  years  commits  waste,  and  delivers  up  the  place  wasted  to  the  land- 
lord, had  there  been  no  deed  of  covenant,  an  action  of  waste,  or  case 
in  the  nature  of  waste,  would  have  lain.  Because  the  landlord  by  the 
special  covenant  acquires  a  new  remedy,  does  he  therefore  lose  hia 
old  ?"  (y).  And  a  landlord  may  sue  a  tenant  holding  over  by  mfferancej  in 
case  for  wilful  waste  (z).  It  was  held,  before  the  late  repealing  act,  that  a 
reversioner  might  sue  the  hundred  on  the  9  Qteo.  1,  c.  22,  to  recover 
damages  for  an  injury  done  to  premises  maliciously  set  on  fire  (a). 

[  *141  ]  With  regard  to  permimve  waste  there  seems  to  be  some  difficulty.  *It 
is  laid  down  by  great  authority  (i),  that  the  statute  of  Grlouces- 
tor  C<?),  (which  extended  the  ancient  law  of  waste  by  the  wrft  of 
waste)  applies  to  permissive  waste  by  a  tenant  from  year  to  year.  In 
GHhson  V.   WelU  (d)  it  was  held,  that  case  for  permissive  waste  is  not 

'  sustainable  against  a  yearly  tenant ;  and  in  Heme  v.  Bembow  (e)  it  was  de- 

cided, that  case  for  such  waste  does  not  lie  against  a  tenant  for  a  term  of 
years  holding  upon  a  lease,  which  does  not  contain  a  covenant  to  repair. 
In  a  subsequent  case,  Jones  v.  Sill  (/),  it  was  determined  that  an  actba 
upon  the  case  in  the  nature  of  waste  cannot  be  supported  against  the  as- 
signee of  a  lease,  in  which  the  lessee  had  covenanted  ^^  from  time  to  time, 
and  at  all  times  during  the  term,  when  need  should  require,  sufficiently  to 
repair  the  premises  with  all  necessary  reparations,  and  to  yield  up  the 
same  so  well  repaired  at  the  end  of  the  term,  in  as  good  condition  as  the 
same  should  be  in  when  finished  under  the  direction  of  J,  itf."  Upon  a 
breach  that  the  defendant  suffered  the  premises  to  become  and  be  in  de- 
cay and  ruinous  during  a  large  part  of  the  term,  and  after  the  term  wrong- 
fully  yielded  them  up  in  much  worse  order  and  condition  than  when  the 
same  were  finished  under  the  direction  of  J,  M. ;  the  court  did  not  decide 
that  an  action  upon  the  case  was  not  maintainable  for  permissive  waste  but 
only  that  it  was  impossible  it  should  be  waste  merely  to  omit  to  put  the 
premises  into  such  repair  as  A.  B.  had  put  them  into  (jg)  ;  in  other  words 
the  peculiar  terms  of  the  covenant  were  such,  that  a  breach  of  them 
could  not  be  considered  so  far  within  the  technical  doctrine  of-  waste,  as 
,  to  justify  an  action  upon  the  case,  and  therefore  covenant  should  have 

been  the  form  of  action.    It  has  been  lately  decided,  that  if  a  lessee  as- 

(y)  2  Bla.  Rep.  1111 ;  Kenlyside  r.  Thorn-  (i)  1  New  Rep.  290.    . 

t<»,  2  Saiind.  252  a,  b,  note.  \e)  4  Taunt.  764. 

{z)  Tabart  «.  Tipper,  1  Campb.  350.  (/)  7  Taunt,  392  ;  1  Moore,  100,  S.  C. 

(aS  9  B.  &:  C.  134 ;  4  M.  &  R.  130,  S.  C.  In  the  latter  report  the  maxpnal  note  seems 

{hS  1  Saund.  323  b,  n.  7,  cites  2  Inst.  302 ;  to  be  too  general. 

Co.  Lit.  54  b.    See  however  the  note  in  Co.  (g)  Per  Lord  Tenterden,  5  B.  4c  C.  603  > 

Lit.  15th  edit,  citing  Dyer,  196.  8  P.  &:  R.  375,  S.  C. 

(c)  6£dw.  1,  c.  5. 
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ttgn  the  tenD  to  another  by  ieed'poU^  ^^  subject  to  the  performance  of  the  i.  on  the 
covenants  in  the  lease,"  the  lessee  may  maintain  case  against  the  assignee  ^^^^' 
for  a  breach  of  covenant  in  the  lease  committed  after  the  assignment,  per 
quod  the  lessee  was  damnified  (h).  Assumpsit  is  the  usual  form  of  action 
against  a  tenant  not  holding  by  deed,  upon  his  implied  (or  express)  pro- 
mise to  cultivate  a  farm  according  to  the  rules  of  good  husbandry,  and  to 
use  the  premises  in  a  tenant-like  manner  (i). 

Case  may  be  maintained  upon  the  custom  of  the  realm  against  the  pe^ 
sonal  representatives  of  a  rector,  &c.  at  the  smt  of  the  successor,  for 
dilapidations  (j) ;  and  it  lies  for  not  repairing  fences,  whereby  the  plaintiff' s 
cattle  escaped  from  his  land,  or  the  cattle  of  the  defendant  *got  into  the  [  *142  ] 
land  of  the  plaintiff  (A:)  (1)  ;  or  whereby  the  cattle  in  the  plaintiff's  posses- 
rion  escaped  and  fell  into  a  pit  and  were  killed  (f);  or  a  hay-stack  in  the 
defendant's  close  fell  on  and  killed  plaintiff's  horsea  (m).  For  the  escape 
of  the  defendant's  cattle  into  the  plaintiff's  close  the  plaintiff  might  support 
tre^assj  or  distrtdn  the  cattle  damage  feasant. 

We  may  remember  that  trespass  cannot  in  general  be  supported  where 
the  matter  affected  is  not  substantial,  or  the  estate  therein  is  incorporeal  (n). 
Case  therefore  is  the  proper  remedy  for  disturbance  of  common  of  pasture, 
turbary,  or  estovers  (ci).  If  the  plaintiff^s  cattle  be  chased  off  the  com- 
mon, trespass  may  be  supported  for  such  chasing ;  and  that  form  of  action 
may  in  some  instances  be  advisable,  in  order  that  the  right  may  be  fully 
stated  on  the  record.  So  case  is  the  proper  form  of  action  for  obstructing 
a  private  way  (p)  (2),  or  a  public  way,  per  quod  the  plaintiff  was  delayed 
on  his  journey,  and  obliged  to  take  a  more  circuitous  route  (7),  or  sustained 
some  other  special  damage  (8).  So  case  is  the  proper  remedy  for  disturbing 
a  party  in  the  possession  of  a  pew  in  a  church ;  but  no  action  for  such  dis- 
turbance can  be  maintained  unless  the  pew  were  annexed  to  a  house  in  the 
parish  (r)«  Perhaps  trespass  may  be  sustained  if  the  pew  to  which  the 
plabtiff  is  entitled  as  appurtenant  to  his  messuage  be  broken  (^s)  (4)  ;  and 
tiiat  form  of  action  may  be  adopted  by  the  erector  of  a  tombstone  against 
a  person  who  wrongfully  removes  it  from  the  church-yard,  and  erases  the 
inscription  (Q. 

Case  is  in  general  the  remedy  for  disturbing  a  party  in  the  enjoyment  of 

(A)  5  B.  &  C.  589 ;  8  D.  &;  B.  368,  S.  C;  than  twenty  years,  case  will  not  lie,  and  the 

anUj  136.  remedy  is  by  astize  of  common.    2  Taunt. 

(t)  See  the  i»ecedent   and  notes,  post,  156, 160 ;  see  2  B.  &  C.  918 ;  4  D.  dc  R. 

vol.  ii.  572,  S.  C. ;  7  id,  346 ;  9  D.  &  R.  897,  S.  C. 

(j)  AnUf  91.  (p)  Com.  Dig.  Action,  Case,  Pisturbanoe. 

(k)  1  Salk.  335 ;  post,  vol.  u.  A.  2. 

(0  Rooth  9.  Wilson,  1  B.  &  Aid.  59 ;  2        (q)  9  Moore,  489. 


Yoonge  Ac  Jerv.  391.  (rj  5  B.  &  A.  356 ;  8  B.  &  C.  294  ;  2  M 


(m)  2  Youn^  &c  Jerv.  391.  &  B.  332,  S.  C. 


[»)  Ante,  131.  (5)  See  2  Rol.  R.  140 ;   Palm.  46 ;  per 

(0)  Com.  Dig.  Action,  Case,  Disturbance,    Best,  C.  J.,  3  Bing.  137,  138. 
A.  1.     If   inclosed   uninterraptedly  more       (t)  3  Bing.  136. 


I  (1)  Little  V.  Lathrop,  5  Greenl.  356,  where  the  law  of  fencing  against  cattle  is  laid 

down. 

(2)  Lambert  v.  Hoke,  14  Johns.  383 ;  Shafer  v.  Smith,  7  Har.  &  Johns.  67.  Case  lies 
for  obstructions  to  a  right  of  way  appurtenant  to  an  estate  leased  at  will,  in  favor  of  the 
lessor,  on  proving  actual  damage.    Cushiug  v.  Adams,  18  Pick.  110. 

(Z)  Martin  0.  Bliss,  5  Blackf.  35. 

(4;  See  Gay  v.  Baker,  17  Mass.  435.  It  wa^  decided  in  that  case  that  in  an  action  of 
tr^pass  for  pulling  down  and  destroying  the  plaintiff's  })ew  in  a  town  or  parish  meeting 
house,  the  defendant  might  justify  under  the  town  or  parish,  which  had  voted  to  alter  or 
pull  down  and  rebuild  the  house.  See  Howard  v.  First  Parish  in  N.  Bridgewater,  7  Pick. 
138;  Wentworth  tf.  Canton,  3  Pick.  344:  Daniel  0.  Wood,  i  Pick.  102:  Simballo.  Eov- 
ley,  24  Pick.  347. 
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I.  OK  THE  an  BMemmt  (u)  (1),  and  it  may  be  maintabed  in  that  instance,  although  th« 
CA3B.  x\f^^  to  the  easement  were  conferred  by  a  written  agreement,  which  is 
stated  in  the  declaration,  and  which  stipalates  for  the  enjoyment  of  the 
easement  (a;).  It  lies  for  disturbance,  obstruction,  or  other  injuries,  to  offi- 
ces, franchises,  ferries,  markets,  or  tolls,  or  for  not  grinding  at  an  ancient 
mill,  &c.  (jf).  And  it  may  be  maintained  for  disturbing  and  injuring  the 
right  to,  and  enjoyment  of,  an  ancient  decoy  (z)  ;  but  no  action  is  sustain- 
able for  frightening  away  game  from  a  preserve  (not  being  a  franchise),  or 

On  a  Stat-  for  disturbing  a  rookery  (a) . 

^^*  An  action  on  the  case  is  frequently  ^ven  by  the  express  proyisions  of 

some  statvle  to  a  party  aggrieved  (i)  ;  and  it  has  even  been  decided  that 
where  a  navigation  act  empowered  the  company  to  sue  for  calls,  &c.  by 
action  of  debt  or  on  the"  case,  that  an  action  on  the  case  in  tort  might  be 
supported,  though  the  defendant  were  thereby  deprived  of  the  means  oi 
availing  himself  of  a  set-off  (<?)•  Whenever  a  statute  prohibits  an  injury  to 
an  individual,  or  enacts  that  he  shall  recover  a  penalty  or  damages  for  such 
injury,  though  the  statute  be  silent  as  to  the  form  of  the  remedy,  this  action, 
or  in  some  instances  an  action  of  debt  (d),  may  be  supported  {e) ;  as  on  the 
statute  (/  )  at  the  suit  of  a  landlord  against  a  sheriff,  for  taking  goods  under 
an  execution,  without  paying  a  year's  rent  (^)  ;  and  on  the  statute  of  Win- 
ton  (A)  at  the  suit  of  a  party  robbed  against  the  hundred ;  or  upon  the  Black 
Act,  or  the  Riot  Act  (t)  ;  or  on  different  statutes  relative  to  irregularities 
making  or  disposing  of  a  distress  (i),  &c.  In  these  and  other  instances 
case  may  be  supported  by  implication ;  and  if  a  statute  give  a  remedy  in 
the  affirmative,  without  a  negative  expressed  or  implied,  for  a  matter  which 
was  actionable  by  the  common  law,  the  party  may  sue  at  common  law,  as 
well  as  upon  the  statute  (Z)  (2).  But  in  some  instances  the  statute  pre- 
scribes a  particular  remedy,  in  conferring  a  new  right,  or  creatbg  a  liabili- 
ty ;  and  in  that  case  the  remedy  pointed  out,  and  no  other,  can  be  pui^ 
sued  (m).  In  many  cases  the  common  law  r^nedy  is  altered  by  a  statate. 
Thus  the  43  Greo.  3,  c.  141,  enacts,  that  in  all  actions  agunst  any  justice 
of  the  peace  for  any  conviction,  &c.  which  may  have  been  quashed,  or  for 

(«)  5  B.  &  A.  361 :  5  B.  &  C.  221 ;  7  D.        {e)  7  T.  R.  36.  (d)  Ante,  112. 

&  R.  783,  S.  C. ;  8  13.  &  C.  288,  294,  295;        h)  Supray  note  (9);  10  Co.  75  b;  2  Inst. 

3  M.  &  R.  318.    An  easement  can  be  grant-  48b ;  2  Salk.  451 ;  6  Mod.  26. 
ed  by  deed  only,  id.  (/)  8  Ann.  c.  14. 

(z)  3Wils.  348;  6  B.  &  C.  273 ;  9  D.  &  c.  12;  7&8Geo.  4.  c.  31;  3  Geo.  4,  c.  33. 
R.  265,  S.  C. ;  awU,  126,  127.  (g)  Dongl.  665  ;  see  3  B.  de  A.  440,  645  ; 

(y)  See    Com.    Dig.    Aaion,  Case,  Dis-  7  Price,  566,  690. 
turoance,  and  Action,  Case,  Nuisance;  6       (A)  13  Edw.  1,  st.  2.  c.  1,2;  2  Saund. 

M.  &  Sel.  69.    See  many  instances  of  ac-  374,  375 ;  Com.  Dig.  Pleader,  2,  s.  1. 
tionable  obstraction  or  disturbance  of  a  par-        (i)  9  Geo.  1,  c.  22.  s.  7  ;  3  £ast,  400,  457. 

ty  in  the  exercise  of  a  right  put  by  Holt,  Against  the  parish,  11  East,  352,  dec.  Against 

C.  J.,  11  East,  576,  note.  the  hundred,  12  East,  244 ;  see  57  Geo.  3, 

(z)  11  East,  571 ;  2  Campb.  258.  c.  12  ;  7  &  8  Geo.  4.  c.  31 ;  3  Geo.  4,  c.  33 

\a)  4  D.  &  R.  518.  {k)  AnU,  138. , 

(bS  Com.  Dig.  Action  upon  Statute,  A.  F.        (/)  Com  Dig.  Action  upon  Statute,  C. 


t 


and  Pleader,  II.  s.  1  to  2,  s.  30.  (m)  See  ante^  112. 

(1)  Wilson  V.  Wilson,  2  Vermont,  68. 

(2)  Ace.  Almy  v,  Harris,  5  Johns.  175 ;  Farmers'  Turnp.  Company  ©.  Coventry,  10 
Johns.  389 ;  Scidmore  v.  Smith,  13  Johns.  322.  But  in  Pennsylvania,  by  the  13th  section 
of  the  Act  of  21st  March,  1806,  entitled,  '•An  Act  to  regulate  Arbitrations^"  (Purd.  Dig. 
2.  4  Sm.  Laws,  332,)  it  is  provided,  "  that  in  all  cases  where  a  remedy  is  provided,  or 
duty  enjoined,  or  any  thing  directed  to  be  done  by  any  Act  or  Acts  of  Assembly  of  this 
Commonwealth,  the  directions  of  the  said  Acts  shall  be  strictly  pursued,  and  no  penalty 
shall  be  inflicted,  or  any  thing  done  agreeably  to  the  provisions  of  the  common  law  m  such 
cases  furrier  than  shall  be  necessary  for  carrying  such  act  into  efiect.  Brown  v.  The  Com- 
monwealth, 3  Serg.  Ac  Rawle,  373 ;  Cammonwealth  «.  Evans,  13  lb.  426. 
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amy  matter  done  by  bim  for  carrying  it  into  effect,  the  plaintiff  shall  not  re- 1.  ov 
cover  more  than  the  sum  levied  mider  the  conviction,  and  2d,  damages,     ^^"' 
unless  it  be  expressly  alleged  in  the  declaration,  which  shall  be  in  an  ac- 
tion on  the  case  only^  that  such  acts  were  done  maliciously,  and  without 
any  reasonable  cause  (n).     We  have  seen  that  a  common  informer  cannot 
sue  unless  an  action  be  expressly  given  to  him  (0). 

The  judgment  of  Lord  EUenborough,  C.  J.,  in  the  case  of  Govett  v.  Of  the  ad- 
JiadnidgeXpy  explains  the  advantages  arising  in  many  instances  from  the  ^^tages 
adoption  of  the  action  on  the  case,  in  preference  to  the  action  of  assump-  ^^^  ^^' 
ait,  viz.  "  t^ere  is  no  inconvenience  in  suffering  the  party  to  allege  his  reference 
gravamen  as  a  breach  of  duty  arising  out  of  an  employment  for  hire,  and  to  ^^  o^hets. 
consider  that  breach  of  duty  as  tortious  negligence,  "instead  of  considering  [  *144  ] 
the  same  circumstances  as  forming  a  broach  of  promise  implied  from  the 
same  consideration  of  hire.     By  allowing  it  to  be  considered  in  either  way, 
according  as  the  neglect  of  duty  or  the  breach  of  promise  is  relied  upon  as 
the  injury,  a  multiplicity  of  actions  is  avoided ;  and  the  plaintiff,  according 
as  the  convenience  of  his  case  requires,  frames  his  principal  count  in  such 
a  manner,  as  either  to  join  a  count  in  trover  therewith,  if  he  have  another 
cause  of  action  other  than  the  action  of  assumpsit,  or  to  join  with  the  as- 
sumpsit the  common  counts,  if  he  have  another  cause  of  action  to  which 
they  are  applicable."     Other  advantages  may  also  sometimes  ensue  from 
the  adoption  of  case  instead  of  assumpsit,  viz.  that  in  the  former  action 
the  defendant  cannot  always  plead  in  abatement  the  non-joinder  of  other 
parties  as  defendants  (9)  ;  and  the  plaintiff  in  case  will  in  general  be  enti- 
tled to  a  verdict  if  he  prove  one  of  several  defendants  to  be  liable,  whereas 
a  different  rule  prevails  in  an  action  of  assumpsit  (r).     If  a  party  has  ob- 
tained goods  upon  a  fraudulent  contract,  whereby  credit  was  to  be  allowed, 
he  should  be  sued  in  case,  at  least  before  the  expiration  of  the  credit,  as 
assumpsit  cannot  be  maintained  during  its  currency  («).     So  if  a  set-off  be 
apprehended  (t),  or  the  defendant's  certificate,  would  be  pleadable  in  bar  (u) 
to  an  action  of  assumpsit,  it  would  in  some  cases  bo  most  advisable,  if 
possible,  to  avoid  it,  by  suing  in  case  (1).    And  again,  where  there  has 
been  a  fraud,  aud  it  is  supposed  that  the  statute  of  limitations  will  be  set 
up  as  a  defense,  an  action  for  the  fraud  is  perhaps  preferable  to  an  action 
of  assumpsit ;  as  there  is  reason  to  contend  that  the  statute  only  begins  to 
ran  from  the  time  the  fraud  is  discovered  (x)  ;  and  on  account  of  costs, 
case  is  frequently  preferable  to  trespass,  as  in  the  former  action  the  plain- 
tiff is  entitled  to  full  costs  though  he   recover  less  than  408.  damages, 
whereas  in  some  actions  of  trespass  for  assault  and  battery,  or  trespass  to 
land,  if  the  damages  be  under  40a.  the  plaintiff  is  not  entitled  to  full  costs  (y).  .    ^-gj^- 
On  the  other  hand,  there  were  some  disadvantagen  attending  the  action  on  vantages' 
the  case,  on  account  of  the  generality  of  the  pleadings,  and  of  the  circum- 
stance of  the  general  issue  being  the  usual  plea,  which  put  the  plaintiff  on 
proof  of  the  whole  of  the  allegations  in  his  declaration,  and  left  the  de- 
fendant at  liberty  to  avail  himself  of  any  matter  of  defense  at  the  trial, 

(11)  See  12  East,  67.  (0  AnU,  100. 


iliifc,  112. 
p)  3  East,  70. 
q)  AtUty  86. 

See  ante,  44,  86.  259 ;  3  B.  &  A.  626. 

9  B.  &  C.  59.  (y)  6  T.  R.  129. 


i 


(«)  AfUe,  53,  54,  100. 
(2;)  4  Moore,  508 ;  2  B.  &  B.  73,  S.  C.  ; 
3  D.  &  R.  332 ;  S.  C.  see  2  B.  &  C  149^ 


(1)  See  Downer  v.  Egglestcn,  15  Wend.  51. 
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X.  OH  THS 
CASE. 


witboat  apprizing  the  plaintiff  by  his  plea  of  ibe  circumstanceB  on  which  it 
is  founded.  But  this  objection  was  removed  by  Beg.  Gen.  Hil.  T.  4, 
W.  4,  reg.  6f  which  now  compels  a  defendant  to  plead  special!;  almost 
every  description  of  defense.f 
[  *145  ]  Where  cattle  of  the  defendant  have  trespassed  in  the  pliuntiff's  ^land, 
in  consequence  of  the  defendant's  neglect  to  repair  his  fences,  the  plaintiff 
had  an  election  to  proceed  in  case  or  in  trespass  (^z)  ;  or  to  distrain,  if  the 
real  damage  exceed  40^.  or  the  circumstances  be  of  such  a  nature  that  a 
verdict  for  that  amount  may  be  anticipated,  so  as  to  carry  full  costs,  an 
action  of  trespass  may  be  advisable  in  preference  to  an  action  on  the  case, 
in  order  that  the  trial  may  be  upon  some  particular  point  in  issue  (a),  still 
narrowing  the  evidence  more  than  in  the  action  on  the  case.  It  is  not  ad- 
visable to  distrain  where  the  title  to  the  locus  in  quo  is  doubtful,  but  the 
party  should  proceed  by  action  of  trespass,  or  on  the  case  ((),  and  the 
same  observations  apply  where  a  right  of  common  is  in  dispute  ((?). 
'^'^^  The  declaration  in  an  action  on  the  case  ought  not  in  general  to  state 

m  general,  ^^^   injury  to  have  been  committed  vi  et  armisy  nor  should  it  conclude 
&«.  ccmtrapacem  (d)  ;  in  which  respects  it  principally  differs  from  the  declara- 

tion in  trespass.  In  other  points  the  form  of  the  declaration  depends  on 
the  particular  circumstances  on  which  the  action  is  founded,  and  conse- 
quently there  is  greater  variety  in  this  than  any  other  form  of  action.  The 
leading  rules  will  be  stated  when  we  inquire  into  the  form  of  the  declara- 
tion in  general.  It  is  open  to  this  commendation  that  the  statements  are 
not  fictitious  as  in  trover,  and  that  it  truly  and  specifically  discloses  the 
grounds  upon  which  the  action  is  founded.  The  plea  in  this  action  until 
recently  was  principally  the  general  issue,  not  guilty  ;  and  under  it  (except 
in  an  action  for  slander,  and  a  few  other  instances)  (e),  any  matter  might  be 
given  in  evidence,  but  the  statute  of  limitations.  But  since  the  pleading 
rules,  H.  T.  4  W.  4,t  the  general  issue  only  puts  in  issue  the  wrongful 
act,  and  not  the  right  (/),  and  most  grounds  of  defense  must  be  pleaded 
specially.  The  judgment  is,  that  the  plaintiff  do  recover  a  sum  of  money 
ascertained  by  a  jury,  for  his  damages  sustained  by  the  committing  of  the 
grievances  complained  of,  and  full  costs  of  suit ;  to  which  the  plaintiff  is 
entitled,  although  he  recover  a  verdict  for  less  than  40^.  damages  (^)  ;  un- 
less the  judge  certify  under  the  statute  (A)  ;  a  circumstance  which  we  have 
already  observed  frequently  renders  this  action  preferable  to  that  of  tres- 
pass. 


[.•146  ]  ^n.  TROVER  (1). 

II.  The  action  of  trover  or  conversion  was,  in  its  origin,  an  action  of  tres- 

TKovER.   p^^gg  QQ  ^\^Q  ^^Q  fQP  ^Q  recovery  of  damages  against  a  person  who  had 

GeDeral 

observa-         (^)  A  Salk.  335.  (g)  6  T.  R.  129 ;  Tidd,  9th  ed.  963. 

tions.              («)  2  Saund.  284  d.  (%)  43  Eliz.  c.  6 ;  Tidd,  952,  953,  9th  ed. 

(b)  1  Saand.  346  e,  n.  2.  TbLs  statate  deprives  plaintiff  of  costs,  not- 

{c)  Id.  withstanding  the  action  be  brought  under 

d)  Com.  Dig.  Action  on  Case,  C.  3,  4,  A.  the  11  Geo.  2,  c.  19,  s.  19,  by  which  it  is  en- 

e)  1  Saund.  130,  note  1 ;  WiUes,  20.  acted,  that  in  case  plaintiff  obtain  a  verdict, 
/)  Frankum  v.  Earl  of  Falmouth,  1  Har-  he  shall  be  entitled  to  full  costs,  5  B.  &  Aid. 

risbn,   1 ;    6  Car.  Ac  P.  529  ^   Bosaoquet's    786 ;  1  D.  &  R.  413,  S.  C. 
Rules. 

(1)  Wherever  trespass  de  bonis  asportatis  lies,  trover  will  lie.    Frescott  v,  Wright,  6 
Mass.  20  ;  Peirce  v.  Benjamin,  14  Pick.  356. 
f  See  American  Editor's  Preface. 
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found  goodSy  and  refused  to  deliver  them  on  demand  to  the  owner,  bat  n. 
converted  them  to  his  own  use ;  from  which  word  finding  (trover^  the  t*^^*- 
remedy  is  called  an  action  of  trover.  The  circumstance  of  the  defend- 
ant not  being  at  liberty  to  wage  his  law  in  this  action,  and  the  less  degree 
of  certainty  requisite  in  describing  the  goods,  gave  it  so  considerable  an 
advantage  over  the  action  of  detinue,  (which,  before  the  late  enactment, 
was  subject  to  the  defense  of  law  wager),  that  by  a  fiction  of  law  actions 
of  trover  were  at  length  permitted  to  be  brought  against  any  person  who 
had  in  his  possession,  by  any  means  whatever,  the  personal  property  of 
another,  and  sold  or  used  the  same  without  the  consent  of  the  owner,  or 
refused  to  cTeliver  the  same  when  demanded.  The  injury  lies  in  the  con- 
version and  deprivation  of  the  plaintiff's  property,  which  is  the  gist  of  the  ^ 
action,  and  the  statement  of  the  finding  or  trover  is  now  immaterial, 
and  not  traversable  (i)  ;  and  the  fact  of  the  conversion  does  not  neces- 
sarily import  an  acquisition  of  property  in  the  defendant  (A;).  It  is 
an  action  for  the  recovery  of  damages  to  the  extent  of  the  value  of  the 
thing  converted  (I),  The  object  and  result  of  the  suit  are  not  the  recovery 
of  the  thing  itself,  which  can  only  be  recovered  by  action  of  detinue  or 
replevin  (m)  (1).  Lord  Mansfield  thus  defined  this  action  (n)  ;  "  inform 
it  (t.  e.  the  trover)  is  a  fiction  ;  in  substance  it  is  a  remedy  to  recover  the 
value  of  personal  chattels  wrongfully  converted  by  another  to  his  own  use  ; 
the  form  supposes  that  the  defendant  might  have  come  lawfully  by  it,  and 
if  he  did  not,  yet  by  bringing  this  action  the  plaintiff  waives  the  trespass  ; 
no  damages  are  recoverable  for  the  act  of  taking ;  all  must  be  for  the  act 
of  converting.  This  is  the'  tort  or  maleficiumy  and  to  entitle  the  plaintiff 
to  recover,  two  things  are  necessary :  1st  ^property  in  the  plaintiff  (2);  2dZy, 
a  wrongful  conversion  by  the  defendant"  (3).  We  will  consider  this  action 
with  reference,  1st,  to  the  iking  converted  ;  2dly,  the  plaintiff's  right  of 
property  therein ;  and  3dly,  the  nature  of  the  injury ^  and  by  whom  com- 
mitted (4). 

This  action  is  confined  to  the  conversion  of  goods  or  personal  chattels,  ^^'  '^^^ 
It  does  not  lie  for  fixtures  eo  nomine  ;  nor  for  injuries  to  land  or  other  real  Sf^'[^ 
property,  even  by  a  severance  of  a  part  of  what  properly  belongs  to  the 
freehold,  unless  there  has  also  been  an  asportation ;  but  the  form  of 
action  in  these  cases  should  be  trespass  (o),  (or  case  *where  the  interest  [  ^47  ] 

(t)  3  Bla.  Com.   152,  153  ;  1  New  Rep.  nature,  it  is  considered  as  personalty,  3  £ast, 
140 ;  Bui.  N.  P.  32  ;  3  Wils.  336.  53,  54,  cites  1  Hen.  Bla.  259 ;  and  see  2  B. 
(k)  3  B.  &  Aid.  687.  &  Aid.   165.    See    Morgan  v.  Arthurs,  3 
(/)  See  3  Campb.  477 ;  1  C.  &  P.  626.  Watt's  Rep.  140  j  Lemar  v.  Miles,  4  Watt's 
(w)  3  B.  &  Aid.  687 ;   WiUes,   120  j   2  Rep.  330 ;   Gray  v.  Holdship.  17  Serg.  & 
Stark.  Rep.  288.  Rawle,  415 ;  White  v.  Arndt,  1  Whart.  Rep. 
(i»)  1  Burr.  31 ;  1  Bla.  Rep.  67,  68 ;  and  91.    Fixtures  between    landlord   and    ten- 
see  1  M^  &  P.  556.  ant,  3  East,  28.    A  veranda,  2  Stark.  403. 
(o)  Bac.  Ab.  Trover,  B. ;   2  B.  Ac  Aid.  Lime-kilns,  2  B.  &  C.  608.    Fixtures  as  be- 
167.    But  trover  lies  for  salt  pans,  though  tween  the  vendor  and  vendee  of  a  house,  2 
fixed  in  the  floor  of  a  building ;  and  when-  B.  6c  C.  76 ;  3  D.  6c  R.  255,  S.  C.  Covenant 
ever  the  fixed  instrument,  engine  or  utensil  not  to  move  them,  1  Taunt.  19 ;  1  B.  6c  C. 
was  an  accessory  to  a  matter  of  a  personal  608 ;  4  D.  6c  R.  62,  S.  C. 

(IJ  Norris  v.  Becldey,  2  Con.  Ct.  228.  Converting  grain,  wrongfully  taken,  into  whis- 
key IS  a  change  of  the  property,  and  the  whiskey  belongs  to  the  manufacturer.  Silsbury 
V.  M'Coon,  6  Hill,  425. 

[2)  See  Hastier  v.  Skull,  1  Taylor,  152  ;  Purdy  r.  McCuUough,  3  Barr,  466. 

3)  See  Glaze  v.  M'Million,  7  Porter,  279 ;  Taylor  v.  Howall,  4  Blackf.  317. 

^^4)  Trover  will  lie  against  different  individuals  for  successive  conversions  of  the  same 
oroperty.    But  the  plaintifi'  can  receive  but  one  satisfaction.    Matthews  «.  Menadger,  2 
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li- 
no VSR. 

1st.  The 


property 
affected. 


in  the  property  is  in  reversion)  (  p).  An  incoming  tenant,  though  entitled 
to  the  growing  crops,  cannot  support  trover  agiunst  the  outgoing  tenant  for 
taking  them  away,  nor  is  that  form  of  action  proper  to  try  a  right  to  land  (g). 
Bat  if  after  the  severance  from  the  freehold,  as  in  tho  case  of  trees  or  fijo- 
tures^  or  earthy  the  property  severed  be  taken  away ;  or  if  coals  dug  in  a 
pit  be  afterwards  thrown  out,  trover  may  be  supported  (r)  (1).  So  if  a 
tenant,  daring  his  tenancy,  remove  a  dung  heap,  and  at  the  time  of  so  doing 
dig  into  and  remove  virgin  soil  that  is  beneath  it,  the  landlord  may  main- 
tain either  trespass  de  bonis  aspartatis  or  trover,  for  the  removal  of  the 
virgin  soil  («)  (2).  It  lies  for  an  unstamped  agreement  (t)  ;  and  for  a  deed 
relating  to  land  (u) ;  and  books  of  account  (x)  (8)  ;  but  in  these  instances 
detinue  is  the  more  usual,  and  often  the  preferable  remedy.  Where  goods 
have  been  sold  or  money  has  been  paid  by  a  debtor,  in  contemplation  of 
his  bankruptcy,  by  way  of  fraudulent  preference  to  his  creditor,  it  may  be 
safer  for  the  assignees  to  proceed  for  the  recovery  thereof  in  trover,  rather 
than  by  action  of  assumpsit  for  goods  sold  by  the  bankrupt,  or  money  had 
and  received  to  his  use ;  because,  by  adopting  the  latter  form  of  action, 
they  might  enable  the  defendant  to  avail  himself  of  his  original  debt  as 
a  set-off  (y)  ;  but  the  set-off  would  not  hold  against  a  count  for  goods  sold 
by  the  assignee  as  such,  or  money  had  and  received  to  their  use  as  as- 
signees, after  the  bankruptcy  (2).  Trover  is  preferable  to  an  action  of 
assumpsit,  when  the  defendant  has  converted  the  produce  of  a  bill,  &c« 
and  has  become  bankrupt,  and  obtained  bis  certificate;  because  to  the 
former  action  the  certificate  could  not  afford  a  defense  (a). 

The  general  rule  is  clear,  that  to  support  trover  the  plaintiff  must  have 

the  right  to  some  identical  or  specific  goods  (6)  (4).     Trover  does  not  lie 

r  *148  1  ^^^  money  had  and  received  generally  (c)  ;  but  it  may  be  maintained  *'for 

(p)  Ante,  134,  139.  to  recover  trees  he  wrongfully  cuts  down,  2 

(q)  16  East,  77,  79;    1   Price,  53.     But  E.&  0.897;  8  D.  &  R.  651,  S.  C. 

where  certain  parts  of  a  machiBe  had  been  (5)  Higgon  v.  Mortimer,  6  Car.  &  P.  616. 

put  up  by  the  tenant  daring  his  term,  and  (t)  4  Taunt.  8(^5. 

were    capable  of    being    removed  without  («)  1  Wils.  106 ;  2  T.  R.  708 ;  1  Bing. 

either  injuring  the  other  parts  of  the  ma-  45 ;  7  Moore,  304,  S.  C. 
chine  or  the  building,  and  had  been  usual- 
ly valued  between  the  outgoing  and  incom 


ing  tenant,  it  wos  held,  that  these  were  the    &  Man.  211. 


(x)  2  Stark.  R.  286.    As  to  the  conyersioii 
of  fxtvresy  see  Longstaff  v.  Meagoe,  4  Nev- 


goods  and  chattels  of  the  outgoing  tenant, 
for  which  he  might  maintain  trover,  2  B. 
&  Aid.  165.  As  to  removal  after  tenancy, 
2  B.  &  C.  78,  79  ;  3  D.  &  R.  257,  258,  S.  C. 
(r)  Com.  Dig.  Biens,  R. ;  Bac.  Ab.  Tro- 
ver, B. ;  7  T.  R.  13 ;  Bui.  N.  P.  44 ;  4  B. 


U  Aid:  206.    When  a  landlord  has  no  right    C. 


(y)  4  T.  R.  211 ;  2  Hen.  Bla.  145;  CuU 
len,  201,  202;  See  16  East,  140;  3  M.  & 
Sel.  199. 

(2)  See  10  East,  418  ;  16  East,  135. 

{a)  6  T.  R.  695  ;  7  Ring.  63. 

\b)  5  B.  &  Aid.  654  ;  1  D.  &  R.  285,  S. 


(1)  Trover  lies  for  a  building  removed  from  the  freehold,  if  it  had  been  erected  under  an 
ngreement  that  it  should  be  treated  as  personal  property.    Smith  v.  Benson,  1  Hill,  J76. 

(2)  Where  a  farm  is  taken  by  a  tenant  for  agricultural  purposes,  the  manure  made  upon 
it  oelongs  te  the  farm,  and  not  to  the  tenant,  and  if  at  the  expiration  of  his  terra,  the 
tenant  remove  or  dispose  of  it,  case  is  the  appropriate  remedy  ibr  the  injury.  Middle- 
brook  0.  Corwin,  15  Wendell,  169. 

Trover  lies  for  manure,  lying  upon  the  ground  and  not  incorporated  with  the  soil.  Pink- 
ham  ».  Gear,  3  N.  Hamp.  484.    See  Stone  v.  Proctor,  2  Chip.  116. 

Catting  growing  corn  and  carrying  it  away,  will  be  a  conversion  of  it  to  sustain  trover, 
Nelson  ».  Burt,  15  Mass.  204. 

(3)  A  debtor,  who  has  made  copies  of  his  creditors'  account  against  him,  may,  if  the 
creditor  obtain  possession  of  such  copies,  and  refuse  to  re-deliver  them  to  the  debtor,  sus- 
tain trover  therefor  against  the  creditor.  Fullam  ©.  Cummings,  16  Vermont,  697.  Trover 
may  be  maintained  for  a  note  which  has  been  paid  and  by  mistake  left  in  the  hands  of  the 
holder.    Pierce  0.  Gilson,  9  Vermont,  216 

(4)  As  to  the  evidence  by  which  a  party  will  be  estq)ped  to  say  he  has  not  the  spedlfe 
articles  he  has  sold,  see  Chapman  0.  Searle,  3  Pick.  38. 
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80  many  pieces  of  gold  or  silver,  though  not  in  a  bag ;  because  damages,       "• 
and  not  the  goods  or  articles  themselves  in  specie  are  the  object  of  the  ^^^^ 
suit  (^d)  ;  and  in  that  case  the  defendant  can  only  redeem  himself  by  tender-  piopertT 
ing  to  the  plaintiff  the  same  specific  pieces  («).    And  trover  lies  for  an  afiectecf. 
undivided  part  of  a  chattel,  as  three-fourths  of  a  ship  (/).    Although  a 
contract  for  the  sale  of  goods  be  complete  and  binding  under  the  Statute 
agunst  Frauds,  yet  the  vendee  acquires  no  property  in  them  which  can 
enable  him  to  maintain  trover,  if  any  material  acts  remain  to  be  done  before 
the  delivery  to  ascertain  or  distinguish  the  quantity  or  exact  amount  of  the 
price  to  be  paid  by  the  purchaser.    Thus,  if  a  portion  of  an  entire  bulk  of 
goods  be  sold,  and  be  not  in  its  nature  ascertainable  without  weighing,  or 
other  act  separating  and  distinguishing  it  from  the  rest ;  as  in  the  case  of  the 
sale  of  ten  out  of  twenty  tons  of  flax,  the  same  being  in  mats  of  an  une- 
qual  siae  and  quantity  (^)  ;  or  of  so  many  tons  of  a  larger  quantity  of  oil  (A)  ;  , 

or  of  bark  at  so  much  per  ton  (i)  ;  the  vendee  coudd  not  maintain  trover 
until  his  portion  had  been  ascertained  and  set  apart.  The  same  rule 
holds  in  the  case  of  a  contract  to  manufacture  goods,  as  to  build  a  car- 
riage, &c.  and  no  property  passes  in  the  goods  until  finished,  or  consid- 
ered and  treated  by  both  parties  as  finished,  although  the  value  has  been  paid 
(k)     .In  these  cases  assumpsit  upon  the  contract  is  the  remedy. 

In  other  respects,  trover  in  general  lies  for  the  conversion  of  any  per- 
sonal property  in  which  the  plaintiff  has  a  general  or  special  property  ({)  ; 
but  it  does  not  lie  for  the  conversion  of  record,  because  a  record  is  not 
private  property ;  but  it  may  be  supported  for  the  copjf  of  a  record,  which 
18  private  property  (w)  (1). 

In  order  to  support  this  action  the  plaintiff  must,  at  the  time  of  the  con-  ^^7*  ^® 

version  (n),  have  had  a  complete  property j  either  generator  special  (2^, in  Sxtenst.  ' 

• 

(e)  5B.&  Ald.652;  1  D.  &  R.  282,  S.  C.  &C.277j  2M.&R.292,S.  C;  9  B.  &  C. 

(J)  Vin.   Ab.   Action,  Trover,  K. ;   Bac.  145. 

Ab.  Trover,  D  Foreign  Coin,  4  Taunt.  24.  (k)  1  Taunt.  318  j  5  Bing.  270 ;  see  7  B. 

(e)  Per  Abbott,  C.  J.,  5  B.  &  Aid.  654  ;  &  C.  26  ;  9  D.  &  R.  791.  S.  C. 

1  D.  &  R.  287,  S.  C.  (/)  For  what  it  lies  in  general,  sec  Com. 

(/)  4  Campb.  272.  Dig.  Action,  Case,  Trover,  C.j    Bac.  Ab. 

fg)  2  M.  &  Sel.  397 ;  2  Campb.  240 ;  5  Trover,  D. ;  Vin.  Ab.  Action,  Trover,  K. ; 

Taunt.  617 ;  4  Taunt.  644.  Bui.  N.  P.  32  ta49.                                                   • 

'h)  5  Taunt.  176;  13  East,  522.  (»»)  Hardr.  111. 


(h)  5  Taunt. 
h)  5  B.  &  C 
B.  &C.  388; 


857 ;  8  D  &  R.  693,  S.  C ;        (n)  2  T.  R.  750 ;  4  Bing.  106. 
6  B.  &  C.  388 ;  9  D.  fe  R.  293,  S.  C. ;  8  B. 


(1)  As  to  trover  for  the  title  deeds  of  an  estate,  bonds,  bills  of  exchange,  dec.,  see  Yea 
V.  Field,  2  Term.  1708 ;  Towle  p.  Lovett,  6  Mass.  394 ;  Arnold  v.  Jeffreyson,  2  Salk.  654 ; 
Goggeslr  V.  Cuthbert,  2  New,  170  ;  Benjamin  v.  Bank  of  England,  3  Campb.  417  ;  King- 
man V.  Pierce,  17  Mass  247 ;  Day  v.  Whitney,  1  Pick.  503 ;  Jarvis  v.  Riogers,  15  Mass. 
389 ;  Petit  v.  Bouja,  1  Missou.  64  ;  Besfaerer  v.  Swicher,  2  Peon.  748 ;  Sawyer  o.  Baldwin, 
11  Pick.  492;  Stebbinv  v.  Jennings,  10  Pick.  172 ;  Sudbury  v.  Steams,  21  Pick.  148;  Til- 
den  V.  Brown,  14  Vermont,  164 ;  Pierce  v.  Gilson,  9  Vermont,  2l4i ;  Ladd  e.  Hill,  4  ib.  164 ; 
Mercer  v.  Jones,  Id.  477;  Todd  v.  Crookshanks,  3  Johns.  432;  Murray  v.  Burling,  10 
Johns.  172;  Clowes  o.  Hawley,  12  Johns.  484;  Compare! «.  Burr,  5  Blackf.  419;  Moody 
9.  Keener,  7  Porter,  218. 

(2)  Dillenback  t.  Jerome,  7  Cow.  294 ;  Odiome  «.  CoUey,  2  New  Hamp.  66 ;  Debow 
V,  Colfax,  5  Halst.  128.  But  it  is  not  necessary  that  the  plaintiff's  interest  in  the  chattel 
i^oold  have  continued  until  the  commencement  of  the  suit.  Barton  v.  Dunning,  6  Blackf. 
209 ;  Grady  v.  Newbj,  6  Blackf  442. 

When  on  a  sale  of  goods  the  property  vests  in  the  purchaser  so  that  he  may  maintain 
trover  against  the  vendor,  see  Selw.  N.  P.  1269,  1270.  2  £sp.  Dig.  40  ^  Owenson  v. 
Horse,  7  Term,  60 ;  Hanson  v,  Meyer,  6  East,  614 ;  Whitehouse  «.  Frost,  12  East,  614; 
Austen  r.  Craven,  4  Taunt.  644 ;  Zwinger  «.  Samada,  1  Mo0i^  12 ;  7  Ihwtt.  265;  <Hm^ 
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n-       the  chattel ;  and  also  the  actiud  poisesnon  (l),  or  the  riffht  to  the  trnme* 
TiwvEE.     j^^^  po98e89wn  of  it  (O  (2). 

pia^tiff 's       ^irsL    It  may  be  premised  that  it  is  not  essential  to  the  support  of  this 
uiterest.      action,  that  the  absolute  ownership  and  special  property  or  interest  should 
^h^?^  ^  ®™^  ^^  ^^^  ^^^  person :  either  will  suffice  to  support  this  action  (p).    But 
property     ^®  ^^^^^  presently  remark,  that  if  there  be  an  outstanding  special  property 
in  ^        in  another,  the  general  owner  should  sue  *in  case  for  the  injury  tio  lus  re- 
f°2i  AG  1  v^rsio'i?  "^ot  in  trover  for  the  value  of  the  goods  (j). 
[   1^^  J      Without  an  absolute  or  special  property,  this  action  cannot  be  main- 
tuned.     A  right  of  immediate  possession  before  or  at  the  time  of  the  con- 
version is  essential  (r)  (3).     Therefore,  as  we  have  seen,  trover  cannot  be 
supported  by  a  party  in  a  suit  for  a  record  («).    N9r  can  a  tenant  in  tail, 
expectant  on  the  determination  of  an  estate  for  life,  without  impeachment 
for  waste,  bring  trover  for  timber  which  grew  upon  and  was  severed  from 
the  estate,  for  the  tenant  for  life  has  a  right  to  the  trees  immediately  they 

(o)  2  Saund.  47  a,  note  1 ;  antCt  132, 139 ;  (q)  Post^  154 ;  atUe,  132. 

Selw.  N.  P.  Trover:  4  B.  Ac  C.  941;  7  D.  (r)  Bloxam  v.  Sanders,  4  Bar.  &  Cres. 

&  R.  407.  S.  C.  941 :  7  D.  &  R.  407,  S.  C. 

(p)  Fer  Lawrence,  J.,  T.  R.  398.  (s)  Supra;  Hard.  111. 


man  v.  Searle,  3  Pick.  38 ;  Farmers'  Bank  v.  McEee,  2  Barr.  318 ;  Jones  v.  Morris,  7 
Iredell,  370.  Further  as  to  the  property  in  the  plaintiff  requisite  to  support  this  action,  see 
Hunter  v.  Rice,  15  East,  100 ;  Heyl  v.  Burling,  1  Caines,  14 ;  Hostler  v.  Skull,  Taylor  152  j 
Ftoyd  9.  Day,  3  Mass.  403. 

(1)  Vide  Smith  v.  Flomer,  15  East,  607.  In  trover,  possession  whether  rightly  or 
wrongfully  obtained,  is  a  sufficient  title  in  the  plaintiff  as  against  a  mere  stranger.  Enapp 
V.  Winchester,  11  Vermont,  351  j  Swift  v.  Mosely,  10  ib.  208.    See  Coffin  v.  Anderson, 

4  Blackf.  397,  410 ;  Duncan  v  Spear,  11  Wendell,  54  ;  Hall  v.  Amos,  5  Monroe,  89. 

(2)  Fairbanko.  Phelps,  22  Pick.  535;  Hunto.  Holten,  13  Pick.  216;  Foster  t>.  Gonon, 

5  Pick.  185.  The  plaintiff  must  show  a  right  to  the  possession  at  the  time  of  the  conver- 
sion. Burton  v.  Tannehill,  6  Blackf.  470 ;  Caldwell  v.  Cowan,  9  Yerger,  262  ;  Gage  v. 
Allison,  1  Brevard,  495  j  Andrews  t>.  Shaw,  4  Dev.  70 ;  Grady  v.  Newby,  6  Blackf.  442 ; 
Lewis  V.  Mobley,  4  Dev.  &  Batt.  323 ;  Redman  v.  Gould,  7  Blackf.,  361.  In  the  case  of  a 
general  as  well  as  special  pro{)erty,  the  action  may  in  most  cases  lie  brought  either  by  the 
general  or  special  owner,  and  judgment  obtained  by  one  is  a  bar  to  an  action  by  the  other. 
Smith  V.  James,  7  Cow.  328.  In  this  action  the  defendant  may  show  title  in  a  stranger  par- 
amount to  that  of  the  plaintiff.  Kennedy  v.  Strong,  14  Johns.  132.  See  Williams  v.  Belt- 
hany,  2  Rep.  Con.  Ct.  415 ;  Jones  v.  Sinclair,  2  N.  Hamp.  319.  A  mortgagee  in  possession 
of  chattels  may  sustain  trover  for  their  conversion.  Reynolds  v.  Shuler,  5  Cowen,  323 ; 
Wolf  V.  O'Parrel,  Const.  Rep.  141.  So  he  may  sustain  trover  for  a  conversion  of  them  by 
a  stranger,  whilst  in  the  pc^ssion  of  the  mortgagor.  Snyder  v.  Hilt,  2  Dana,  204.  A 
mortgage  of  goods  is  a  transfer  which  vests  the  general  property  in  the  mortgagee ;  and, 
when  there  is  no  express  stipulation  to  the  contrary,  the  rignt  of  possession  follows  the  right 
of  property  and  the  mortgagee  may  maintain  trespass  against  one  who  wrongfully  takes  the 
goods  away.  Bracken  o.  Bullard,  12  Metcalf,  308  ;  Holly  v.  Huggeford,  8  Pick.  73.  But  a 
mere  removal  of  mortgaged  property  in  good  faith,  at  the  request  of  the  mortgagor  who 
was  in  possession,  will  not  be  a  conversion  of  it.  Strickland  v.  Bassett,  20  Pick.  415 ; 
Burditt  V.  Hunt,  25  Maine,  419.  A  mortgagee  may  sustain  trover  against  the  mprtgagor 
after  the  title  of  the  mortgagee  has  become  absolute,  upon  the  refusal  of  the  mortgagor  to 
deliver  them.  Gifford  v.  Ford,  5  Vermont,  532.  And  so  the  mortgagee  may  maintain  tro- 
ver against  the  mortgagor  before  the  title  becomes  absolute,  where  there  is  no  agreement 
that  the  mortgagor  shall  retain  possession.    Ripley  v.  Dolbier,  6  Shepley,  382. 

If  the  mortgagor  of  goods,  who  is  intrusted  with  the  possession,  intermix  them,  pur- 
posely or  through  want  of  proper  care,  with  his  own  goods,  so  that  they  cannot  be  distin- 
guished, and  consign  them  for  sale  to  a  third  person  who  sells  them,  the  mortgagee  is  en- 
titled to  recover  of  the  consignee  the  value  oi  the  whole  in  trover.  Willard  v.  Rice,  11 
Metcalf,  493.    See  White  v.  Phelps,  12  N.  Hamp.  382. 

(3)  See  ante,  148,  in  note ;  Burton  v.  Tannehill,  6  Blackf.  470  ;  Caldwell  v.  Cowan,  9 
Yerger,  262 ;  Gage  o.  Allison,  1  Brevard,  495 ;  Andrews  v.  Shaw,  4  Dev.  70 ;  Fairbanks 
V.  Phelps,  22  Pick.  535 ;  Grady  v,  Newby,  6  Blackf.  442. 

If  one  who  has  a  life  estate  in  a  personal  chattel  exchanges  it  with  a  third  person  as  his 
absolute  property,  he,  who  has  the  interest  in  remainder,  cannot  maintain  trover  for  the 
oonversioQ.    Nations  o.  Hawkins,  11  Alabama,  859. 


U.    TROVER.  J  49 

are  cat  down  (f).    And  the  trustees  of  an  estate  per  autre  vie  cannot  main-       u. 
tain  troTcr  for  trees  felled  upon  the  estate,  for  when  felled  the  trees  be-   t»ovbr. 
loDged  to  the  owner  of  the  inheritance  (u).    A  landlord  has,  generally  pj^Siff's 
speaking,  in  legal  consideration,  even  during  the  term,  the  possession  of  interest, 
the  timber  growing  on  the  estate,  if  it  be  excepted  in  the  lease ;  so  that  he 
may  in  such  a  case  maintain  trespass  even  during  the  term,  if  it  be  cut 
down ;  and  even  if  the  timber  be  not  excepted  in  the  lease,  the  lessor  has 
80  far  the  possession  of  it  when  cut  down  by  another,  though  cut  pending 
the  term,  that  if  it  be  carried  away,  he  may  maintain  trespass  or  trover ; 
the  interest  of  the  lessee  in  the  trees  determining  instantly  they  are  cut 
down  (x)  (1).     Sut  where  a  landlord  during  the  term  wrongfully  cut  down 
oak  pollards,  unfit  for  timber,  it  was  decided  that,  as  the  tenant  for  life  or 
years  would  have  been  entitled  to  them  if  they  had  been  blown  down,  and 
was  entitled  to  the  usufruct  of  them  during  the  term,  the  lessor  could  not, 
by  bis  own  wrong,  acquire  a  right  to  the  pollards ;  and  therefore  could  not, 
nor  could  his  vendee,  sue  the  tenant  for  taking  them  away  (y). 

The  property  in  title-deeds  generally  accompanies  the  ownership  of  the 
estate ;  and  therefore  the  person  who  was  entitled  to  the  estate  at  the  time 
of  the  wrongful  detention  of  or  injury  to  the  deeds,  should  be  the  plain* 
tiff  («)• 

The  absolute  and  general  owner  of  goods  may  maintain  trover,  although 
he  had  sold  or  bailed  them  under  a  v<M  contract,  as  to  a  married  woman, 
because  he  still  retains  a  present  right  (a).  But  if  the  owner  has  bailed 
the  goods  to  the  defendant,  and  before  a  conversion  of  the  goods  by  the 
latter  the  bailor  sells  them,  or  otherwise  ceases  to  be  the  owner,  the  ac- 
tion should  be  brought  in  the  name  of  the  person  who  was  the  proprietor 
at  the  time  of  the  conversion  (6).  A  party  who  purchases  goods  under  a 
distress  for  rent,  valid  *though  irregular,  may  maintain  trover  (c) ;  and  [  *150  ] 
where  A.  sold  goods  to  B.  which  were  wrongfully  in  G.'s  possession, 
and  B.  paid  for  them,  and  on  the  latter  demanding  the  goods,  and  inform- 
ing C.  of  the  sale,  the  latter  said  he  should  not  deliver  them  to  any  person ; 
whereupon  A.  and  B.  rescinded  the  sale,  and  the  price  was  repaid,  it  was 
held  that  A.  might  sue  G.  in  trover  ((2). 

The  verbal  gift  of  a  chattel,  without  actual  delivery,  is  not  sufficient  to 
pass  the  property  to  the  donee,  so  as  to  enable  him  to  sue  the  donor  (e)  ; 
although  it  may  perhaps  give  the  donee  a  sufficient  special  interest  to  en- 
able him  to  sue  a  mere  wrong*doer  (/).  Nor  is  it  an  award  that  a  chattel 
should  be  delivered  by  A.  to  B.,  on  the  former  being  paid  a  sum  of  mon- 

(/)  1  T.  R.  55.  5lh  ed. 

(»)  1  New  Rep.  25.  (b)  4  Ring.  106  j  ante,  67. 

(x)  7  T.  R.  13 ;  2  M.  &;  Sel.  499,  500 ;  1        (e)  2  Sing.  334 ;  see  antCy  88. 
Saand.  322,  n.  5 ;  Vin.  Ab.  Trespass,  S.  pi.        (d)  5  M.  &  Sel.  105. 
10 ;  1  TauBt.  191.  (e)  2  B.  &  AM.  551. 

y)  5  B.  &  C.  897  J  8  D.  &  R.  651,  S.  C.        (/)  See  2  Saund.  47  a,  and  note  (rf),  5th 


f)  5B.^  C.  897 
A  4T.  R.  231: 
0  15  East,  607  ; 


^z)  4  T.  R.  231 J  4  Ring.  106.  edit. ;  2  C.  &  P.  578. 

[a)  15  East,  607  j  2  Saund.  47  b.  n.  (/), 


(H  Mather  v".  Ministers  of  Trinity  Church,  3  Serg.  &:  Rawle,  509.  See  Baker  o.  How- 
«U,  Q  Serg.  ic  Rawle,  476.  It  has  been  decided  in  Maine,  that  where  a  tenant  at  will 
erected  a  dwelling  house,  and  other  buildings  on  the  land,  with  the  express  assent  of  the 
landlord,  and  died,  and  his  administrator  sold  them  to  a  stranger,  the  purchaser  might 
maintain  trover  for  them  against  the  owner  of  the  land.    Osgood  v.  Howard,  6  Greenl.  452. 

Shuh  V,  Barker,  12  Serg.  &  Rawle,  272.  Vide  Davies  v.  Counop,  1  Price's  Exch.  57. 
Trover  lies  against  an  outgoing  tenant,  for  com  cut  bj  him  after  the  expiration  of  his  term, 
though  sown  by  him  before  that  time,  under  the  notion  of  being  entitled  to  an  away-going 
crop.    Dayies  v.  Coimop,  Price's  Exch.,  53 ;  Nelson  v.  Burt,  15  Mass.  204. 
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i(.        ej  sufficient,  per  ««,  to  pass  the  property,  and  entitle  B.  to  maintain  trover, 
TROTSB.    |^|(hoagh  he  tenders  the  money,  it  being  refused  by  A.  (^).    And  we  have 
pia^^iff's  ^'^^^^7  observed  (A),  that  in  the  case  of  a  sale  of  goods  there  must  be  a  fpeeir 
mterest.  •   fic  right  to  some  particular  goods  servered  and  distinguished  from  others ; 
and  if  there  remain  to  be  done  upon  the  contract  some  act  to  ascer- 
tain the  quantity  or  price,  the  vendee  cannot  maintain  trover  until  that  act 
be  done  (i). 

Where  goods  stolen  were  purchased  in  market  overt,  and  sold  by  the 
purchaser  before  the  felon  was  convicted^  it  was  decided  that  the  owner 
prosecuting  to  conviction  could  not  maintain  trover  against  the  purchaser 
under  the  statute  (A;),  which  gives  restitution  to  the  owner  who  prosecutes 
the  felon  to  conviction,  although  he  gave  the  purchaser  notice  of  the  rob- 
bery while  they  were  in  his  possession ;  for  the  property  being  altered  by 
the  sale  in  market  overt,  was  not  revested  in  the  owner  until  the  convic- 
tion of  the  felon,  but  the  defendant  had  parted  with  the  possession  before 
that  time,  and  therefore  could  not  be  said  to  have  converted  the  plaintiff^e 
goods  (2)  (1).  But  if  the  sale  was  not  in  market  overt,  then  if  the  purcha- 
ser sell  them  again  in  market  overt  before  conviction  of  the  felon,  and  sueh 
puchaser  had  notice  of  the  felony  whilst  the  goods  were  in  his  possession, 
he  will  be  liable  to  an  action  of  trover  (m)  (2).  The  statute  (n}  is  confined 
to  cases  of  felony ;  therefore  where  goods  are  obtained  from  a  person  by 
false  pretencee,  and  passed  to  another  for  a  vahiable  consideration,  the 
ori^nal  owner  is  not  entitled  to  them  upon  conviction  of  the  offender ;  and 
r  •^"1  -I  ^^  ^^  ^^  S^^  possession  of  them,  trover  will  lie  at  the  *8uit  of  the  pur- 
L  ^^^  1  chaser  (o).  And  if  goods  are  obtained  by  false  pretences  under  color  of 
a  purchase,  the  vendee  or  his  assignee  acquires  no  property,  and  after  de- 
mand may  be  sued  in  trover  (  p)  (3) .  The  action  does  not  lie  to  recover  the 
yalue  of  goods  delivered  by  the  plaintiff,  under  or  in  furtherance  of  an  il- 
legal contract,  to  which  he  is  a  party  or  privy  (^q). 

(g)  15  East,  100.  31  Eliz.  c.  12.    A  condemnation  of  goods 

(%)  Ante,  147.  in  the  Exchequer  alters  the  property,  T. 

(t)  Antey  147,  148.  Raym.  336;  Carth.  327  j  2  Bla.  Rep.  981. 

h)  21  Hen.  8.  c.  11.  (m)  Peer  v.  Humphrey,  1  Bar.  6c  Woll. 

h)  2  Term  Rep.  750.    The  pawnee  of  28. 

stolen  goods  is  liable,  2  Camp.  336,  note.  (n)  21  Hen.  8.  c.  11. 

The  owner  must  always  use  his  best  en-  (o)  5  T.  R.  175. 

deavors  to  bring  the  offender  to  justice  be-  (p)  ^  Taunt.  59 ;  9  B.  &  C.  60 ;  6  Mod. 

fore  he  can  sue  the  puschaser,  2  C.  &  P.  114. 

41.    As  to  stolen  horses,  2  P.  Ac  M.  c.  7  ;  (q)  2  Ring.  314. 


SI)  See  Piscataqua  Bank  v.  Tumley,  Miles,  313. 


2)  An  auctioneer,  who  innocently  sells  stolen  goods,  is  liable  to  the  owner  in  an  action 
of  trover.    Hoffman  v.  Carow,  22  Wendell,  285. 

(3)  Trover  lies  against  a  fraudulent  purchaser,  or  his  vendee  with  notice,  without  a 
previous  demand,  or  a  tender  of  a  note  given  in  payment  before  the  time  of  trial. 
Thurston  v.  Blanchard,  22  Pick.  18  -,  Stevens  v.  Austin,  1  Metcalf,  557 ;  Greene  v.  Rnssell, 
5  HiU,  183. 

Where  goods  are  obtained  under  an  invalid  contract,  trover  will  not  lie  while  anv  action 
founded  on  the  existence  of  the  contract  is  pending.  Kimball  v.  Cunningham,  4  Mass. 
502 ;  Peters  v.  Ballistier,  3  Pick.  495.  But  where  it  is  discontinued  it  will  not  bar  an  action 
of  trover.  Peters  v.  Ballistier,  3  Pick.  495.  Trover  does  not  lie  in  the  case  of  a  fraudulent 
exchange  without  a  return  of  all  the  property  received.  Kimball  v,  Cunningham,  4  Mass. 
502. 

Trover  lies  for  goods  which  a  creditor  has  received  of  his  debtor,  by  frand  with  an  intem 
ID  apply  them  in  satisfaction  of  his  debt,  the  property  not  being  changed.  Woodworth  v. 
Kessain,  15  Johns.  186.  Trover  lies  against  a  person  receiving  goods  and  siting  them,  he 
acts  wUhont  firud,  and  in  igaoraace  of  the  rights  of  the  true  owner.  Everett  «.  CoffiD,  6 
Wendell,  603. 
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Secondly,    So  a  person  having  a  special  property  in  the  goods  may  snp-       u. 
port  trover  against  a  stranger  who  takes  them  out  of  his  actual  possession ;   ^><'^^^- 
as  a  sheriff  (r)  (1)  ;  a  carrier  («)  (2) ;  a  factor ;  a  warehoilse-man  (^)  ;  con-  pig^J^^fg-j^ 
signee  (3) ;  pawnee  ;  or  trustee ;  or  an  agister  of  cattle ;  or  a  gratuitous  mteiest. 
biulee  (ii)  (4)  ;  or  any  person  who  is  responsible  over  to  his  principal  (2;)  (5)  ;  2dly.  A 
a  churchwarden  {y) ;  or  the  hirer  of  goods,  however  temporary  the  purpose  special 
for  which  they  were  hired  may  happen  to  be  («).     So  a  person  who  has  J^^est. 
goods  on  the  terms  of  sale  and  return,  may  sue  for  any  damage  done  to 
them  by  a  wrfng-doer  whilst  in  his  possession  (a).    And  a  person  who 
has  the  tempeva^iygpctperty  in  goods,  delivefing  them  to  the  general  owner  , 
for  a  special  purpose,  may,  alter  that  purpose  is  answered,  upoil  a  de- "***"" 
mand  and  refusal,  maintain  trover  for  them  (i)  (6).    Where  the  consignor 
of  goods,  upon  the  insolvency  of  the  consignee,  indorsed  the  bill  of  lading 
to  the  plamtiff  without  consideration,  to  enaible  him  to  stop  the  goods  in 
transitu,  it  was  held  that  the  plaintiff  had  a  sufScient  property  to  maint^ 
trover  against  the  wharfingers  (e}.    So  an  executor  de  son  tartj  who  has 
not  obtained  probate  at  the  time  of  trial  may  sue  for  a  tort  committed 
to  the  property  of  the  deceased  whilst  in  the  plaintiff's  possession  (d). 
And  it  is  a  general  rule  that  the  bare  possession  of  goods,  without  any  strict 
legal  title,  confers  a  right  of  action  against  a  mere  wrong-doer,  having  no 
right,  and  not  clothed  with  any  authority  from  the  real  owner  (e).    And 
trover  lies  by  the  owner  of  a  ship,  though  not  restored  (/)•    The  only 

(f )  2  Saund.  47,  provided  he  zemain  in  It  is  said,  that  a  landlord  holding  goods  on- 

possession,  1  M.  &  Sel.  711.  der  a  distress  cannot  maintain  trover,  &cc. 

( j)  1  Rol.  Ab.  4 ;    1  Lord  Raym.  276  j  for  an  injury  to  them,  or  taking  them  wrong- 

Bnl.  N.  P.  33 ;  2  Sanud.  47  b,  note.  ^^Yt  Moneux  v.  Groreham,  per  Probyn,  C. 


(0  1  M.  &  Sel.  147.  B.  at  Huntingdon,  29  MS.  Serjeant  Hill, 

u)  1  B.  &  Aid.  59.  p.  279,  cited  Selw.  N.  P.  Trover ;  and  see 

>)  2  Saund.  47  b ;  11  East,  626.  M'Clel.  &  Yo.  112,  119.    But  this  position 

(f)  Stra.  852 ;  2  Saund.  47  c.  seems  to  be  doubtful.    It  is  laid  down,  that 

(z)  2  Saund.  47  b,  c,  d. ;  1  B.  &  Aid.  59 ;  a  party  who  has  distrained  cattle  damage 

4  id.  590 ;  5  £sp.  35.  feasant,  cannot   maintain   trover ;    for   the 


t 


(a)  2  Campb.  575.  cattle  are  in  the  custody  of  the  law  when 

m  2  Taunt.  268.  impounded,  1  M'CIel.  &  Yo.  118. 

(c)  2  Bing.  260.  (e)  2  Saund.  27,  c.  d ;  and  see  instances 

(d)  fiuslMind  V.  Smith,  C.  P.  Hil.  Term*  post,  in  Trespass. 

1823.    W.  C.  Smith,  attorney  for  plaintiff.        (/}  2  Taunt.  302 ;  1  East,  246. 


(1)  7  Cow.  297.  Vide  Barker  v.  Miller,  6  Johns.  195;  Catlin  r.  Jackson,  8  Johns. 
548 ;  Hotchkiss  r.  MTickar,  12  Johns.  403 ;  Brownell  v.  Manchester,  1  Pick.  232 ; 
CaldweU  v.  Eaton,  5  Mass.  399 ;  Blackley  v.  Sheldon,  7  Johns.  32  ;  Pettes  v.  Marsh,  15 
Vermont,  454.  But  it  has  been  held  in  New  Jersey,  that  a  sheriff  cannot  maintain  trover 
for  goods  by  virtue  of  &  fieri  facias,  and  a  levy  thereon,  without  he  has  made  a  particular 
inventory  of  the  goods,  or  has  taken  actual  possession  of  them.  Lloyd  v.  Wychoff,  6  Halst. 
218 ;  Brain  v.  Strait,  Dudley  S.  C.  237.  See  Dennie  o.  Harris,  9  Pick.  364 ;  Amadon  v. 
Myers,  6  Vermont,  308  j  Lowry  ©.  Walker,  5  ib.  181.  See  also  Yates  0.  St.  John,  13 
Wend.  74.  The  receiptor  of  property  attached,  who  has  the  actual  possession  of  it  for  safe 
keeping  may  sustain  trover  for  it  against  a  third  person,  who  takes  it  out  of  his  possession, 
having  no  color  of  right.    Thayer  r.  Hutchinson,  13  Vermont,  504. 

But  see  as  to  the  keeper  or  receiptor  to  the  sheriff,  Ludden  v,  Leavitt,  9  Mass.  104; 
Warren  v,  Leland,  ib.  26o ;  Commonwealth  v.  Morse^  14  ib.  217  ^  Poole  v,  Symons,  1  N. 
Hamp.  289. 

(2)  7  Cow.  297. 

r3)  Smith  Vs  James,  7  Cow.  329 ;  Everett  v.  Saltus,  15  Wendell,  474. 

^-4)  Faulkner  v.  Brown,  13  Wend.  63.  The  finder  of  a  chattel  has  a  special  property 
in  It,  and  may  sustain  trover  against  any  one,  who  shall  convert  it.  except  the  true  owner. 
M'Laughlin  v.  Waite,  9  Cowen,  670 ;  Clark  o.  Malory,  3  Harring.  68. 


(5)  TroviUo  ©.  Tilford,  6  Watts,  472. 


Eaton  V.  Lynde,  15  Mass.  242 ;  Faulkner  0.  Brown,  13  Wend.  63  ;  Duncan  v.  Spear. 
11  lb.  54.    See  O'Connell  v.  Maxwell,  3  Blaekf.  419. 
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n.      exception  vhieh  appears  to  ed^  is  the  case  of  a  mere  servant  (1)  *act- 
o^^^'   ^S  professedly  as  sach,  and  haying  only  the  custody  oCvgoods  (^). 

*♦  The  "^    \     *       -.  .       *  '.  4.J> 

plaintiff's         .-,  -^     •  •    '   .>   •  <.  >  '  ••     v 

mtezest.         l^ffd^jf.    in*  order  to  support  tins  action^  the  plaintiffnmBt,  at  the  time 
3.  A  right  of  the  converuony  have  had  the  actual  posseuian  or  the  right  to  immediate 
of  posses-  possessian  (K).    Therefore,  where  goods  leased  as  furniture  with  a  house 
^^'         were  taken  in  execution,  and  abppltitely  sold  by  the  sheriff,  it  was  decided 
that  the  landlord  could  not  maibtain  trover  against  the  sheriff  pending  the 
lease,  but  should  have  declared  specially  in  an  action  on  th^ase  (t)  (2). 
.^^if  A.  pay  a  Bank  of  EngUhia  note  to"B.  who  J>anLJi«ia^.  who  pre- 
■^  ittJIiW  iC  at  the  Bank,  where  it  is  stopped,  (jl  only  can  sue,  and  not  A.  (ft). 
We  have  before  observed,  that  a  landlord  has,  in  general,  such  an  implied 
possession  of  timber  wrongfully  cut  down  during  a  lease  as  to  enable  him 
to  support  trover  if  it  be  removed  (Z)  ;  and  a  remainder-man  may  support 
this  action  against  a  tenant  for  life,  who  does  not  hold  without  impeach- 
ment of  waste,  for  taUng  away  trees  (m)  (3).    So  if  com  be  sown  by  the 
outgoing  tenant,  and  cut  down  and  taken  by  him  after  the  tenancy,  under 
a  mistaken  claim  to  it  as  an  away*g(nng  crop,  the  owner  of  the  estate  may 
support  trover  (n). 

The  person  who  has  tiie  absolute  or  general,  and  not  the  mere  special, 
property  in  a  personal  chattel  may  support  this  action,  although  he  has 
never  had  the  actual  possession ;  for  it  is  a  rule  of  law,  that  the  general 
property  of  personal  chattels  creates  a  constructive  possession  (o)  (4). 
And  where  the  pluntiff,  as  executor,  declared  on  the  possession  of  his 
testator,  the  Court  held  it  to  be  sufficient,  because  the  property  was  vested 
in  the  executor,  and  no  other  person  having  the  right  of  possession,  the 
property  drew  after  it  the  possession  (jp)  (5).  And  where  a  person  has  de- 
Hvered  goods  to  a  carrier  or  other  bailee,  who  has  not  the  right  to  mtbhold 
the  possession  from  the  general  owner,  and  so  parted  with  the  actual  pos- 


(g)  Owen^  52 ;  2  Saond.  47  a,  47  b,  c,  d.         (I)  Ante,  140,  tnde  exceptiansthere. 
3  Campb.  417 ;  4  B.  &  G.  941 ;  7  D.        Cm)  Com.  Dig.  T         ~ 
407,  S.  C.  (»)  1  Price,  53. 


(h)  3  Campb.  417 ;  4  B.  &  G.  941 ;  7  D.  Cm)  Com.  Dig.  Biens,  H. ;  IT.  R.  55. 

&  R.  407,  S.  C.  (»)  1  Price,  53. 

(f)  7  T.  R.  9 ;  3  Campb.  187;  1  R.  dc  M.  Co)  2  Saond.  47  a,  n.  1 ;  Bac.  Ab.  Trover. 

99;  2B.&P.45L;  15£ast,607.  C;  3  Wils.136;  1  B.  &:  P.  47;  7  T.  R.  12. 

(k)  3  Campb.  417 ;  2  T.  R.  750.  (p)  Latch.  214 ;  3  Rac.  Abr.  58. 

• 

(1)  Dillenback  «.  Jerome,  7  Cow.  294 ;  Faulkner  v.  Brown,  13  Wend.  63 ;  Lndden  v. 
Leavitt,  9  Mass.  104. 

(2)  See  Wheeler  v.  Train,  3  Pick.  255 ;  Fairbank  v.  Phelps,  22  Pick.  535 ;  Swift  «. 
Mosely,  10  Vermont  208.  llie  owner  of  cattle  leased  them,  with  a  farm,  for  four  years, 
under  an  agreement  tiiat,  at  the  expiration  of  the  four  years,  the  lessee  might  return  the 
cattle  or  pay  a  stipulated  price  for  them ,  and  the  lessee  sold  the  cattle  before  the  four  years 
expired :  this  sale  was  held  to  determine  the  lessee's  right  of  possession,  and  the  owner  was 
allowed  to  sustain  trover  for  the  cattle  against  both  seller  and  purchaser.  Grant  v.  King, 
14  Vermont,  367. 


(3)  Shult  V,  Barker,  12  Serg.  &  Rawle,  272. 


Smith  V.  James,  7  Cow.  329  ;  Duncan  v.  Spear^  11  Wend.  54.  If  an  agent,  having 
authority  to  take  a  note  payable  to  his  principal  in  dischai]ge  of  a  debt,  take  it  payable  to 
himself,  the  principal  may  waive  the  wrongful  act,  and  claim  to  have  the  note  delivered  to 
him,  and  maintain  trover  for  its  conversion.    M'Near  v.  Atwood,  5  Shepley,  434. 

Trover  may  be  maintained  for  a  note  whid^  has  been  paid  and  left  by  mistake  in  the 
hands  of  the  holder,  unless  the  fact  of  payment  is  contested  by  the  holder.  Peirce  v.  Gil- 
son,  9  Vennont,  216. 

(5)  Kirby  r.  Quinn,  1  Rice,  264 ;  Hill «.  Brennan,  1  Rice,  285.  An  administralpr  may 
declare  in  trover  for  a  conversion  before  the  death  of  the  intestate,  and  add  a  count  for  a 
conversion  after  the  death.  French  v.  Merrill,  6  New  Hamp.  456 ;  Towie  v.  Levett,  6 
Mass.  394 ;  Parrott «.  Dubignon,  R.  M.  Chadt.  261 ;  Eirby  v.  Clark,  1  Root,  389.  So  tro- 
ver lies  against  an  executor  for  a  conversion  in  the  life  time  of  the  testator.  Decrow  v. 
Moore,  1  Hayw.  21 ;  Clark  r.  Kenan,  1  Hayw.  308 ;  Avery  o.  Moore,  ib.  362. 
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seasian,  yet  he  may  msdntom  trover  for  a  conversion  by  a  (1)  stranger  ;       n. 
for  the  owner  has  still  the  possession  in  law  against  the  wrong-doer,  and    '^^^^^ 
the  carrier  or  other  bailee  is  considered  merely  as  his  servant  (9).    This  pjf^^^g-tg 
role  prevails  in  the  case  of  a  grataitons  loan,  bnt  not  where  there  has  been  mterest. 
a  letting  to  hire  (r)  ;  and  an  execator  or  admiidstrator  is  by  legal  construc- 
tion possessed  of  'the  goods  of  the  testator,  or  intestate,  from  the  time  of 
his  death  («)•    So  the  trostee  of  goods  may  sue,  although  the  goods  be  in  p  ^  ^o  -. 
the  possession  *of  the  eeittd  que  tnat  (t)*    Trover  lies  by  a  party  entitled  L  ^^^  J 
in  reminder  to  plate,  against  a  party  to  whom  it  was  pledged  by  the  de- 
ceased  tenant  for  life,  without  notice  of  the  linuted  title  of  the  pawnor  (u)« 
And  the  consignee  of  goods,  who  is  also  the  vendee,  is  in  general  the  person 
to  sue  for  any  injury  to  them  whilst  in  the  hands  of  the  carrier,  aldiough 
ttiey  have  never  reached  the  consignee  (x).    And  where  everything  has 
been  done  by  the  vendor  of  goods  which  he  contracted  to  do,  the  proper- 
ty will  in  many  cases  pass  to  the  vendee,  and  he  may  maintain  trover,  al- 
though the  goods  remam  in  the  seller's  possession  (y).    But  the  vendee  of 
undelivered  goods,  who  has  not  paid  or  t^dered  Ae  price,  and  has  not 
therefore'  acquired  tfane  right  of  possession,  cannot  maintain  trover  against 
the  vendor,  who  wrongfully  sells  them  (z). 

If  a  person  in  whose  possession  goods  are,  has  a  lien  upon  them  for  a 
debt  due  to  him  from  the  owner,  the  pbuntiff  must  pay  or  tender  the  mo< 
ney  before  the  action  is  commenced,  in  order  to  obtain  the  possessory 
right.  But  if  a  party,  on  being  applied  to  for  goods,  refuse  to  deliver 
them  on  a  different  ground,  and  do  not  mention  his  lien,  he  cannot  after- 
wards set  up  as  a  defence  to  the  action  (a). 

It  has  been  said,  that  in  the  case  of  a  special  property,  it  must  have 
been  accompanied  with  possession  (2),  in  onler  to  support  trover  (&) ;  but 
the  general  rule  appears  to  be  to  the  contrary ;  ana  it  was  observed  by 
Eyre,  G.  J.,  (c)  ^^  that  it  is  not  true,  that  in  cases  of  spedal  property  the 
party  must  once  have  had  possession  in  order  to  maintain  trover ;  for  a  fac- 
tor, to  whom  goods  have  been  consigned,  and  who  has  never  received 
them,  may  maintain  such  an  action"  (8).  And  the  indorsee  of  a  bill  of 
lading  may  maintain  trover  against  the  wharfingers,  although  the  bill  of  lad- 
ing was  indorsed  merely  to  enable  the  phdntiff  to  exercise  the  consignor's 
right  of  stopping  the  goods  in  transitu  (d). 

With  respect  to  the  nature  of  the  infury^  we  have  already  seen  that  a  ?•  The  in- 
conversion  is  essential  to  the  support  of  this  action  (e).    It  may  not  be  al-  ^^^' 
together  foreign  to  our  present  inquiry  to  rive  some  general  account  of 
the  different  instances  of  conversion  (/).    They  may  be  either,  1st,  by 

(q)  1  Taunt.  391 J  7  T.  K.  12;  2  Saund.  (z)  4  B.  &  C.  941  j  7  D.  &  E.  407,  S.  C. 

47  b.  (a)  1  Campb.  410,  note. 

S2  Campb.  464  j  3  »rf.  187 ;  7  T.  B.  9.  (b)  4  East,  214. 

7  T.  R.  13;  Latch.  214;  2  Saund.  47  M  1  B.  &  F.  47;  2  Sannd.  47  d.    See 

b.  47  k.  11  East,  626. 

(0  8  Taunt.  676.  (d)  2  Bing.  260. 

'  2  T.  B.  376.  (e)  AxU,U6 ;  2  Saund.  46  e.    Traylor  v.  - 

Ante,  6.  Horrall,  4  Blackf.  317. 

See  ante,  150,  151;    11  East,  210;  (/)  See  2  Saund.  47  e ;  Bac.  Ab.  Trover, 

an^  5  Bing.  270.  B. 


bef( 


U  Ace.  Tbarp  v.  Burling,  11  Johns.  285. 


2)  Vide  Hotchkiss  v,  M'Vickar,  12  Johns.  407.    Thus  a  sheriff  cannot  maintain  trorer 
ore  he  has  levied  on  the  goods ;  for  until  then  they  are  not  in  his  actual  possession. 
Hotchkiss  V.  M'Vicar,  12  Johns.  403.  '^ 

(3)  7  Cow,  329 ;  Everett  v.  Sakus,  15  Wendell,  474. 
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II.       wrongfully  taking  a  personal  chaHel ;  2dly,  by  some  oiher  HUUgal  assunqh 
TROVER.    ^^  ^y  ownerfihivy  or  by  illegal  unng  or  vnimBing  goods  (1) ;  or  8dly,  by  a 
fnr^*''' '''"  W'^wiafuZ  detention  (2). 

1-  "^rong-  The  wrongful  taking^  if  followed  by  a  carrying  away  of  the  goods  of 
ful  takmg.  g^^Qther,  who  has  the  right  of  immediate  possession,  is  of  itself  a  conrer- 
r  *154  1  ^^^^'  ^^^  ^  ^^  ^^  compelling  a  party  to  deliver  up  goods ;  ^and  whenever 
trespass  will  lie  for  taking  g(^ds  of  the  plaintiff  wrongfully,  trover  will  also 
lie  (^)  (3).  But  it  has  been  considered  that  a  mere  seizure  by  a  stranger, 
who  afterwards  relinquishes  the  possession,  is  no  converuon  (K) .  Trover  lies 
by  a  bankrupt  against  his  assignees,  if  the  pliuntiff  was  not  subject  to  the 
bankrupt  laws  (i).  And  if  goods  be  wrongfully  seized  as  a  distress,  though 
they  be  not  removed  from  the  place  in  which  they  were,  yet  trover  may 
be  supported,  because  the  possession  in  point  of  law  is  changed  by  their 
being  seized  as  a  distress  (K).  A  sheriff  who  seizes  and  sells  goods  after 
an  act  of  bankruptcy  committed  by  the  defendant,  against  whom  Vk  fieri for 
eias  issued,  and  before  the  commission,  is,  if  the  fieri  facias  be  void  agunst 
the  assignees,  liable  to  them  in  trover,  although  the  sheriff  was  ignorant  of 
the  act  of  bankruptcy  (I).  And  a  seizure  of  goods  under  Sk  fieri  facias  af- 
ter a  party's  bankruptcy,  followed  by  a  removal  of  them  to  a  broker's,  is 
a  sufficient  conversion  (m).  And  this  action  may  be  supported  after  an 
acquittal  of  the  defendant  for  the  felonious  taking  of  goods  (n)  (4).  In  the 
case  of  a  conversion  by  wrongful  taking,  it  is  not  necessary  to  prove  a  de- 
mand and  refusal  (o)  ;  and  the  intent  of  the  party  is  immaterial ;  for,  al- 
f  though  the  defendant  acted  under  a  supposition  that  he  was  justified  in  what 
he  did,  or  as  a  servant  of,  and  for  the  benefit  of,  another  person,  he  will  be 
equally  liable  to  this  action  (I)  (5).  But  if  the  possessdon  was  obtained 
under  color  of  a  contract,  trover  cannot  be  sustained  (j)  ;  unless  a  case  of 
fraud  can  be  proved  (r)  (6).  So  if  assignees  affirm  the  act  of  a  party  who 
wrongfully  sold  the  bankrupt's  goods,  they  cannot  support  trover  agunst 

(g)  2  Saund.  47  o ;  Cro.  Eliz.  824.  (o)  1  Ski.  164 ;  6  Mod.  212 ;  Bui.  N.  P. 

(h)  Samuel  v.  Norris,  6  Car.  &  P.  620.         44  j  1  Stark.  173  j  3  B.  &  B.  2  j  6  Moore, 

i)  3  B.  &  B.  2  J  6  Moore,  56,  S.  C.  56,  S.  C. 

*)  Willes,  56.  '      (p)  4  M.  &  Sel.  260 ;  antCy  129. 

(0  1  M.  &  P.  541 ;  4  Bing.  597 ;  2  Y.  &        (q)  3  Campb.  299,  352 ;  3  Taunt.  274 ;  2 


! 


J.  101 ;  Garland  o.  Carlisle,  2  Cr.  &  M.  31.      C.  &  P.  266. 
(m)  3  Campb.  396.  (r)  7  Taui 

(ti)  12  £ast,  409.  &  R.  455,  S.  C. 


(m)  3  Campb.  396.  (r)  7  Taunt  59  j  1   B.  &  C.  514  j  2  D. 

oc  R. 


(1)  Driving  a  hired  horse  a  greater  distance  than  is  agreed,  or  in  a  different  direction 
is  a  conversion.  Wheelock  v,  Wheelright,  5  Mass.  104;  Homer  v,  Thwing,  3  Pick. 
492 ;  Hart  v.  Skinner,  16  Vermont,  138.  See  Campbell  v.  Stokes,  2  "Wendell,  137  j  10 
Amer.  Jurist,  107  ;  Johnson  v.  Weedman,  4  Scammon,  495.  If  property  be  bailed  to  an 
infant  and  he  use  it  for  a  different  purpose  from  that  for  which  it  was  bailed,  the  bailment 
is  determined,  and  he  is  liable  in  trover.  Green  v.  Sperrey,  16  Vermont,  390.  See  Lewis 
V.  Littlefield,  3  Shepley,  233. 

;2)  See  Glaze  t>.  M»MiUion,  7  Porter,  279 ;  St.  John  v.  O'Connell,  7  Porter,  466. 

3)  Ante  145, 146,  note.    Glenn  v.  Garrison,  2  Harr.  1. 

^4}  See  Boardman  v.  Gore,  15  Mass.  336,  337 ;  Addington  «.  Allen,  11  Wend.  382 ; 
Taster  v.  Tucker,  3  Greenl.  458 ;  Boody  v.  Keating,  4  Greenl.  164 ;  Grafton  Bank  v. 
Flanders,  4  N.  Hamp.  239 ;  Pettingill  v.  Rideaat,  6  N.  Hamp.  454;  Morgan  v.  Rhodes,  1 
Stow.  70 ;  M'Grew  v.  Cato,  Minor,  8 ;  Crowell  p.  Merrick,  19  Maine,  (1  Appleton)  392. 

(5)  See  Cumraingso.  Peiham,  1  MeteaJf,  555.  A  purchase  of  property  fiom  one  who 
had  no  authority  to  sell,  where  the  purchaser  takes  a  delivery  of  it,  and  retains  the  posses- 
sion, claiming  it  under  the  ^e,  is  a  conversion  of  it.    Hyde  v.  Noble,  13  N.  Hamp.  494. 

(6)  Thurston  r.  Blanchaid,  22  Pick.  18 ;  Stevens  cu  Austin,  1  Metcalf,  557,  ante,  150, 
151,  note.    See  Thon^son  o.  Bowe,  16  Conn.  71. 


II.    TBOVER.  164 

him  (o).    And  tarover  does  not  lie  for  an  excessive  le?y  of  goods  under  a       "• 
valid  execution.    And  if  a  sheriff  seize  under  a  writ  o(  fieri  facias  moire  «'!^**' 
goods  than  was  necessary,  the  proper  remedy  is  ease  and  not  trover  ( p). :  *      ®  ^^' 
A  party  acting  under  a  valid,  and  also  under  an  unfounded  authority,  may 
protect  himself  by  wtue  of  the  former  (5)  (1). 

So  the  wnmgfvl  assumption  of  the  property  in,  or  right  of  disposing  of  2.  "Wrong- 
goods,  may  be  a  conversion  in  itself,  and  render  unnecessary  a  demand  samption 
and  refusal  (r)  (2),   as  well  as  any  tender  of  charges  («).    It  seems  of  proper- 
that  the  mere  taking  an  assignment  of  goods  from  a  person  who  has  no  ^* 
right  or  authority  to  dispose  of  them,  is  a  conversion ;  for  this  is  an  •as-  [  *155  ] 
sumption  by  the  assignee  of  a  property  in  the  goods  (0  (3).    Thus,  the  sale 
of  a  ship,  which  was  afterwards  lost  at  sea,  made  by  the  defendant,  who 
clfumed  under  a  defective  conveyance  from  a  trader  before  his  bankruptcy, 
is  a  sufficient  conversion  to  enable  the  assignees  of  the  bankrupt  to  main- 
tain trover,  without  showing  a  demand  and  refusal  (u).    So  where  a  person 
intrusted  with  the  goods  of  another,  puts  them  into  the  hands  of  a  third 
person  without  orders,  it  is  a  conversion  (x).    Trover  may  be  supported 
against  a  carrier  (y),  or  a  wharfinger  (0),  who  h/  mistake  (a),  or  under  a 
forged  order  ((),  delivers  goods  to  a  wrong  person(4),  or  against  a  person  who 
illegally  makes  use  of  a  thing  found  or  delivered  to  him  (c)  ;  or  a  biulee  em- 
ployed merely  to  keep  or  carry  the  goods,  and  having  no  beneficial  inter- 
est, who  misuses  a  chattel  intrusted  to  him  (d)  (5)  ;  or  against  a  carrier  who 
draws  out  part  of  the  contents  of  a  vessel,  and  fills  it  with  water  (e) ;  or  a  car- 

Jo)  7  B.  &  C.  310:  1  M.  &  R.  2,  S.  C.  (u)  5  East,  407,  420. 

p)  Batchellor  «.  vyse.  1  Mood.  &  fiob.  (xS  4  T.  R.260,  264. 

,  bat  semble  the  Court  doubted.  (y)  Peake,  C.  N.  P.  ( 

(^)  4  B.  &  C.  5  ;  6  D.  &  R.  17,  S.  C.  48? 


Peake,  C.  N.  P.  68 ;  4'Biiig.  476,  482, 


(r)  2  East,  407 ;  6  Id.  540  j  4  Taunt.  24  ;  (2r)  2  B.  &  Aid.  702. 

3  B.  Ac.  B.  2 ;  6  Moore,  56,  S.  C.    Discount-  (a)  Id. ;  4  Bing.  483. 

ing  a  lost  bill  after  notice  is  a  conversion,  4  (b)  1  Stark.  104 ;  4  Bing.  476. 

Taunt.  799.  (e)  Cro.  Eliz.  219 ;  2  H.  Bla.  552. 

fs)  1  Campb.  410 ;  Whitaker,  75  $  2  M.  (d)  Id,  ibid. 

&  S.  298 :  3  Campb.  472,  473.  h)  1  Stra.  567 ;  and  see  5  Bar.  &;  Cress. 

(t)  Baldwin   v.  Cole,  6   Mod.    212,  per  149  j  7  D.  &  R.  729,  S.  C,  where  see,  as  to 

Holt,  C.    J.,    recognized   by   Lord    Ellen-  a  conversion  b^  abuse  of  a  trust  and  when 

borough,  in  6  East,  510.    Ajid  see  2  Stark,  the  statute  of  limitations  begins  to  run. 
306  ;  3  C.  te  P.  552,  553. 

(1)  Trover  will  lie  against  an  officer  when  he  has  taken  property  unon  an  execution  is- 
sued upon  a  judgment  void  for  want  of  jurisdiction  in  the  count  rendering  it,  or  against 
any  one  receiving  the  property  from  the  officer.  Martin  r.  England,  5  Yerger,  313.  This 
action  will  lie  against  an  officer  who  takes,  upon  an  execution,  property  which  is  exempted 
by  law,  from  attachment.    Sanborn  v.  Hamilton,  18  Vermont,  590. 

(2)  Vide  Bristol  v.  Burt,  7  Johns.  254 ;  GKbbs  v.  Chase,  10  Mass.  128.  An  admission 
by  the  defendant  that  he  had  had  the  goods  of  the  plaintiff,  and  that  they  were  lost,  is  suffi- 
cient evidence  of  a  conversion  without  showing  a  demand  and  refusal.  La  Piauce  v.  An 
Poix,  1  Johns.  Cas.  406.  Proof  that  the  defendant  promised  to  return  the  goods  to  the 
plaintiff,  and  that  he  had  not  returned  them,  is  sufficient  evidence  of  a  conversion  without 
showing  a  demand  and  refusal.  Durell  o.  Mosher,  8  Johns.  445.  And  where  a  puty 
received  logs  to  be  sawed  into  lumber  on  shares,  and  agreed  to  give  the  owner  security  for 
his  share  at  a  stipulated  rate,  payable  a  future  day,  but  before  doing  it  disposed  of  the  pro- 
perty ;  held,  that  the  owner  was  entitled  to  maintain  trover  for  his  share ;  there  being  no 
change  of  property  until  the  sectirity  was  given.  Rightmyer  v.  Raymond,  12  Wend.  51 ; 
Whipple  V.  Gilpatrick,  19  Maine,  (1  Appleton)  427. 

3)  See  Everett  v.  Coffin,  6  Wendelt  603  ;  Rice  v.  Clark,  8  Vermont,  109. 

4)  Packard  v.  Getman,  4  Wendell,  613 ;  Moses  v.  NorriSi  4  Hamp.  304. 

5)  Ripley  v.  Dolbier,  18  Maine,  (6  Shepley)  382 ;  Lockwood  v.  Bull,  1  CoweDS 
,f*J ;  Rice  e.  Clark,  8  Vermont.  109:  Swift  v,  Mosely,  10  ib.  208.  A  common  carrier  is 
liable  in  trover  for  losing  goods.  Oreenfield  Bank  v.  Leavitt,  17  Pick.  1.  But  see  con- 
tra. Moses  V.  Norris,  4  N.  Hamp.  304 ;  Packard  «.  Qetman,  4  Wendell,  613 ;  Johnson  v. 
Strader,  3  Missou.  359.  See  also  Dwight  v.  Brewster,  1  Pick.  50.  An  adultaration  of 
liquor  by  a  carrier  or  his  servaat  will  be  a  coDvernaa  of  it.    Dench  v.  Walker,  14  Mass. 
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11.  rler  or  wharfinger,  &c.,  who  improperly  breaks  open  a  box  contaming  goods, 
3  ^T^^  .  ^^  ^^^^  ^^^^  ^^^  ^^)*  ^^  irregularity  in  a  distress  taken  damage  feasant 
jaiy.  ^  ^'  ^^7  amount  to  a  conversion  (^)  ;  but  trover  does  not  lie  in  the  case  of  a 
distress  for  rent,  (which  is  valid,)  merely  because  a  subsequent  irregularity 
is  committed  (A)  (2).  But  it  may  be  sustained  by  a  party  who  pays  money 
to  redeem  his  goods  Jrom  an  illegal  and  unfounded  distress  for  rent  (t). 
Trover  cannot  in  general  be  supported  for  a  mere  omission  or  nonfeasance 
against  a  party  who  was  lawfully  possessed  of  the  goods  (Ic) ;  and  therefore 
if  a  carrier,  or  other  bailee,  by  negligence  Ubb  goods  intrusted  to  his  care, 
the  remedy  in  general  must  be  case  or  assumpsit  (V)  (3).  A  bare  non-de- 
livery of  goods  by  a  carrier  is  not  a  conversion  (m),  unless  the  goods  be  in 
his  possession,  and  he  refuse  to  deliver  them  on  demand  (n).  His  false  as- 
sertion that  he  has  delivered  the  goods  to  the  consignee  is  not  a  conversion  (o)  * 
And  the  taking  possession  of  a  house  and  fixtures  therein  by  the  assignee 
of  a  term  in  the  house,  is  not  a  conversion  of  the  fixtures  (p).  An  agent, 
by  the  act  of  selling  at  an  under  price,  is  not  liable  to  an  action  of  tro- 
ver (jq)  ;  and  the  retention  of  property  under  the  decree  of  a  court  of  com- 
[  *156  ]  potent  jurisdiction,  is  no  conversion  (r).  *But  a  sub-agent  may  be  liable  in 
trover  for  his  conversion  (i).  The  cutting  trees  without  removing  them  is 
not  a  conversion  (i). 
By  and  The  general  rule  is  that  one  tenant  in  common  of  goods  cannot  sue  his 

te^nt^in    ^<>'^^A°^  ^^  ^^®  goods  remain  in  the  possession  of  the  latter,  although  he 
common,    refuse  to  permit  the  former  to  participate  in  the  use  of  the  article  (u)  (4). 
The  reason  is,  that  in  law  the  possession  of  one  is  the  possession  of  both. 
But  if  one  tenant  in  common  destroy  the  chattel,  or  commit  an  act  which  is 
equivalent  thereto,  his  companion  may  recover  the  value  of  his  share  in 

(/)  2  Salk.  655 ;  5  B.  &  Aid.  401.  411. 

(g)  Cro.  Jac.  148  ;  Bac.  Abr.  Trover,  B.  (a)  3  Taunt.  117. 

[k)  1  Hen.  Bla.  13.  (r)  4  Moore,  361. 

>•)  6  T.  B.  298.  (s)  Cranch  r.  White,  1  Bing.  N.  C.  414. 

[k)  6  East,  540 ;  2  B.  &  Aid.  704.  (0  2  Mod.  244 ;  Bol.  1^.  F.  44  ;  2  Saond. 

7)  5  Burr.  2825  j  2  Saund.  47  f.  47  a. 

(m)  4  Esp.  157.  (ii)  Ante,  79 ;  2  Saund.  47  h ;  1  T.  R. 

(n)  1  Taunt.  391.  658 ;  1  East,  363  j  Selw.  N.  P.  Trover,  II. 

o)  1  Campb.  409.  6th  edit.  1347. 

p)  Longstafie  v,  Meago,  4  Nev.  &  Man. 
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500.  See  Young  v.  Mason,  8  Pick.  551 ;  Ewarts  v.  Kerr,  1  Rice,  204 ;  Maguyer  «.  Haw- 
thorn, 2  Harring.  71.  But  to  unauthorized  use  of  property  by  the  bulee  is  not  a  conver- 
sion, unless  injury  is  caused  thereby.  Johnson  v.  Weedman,  4  Scammon,  495.  But  see 
Liptrot «.  Holmes,  1  Kelly,  381. 

(1)  Trover  does  not  lie  against  a  carrier  for  not  delivering  goods  intrusted  to  him  to 
transport,  if  the  goods  are  not  in  his  possession  at  the  time  of  the  demand,  and  have  either 
been  lost  or  stolen ;  the  action  should  be  case  and  not  trover.  Packard  v.  Oetman,  4  Wend. 
613.  If,  however,  the  carrier  has  delivered  the  goods  to  a  third  person,  trover  will  lie,  ib. 
The  liability  of  the  common  carrier  and  innkeeper  is  very  similar ;  they  are  bo^  bailees, 
and  liable  for  losses  under  similar  circumstances.  Tlierefore,  it  was  held,  that  an  inn- 
keeper was  not  Uable  for  goods  intrusted  to  him  in  the  line  of  Ms  business,  unless  an  actual 
amvemon  was  shown.    Hallenbake  v.  Fish,  8  Wend.  547. 

(2)  See  Stevens  v.  Curtis,  18  Pick.  227 ;  Nelson  v.  Merriam,  3  Pick.  249. 

Trover  will  not  lie  for  goods  seized  by  virtue  of  legal  process  and  in  the  custody  of  the 
law.  Jenner  o.  Joliffe,  9  Johns.  381.  But  it  lies  against  an  officer,  who  seizes  property 
by  virtue  of  process,  and  sells  it  without  notice.  Wright  v.  Spencer,  1  Stew.  176.  See 
Perkins  v.  Thompson,  3  N.  Hamp.  144 ;  HaU  v.  Moore,  Addis,  376.  Trover  will  not  lie 
for  goods  taken  mm.  the  plaintin*  by  a  search  warrant.  Pettigree  «.  Sanders,  2  Bailey, 
549.  Trover  will  lie  for  tne  conversion  of  a  dog,  which,  under  the  Revised  Statutes  of 
Mass.  c.  58,  ^12,  the  defendant  had  a  right  to  kill.    Cummings  o.  Perhami,  1  Metcalf,  555, 

(3)  Hawkins  «.  Hoffman,  6  Hill,  586. 

(4)  Oowan  o.  Buyers,  Cooke,  53 ;  St.  John  v.  Standing,  2  Johns.  468 ;  Cole  v,  Terryi 
2  I>ev.  and  Bat.  252. 

Bat  Me  Thompson  V.  Cook,  2  Southi  560 ;  Wilson  «.  Reed,  3Johiis.  175. 
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trover  (x)  (V).  Thns,  where  it  appeared  that  one  tenant  in  common  of  a  "• 
ship  had  forcibly  taken  it  out  of  the  possession  of  his  companion,  and  secre-  ^^IIT^ 
ted  it  from  him  so  that  he  knew  not  where  it  was  carried,  and  changed  the  jjjy/  ^' 
name  of  it ;  and  it  afterwards  got  into  the  hands  of  a  third  person,  who  sent 
it  upon  a  foreign  yoyage,  where  it  was  lost ;  Lord  King  left  it  to  the  jury, 
whether,  under  the  ciroamstances,  the  destruclion  was  not  by  the  means 
of  the  tenant  in  common  (the  defendant) ;  and  the  jury  finding  in  the  affirm* 
ati?e,  the  Court  refused  to  set  a^de  the  verdict  (y).  It  seems  to  be  ques* 
tionable  whether  the  mere  sale  by  one  of  two  joint  owners  of  a  ship  is  a 
sufficient  conversion  to  enable  his  companion  to  maintain  trover  agiunst  him, 
for  such  sale  could  not  in  law  affect  or  pass  more  than  the  interest  of  the 
seller  (z)  (2).  Where  one  of  two  tenants  in  common  of  a  whale  refused  to 
deliver  a  moiety  of  it  to  the  other,  and  cut  it  up,  and  expressed  the  oil,  it 
was  held  that  this  was  not  a  destruction  which  would  subject  him  to  an  ac- 
tion of  trover ;  for  it  was  an  application  of  the  whale  to  its  only  profitable 
use  (a).  In  general  if  a  defendant  insist  that  he  was  tenant  in  common  with 
the  phontiff  in  the  chattel,  he  must  plead  that  matter  specially  ((). 

The  cases  in  which  trover  is  or  is  not  the  proper  remedy  in  relation  to 
hatiband  and  wife  have  been  already  mentioned  ((;)• 

In  most  of  the  preceding  instances,  proof  of  the  wrongful  act  of  the  de*  3.  Of  a 
fendant  is  sufficient  to  establish  a  conversion,  without  evidence  of  a  demand  ^^^|^. 
of  the  goods,  and  a  refusal  to  restore  them  ((f)  (3).  In  other  cases,  a  demand  and  hereui 
and  rrfusal  are  essential  to  the  support  of  the  action ;  in  every  instance  it  ^  &  ^^' 
is  judicious  to  demand  the  restitution  of  the  goods,  or  if  they  cannot  be  re-  ™^^^^^ 
tamed,  a  recompense  equivalent  *to  their  value  and  the  amount  of  the  r  •157  1 
damages  sustained,  previously  to  the  commencement  of  proceedings.    The 
frequent  occurrence  of  this  subject  in  practice  renders  it  worthy  of  minute 
attention,  and  it  is  proposed  to  consider  it  in  the  following  order  : — 1st, 
tchen  a  demand  and  refusal  are  necessary ;  2dly,  by  whom  the  demand  must 
be  made ;  3dly,  upon  whom  it  b  to  be  made  ;  4thly,  the  manner  of  making 
the  demand ;  othly,  the  time  of  making  the  demand,  and,  6thly,  what  refu- 
sal is  suficient. 

M  2  Saund.  47  h ;  8  T.  R.  146 ;  antej  79.  common,  under  circumstances  -which  would 

Of)  Bemardistown  v.   ChajprnaOi    C.    B.  divest  his  companion  of  his  share,  might 

HiU.  T.  1  Geo.  1,  cited  4  ifast,  121 ;  Bui.  be  considered  a  destruction  of  the  chattel. 

N.  P.  34,  35 ;  2  Saund.  47  h.  (a)  1  Taunt.  241.    And  see  ante,  79,  as 

(z)  4  East,  121 ;  2  Saund.  47  h,  note  (j),  to  tenancy  in  common  of  realty. 

5th  edit.    Sed  vide  5  B.  &  Aid.  395.    A  (b)  Stanville  v.  Hardwick,  3  Dowl.  762. 

quare  is  made  in  note  (s)  to  2  Saund.  "  as  (c)  Anief  92,  93. 

to  the  sale  of  any  other  chattel  in  market  (d)  See  4  Taunt.  801. 

avert."    A  wrongful  sale  by  one  tenant  in 

Q)  Tubbs  V.  Richardson,  6  Vermont,  442 ;  Hurd  v  Barling,  14  Vermont;  214 ;  Ladd 
V.  Hill,  4  ib.  164 ;  Lucas  v.  Wasson,  3  Dev.  398 ;  Campbell  v.  CampbeU,  2  Murphey,  65. 

A  sale  of  a  personal  chattel,  by  one  tenant  in  common  is  not  such  a  destruction  of  the 
chattel  as  wiU  enable  the  other  tenant  in  common  to  sustain  an  action  of  trover  against 
the  purchaser.  Tubbs  v.  Richardson,  6  Vennont,  442 ;  Sanborn  v.  Morrill,  15  ib.  700. 
But  see  Contra.  Hyde  «.  Stone,  7  Wendell,  354  ;  Weld  v.  Olirer,  21  Pick.  559 ;  Nowlen 
o.  Colt;  6  Hill,  461 ;  White  9.  Osbom,  21  WendeU,  72.  If  a  creditor  of  one  tenant  in  com- 
mon of  a  personal  chattel  attach  and  sell  on  his  debt  the  entire  chattel,  it  is  a  conversion  d 
the  interest  of  the  co-tenant  for  which  trover  will  lie.  Ladd  v.  Hill,  4  Vermont,  164  ;  Brad- 
ley V,  Arnold,  16  Vermont,  382. 

(2)  See  Hyde  «.  Stone,  7  WendeU,  354 ;  Weld  0.  Oliver,  21  Pick.  559.  Trover  lies  by 
one  part-owner  of  a  vessel  against  the  other  owner,  who  sends  her  to  sea,  where  she  is  lost. 
Lowthrop  V,  Smith,  1  Hayw.  255. 

(3)  Elyle  o.  Gray,  11  Alabama,  233  -,  Matheny  v,  Johnson,  9  Missouri,  232. 
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II.  Ist.  A  demand  and  rrftisal  are  necessary  in  all  cases  where  the  defend' 

TRovBR.  ^^  became,  in  the  first  instance,  lavfullj  possessed  of  the  goods,  and  the 
fury^  ^^'  plwntiff  is  not  prepared  to  prove  some  distinct  actual  conversion  («)  (1). 
1.  When  As  where  a  trader,  on  the  eve  of  his  bankruptcy,  made  a  collusive  sale  of 
a  demand  bis  goods  to  the  defendant,  it  was  decided  that  the  assignees  could  not 
IS  necessa-  jq^^^q^q'^q  trover  without  proving  a  demand  and  refusal,  for  the  parties  con- 
tracting were  competent  at  the  time ;  and  if  the  assignees  disaffirm  the 
contract,  thej  should  give  notice  by  a  demand  (/)  (2).  So  where  goods 
are  delivered  under  a  contract,  as  to  do  something  vritix  them,  and  return 
them  when  completed,  the  mere  omission  to  perform  the  contract  is  no 
conversion,  and  a  demand  and  refusal  must  be  made  in  order  to  support 
trover  (g).  Where  bills  of  exchange  were  delivered  by  a  trader,  in  con- 
templation of  bankruptcy,  to  a  creditor,  with  a  view  of  giving  him  preference, 
and  the  amount  of  ihe  bills  was  received  by  the  creditor  after  the  bank* 
ruptcy,  it  was  held,  that  a  demand  and  refusal  to  deliver  up  the  bills  before 
they  became  due,  were  necessary  to  enable  the  assignees  to  biing  an  ac- 
tion of  trover  for  the  bills,  as  the  receipt  of  the  money  by  the  creditor 
was  not  of  itself  a  conversion  (A).  A  demand  and  refusal  are  likewise  nec- 
essary in  order  to  maintain  trover  against  an  excise  officer  for  the  detention 
of  ffoods  after  the  payment  of  the  penalty  for  winch  the  goods  were  le- 
vied (t),  (8)  or  against  a  carrier,  who,  havmg  goods  in  his  possesion, 
omits  to  deliver  them  Qk)  (4). 

The  demand  and  refusal  do  not  necessarily  amount  to  a  conversion,  but 
are  only  prima  facie  evidence  of  it  (5)  ;  and  therefore  a  finding  by  special 
verdict  that  the  plmtiff  demanded  the  goods,  and  the  defendant  refused 
them,  will  not  warrant  the  Court  in  considering  that  there  was  a  conversion 
(Z)  ;  and  if  it  be  apparent  that  there  really  was  no  conversion,  as  if  the  par- 
re)  2  Saund.  47  e.  (h)  9  B.  &  C.  764 ;  4  M.  &  R.  547.  S.  C. 
(7)  2  Hen.  Bla.  135 ;  2  Esp.  Rep.  96 ;        (i)  6  B.  &  C.  464  j  9  D.  &  B.  499,  S.  C. 
see  5  East,  407 ;  4  Taunt.  799.  (A)  1  Taunt.  391.' 
(g)  4  Esp.  Rep.  156 ;  see  2  C.  &  P.  266.  (/)  10  Co.  56  b,  57  a ;  2  Saund.  47  e. 


(1)  A  demand  and  refusal  are  unnecessary,  if  the  taking  is  tortious,  or  if  an  actual 
conversion  is  shown.  Davis  p.  Webb,  1  M'Cord,  213 ;  Jones  o.  Dugan,  ib.  428 ;  Farring- 
ton  V.  Payne,  15  Johns.  431 :  Woodbuiy  v.  Long,  8  Pick.  543  j  Tompkins  ».  Haile,  3 
Wendell,  406 ;  Earle  v.  Van  Benson,  2  Halst.  344 ;  Ncwsum  v.  Newsum,  1  Leigh,  86  -, 
Jewett  V.  Partridge,  3  Fairf.  243;  Riford  v,  Montgomery,  7  Vermont,  411;  Hewes  o. 
M'Kinney,  3  Missou.  382.  Where  propertv  is  parted  with  by  duress  of  imprisonment,  or 
duress  pemnnast  the  transaction  is  void,  and  trover  lies  for  the  property  without  a  previous 
demand.  Foshay  v.  Ferguson,  5  Hill,  154.  In  case  of  an  intermingling  of  goods,  a  de- 
mand must  be  made  whether  there  has  been  an  actual  conversion  or  not.  Bond  v.  Ward, 
7  Mass.  123. 

If  property  wrongfully  taken  is  put  into  the  hands  of  another  for  keeping,  such  bailee 
is  liable  to  the  owner  in  trover,  after  a  demand  and  refusal,  and  he  cannot  refer  the 
owner  to  the  person  under  whom  he  claims,  in  order  to  justify  the  detention.  Doty  v, 
Hawkins,  6  N.  Hamp.  247.    See  Houston  o.  Dyche,  1  Meigs,  76. 

(2)  The  seizure  of  goods  fraudulently  purchased,  on  regular  process,  in  favor  pf  a  credit- 
or of  the  vendee,  is  not  a  tortious  act ;  and  a  demand  by  the  vendor  accompanied  by  a 
statement  of  his  title,  is  necessary,  to  entitle  him  to  sustain  trover  against  the  officer. 
Thompson  o.  Rowe,  16  Conn.  71. 

'3)  See  Fryer  v.  M'Rea,  8  Porter,  187. 

^ ')  Trover  will  tie  against  a  bailee  if  a  conversion  can  be  proved.  Lockwood  v.  Bull, 
>wen,  322. 

But  it  will  not  lie  against  a  mere  naked  bailee  of  goods  until  after  a  demand  and  refti* 
sal.  Brown  o.  Cook,  9  Johns.  361.  Trover  is  a  proper  action  by  a  sheriff  against  his  re- 
ceiptor who  refuses  to  deliver  the  goods  intrusted  to  him.  Sibley  v.  Story,  8  Vermont, 
15 ;  Cargill  v.  Webb,  10  N.  Hamp.  199.    See  Carr  v.  Farley,  3  Fairf.  328. 

(5)  Lockwood  v.  Bull,  1  Cowen,  322 ;  Irish  t;.  Cloyes,  8  Vermont,  33,  110 ;  Thompson 
9.  Rose,  16  Oonn.  71. 
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tj  being  a  carrier  had  lost  the  goods  (m),  or  having  felled  trees^  has  left      u. 
them  on  the  ground  (n),  the  demand  and  refusal  are  inoperative.  trover. 

2dly.  The  demand  should  be  made  by  the  person  entitied  at  the  •time  to  ,^^^®  ^^' 
receive  the  goods  ;  and  it  seems  that  if  goods  are  bailed,  and  during  the  2.  Who 
baihnenty  they  are  sold  to,  or  otherwise  become  the  property  of,  another,  should  de- 
the  demand  on  the  bailee,  to  create  a  conversion,  should  be  made  by  the  °^^^ 
new  owner,  and  the  action  brought  in  his  namd,  if  after  a  proper  demand, 
thebulee  improperly  refuse  to  part  with  them((?).  If  goods  are  deposit^ 
ed  by  one  person  witii  the  authority  of  another,  and  received  by  the  bailee 
to  keep  on  the  joint  account  of  the  two,  a  demand  by  one  alone  is  not  suf- 
ficient without  the  authority  of  the  other,  so  as  to  mountain  trover  against 
the  bailee  for  refusing  to  deliver  the  goods.  But  if  it  appear  that  the  bailee 
in  such  a  case  had  no  notice  that  he  held  the  goods  on  the  joint  account, 
or  had  not  accepted  them  on  any  such  trust,  the  party  depositing  the  goods 
may  alone  make  the  demand,  although  it  had  been  previously  agreed  be* 
tween  the  two  parties  that  the  bmlee  should  receive  the  goods  on  &eir  joint 
account  (jp).  The  demand  may  be  made  by  an  agent  duly  authorized  (;) ; 
but  such  demand  will  not  be  sufficient  if  tne  defendant  bona  fide  refuse  to 
deliver  the  goods  in  consequence  of  his  not  being  reasonably  satisfied  that 
the  person  who  applies  is  properly  empowered  to  receive  them  (r).  Where 
the  plaintiff  sold  goods  to  T.,  who  paid  for  them,  and  was  to  take  them 
away,  but  defendant  becoming  possessed  of  the  place  in  which  they  were 
deposited,  the  pHuntiff's  attorney,  accompanied  by  T.,  demanded  them 
of  the  defendant,  telling  lum  that  they  belonged  to  puuntiff,  and  that  he  had 
sold  them  to  T.,  to  which  defendant  replied,  that  he  would  not  deliver  them 
to  any  person  whatsoever,  and  afterwards  plaintiff  repaid  the  price  of  the 
goods  to  T.  and  brought  trover,  it  was  held  that  this  demand  of  the  plain- 
tiff's attorney  was  sufficient  («)•  3.  Upon 

Sdly.  The  demand  should  of  course  be  in  general  made  upon  the  party  whom  the 
who  at  the  time  has  the  possession  of  the  goods  by  himself,  or  his  servant  ^^^1^ 
or  agent,  or  the  general  controlling  power  over  them  (1).    If  after  the  par-  made. 
iy  has  received  goods,  though  legally,  he  sell  or  otherwise  part  with  thorn 
tortiously,  no  demand  is  necessary,  for  his  subsequent  act  is  in  itself  a  con- 
version (2).    If  a  party,  in  some  way  apparentiy  concerned  m  the  deten* 
tion,  be  applied  to  for  the  restoration  of  the  goods,  and  by  his  answer  induce 
the  owner  to  believe  that  he,  the  person  applied  to,  has  the  possession  and 
power  to  deliver  them  up,  and  refuse  to  do  so  ;  and  thereby  the  owner  is 
induced  to  sue  him ;  he  cannot,  it  seems,  defend  at  the  trial,  on  the  ground 
that  he  had  not,  when  applied  to,  the  control  and  disposition  of  the 
goods  (0-* 

It  is  not  necessaxy  that  the  demand  should  be  made  upon  the  defendant  r  9^59  -i 

(m)  AnUf  155.  owner,  and  reqnire  the  delivery  to  him  or 

(n)  2  Mod.  244 ;  Bui.  N.  F.  44.  the  bearer.    It  is  usual  to  have  a  demand 

fo)  4  Bing.  106.  signed  by  the  owner  or  his  attorney. 

p)  13  East,  197.  (r)  1  Esp.  Rep.  83 ;  see  also  id.  115 :  2 

(q)  2B.  &  f.  457.    Sometimes  the  agent  B.  &  F.  464,  n.  a;  5  Moore,  259,  and  1 

has  a  power  of  attorney,  or  a  written  au-  Campb.  339,  where  the  demand  appears  to 

thority,  to  demand  and  receive  the  goods ;  have  been  made  by  an  agent, 

but  this  may  not  be  necessarjr,  especially  if  (s)  5  M.  &  Sel.  105. 

the  demand  be  in  writingi  signed  by  the  (0  3  C.  &  F.  136. 


(1)  Knapp  V.  Winchester,  11  Vermont,  351. 

(2)  Grant  0.  King,  14  Vermom,  367. 
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u.       personaDy.    A  demand  m  writing  left  at  the  defendant's  house  is  suffi- 

TKOVEK.       ^Jgnij  (j^) 

jury.  4thly.  The  demand  in  trover  being  only  for  the  purpose  of  giving  the 

4.  Demand  defendant  an  opportunity  of  either  restoring  the  goods  in  specie,  or  of  mak- 
how  made,  ing  satisfaction  to  the  party  to  whom  they  belong  (2;),  it  is  not  necessary 

to  adhere  to  any  particular  form  or  manner  of  making  tlie  demand,  provid- 
ed it  be  distinctly  notified  to  the  defendant  who  is  the  claimant,  and 
what  goods  are  demanded.  Where  the  pltdntiff,  the  vendor  of  a  house, 
brought  trover  for  various  articles,  some  of  them  being  goods,  and  the  re- 
mainder being  fixtures,  which  he  had  left  in  the  house  on  delivering  it  up 
to  the  defendant,  the  vendee,  and  demanded  them  all  as  fixtures^  and  the 
refusal  was  ^^  of  the  fixtures  demandedj*  this  demand  was  held  to  be  in- 
sufficient to  enable  the  plaintiff  to  recover  the  articles  which  were  not  fix- 
tures; it  having  been  decided  upon  ot  her  grounds  that  the  fixtures  were  not 
recoverable  (y)  (1).  A  demand  of  payment  for  goods  of  which  there  has 
been  no  regular  sale,  is  a  good  demand  to  support  an  action  of  trover  for 
them  (z)  (2);  so  a  demand  of  ^^  satisfaction^^  has  been  adjudged  to  be  suffi- 
cient for  this  purpose  (a).  If  two  cUstinct  demands  be  made,  one  verbal- 
ly, and  the  other  in  writing,  at  the  same  time  ;  proof  of  the  verbal  de- 
mand alone  will  be  sufficient,  and  no  evidence  of  tiie  written  request  need 
be  given  (5).  A  demand  in  writing,  left  at  the  defendant's  house,  may  be 
sufficient  ((?). 

5.  Demand     6thly,  The  demand,  when  necessary,  must  in  general  be  made  before 
made.        ^^®  action  is  brought  (3).    Where  a  declaration  was  entitied  generally  of 

the  term,  whereby  it  had  implied  relation  to  the  first  day  of  the  term,  and 
the  demand  was  made  subsequently  to  that  day,  but  before  the  issuing  of 
the  writ,  evidence  may  be  received  of  the  prior  issuing,  in  order  to  show  that 
the  demand  was  made  previously  to  the  suing  out  of  the  writ  ((2).  But 
as  the  refusal  is  not  of  itself  ^  conversion,  but  is  merely  presumptive 
evidence  of  it,  it  ought  to  be  left  to  the  jury  whether  refussd  upon  a  de- 

(tt)  1  Esp.  Aep.  22.    So  as  to  a  notice  to  (c)  1  £sp.  22. 

quit,  4  T.  R.  464;  and  notice  of  the  dishonor  (d)  3  Burr.  1242.    In  E.  B.  by  bill,  a  de- 

of  a  bill  of  exchange,  Ghitty  on  Bills,  7th  mand  after  writ  issued,  and  before  declara- 

ed.  220.  tion,  would  be  sufficient.    In  that  Court  the 

fx)  Per  Lord  Kenyon,  1  Esp.  33.  exhibiting  of  the  bill  or  declaration  may,  at 

^)  2  B.  &  C.  76 ;  3  D.  Ac  R.  255,  S.  C.  the  plainiifPs  election,  be  regarded  as  the 

fz)  1  Esp.  31.  commencement  of  the  suit,  see  7  T.  R.  4  ; 

a)  Bockiby^s  case,  Clayt.  122,  mentioned  4  East,  75;  11  East,  118.    In  C.  F.  see  1  B. 

in  1  Esp.  31.  &  P.  343  J  2  B.  &  P.  235. 
{b)  1  Campb.  439. 


(1)  Window  blinds,  keys,  dec.  and  things  personal  in  their  nature,  but  fitted  and  pre- 
pared to  be  used  with  real  estate,  are  considered  as  part  of  the  real  estate,  though  not 
strictly  speaking  fixtures,  or  rather  as  so  connected  with  the  realty  as  to  pass  with  it.    6 

Greenl.  223 ;  Farrier  1;.  Stackpole, Goddard  r.  Bolster,  3  Greenl.  154,  427.    And 

manure  lying  about  a  bam  upon  land,  will  pass  to  the  grantee,  upon  a  sale  of  the  land,  bs 
incident  to  the  land,  unless  there  be  a  reservation  of  it  in  the  deea.  Kittredge  v.  Woods,  3 
New  Hamp.  503.  Nor  is  an  outgoing  tenant  in  agriculture  entitled  to  the  manure  made 
on  the  farm  during  his  tenancy,  even  though  lying  in  heaps  in  the  farm  yard  when  he  re- 
moves, and  though  it  were  made  by  his  own  cattle  and  from  his  own  fodder.  Lassell  v. 
Reed,  6  Greenl.  222 ;  Middlebrook  v.  Corvin,  15  Wend.  169  j  Daniels  v.  Pond,  21  Pick. 
367.  Trover  will  lie  for  a  saw  mill  built  by  one  on  the  land  of  another  with  his  consent. 
Russell  V.  Richards,  2  Fairf.  371.  See  Osgood  v.  Howard,  6  Greenl.  452 ;  Hilbome  v. 
Brown,  3  Fairf.  162. 

(2)  La  Place  0.  Aupoiz,  1  Johns.  Cas.  406. 

(3)  Storm  v.  Livingston,  6  Johns.  44 ;  and  if  the  defendant  on  the  demand  delivers  up 
the  property  held  by  him  lawfully,  no  damages  can  be  recovered  in  an  action  of  trover. 
Chandler  ».  Partin,  2  Rep.  Con.  Ct.  72  j  Quay  t.  M'Ninch,  ib.  78. 


n.    TBOVEE.  «lgO 

mand  made  after  the  action  is  brought,  is  evidence  of  a  prior  conrersion  (e).  n. 

If  there  be  evidence  that  the  defendant  received  or  had  possession  of  the  '^^^^ 
goods  before  the  commencement  of  the  action,  and  the  plaintiff  show  that  f^^^  ^^' 
tbej  then  were  his  property,  it  is  perhaps  not  an  unfair  presumption  that 
the  refosal  to  'restore  the  goods,  though  after  the  action  brought,  was  but 
a  re-assertion  of  a  pre-existing  adveroe  claim  to  them  ;  and  therefore,  until 
rebutted,  even  such  refusal  may  be  evidence  that  the  defendant  ori^nally 
took  or  held  the  goods  tortiously,  or  upon  a  claim  of  ownership,  inconsis- 
tent with  and  opposed  to  the  plidntiff 's  right.  6  Of  th 

6thly.  The  refusal  to  deliver  goods  upon  demand  thereof  will  not  neces-  refusal.  ^ 
Borily  in  all  cases  constitute  a  conversion,  unless  the  party  refusing  have  it 
in  his  paver  to  deliver  up  the  goods  detained,  and  the  refusal  be  made  in  a 
distinct,  unqualified  manner.  Where  a  deed  was  demanded  from  the  de- 
fendant, who  said  he  would  not  deliver  it  up,  but  that  it  was  then  in  the 
hands  of  his  attorney,  who  had  a  lien  upon  it,  this  refusal  was  held  to  be 
not  sufficient  evidence  of  a  conversion  ;  and  Lord  Ellenborough  said,  that 
the  defendant,  would  have  been  guilty  of  a  conversion  if  it  had  been  in  his 
power,  but  the  intention  was  not  enough  (/)  (1).  So  likewise  a  refusal  upon 
demand  is  no  evidence  of  converdon,  if  the  party  bona  fide  and  reasonably 
refuse  on  the  ground  of  his  not  being  satisfied  that  the  party  making  the 
demand  is  the  real  owner  of  the  goods  (g)  (2)  ;  or  properly  authorized  by 
the  real  owner  to  receive  them  (A)  (3)  ;  nor  is  it  sufficient  evidence  of  a  con- 
version by  a  servant  of  the  owner  of  the  goods  demanded,  that  he  refused 
to  give  them  up  until  he  could  consult  his  master,  and  obtain  his  directions 
to  deliver  them  (t).  But  where  the  vendor  of  goods  shipped  the  same  on 
board  a  ship  by  the  order  of  the  vendee,  and  the  captain  by  his  bill  of 
lading  undertook  to  deliver  them  to  the  consignee ;  and  the  vendee  having 
become  bankrupt,  the  vendor  demanded  the  goods  of  the  captain ;  the  re- 
fusal by  the  latter,  who  alleged  that  Jie  had  signed  a  bill  of  lading  to  deliv- 
er the  goods  to  another,  was  held  to  be  sufficient  evidence  of  a  conver- 
sion (h).  And  where  tobacco  was  pledged  by  an  agent  who  had  purchased 
in  his  own  name  for  his  principal,  tiie  refusal  of  the  pawnee  to  deliver  the 
tobacco  to  the  principal  upon  demand  made  by  him,  was  deemed  a  conver- 
sion (Z). 

If  the  demand  be  not  made  upon  the  defendant  himself,  but  merely  left 
at  his  house  during  his  absence,  it  appears  that  a  reasonable  time  and  op- 
portunity to  restore  the  goods  should  be  suffered  to  elapse,  before  the  de- 
fendant's non-compliance  with  the  demand  can  be  treated  as  a  refusal, 
amounting  to  a  conversion  (m)  (1).  The  non-compliance  with  the  demand 
after  a  reasonable  opportunity  to  obey  it  has  been  afforded,  is  tanta- 

(0  Per  Lord  Mansfield,  3  Bair.  1243 ;  5  (h)  i  Esp.  83 :  5  Moore,  259. 

B.  dc  Aid.  847 :  1  D.  &  R.  488,  S.  C.  (i)  5  B.  &  Aid.  247. 

(/)  1  Campb.  439.  (k)  6  B.  &  C.  36 ;  8  D.  6c  R.  31,  S.  C. 

(g)  3  Campb.  215 ;  2  Bolstr.  312 ;  2  B.  &  (l)  5  East,  538. 

F.  464.  (m)  See  8  B.  &  C.  528. 

(1)  A  demand  and  refusal  are  no  evidence  of  conversion,  unless  the  thing  demanded 
were  at  the  time  of  the  refusal,  in  possession  of  the  defendant.  Knapp  v.  Winchester.  11 
Vermont,  351 ;  Traylor  v.  Horrall,  4  Blackf.  317 ;  Yale  v.  Saunders,  16  Vermont,  j243  ; 
Morris  v.  Thompson,  1  Richardson,  65. 

(2)  Sargent  v.  Gile,  8  N.  Hamp.  325 ;  Leighton  v.  Shapley,  8  N.  Hamp.  359 ;  Robinson  o. 
Burleigh  v.  5  N.  Hamp.  225 ;  Fletcher  v.  Fletcher,  7  N.  Hamp.  452 ;  Dowd  v.  Wadsworth, 
2  Dev.  130.  One  need  not  exhibit  his  title  to  the  property  in  making  his  demand  for  it. 
Ratcliffe  v,  Vance,  2  Rep.  Const.  Ct.  239. 

[3)  Dent  v.  Chiles,  5  Stew,  and  Post,  383 ;  Watt  v.  Porter,  2  Mason,  77. 
White  V,  Dewary,  2  N.  Hamp.  546. 
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u.       mount  to  a  refosal,  and  is  presamptive  evidence  of  a  oonveraion,  and 
^^^^   throws  upon  the  defendant  the  burthen  of  rebatting  the  presumption,  and 
explaining  that  the  omission  to  deliver  up  the  *goods  is  not  m  law  a  con- 
version :  as  that  being  a  carrier  the  defendant  lost  the  goods,  &c.  (1). 

When  it  is  doubtful  whether  the  evidence  will  establish  a  conversion  so 
as  to  support  a  count  in  trover,  a  count  in  case  for  negligence,  &c.  should 
be  added,  if  there  be  any  proof  to  support  it.    If  there  have  been  a  con- 
version, trover  lies,  although  the  goods  converted  be  afterwards  restored 
to  the  owner,  for  the  restoration  only  goes  in  mitigation  of  damages  (n)  (2). 
When  op-       We  have  seen,  that  for  a  wrongfol  taking  of  goods,  trover  is  in  general 
tionai  to     a  Concurrent  remedy  with  trespass  (o)  ;  but  the  converse  does  not  hold,  for 
\^oT^  trover  may  often  be  brought  where  trespass  cannot ;  as  where  goods  are 
trespass,     lent  or  deUvered  to  another  to  keep  and  he  reftised  to  deliver  them  on  de- 
mand, trespass  does  not  lie,  but  the  proper  remedy  is  trover  (p).    So, 
where  the  taking  is  lawful  or  excusable,  trespass  cannot  in  general  be  sup- 
ported, but  the  action  must  be  trover ;  as  where  a  sheriff,  after  a  secret 
act  of  bankruptcy,  seises  and  sells  goods  under  an  execution  agabst  the 
bankrupt  (9). 
Deciara-        rj^^  dedorotian  in  this  action  should  state  that  the  plaintiff  was  possess- 
^^'    ^'    ed  of  the  goods  (avoiding  repetition  and  unnecessary  description)  m  of 
kis  own  property^  and  that  they  came  to  the  defendant's  possession  hj  find- 
ing; but  the  omission  of  the  former  words  is  not  material  after  verdict  (r) : 
and  the  finding  is  not  traversable  (s).    As  the  eonverdon  is  the  gist  of  tibe 
action,  it  must  necessarily  be  stated  in  the  declaration.      It  is  simply 
averred  that  the  defendant  ^^  converted  the  goods  to  his  own  use.''    The 
usual  pba  was  the  general  issue,  not  guilty  of  the  premises  (0 »  under 
which  any  defense  upon  the  merits,  except  the  statute  of  Limitations, 
might  formely  be  given  in  eiddence.    But  the  pleading  rules,  H.  T.  4  W. 
4,1  now  require  a  fecial  plea  in  almost  every  case  (u).  The  points  re- 
lating to  the  pleadings  in  this  action  wiU  be  more  fully  stated  hereaftier. 
The  jury  may,  in  trover  against  the  sheriff  for  a  wrongful  sale,  allow  him 
expenses  of  sale  if  reasonable  (x).    The  judgment  is  for  damages  (y)  (3), 

(«)  1  Rol.  Ab.   5  L.  pi.  1 J  6  Mod.  212 ;    Tenn,  2  Geo.  2.  MS.  j  Selw.  N.  P.  Trover. 
Jul.  N.        ' 


Bui.  N.  P.  46  J  Bac.  Ab.  Trover,  D.  Accord,  III  n.  (II). 
A. ;  3  Campb.  396.  (5)  Ante^  146 ;  II 

(0)  Ante,  153  ;  Cro.  Eliz.  824  ;  3  "Wils.  (0  Bui.  N.  P.  48. 
33 ;  2  Saund.  47  o.  Glenn  o.  Garrison,  2  fu)  See  post.  Chap 
Harr.  1.  ix)  Clark  v.  Nicholson,  6  Car.  &  P.  712 ; 


rp)  Sir  liio.  Kaym.  472  j  2  Saund.  47  p.  1  Gale,  21,  S.  C. ;  5  Tyr.  233. 

Iq)  1  Burr.  20 ;  IT.  R.  475 ;  2  Saund.  47        (y)  The  damages  to  be  recovered  are  to 

p. ;  3  Campb.  396 ;  4  M.  &  SeL  260  j  1  M.  be  equal  to  the  value  of  the  article  coverted 

&  P.  556 ;  4  Bing.  597.  at  the  time  of  the  conversion,  3  Campb.  477 ; 

(f)  Moore,  691  -,  Hardr.  Ill ;  Latch.  214 ;  or  it  seems  the  jury  may  give  as  oamages 

2  Saund.  47  m.    AUter  on  judgment  by  de-  the  value  at  any  subsequent  time,  1  C.  &;  P. 

fault.    Swallow  v,    Ayncliff,  B.    R.  Mich.  626. 


(1)  See  Thompson  v.  Rowe,  16  Conn.  71.  A  cow  going  at  large  in  the  highway,  with- 
out a  keeper,  joined  a  drove  of  cattle,  without  the  knowledge  of  the  driver,  and  was  driven 
to  a  distant  place,  and  there  pastured  with  the  other  cattle :  the  owner  of  the  cow  called  on 
the  driver,  after  his  return,  made  enquiries,  and  demanded  the  cow.  On  the  return  of  the 
drove,  a  few  months  afterwards,  the  driver  delivered  the  oow  to  the  owner,  who  received 
her.  In  an  action  of  trover  against  the  driver,  it  was  held  that  this  omission  to  deliver  the 
cow,  on  demand,  was  not  evidence  of  a  conversion.  Wellington  o.  Wentworth,  8  Metcalf, 
548.  > 

(2)  Vide  Murray  r.  Buriing,  10  Johns.  172 ;  Bristol  v.  Burt,  7  Johns.  154 ;  Shotwell  v. 
Wendover,  1  Johns.  65 ;  Greenfield  Bank  o.  Leavitt,  17  Pick.  1 ;  Gibbs  v.  Chase,  10  Mass. 
125,  128 ;  Wheelock  ».  Wheelwright,  5  Mass.  104.  < 

^3)  The  measure  of  damages  in  trover  is  the  value  of  the  property  at  the  time  of  the 
See  American  Editor's  Preface. 
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andfuU  onU^  to  which  the  plaintiff  is  entitled^  though  he  recover  leas  than 
forty  shiOmg$  damages  (z),  nnless  the  judge  certify  under  the  statute  48 
Eliz.  ch.  6.  (1). 
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TKOTBR. 


•m.  REPLEVIN  (a). 

By  rq^levin  the  owner  of  goods  nnjnstly  taken  and  detained  from  him,       m. 
may  reg^n  possession  thereof  through  the  medium  of  and  upon  application  ^^^^^* 
to  Uie  sheriff,  upon  giving  him  security  to  prosecute  an  action  against  the 
person  who  seized  (2).    It  is  principally  used  in  cases  of  distress,  but  it 


\fz)  3  Keb.  31 ;  1  Salk.  208. 
(a)  From  re  and  pkgiare^  Co.  Lit.  145.    146. 


conyersion  with  interest.  Pierce  v.  Benjamin,  14  Pick.  356 ;  Parks  v.  Boston,  15  Pick. 
198,  206,  207 ;  Stone  v.  Codman,  15  Pick.  257,  300 ;  Greenfield  Bank  v.  Leavitt,  17  Pick. 
1 ;  Weld  V.  Oliver,  21  Pick.  559 ;  Johnson  v.  Sumner,  I  Jdetcalf.  172 ;  Barnes  o.  Bartlett, 
15  Pick.  71,  78;  Sargent  v.  Franklin  Ins.  Co.  8  Pick.  90,  100;  Watt  i^.  Potter,  2 
Mason,  77 ;  Lillord  v.  Whitaker,  3  Bibb,  92 ;  Matthews  v.  Menedger,  2  McLean.  145 ; 
Bameiy  v.  Pledger,  3  Richardson,  191 ;  Kingsbury  v.  Smith,  13  N.  Hamp.  109.  But  see 
Boford  V.  Tannen,  1  Bay.  273;  Eid  v.  Mitchell,  1  Nott  and  M'C.  334;  Jamison  v.  Hen-; 
dricks,  2  Blackf.  94 ;  Baiiks  v.  Hatton,  1  Nott  and  M.  221. 

The  measure  of  damages  in  trover  for  a  note  is  the  amount  due  on  its  face  unless  it  is 
proved  to  be  of  less  value ;  In^aUs  v.  Lord,  1  Cowen,  240,  and  interest  from  its  maturity 
to  the  time  of  conversion,  and  mterest  on  the  aggregate  irom  that  time  to  the  lime  of  tlie 
verdict.  St.  John  «.  O'Connell,  7  Porter,  466.  See  Romig  v,  Homig,  2  Rawle,  241.  A 
retum  of  the  property  will  not  bar  an  action  of  trover,  and  operates  only  in  mitigation  of 
danmges.    Greenfield  Bank  o.  Leavitt,  17  Pick.  1  ^  Yale  «.  Saunders,  16  Vermont,  243. 

If  the  taking  of  property  be  wrongful,  and  an  action  of  trover  be  commenced,  the  plain- 
tifif  cannot  be  compelled  to  receive  back  the  property  in  mitigation  of  damages.  Green  v. 
Sperry,  16  Vermont,  390.  So  if  the  property  be  essentially  injured.  Hart  o.  Skinner,  16 
Vennont,  138.  But  if  the  plaintiff  does  receive  the  property  back  even  after  suit  farooght, 
this  will  go  in  mitigation  of  damages ;  he  recovers  the  excess  in  the  value  of  the  goods 
at  the  time  of  conversion  above  the  value  at  the  time  of  the  delivery.  Rank  v.  Rank,  5 
Barr,  211. 

ri)  Judgment  for  the  plaintiff  in  trover  transfers  the  title  to  the  properly -converted  to  the 
deiendant.    Foreman  v.  Neilson,  2  Richardson,  Eq.  287. 

(2)  The  action  of  rejdevin  is  grounded  on  a  tortious  taking,  and  it  sounds  in  damages 
like  an  action  of  trespass,  to  which  it  is  extremely  analogous,  if  the  sheriff  has  alreuly 
made  a  retum,  and  the  plaintiff  goes  onhr  for  damages  for  the  caption.  Hopkins  v.  Hop- 
kins, 10  Johns.  373.  The  possession  ofpersonal  chattels  by  the  plaintiff,  and  an  actual 
wrongful  taking  by  the  defendant,  are  sumcient  to  support  replevin  ;  which  lies  where  tres- 
pass de  bonis  atpartatU  will  lie.  Rogers  v,  Arnold,  12  Wend.  39.  By  the  2  R.  S.  522,  s.  1, 
of  N.  York,  it  is  also  an  appropriate  remedy  in  any  case  of  a  wrongful  detention  of  per- 
sonal property.  lb.  So  in  Maine,  replevin  lies  whcnrever  trespass  or  trover  would,  for  the 
unlawful  conversion  of  goods.  Seaver  v.  Pingley,  4  Greenl.  306 ;  Sawtell  v.  Robbins,  23 
Maine,  196 ;  Galvin  v.  Bacon,  2  Fairf.  28.  So  in  Massachusetts,  Badger  v,  Phinney,  15 
Mass.  359 ;  Baker  v.  Fales,  16  ib.  147;  Marston  v,  Baldwin,  17  ib.  606.  In  Conneeticat, 
lei^vin  will  lie  only  in  cases  of  attachment  and  distress.  Watson  v.  Watson,  9  Conn. 
140 ;  10  ib.  75. 

In  Pennsylvania,  replevin  lies  wherever  a  man  claims  goods  in  the  possession  of  another. 
Weaver  9.  Lawrence,  1  Dall.  156.  See  Mjsad  v.  Kilday,  2  Watts,  110.  So  in  Maryhmd, 
Cullum  p.  Beavans,  6  Harr.  &  Johns.  469. 

In  New  Jersey,  replevin  lies  where  goods  are  so  taken  as  to  entitle  the  owner  or  possessor 
lo«n  action  of  trespass.    Braen  «.  Ogden,  6  Halst^  370. 

In  Missouri,  replevin  is  an  action  strictly  in  tort  and  can  be  sustained  onhr  where  tres- 
mm  can  for  a  wilful  and  toctions  taking.  Rector  v.  Chevalier,  1  Misson.  345 ;  Crocker  v. 
JHUnn,  3  ib.  472.  But  see  Skinner  v.  Stenae,  4  Missouri,  93.  So  in  Qtinois,  Wright  «. 
Armstrong,  Breese,  130. 

According  to  the  statute  of  Indiana,  replevin  lies  wherever  any  person  tortionsly  takes 
and  anlawuilly  detains,  or  unlawfully  acquires  and  unlawAiUy  deuuns,  the  goods  of  anoth- 
er, provided  the  plaintiff  is  not  the  execution  defendant  Cfainn  o.  Russell,  2  BlackC  174 ; 
Daggett  o.  Robins,  2  Blackf.  415 ;  Walpole  v.  Smith,  4  Blackf.  304. 
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m.  seems  that  it  may  be  brought  in  any  case  where  the  owner  has  goods  taken 
REPLEVIN,  £j^jj^  jjjj^  by  another  (5)  (1).  Replevin  was  formerly  commenced  by  writ 
issuing  out  of  the  Court  if  Chancery,  directed  to  the  sheriff.  In  modem 
practice,  however,  the  course  adopted  is  to  make  a  plaint  to  the  sheriff 
upon  ihe  Statute  of  Marlbridge,  to  have  the  goods  replevied,  that  is,  re- 
delivered, upon  giving  security  to  prosecute  an  action  against  the  distrainer, 
for  the  purpose  of  trying  the  legality  of  the  distress  ;  and  if  the  right  be 
determined  in  favor  of  the  distrainer,  to  return  the  goods  ;  and  in  case  of 
distress  for  rent,  also  giving  bond  with  two  sureties  to  the  same  effect  (<;). 
In  the  first  instance,  the  plaint  is  levied  in  the  sheriff's  County  Court,  in 
pursuance  of  the  condition  of  the  replevin  bond,  but  the  action  is  usually 
removed  into  and  prosecuted  in  one  of  the  superior  Courts. 

The  action  of  replevin,  it  is  said,  is  of  two  sorts,  namely,  in  the  deUnet^ 
or  detinrdt ;  the  former,  where  goods  are  still  detsdned  by  the  person  who 
took  them,  to  recover  the  value  thereof  and  damages ;  and  the  latter,  as 
the  word  imports,  when  the  goods  have  been  delivered  to  the  party  (d)  (2). 
But  the  former  is  now  obsolete,  and  according  to  a  late  case,  there  does 
not  appear  in  any  of  the  books  any  proceeding  in  reple^n  which  has  not 
commenced  by  writ,  requiring  the  sheriff  to  cause  the  goods  of  the  plaintiff 
to  be  replevied  to  him,  or  by  the  plaint  in  the  sheriff 's  Court,  the  imme- 
diate process  upon  which,  is  a  precept  to  replevy  the  goods  of  the  party 
levying  the  plaint :  both  which  modes  of  proceeding  are  in  rem^  t.  e.  to 
have  the  goods  again  (e)  (3).  And  therefore  replevin  is  not  an  action  with- 
in the  statute  (/),  which  protects  constables,  &c.  acting  under  a  magistrate's 
warrant,  from  any  action,  until  any  demand  made  or  left  at  their  usual  place 
of  abode,  &;c.,  by  the  party  intending  to  brbg  such  action  (^).  In  the  pre- 
sent action  in  the  detirmt^  the  plaintiff  can  only  recover  damages  for  the 
taking  of  the  goods,  and  for  the  detention  till  the  time  of  the  replevy,  and 
not  the  value  of  the  goods  themselves  (K).  We  will  consider  l^s  *actioa 
[  *163  ]  with  reference,  1st,  to  the  thing  taken ;  2dly,  the  property  therein ;  and 
Sdly,  the  nature  of  the  injury. 

{h)  Seepostf  164.  286. 

Cc)  3  Bla.  Com.  147, 148.    See  generally,  (/)  24  Geo.  2,  c.  44.            ^ 

Wukinson  on  Replevin.  (g)  6  East,  283. 

(d)  1  Saund.  347  b,  n.  2  j  Bui.  N.  P.  52 ;  (h)  1  Saund.  347  b,  note  2 ;  Lutw.  1150, 

Com.  Dig.  Pleader,  3  K.  10.  1151. 

(«)  Per  Ld.  Ellenborough,  C.  J.,  6  East, 

In  Ohio,  under  the  statute  of  that  state,  it  is  the  wrongful  detention  that  gives  the  right 
of  action  without  regard  to  the  original  taking.    Bogan  v,  Stontenburgh,  7  Ohio,  133 

In  Vermont,  the  action  of  replevin  cannot  be  sustained,  except  under  the  statute,  and 
not  as  a  suit  to  try  the  right  to  property.  Miller  v.  Werner,  Brayt.  168 ;  Taggart  v.  Hart, 
Brryt.  215 ;  Bulkly  v.  Smith,  Brayt.  38. 

In  South  Carolina,  to  entitle  a  person  to  remedy  by  a  writ  of  replevin,  he  must  prove  a 
clear  and  unequivocal  possession  and  an  actual  tamng.  Byrd  v.  O'Hanlin,  1  Rep.  Con. 
Ct.  401. 

In  Kentucky,  replevin  will  not  lie  for  taking  property  held  adversely  to  the  plaintiff. 
Dillon  V.  Wright,  7  J.  J.  Marsh,  10. 

In  Alabama,  see  Smith  v.  Crocket,  Minor,  277. 

In  Mississippi  replevin  lies  only  in  case  of  distress  for  rent.  Wheelock  v,  Cozzenfl:,  6 
Howard,  (Miss.)  279. 

(1)  In  Delaware  replevin  is  not  confined  to  distress  for  rent  arrear,  but  may  be  used 
wherever  one  claims  property  in  the  possession  of  another.  Clark  v.  Adair,  3  Harrington, 
113. 

(2^  See  Pierce  o.  Van  Dyke,  6  HiU,  613. 

(3)  In  Pennsylvania,  replevin  is  not  altogether  a  proceeding  in  rem,  but  against  the  de- 
fendant in  the  writ  personally,  with  a  summons  to  appear.  Bower  v,  Tallman,  5  Waits 
6c  Serg.  556. 
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III.    EEPLEVIN.  jgg 

Beplevin  can  only  be  supported  for  taking  personal  chattels,  and  not  for       m. 
taldng  things  attached  to  the  freehold  (1),  and  which  are  in  hiw  considered  ^^^^^i*- 
fixtures  (t),  and  cannot  be  delivered  to  the  distrainer  upon  a  writ  otretomo  ^^*lgP*® 
habendo.     Hence  it  does  not  lie  for  trees  or  timber  growmg  (2),  but  It  lies  ajG^oed^ 
&r  remoyal  of  tenant's  fixtures  (f)  ;  and  the  general  rule  appears  to  be, 
that  replevin  lies  for  any  thing  that  may  by  law  be  distrained  (k).    Wheth- 
er it  lies  for  a  personal  propertv  which  cannot  be  distrained,  (as  title-deeds, 
money  not  in  a  bag,  or  a  bUl  of  exchange,  &;c.,)  seems  to  depend  upon  the 
question  whether  the  remedy  by  replevin  extends  to  all  unlawful  takinfls 

(0C3).  ^ 

To  support  replevin,  the  plaintiff  must,  at  the  time  of  the  caption,  have  ^^y-  T^^ 
had  either  the  general  property  in  the  goods  taken,  or  a  special  property  fij^if  * 
herein  (rn)  (4).  Several  persons  having  separate  and  distinct  interests  in 
the  property  distramed,  as  if  the  goods  of  A.  together  with  other  goods  of  B. 
be  distrained,  cannot  join  in  this  action  (n)  ;  but  joint  tenants  and  tenants  in 
common  may  and  should  join  ((')(5).  If  the  goods  of  a  feme  sole  be  taken, 
and  afterwards  she  marry,  the  husband  alone  may  have  a  replevin  (p)  (6), 
and  if  the  goods  be  taken  after  marriage,  and  the  husband  and  wife  join  in 
replevin,  and  after  yerdict  a  motion  is  made  in  arrest  of  judgment  on  the 
ground  of  their  joining,  it  will  be  presumed,  if  nothing  appear  upon  the 

(i)  4  T.  B.  584 ;  2  Saand.  84.  170.    The  same  rules  hold  in  replevin  in 

(j)  Cowp.  414.  this  respect.     Quart j  whether   mere  pos$es- 

(k)  Bac.  Ah,  Replevin  and  Avowry^  F. ;  sion  is  enough  to  support  replevin,  10  Mod. 

Com.  Dig.  Replevin,  A.  25. 

(0  Seeposty  164.  (n)  Co.  Lit.  145  b. 

(m)  Co.  Lit.  145  b.    What  is  considered        (o)  Bui.  N.  P.  53. 

a  general  or  special  ownership  or  interest        (p)  F.  N.  B.  69. 

to  enable  a  party  to  maintain  trover,  ante, 

(1)  Yausse  v.  Russell,  2  M'Cord,  329  j  De  Mott  v.  Hagerman,  8  Cowen,  220  j  Cresson 
9.  Stoat,  17  Johns,  116. 

(2)  But  if  they  be  cut  down  by  a  stranger,  who  converts  them  into  posts  and  rails,  the 
action  may  be  maintained.  Snyder  v,  Vau^,  2  Rawle,  423 ;  Cresson  v.  Stout,  17  Johns. 
116.  See  Powell  v.  Smith,  2  Watts,  126 ;  Johnson  v.  Hunt,  11  Wendell,  137.  So  where 
timber  trees  are  cut  for  sale,  by  the  tenant  for  life  only  in  th^  hind,  they  become  the  per- 
sonal property  of  the  remainder-man,  and  he  may  maintain  replevin  for  them.  Richarason 
».  York,  2  Shepley,  216. 

(3)  Replevin  lies  in  the  name  of  a  parish  for  the  recovery  of  Parish  Records.  Sawyer 
».  Baldwin,  11  Pick.  492;  Sudbury  r.  Steams,  21  Pick.  148. 

(4)  See  Wilson  v.  Royston,  2  Pike,  315  ;  Walpole  v.  Smith,  4  Blackf.  304  j  Broadwater 
V.  Uoane,  10  Missouri,  277.  But  a  deposit  by  a  person  who  has  himself  no  property  in  the 
goods,  does  not  give  the  depositar>r  any  right  to  replevy  them ;  and  it  seems  very  question- 
able, whether  on  a  mere  naked  bailment  for  safe-keeping  the  bailee  can  maintain  replevin. 
Hairison  v.  Mlntosh,  1  Johns.  380.  A  mere  servant,  who  has  charge  of  goods  as  such 
only,  cannot  maintain  replevin,  but  if  they  are  delivered  to  him  by  the  master  as  bailee,  he 
may.  Harris  v.  Smith,  3  Serg.  &  Rawle,  20.  A  receiptor  to  an  officer,  or  any  other  bailee 
for  safe  keeping  merely,  has  not  sufficient  interest  to  sustain  replevin.  Warren  v.  Leland, 
9  Mass.  265 ;  Perley  v.  Foster,  ib.  112  j  Waterman  v.  Robinson,  5  ib.  303.  And  one  joint 
owner  of  a  chattel  cannot  maintain  replevin  against  another.  M'Eldeny  o.  Flannegan,  1 
Harr.  &  Gill.  308 ;  Prentice  v.  Ladd,  12  Conn.  331 ;  Barnes  r.  Bartlett,  15  Pick.  71  j  Wills  v. 
Noyes,  12  ib.  324 ;  Scragham  v.  Carter,  12  Wendell,  121.  An  officer  may  maintain  re- 
plevin against  a  receiptor,  who  refuses  to  deliver  goods  entrusted  to  him  by  the  officer. 
Dezell  V.  Odell,  3  Hill,  215.    The  receiptor  cannot  set  up  title  in  himself,  ib. 

Beplevin  lies  by  the  mortgagee  of  a  chattel  against  one  tortiously  taking  it  from  the  pos- 
session of  the  mortgagor,  default  in  pa]rment  having  been  made  by  the  mortgagor.  Fuller 
V,  Acker,  1  Hill,  473.  See  M'lsaacs  v.  Hobbs,  8  Dana,  268.  But  where  it  is  agreed,  that 
the  mortgagor  shall  retain  jpossession  for  a  stipulated  time,  the  mortgagee  cannot  maintain 
replevin  therefor  until  such  time  has  expired.    Ingraham  v.  Martin,  3  Shepley,  373. 

(5)  Yide  Hart  v.  Fitzgerald,  2  Mass.  509,  that  replevin  will  not  lie  for  part  of  a  chat- 
tel. Gardner  v.  Dutch,  9  Mass.  427  j  D'Wolf  v.  Harris,  4  Mason,  515  j  M' Arthur  v.  Lane, 
3  Shepley,  245. 

(6)  Per  Curiam,  Baker  t;.  Fales,  16  Mass.  149. 
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III.  record  to  the  contrary,  that  the  husband  and  wife  were  jointly  possessed  of 
RBFLBviv.  ^^^  goods  before  marriage^  and  that  the  goods  were  taken  oefore  mar> 
riage,  in  which  case  they  might  join  (9).  In  replevin  an  avowry  for  rent 
admits  the  property  of  the  goods  to  be  in  the  plaintiff;  bat  if  the  plain- 
tiff's plea  shows  property  in  a  third  person,  the  action  cannot  be  supported. 
Therefore,  if  to  an  avowry  for  rent  in  replevin,  the  plaintiff  pleads  that 
she  was  a  married  woman  when  the  rent  accrued  due,  she  cannot  maintain 
replevin ;  because  it  must  be  intended  that  the  husband  continued  alive  un- 
til the  time  of  the  distress  taken,  and  that  therefore  the  goods  could  not  bo 
the  plaintiff's  but  her  husband's,  and  so  she  has  no  ground  of  action  (r}« 
The  husband  and  wife  may  join  in  replevin  of  goods  which  the  wife  has  as 
executrix  («),  but  in  this,  as  in  all  other  instances  where  the  wife  is  joined, 
[  *164  ]  the  declaration  must  show  *the  wife's  interest  in  the  property  or  the  reason 
for  joining  her  in  the  action  (f).  Executors  may  have  a  replevin  of  goods 
taken  in  the  life-time  of  the  testator  (u)  (1).  If  the  plaintiff  has  not  the  im- 
mediate right  of  possession  (2),  replevin  cannot  be  supported,  but  the  par^ 
tv  must  proceed  by  an  action  on  the  case  (z').  The  defendant  cannot,  under 
me  general  issue,  nan  cepitj  dispute  tho  plaintiff's  property  (3}  (4),  which 
must  be  denied  by  a  special  plea  (y). 

^^  -^^^  With  respect  to  the  nature  of  the  injury ^  it  has  been  said  that  replevin 
lies  only  in  one  instance  of  an  unlawful  taking,  namely  that  of  wrongful 
dUtreee  (5)  of  cattie  damage  feasant,  or  for  chattels  for  rent  in  arrear  (z) ; 
but,  as  before  observed,  it  appears  that  this  action  is  not  thuslinuted,  and 

(q)  Bonm  and  Ux.  0.  Mattaire,  Ca.  temp.       (u)  Bro.  Rep.  59 ;  Sid.  82. 
.     -..  ...  ^^^ . 


mjury. 


Hardw.  119 ;  ante,  74.  (z)  7  T.  R.  9. 

)  7  Taunt.  72.  (y)  BiU.,N.  P.  54  a. 

)  Bro.  Bar.  &  Feme,  pi.  85.  (z)  3  Bla.  Com.  146. 
[t)  2  New  Rep.  405  j  ante,  73,  74, 


(1)  Reist  V.  Heilbrenner,  11  Serg.  &  Rawle,  131.  See  Talvande  v.  Cripps,  2  M'Oonl, 
164. 

(2)  Wheeler  v.  Train,  3  Pick.  255 ;  Collins  v.  Evans,  15  Pick.  63.  The  plaintiff 
most  have  had  a  right  to  the  possession  of  the  property  at  the  time  of  the  taking  or  de- 
tention. Gates  V.  Gates,  15  Mass.  310 ;  Collins  v.  Evans,  15  Pick.  63  ;  Chinn  v,  Russell, 
2  Blackf.  174 ;  Walpole  v.  Smith,  4  Blackf.  304 ;  Ingraham  0.  Martin,  3  Shepley,  373. 
But  see  Pratt  v.  Parkman,  24  Pick.  42. 

But  possession  itself  is  not  necessary.  Baker  v.  Fales,  16  Mass.  147 ;  Pratt  9.  Park- 
man,  24  Pick.  42.  The  party  to  whom  property  is  to  be  delivered  by  the  terms  of  a  bill  of 
lading  has  the  legal  title  and  may  maintain  replevin  therefor.  Powell  v.  Bradlee,  9  Gill  & 
Johns.  220. 

A  person  having  only  an  equitable  title  to  a  note  cannot  sustain  replevin  for  it  against 
the  le^  owner.    Clapp  v,  Shepard,  2  Metcalf,  127. 

r3)  The  general  issue  of  non  cepit,  in  the  case  of  a  wrongful  taking,  pots  in  issue  hot 
only  the  taking,  but  the  place  where  taken,  if  material,  2  R.  S.  528,  s.  29;  and  in  case  of 
a  wrongful  &tention  the  general  issue,  to  wit — That  the  defendant  does  not  detain  the 
go()ds,  £c.  put  in  issue  not  only  the  detention  of  the  goods,  but  the  property  of  the  plaintiff. 
Tire  distinction  here  made  between  the  effect  and  operation  of  the  general  issue,  in  the 
cases  of  non  cepit  and  non  detinet  is  in  analogy  to  that  existing  in  the  actions  of  trespass  and 
trover.  In  the  one  the  defendant  cannot,  under  the  plea  of  not  guilty,  show  property  out 
of  the  plaintiff,  but  he  may  in  the  other.  11  Johns.  132,  528 ;  13  ib.  284 ;  14  ib.  132,  353 ; 
15  ib.  208.  Non  cepit  admits  property  in  the  plaintiff,  and  hence  the  necessity  of  the  differ- 
ent pleas  of  property  in  others.  Nor  will  the  court,  under  such  issue,  permit  the  defendant 
to  give  special  matter  in  evidence  in  justification.    M'Farland  v.  Barker,  1  Mass.  135. 

(4)  Vickery  0.  Sherburne,  20  Maine,  (2  Appleton)  34.  See  Robinson  v.  Calloway,  4 
Pike,  94. 

(5)  It  does  not  seem  to  be  settled  in  South  Carolina  whether  replevin  wfll  lie  in  any 
other  case  than  a  distress  for  rent.  Bird  v.  O'Hanlin,  L  Const.  Ct,  401 ;  but  in  PennsyU 
vania,  it  lies  in  every  case  on  a  claim  of  property,  11  Serg.  Ac  Rawle,  132.  See  ante,  162, 
163  note. 


HI.    BEPLEV1K.  Ig4 

that  if  goods  be  taken  illegally,  ihongh  not  as  a  distress,  replevin  may  be      nh 
supported  (a)  (1)  ;  and  it  is  often  judicious  to  adopt  it  or  an  action  of  det-  ^^^^^' 
inue,  in  order  to  obtun  possession  of  the  goods  themselves  (6).    Replevin 
is  however  now  seldom  brought  but  for  distresses  for  rent,  damage  feasant, 
poor  rates^  &c.  ((?)•    It  may  be  brought  to  try  the  legality  of  a  distress 
for  rent,  provided  there  were  no  sum  whatever  in  arrear  (d)  ;  but  if  any* 
sum,  however  small)  were  due,  and  the  distress  were  for  a  greater  sum,  or 
excessive,  in  regard  to  the  quantity  of  goods  taken,  or  otherwise  irregular^ 
the  remedy  must  be  by  action  on  the  ease  (e).    Replevin  lies  also  for  an 
illegal  distress  taken  damage  feasant ;  and  when  the  party  in  possession  of 
the  land  has  no  title  thereto  this  action  is  preferable  to  trespass  for  seizing 
the  cattie,  in  order  to  put  in  issue  the  title  of  the  party  distrsdning  (/).    It 
is  also  maintainable  to  try  the  legality  of  a  distress  for  poor  rates  (^)  ;  or 
for  sewer's  rate  (Ji)  ;  or  for  a  heriot,  &c.  (%).    If  a  tenant's  cattle  are  wrongs 
fully  distramed,  and  they  afterwards  return  back  to  the  tenant,  be  may  still 
muntiun  replevin  against  the  landlord  (K) .    If  a  superior  court  award  an  ex- 
ecution, it  seems  that  no  replevin  lies  for  the  gocxls  taken  by  the  sheriff    • 
by  virtue  of  the  execution  (2)  ;  and  if  any  person  should  pretend  to  take 

(a)  1  Scho.  &:  Lefr.  320,  324 ;  Yin.  Ab.        (e)  AnU,  138. 
Replevin,  B.  pi.  2 ;  Sir  W.  Jones,  173,  174 ;        (/)  1  Saund.  346  e,  n.  2. 
6  H.  7,  8,  9 ;  Cro.  Eliz.  824 ;  Cro.  Jac.  50  ;        Ig)  3  Wils.  442 ;  1  Salk.  20  j  2  Bla.  Rep. 

Com.  Dig.  Replevin,  A.  Action,  M.  6;  Co.  1330;  Willes^  672  b:  and  see  7  B.  &  6. 

Lit.  145  b.    Sm  WiUdnsoQ  on  Replevin,  2,  398,  id.  338 ;  3  B.  &  Adol.  440. 
3.  (h)  6  T.  R.  522  j  Hardr.  478  j  Com.  Dig* 

m  2  Stark.  R.  288.  Pleader,  3  K.  26 ;  Willes,  672,  n.  b. 

{e)  Com.  Dig.  Action,  M.  6 ;  Lntw.  1179 ;       (>')  (>o.  Jac.  50. 
see  Conrin  v.  Marshall,  3  Bar.  &:  Adol.  440.        (k)  F.  N.  B.  69. 

(d)  5  T.  R.  248,  n.  c  j  3  B.  &  P.  348. 


(1)  Ace.  Pangbum  o.  Partridge,  7  Johns.  140 ;  Isley  v.  Stubbs,  5  Moss.  283,  284.  Sec 
Hajmom  v,  Rnshforth,  4  Harr.  160 ;  Cummings  v.  M'Gill,  2  Morphey,  357.  A  person 
obtaining  goods  by  false  pretences  is  guilty  of  a  tortious  taking  and  no  demand  is  neces- 
sary to  enable  the  person  defrauded  to  maintain  replevin.  Ayers  v.  Hewett,  19  Maine,. 
(1  Appleton)  281 ;  Wingate  v.  Smith,  20  Maine,  (2  Appleton)  287  -,  Browning  v.  Bancrpft, 
8  Metcalf,  278.  Replevin  is  in  general  a  co-eztensive  remedy  with  trespass  de  bonis  aspof' 
tatis.  Pangbum  v.  Partridge,  7  Johns.  143;  Thompson  v.  Button,  14  Johns.  87.  See 
Boffington  v.  Gerish,  Badger  v.  Phinney,  15  Mass.  156.  359.    See  also,  1  Dall.  147 ;  6  Binn. 

*  3  ;  3  Serg.  &  Rawle,  562 ;  Bruen  v.  Ogden,  6  Halst.  370 ;  Marshall  v.  Davis,*!  Wend.  109. 
See  ante,  162, 163,  note. 

(2)  Bnt  it  has  been  held,  in  Pennsylvania,  that  although  replevin  was  prohibited  by  a 
fiftatute  of  their  legislature  to  be  brought  against  a  sheriff  who  had  tadcen  goods  in  ezecu^ 
lion,  yet  that  after  the  sale,  a  perscfti  claiming  property  in  the  goods  might  maintain  thi» 
actkm  against  the  sheriff's  vendee.  Spearick  v.  Ruber,  6  Binn.  2.  In  Massachusetts, 
an  action  of  replevin  .is  allowed,  by  statute,  to  be  brought  fdt  goods  taken  in  ezecution, 
provided  the  plaintiff  in  replevin  be  not  the  debtor ;  but  Parsons,  C.  J.  observes,  that 
this  alteration  of  the  common  law  has  been  productive  of  much  practical  inconvenience. 
Isley  V.  Stubbs,  5  Mass.  280,  289.  In  a  late  case  in  the  state  of  New  York,  it  was  held, 
that  although  the  defendant  in  the  execution  could  not  bhnself  maintain  replevin,  yet  that 
the  action  might  be  brought  by  sL  third  person  against  the  sheriff ;  for,  if  an  officer  having 
no  ezecQtkm  against  A.  undertake  to  execute  it  upon  goods  in  the  possession  of  B.,  he 
aasamea  upon  himself  the  responsibility  of  showing  that  such  goods  were  the  property  of 
A.,  and  if  ne  fail  to  do  this,  he  is  a  trespasser  by  taking  them.  Thompson  v.  Button,  14 
Johns.  84.    See  Mnlmholm  v.  Cheny,  Addis.  301. 

So,  the  goods  of  a  master  or  principal,  taken  tmder  an  execution  against  his  servant  or 
agent  while  in  his  possession,  may  be  taken  by  a  writ  of  replevin ;  the  goods  in  such 
case  to  be  deemed  as  taken  fjrom  the  actusQ  possession  of  the  plainti^  (who  was  not  the 
defendant  in  the  execution)  Cliu*k  o.  Skinner,  20  Johns.  465.  Replevin  will  lie  also  by 
the  owner  of  goods  against  a  sheriff  for  the  recovery  of  propertv  levied  upon  by  him  by 
▼irtoe  of  an  execution  against  a  third  person,  the  property  at  the  time  of  the  levy  being 
in  the  possession  of  the  defendant  in  the  execution,  where  such  property,  after  the  levy, 
came  peaceaUy  into  the  possession  of  the  owner,  and  was  retaken  by  the  sheriff.  Hall 
«.  Guttle,  2  Wend.  475  >  William  ».  Welch,  5  Wend,  290.    But  replevin  will  not  lie 
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in.  out  a  repleyin,  the  court  would  cDmmit  bim  for  a  contempt  of  their  juris- 
REPLBvw.  diction  (?).  So  where  goods  are  taken  by  way  of  levy,  as  for  a  penalty  on 
a  conviction  under  a  statute,  it  is  genertdly  in  the  nature  of  an  execution, 
and  unless  ^replevin  be  given  by  the  statute,  this  action  will  not  lie,  the 
conviction  being  conclusive,  and  its  legality  not  questionable  in  replev- 
in (m)  ;  as  on  a  conviction  for  deer^stealing  (n).  So  replevin  does  not  lie 
for  goods  taken  under  a  warrant  of  distress  granted  under  the  20  Geo.  2, 
c.  19,  s.  1,  for  non-pavment  of  laborers'  wages  (o).  Where  however  a 
special  inferior  jurisdiction  is  given  to  justices,  &c.  and  th.ey  exceed  it,  in 
some  cases  replevin  Ues :  as  where  a  magistrate  granted  a  warrant  of  dis- 
tress against  a  person  for  rates,  in  respect  of  lands  which  the  latter  did  not 
occupy  (p).  This  action  is  maintainable  for  goods  distrained  under  a  war- 
rant from  commissioners,  authorized  by  act  of  parliament  to  levy  rates  for 
specific  local  purposes,  with  power  of  distress  (;). 

In  this  action  both  the  plaintiff  and  defendant  are  considered  ad  actors ; 
the  defendant,  in  respect  of  his  having  made  distress,  (being  a  claim 
of  right,  and  the  avowry  in  the  nature  of  a  declaration)  (r) ;  and  the  plain- 
tiff in  respect  of  his  action ;  on  which  ground  principally  the  distinctions 
between  the  pleadings  in  this  action,  and  in  that  of  trespass  depend  («). 

The  declaration  in  this  action,  which  is  local  (1),  requires  certainty  in 
the  description  of  the  place  (2)  where  the  distress  was  taken ;  and  the  de- 
scription, number,  and  value  of  the  goods  also  must  be  stated  with  cei^ 
tainty,  althou^  the  same  strictness  does  not  prevail  as  formerly  (f)  (3) 
Where  the  distress  was  taken  for  rent,  a  general  avowry  is  given  by  stat- 
ute (u)  (4)  ;  but  in  avowries  for  distresses,  taken  damage  feasant,  more 

(V)  Gilb.  Kep.   161  j  2    Lutw.    1191;    3  399. 

Lev.  204.  (02  Wils.  260,  261 ;  1  Saund.  347  e,  n. 

(m)  Bac.  Ab.  5th  edit.  vol.  vi.  58,  Eeplev-  7;  Willes,  221, 

in,  (C).  Com.  Dig.  Action,  M.  6.  (i)  1  Saund.  347  b,  n.  3. 

(n)  2  Stra.  1184.  (0  2  Saund.  74  b )  7  Taunt.  642 ;  1  Moore, 

[o)  1  B.  &  B.  57  i  3  Moore,  294,  S.  C.  386,  S.  C. 

\p)  WiUes,  673,  n.  b  j  2  Bla.  Rep.  1330.  («)  11  Geo.  2,  c.  19,  s.  22 ;  2  Saund,  284 

\q)  1  Swanst.  304  ;  and  see  2  iXew  Rep.  c,  n.  3. 


against  a  receiptor  of  goods  taken  by  virtne  of  an  execution,  althoug:h  the  action,  under 
the  circumstances  of  the  case,  might  be  maintained  against  the  sheriff,  if  the  party  be- 
comes such  receiptor  at  the  request  of  the  defendant  in  execution.  Chapman  v.  Andrews, 
3  Wend.  240.  A  person  having  the  property  in  goods,  and  having  the  right  to  reduce 
them  to  actual  possession,  may  sue  replevin  against  the  officer  who  takes  Uiem  by  virtue 
of  an  execution  out  of  the  possession  of  the  defendimt  in  the  execution.  I>enham  v, 
Wickoff,  3  Wend.  280.  A  defendant  in  execution,  whose  property  is  levied  on,  cannot 
prosecute  a  writ  of  replevin,  although  the  property  may  be  exempted  by  law.  Rejmolds 
V,  Sallee,  2  B.  Munroe,  18 ;  Safiell  v.  Wash,  4  6.  Munroe,  92. 

(1)  Vide  Robinson  v.  Mead,  7  Mass.  353  j  William  o.  Welch,  5  Wend.  290. 

hS  Vide  Gardner  w.  Humphrey,  10  Johns.  53. 

r3;  Magee  0.  Siggerson,  4  Blackf.  70.  If  mill  logs  be  fraudulently  converted  into  boards 
belore  the  writ  of  replevin  is  sued  out  the  owner  should  describe  the  property  as  boards  in 
his  writ.  He  cannot  describe  it  as  mill-logs  and  recover  boards.  Wiogate  v.  Smith,  20 
Maine,  (2  Appleton),  287.  See  Snedeker  17.  Quick,  6  Halst.  179.  If  the  defendant  has 
fraudulently  taken  the  mill  logs  of  the  plaintiff,  and  manufactured  them  into  boards,  and 
intermixed  these  boards  with  a  pile  of  his  own,  so  that  thev  cannot  be  distinguished,  with 
the  fraudulent  intent  of  thereby  depriving  the  plaintiff  of  his  property,  the  owner  of  the 
logs  thus  taken  may  maintain  replevin  for  the  whole  pik  of  boards.  Wingate  9.  Smith, 
ybi  supra,  A  writ  of  replevin  should  not  include  any  property  not  taken  under  the  writ. 
Sanderson  0.  Marks,  1  Har.  Ac  Gitt.  252. 

(4)  The  provision  in  the  statute  11  Geo.  2.  c.  19.  s.  22,  has  never  been  adopted  in  the 
state  of  New  York.  Harrison  v.  M'Intosh,  1  Johns.  384.  See  2  Rev.  Stat.  Title  JXi. 
''Replevin,''  p.  521.  See,  for  the  law  in  Pennsylvania,  the  act  of  21st  March,  1772,  sect. 
10 ;  1  Sm.  Laws,  370. 


IV.    TEESPASS.  Jg5^ 

certainty  is  necessary  than  in  a  jnstificataon  in  trespass,  as  the  defendant  m. 
cannot  in  the  former,  rely  on  mere  possession  of  the  locm  in  quoj  but  bbplevin. 
must  state  his  title  (x)  (1).  The  plaintiff  Cfannot  plead  in  bar  de  iinjuria 
generally  (2),  but  must  taJce  issue  upon  some  particular  allegation  in  the 
avowry  (y).  The  statute  of  Anne  (z)  provides  that  the  pltdntiff  in  replev- 
in, in  any  Court  of  record,  may,  with  leave  of  the  Court,  plead  several 
pleaa  in  bar  (3)  ;  which  frequently  renders  this  action  preferable  to  tres- 
pass or  any  other  action,  in  which  ihe  plaintiff  can  have  but  one  replica- 
lion  to  each  plea.  The  other  particulars  of  the  pleadings  in  this  action 
will  be  stated  hereafter.  T!\i%  judgment  for  the  plaintiff  is,  that  he  recov- 
er his  damages  on  occasion  (^  the  taking  and  unjustiy  detainbg  the  cattle, 
&;c.  (4)  together  with  fuU  costs  of  suit,  to  which  the  plaintiff  is  entitled ; 
though  he  recover  less  than  40s.  damages,  unless  the  judge  certify 
under  the  43  £liz.  c.  6 ;  and  under  *the  19th  section  of  this  act,  the  de-  [  *166  ] 
fendant  in  replevin  is  entitied  to  treble  damages,  with  single  costs  also  (a). 
The  judgment  for  the  avownant,  or  person  making  cognizance,  varies  in 
different  cases :  it  may  be  at  common  law  fro  retama  hdbendo^  or  found- 
ed on  the  statutes  (i)  (5).  If  the  plaintiff  be  nonsuited  (6)  or  discontinue 
his  action,  or  have  judgment  against  him,  he  will  be  liable  to  double 
costs  (<r)  (7). 


IV.  TRESPASS. 


jury  commuiiiea  m  ei  armts,  uie  meamug  oi  wmcn  woras  is  ezpiamea  m 
Co.  Lit.  (e).  The  action  of  trespoM  (8)  only  lies  for  injuries  committed 
with  force,  and  generally  only  for  such  as  are  immediate  (/).    Force,  we 


2  B.  &  P,  359 ;  1  Saund.  347  b,  n.  3.      Saand.  195,  n.  3 ;  2  Sannd.  286,  n.  5. 
1  B.  Ac  P.  76.  (c)  11  Geo.  2,  c.  19,  s.  22 ;  see  also  1  B. 

(z)  4  Anne,  c,  16,  s.  4.  &  Aid.  670. 


(a)  4Moore,  296;  1  Lord  Raym.  19;  1        (d)  7£ast,  134, 135;  Co.  Lit.  57  a. 
SaJk.  205.  (c)  161  b ;  3  Bla.  Com.  118, 398,  399. 

(b)  Hen.  8.  or  Car.  2.    See  the  cases  in  1       (/)  Ante,  125,  126. 


(1)  Aoc.  Hopkins  9.  Hopkins,  10  Johns.  369.  So  at  common  law  where  the  defendant 
avows  for  rent  anear.    Harrison  v.  M'Intosh,  1  Johns.  380. 

(2)  Hopkins  o.  Hopkins,  10  Johns.  369;  Rogers  v.  Arnold,  12  Wend.  30. 

(3)  See  Laws  N.  Y.  Aafor  the  amendment  of  the  Ian,  1  B.  L.  519.    2  Rev.  Stat.  528, 

(4)  An  omission  to  allege  damage  in  a  writ  of  replevin  is  fatal.  Taget  v.  Brayton,  2 
Har.  &  Johns.  350. 

<5)  See  Laws  of  N.  Y.  sess.  11.  c.  5,  s.  11. 1  R.  L.  95 ;  2  R.  S.  430  to  532 ;  Loomis  v. 
Tyler,  4  Day,  141 ;  Easton  p.  Worthington,  5  S.  &  R.  132 ;  Weidel  v.  Rosebury,  13  S.  & 
R.  170. 


r6^  See  Smith  o.  Winston,  10  Missoori,  299^ 


Ace.  Act  of  21st  Maxch,  1772,  s.  10 ;  Purg.  Dig.  710 ;  1  Sm.  Laws  of  Pennsylva- 
nia, 370. 

(8)  As  to  the  history  of  this  action,  vide  1  Reeve's  Hist.  £.  L.  263,  266,  340,  347 ;  3 
Reeve's  Hist.  £.  L.  84^  89. 
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!▼.  have  seen,  may  be  either  actual  or  implied ;  and  the  distinctions  between 
TRESPASS,  immediate  and  consequential  injuries  have  already  been  considered  (^). 
The  words  ccmtra  pacem  should  uniformly  accompany  the  allegation  of 
the  injury,  and  in  some  cases  are  material  to  the  foundation  of  the  action- 
An  action  of  trespass  to  land  not  within  our  king's  dominions  cannot  be 
sustained  (A) ;  for  the  venue  in  trespass  to  realty  is  locsd,  and  there  is  not 
therefore  any  county  into  which  the  writ  can  in  such  case  be  issued  (t). 
It  has  been  doubted  whether  trespass  for  an  assault  committed  out  of  the 
king's  dominions  can  be  supported  (k  );  though  as  ti^  fine,  in  strictness  of 
law  payable  to  the  king  for  the  violation  of  the  public  peace,  is  no  longer 
regarded  (Q,  and  the  words  contra  pacem  are  not  traversable  (m) ;  and  the 
venue  is  transitory ;  it  should  seem  that  an  action  for  such  injury,  or  for 
an  injury  to  goods  in  a  foreign  country,  might  be  supported.  The  mten- 
tion  of  the  wrong-doer  is  in  general  immaterial  in  this  action  (n)  ;  and 
where  the  defendant  has  been  acquitted  of  a  felomous  taking  he  may  be 
sued  for  the  trespass  (o). 

This  action  cannot  be  sustained  where  the  wrong  complained  of  was  a 
nonfeaBance^  as  for  not  carrying  away  tithes,  &;c.  ( j?) ;  or  where  the  mat- 
ter affected  was  not  tangible,  and  consequently  could  not  be  immediately 
[  *167  ]  ^jared  by  force,  as  reputation,  health,  &;c.  (jq)  ;  or  where  the  right  af- 
fected is  incorporeal,  as  a  right  of  common  or  way,  &c.  (r)  ;  or  where 
the  plaintiff's  interest  is  in  reversion,  and  not  in  possession  («)  ;  or  where  the 
injury  was  not  immediate  but  consequential  (t).  We  will  consider  the  par* 
ticular  applicability  of  this  remedy  to  the  different  injuries  committed  by 
force  to  the  person  ^  or  personal  or  reed  property  ;  and  as  there  are  material 
distinctions  between  the  remedy  for  these  injuries  when  committed  under 
color  of  suit  or  process,  and  when  not,  we  will  consider  the  action  of 
trespass  under  the  foIlo¥ring  heads : — 

I.  When  it  lies  for  injuries  not  committed  under  color  of  legal  proceed* 
ings. 

1.  For  the  parties'  own  act. 

1.  Injuries  to  the  person. 

2.  To  personal  property. 
8.  To  real  property. 

[  2.  For  the  acts  of  others,  and  of  cattie,  &c. 
IL  When  trespass  lies  for  injuries  under  color  of  legal  proceedings  (u). 


ist.  Inju- 
ries to  tixe 
persoa. 


FIE8T,  FOB  INJUBIB3  NOT  UNDKE  PBOCESS. 

Trespass  is  the  only  remedy  for  a  menace  to  the  plaintiff,  attended  with 
consequent  damages  (x) ;  and  for  an  illegal  assault,  battery,  and  wounding, 


{h)  4  T.  R.  503 ;  2  Bla.  Rep.  1058. 

(i)  Stephen  on  Pleading,  306, 1st  edit. 

(&)  Cowp.  176;  2Bla.  Rep.  1058;  Finches 
Law,  198. 

Q)  3  Bla.  Com.  118,399. 

(m)  Com.  Dig.  Pleader,  3  M.  8  j  Vin.  Ab. 
Trespass,  Q.  a. 

(n)  1  Campb.  497;  2  Campb.  465;  3 
£ast,  593  ;  anU^  129. 

(p)  12  East,  409 ;  Sty.  346 ;  2  Rol.  Ab. 


557 ;  Yelv.  90 ;  1  Sid.  375 ;  1  Ring.  401 ; 
antty  148. 

(p)  AnU,  126. 

Iq)  Ante,  126. 

(r)  Ante,  129,  139. 

hj  4T.R.  489;  7T  R.  9. 

(t)  AnUy  139.  And  semhU,  that  after  a 
recovery  in  trespass,  the  proper  remedy  for 
a  continuance  of  the  injury  is  case,  1  Star.  22. 

(«}  3  T.  R.  185. 

{x)  3  Bla.  Com.  120. 


IV.    TRESPASS.  Ig7 

or  imprisonmenfc,  when  not  under  color  of  process  Qf)  (1) .  It  lies  also  when  iv. 
the  battery,  imprisonment,  &c.  were  in  the  first  instance  lawful,  but  the  trespass. 
party  by  an  unnecessary  degree  of  violence  became  a  trespasser  ab 
initio  (z)  (2)  ;  and  for  a  wrongiful  imprisonment  after  the  process  is  deter- 
mined (a)  ;  or  for  an  assault  after  an  acquital  for  a  felonious  assault  and 
stabbing  (li).  So  it  lies  for  an  injury  to  the  relative  rights  occasioned  by 
force,  as  for  menacing  tenants,  servants,  &c.  and  beating,  wounding,  and 
imprisoning  a  wife  or  servant  (a),  whereby  the  landlord,  master,  or  ser- 
vant, hathj9U3tained  a  loss ;  though  the  injury,  the  loss  of  service,  &c.  were 
consequential,  and  not  immediate.  It  lies  for  criminal  conversation  (<2)  ; 
seducing  away  a  wife  (e) ,  or  servant  (/  )  ;  or  for  debauching  the  latter  (^)  ; 
force  being  implied,  and  the  wife  and  servant  being  considered  as  having 
no  power  to  consent ;  and  a  count  for  beating  the  plaintiflTs  servant,  per 
quod  aervitium  *ami9it,  may  be  joined  with  other  counts  in  trespass  (A) ;  [  *168  ] 
and  though  it  has  been  usual  to  declare  in  case  for  debauching  a  daughter  (i) , 
it  is  now  considered  to  be  preferable  to  declare  in  trespass  (Jc)  (8)« 

The  action  of  trespass,  in  its  application  to  injuries  to  personal  property,  2dly.   To 
may  be  considered  with  reference,  1st,  to  the  nature  of  the  thing  affected  ;  p^^^ 
2dly,  the  plaintiff 's  n^A^  thereto ;  Bdly,  the  nature  of  the  injury  ;  and  the 
tituation  in  which  the  defendant  stood,  as  whether  tenant  in  common, 
bailee,  &c. 

And  firsts  as  to  the  nature  of  the  thing  affected:  trespass  lies  for  taking  ^-  J^®x. 
or  injuring  all  inanimate  personal  property,  and  certain  domiciled  and  tam-  the|>er«m. 
ed  animals,  of  which  the  law  takes  notice,  as  dogs,  &c.  (J)  (4)  ;  and  all  ai  property 

(9)  II  Mod.  180,  181.  18, 19  j  2  New  Rep.  476;  2  M.  &  Sel.  436. 

(z)  Com.  Dig.  Trespass,  C.  2  j  Bac.  Ab.        (h)  2  M.  flc  Sel.  436  j  2  New  Rep.  476. 
Trespass,  B.;  post,  172.  (i)  2  T.  R.  167,  168  j  20  Vin.  Ab.  470; 

(a)  Cro.  Jac.  379.  6  East,  387. 

b)  12  East,  409.  (k)  2  New  Rep.  476 ;  2  M.  &  Sel.  436. 

0  2  M.  &  Sel.  436;  9  Co.  113 ;  10  Co.        (/)  1  Saund.  84,  n.  2,  4  j  Com.  Dig.  Ac- 

I.  tion,  Trover,  C. ;  Fitz.  N.  B.  86.    Hob.  283 ; 

(d)  7  Mod.  81 J  2  Salk.  552 ;  6  East,  387.  Cro.  Eliz.  125 ;  3  T.  R.  37,  38 ;  see  Toller's 

(e)  Fitz.  N.  6.  89 ;  6  East,  387.  Law  of  Executors,  1st  edit.  112,  where  the 
r/)  5  T.  R.  361 ;   7  Mod.  81;  2  Salk.  particulars  of  personal  property  are  stated; 

552;  20  Vin.  Ab.  470.  Com.  Dig.  Trespass,  A.  1. 

(g)  Bac.  Ab.  Trespass,  C.  1 ;  3  Wlls.  562, 

(1)  Trespass  lies  for  attempts  to  cmnmit  an  assault  and  battery,  as  mayhem.  Hurst  v. 
Carlisle,  3  Penn.  176.  • 

(2)  Pease  v.  Burt,  3  Day,  485 ;  Elliott  v.  Brown,  2  Wend.  497.  The  State  v.  Wood, 
1  Bay,  351 ;  15  Mass.  347,  465 ;  Bennett  v.  Appleton,  25  Wendell,  371 ;  Boles  v.  Pinker- 
ton,  7  Dana,  453.  In  the  case  of  an  assault  ana  battery  both  parties  may  be  guilty  of  a 
breach  of  the  peace  an^  may  be  indicted ;  but  a  civil  action  cannot  be  brought  by  each 
against  the  other.  Although  the  defendant  may  have  been  the  aggressor,  yet  if  the  plain- 
liff  had  used  not  only  more  force  than  war  necessary  for  self  defence,  but  had  unnecessarily 
abused  the  defendant,  he  cannot  recover  damages;  but  must  pay  damages.  Elliott  v. 
Brown,  2  Wend.  497. 

(3)  Hubbell  v.  Wheeler,  2  Aiken,  359  ;  Akerdey  v.  Haines,  2  Caines,  292. 

(4)  Sinnickson  v.  Duncan,  3  Halst.  226.  But  if  a  man  is  so  damaged  by  the  dog  of 
another  that  the  peace  and  quiet  of  his  family  are  disturbed,  and  th^  is  no  other  mode 
of  preventing  it,  he  may  lawtully  kill  the  dog.  Brill  v.  Flayer,  23  Wend.  354 ;  King  v. 
Kline,  6  Barr,  318.  So  a  man  is  justified  in  killing  an  enraged  buU,  in  the  necessary  de- 
fence of  himself,  or  of  his  family,  and  such  facts,  if  properly  pleaded,  constitute  a  good 
defence  to  trespass  in  such  case.  Russell  v.  Barrow,  7  Porter,  10i5.  But  where  the  defend- 
ant to  prevent  the  plaintiff's  fowls  from  trespassing  on  his  land,  as  they  had  done  before, 
spread  poisoned  food  upon  his  land,  having  given  the  plaintiff  previous  notice  that  he 
should  do  so,  and  the  fowls,  cpming  afterwards  on  the  defendant's  land,  ate  the  poisoned 
food,  in  consequence  of  which  some  died,  it  was  held,  that  previous  notice,  in  contradiction 
to  notice  after  the  tacl,  was  suflieient  $  but  that,  notwithstanding  such  notice,  the  defendant 
was  not  justified  in  the  use  of  the  means  ho  had  employed,  and  was  liable  in  damages. 
JohnaoA  9.  FattenoDi  U  Conn,  L 
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ly-  animals  moally  marketable,  as  parrots,  monkies,  ke.  (1) ;  and  in  which 
TRBspiss.  Q^Q  -^  jg  j^Q^  necessary  to  show  in  the  pleadings  that  they  have  been  re* 
claimed  (m).  In  the  case  of  a  hawk,  pheasant,  hare,  rabbit,  fish,  or  other 
animals /ero?  naturcB^  and  not  generally  merchandizable,  it  shonld  be  shown 
in  the  pleadings  that  the  same  were  reclaimed  or  dead,  or  at  least  that  the 
plaintiff  was  possessed  (2)  of  them  (n).  So  it  lies  in  some  cases  for  taking 
9xnms\sferce  naturce^  and  not  reclaimed ;  as  if  a  hare  or  rabbit  be  killed  on 
the  land  of  another,  he  having  a  local  property  raJtiane  soli  in  such  hare  or 
rabbit,  may  support  trespass  for  taking  it,  though  the  wrong-dQer  did  not 
enter  on  the  land  (o)  (3) ;  and  if  game  be  started  on  the  land  of  B.,  A. 
may  support  trespass  for  taking  the  hare,  if  he  also  pursued  the  same,  for 
by  the  pursuit  he  prevented  an  abandonment  of  his  local  property  (p)  (4). 
The  same  rules  prevail  in  the  case  of  fish  (;).  In  actions  of  trespass  for 
taking  or  killing  animals /^rts  naturce  not  reclaimed,  it  is  advisable  in  plead- 
ing to  state  also  an  entry,  if  any,  on  the  plaintiff's  land  (r)  ;  and  it  is  said 
that  trespass  for  killing  rabbits,  without  complaming  of  such  entry,  cannot 
be  supported  (a). 

nature  of  ^  Secondly.  "With  respect  to  the  plaintiff^  s  inJteresit  in  the  property  affeeUd^ 
the  inurest  he  must,  at  the  time  when  the  injury  was  committed,  have  had  an  actual 
^^^®  P^'  or  a  constructive  possession  (u)  (6)  and  ako  a  general  or  qualified  property 

^              («i)  Cro.  Jac.  262 ;  1  Saund.  84,  n.  2.  (5)  Cro.  Car.  554. 

(n)  Bac.  Ab.  Trespass,   1,  and   Trover,  (r)  43  Edw.  3,  p.  24,  2 ;  1  Ld.  Eaym. 

D.j  Cro.  Jac.  262;    1  Ventr.  122  j   Dyer,  250;  11  Mod.  74;  2  Salk.  556;  Cro.  Car. 

306  b. ;  Cro.  Car.  554.    As  to  Fish,  see  BqI.  554 ;  Fitz.  N.  B.  86,  87,  M.  note  a.  A. 

N.  P.  79  J  5  B.  &  C.  879.    Case  for  disturb-  (5)  43  Edw.  3,  p.  24,  2  j  Fitz.  N.  B.  87 

ing  a  decoy,  Ace.  atOt^  142.  A.  c. ;  Cro.  Car.  553,  554. 

(a)  2  Salk.  556 ;  1  Ld.  Raym.  351 ;  Godb.  (0  See  anU,  61,  131,  as  to  who  may  sue 

12^ ;  14  East,  249.  in  general  in  this  action. 

(p)  Id,  (»)  1  T.  R.  480  ;  4  id,  490;  7  iJ.  9. 

n)  See  Commonwealth  v.  Chase,  9  Pick.  15.  The  owner  of  bees,  which  have  been 
reclaimed,  may  bring  an  action  of  trespass  against  a  person,  who  cutk  down  a  tree,  into 
which  the  bees  have  entered  on  the  soil  of  another,  destroys  the  bees  and  takes  the  honey. 
Goff  V.  Eitts,  15  Wendell,  550. 

(2)  Oysters  planted  by  an  individual  in  a  bed  clearly  designated  and  marked  out  in  a  bar 
or  arm  of  the  sea,  which  is  a  common  fishery  to  all  the  inhabitants  of  the  town  in  which 
the  bay  is  situated,  are  the  property  of  him  who  planted  them,  and  for  a  taking  them  by 
anoj^her  trespass  bes.    Fleet  v.  Hegeman,  14  Wend.  42. 

(3;  It  seems  that  the  owner  of  land  may,  in  like  manner,  have  a  proper^  ratione  saU  in 
'  bees,  although  they  have  not  been  hived  or  reclaimed  by  him.    GiUet  v.  Mason,  7  Johns. 

16 ;  Ferguson  v.  Miller,  1  Cow.  243 ;  Idol  v.  Jones,  2  Dev.  162.  But  see  Wallis  v.  Mease, 
3  Binn.  546. 

(4)  If  A.  starts  a  hare  in  the  ground  of  B.  and  hunts  it  into  the  ground  of  C,  and  kills 
or  catches  it  there,  the  property  is  in  A.,  the  hunter,  who  may  maintain  trespass  against 
C.  for  taking  away  the  hare.  Sutton  v.  Moody,  1  Ld.  Ra^.  250,  S.  C. ;  2  Salk.  556 ; 
Churchward  v,  Studey,  14  East,  249.  Mere  pursuit  of  a  wild  animal  does  not,  independ- 
ent of  title  ratione  soli^  vest  any  property  in  the  pursuer :  manucaption  is  not,  however, 
necessary ;  it  is  sufficient  if  the  pursuer  have  rendered  it  impossible  for  the  animal  to 
escape.    Pierson  o.  Post,  3  Caines,  175  ;  Buster  o.  Newkirk,  20  Johns.  75. 

(5;  Vide  Putnam  #;.  Wiley,  8  Johns.  432 ;  Carter  v.  Simpscm,  7  Johns.  535.  Hence,  if  a 
vessel  has  been  seized  by  an  officer  of  the  customs  as  forfeited  to  the  United  States,  and 
is  afterwards  acquitted,  the  owner  cannot  maintain  trespass  for  an  injury  intermediate 
between  the  seizure  and  acquittal,  since  he  has  neither  the  actual  possession,  or  the  right 
to  reduce  her  into  possession.  Van  Brant  v.  Schenck,  11  Johns.  377.  But  where  a  deputy 
sheriff  ati ached  goods,  carried  them  into  Rhode  Island,  and  delivered  them  to  a  bulee, 
taking  his  receipt,  and  the  bailee  put  them  into  the  hands  of  another  person  for  safe  keep- 
ing, it  was  held  that  the  officer  might  maintain  trespass,  and  recover  damages,  against  mere 
strangers  who  took  them  away  from  the  keeper  in  Rhode  Island.  Browne  o.  Manchester, 
I  Pick.  232.  And  in  such  a  case,  the  bailee  might  also,  it  has  been  held  in  New  Bamp- 
fihire,  maintain  the  action.  Poole  «.  Stmonds,  1  New  Hamp.  239.  But  a  different  decision 
lus  taken  place  in  Massachusetts.    Ludden  v.  Leavitt,  Warren  9.  Leland,  9  Mass.  104, 265. 
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therein  "wldch  may  be  either,  first,  in  the  case  of  *4he  ahiolvie  or  general       !▼. 
owner  entitled  to  immediate  possession  ;  2dlj,  the  qualified  owner  coupled  '"*'^"* 
with  an  interest,  and  also  entitled  to  immediate  possession  (2;) ;  Sdly,  a  f^^^^^ 
hailee  with  a  mere  naked  (mthorityj  unaccompanied  with  any  intereist,  ex-  ty^  not  un- 
cept  as  to  remuneration  fpr  trouble,  &;c.  but  who  is  in  actual  possession ;  ^er  pro- 
or  4ihly,  actual  possession^  though  without  the  consent  of  the  real  owner,  ^^' 
and  even  adverse  (1). 

These  rules  have  been  considered  in  detail  in  explaining  the  nature  of 
ihe  action  of  trover  (y).  It  may,  however,  be  useful  to  notice  them  here, 
particularly  in  those  cases  in  which  they  have  more  immediate  reference  to 
the  action  of  trespass. 

In  the  first  instance  the  person  who  has  the  absolute  or  general  property 
may  support  this  action ;  although  he  has  never  had  the  actual  possession, 
or  although  he  has  parted  with  ius  possession  to  a  carrier,  servant,  &;c.  giv- 
ing him  only  a  bare  authority  to  carry  or  keep,  &;c.  not  coupled  (2)  with 
an  interest  in  the  thing  (z)  ;  it  being  a  rule  of  law  that  the  general  property 
of* personal  chattels  prima  facie^  as  to  all  civil  purposes,. draws  to  it  the 
possession  (a)  (3).  Therefore  the  owner  of  tithe  may  support  trespies 
against  the  occupier  of  the  land  where  it  has  been  set  out,  for  turning  in 
eattie  and  injuring  it  (()•  So  the  grantee  of  wai&,  estrays,  and  wreck, 
within  a  manor,  or  of  felon's  gdMs  within  a  hundred,  may,  before  seizure 
by  him,  maintain  trespass  against  a  wrong-dper  (c)  ;  and  the  owner  of  a  ship 
has,  notwithstanding  a  chiurter-party,  a  sufficient  possesion  thereof  to  sup- 
port trespass  (i). 

This  rule  holds  by  relation ;  as  in  case  of  executors  and  administrators, 
&c.,  who  may  support  trespass  for  an  injury  to  personal  property  commit- 
ted, after  the  death  of  the  testator,  or  intestate,  and  before  the  probate  or 
administration  was  granted  («)  ;  so  may  a  legatee,  after  the  executor  has  as- 
sented to  the  legacy,  for  a  trespass  committed  before  such  assent  (/ ) .  But 
if  the  general  owner  part  with  his  possession,  and  the  bailee,  at  the  time 
when  the  injury  is  committed,  have  a  right  exclusively  to  use  the  thing, 
the  inference  of  possession  is  rebutted,  and  the  right  of  possession  being 
in  reversion,  the  general  owner  cannot  support  trespass  (4)  j  but  only  an  ac- 


[x)  Ante,  61 J  1  B.  &  P.  44  j  7  T.  R.  9.  m  8  T.  R.  72. 

,  ,  &)  -    -         ,  ,— 

^a)  2  Saund.  47  a,  b,  d ;  see  further,  an/e,    &  B.  410,  S.  C. :  2  Y.  &  J.  310,  318. 


M  Ante,  148,  149.  (c)  F.  N.  B.  91  b,  91  d,  91  F. ;  1  T.  R.  480. 

[z)  7  T.  R.  12|  16  East,  33.  (d)  3  B.  &  Aid.  503 ;  5  Moore,  211  ;,2  B. 

&B.      " 


174.    When  not  so  in  criminal  cases,  see        (e)  1  T.  R.  480  j  Bac.  Ab.  Executors,  H. 

CoQst's  argument  in  Basdey's  case,  2  Lekch,     1 ;  2  Saund.  47  a. 

C.  L.  838  to  843,  4th  edit.  (/)  Bro.  Ab.  Trespass,  pi.  25. 


(1)  Possession  actual  or  constructive,  with  property  in  the  chattel  general  or  qualified, 
is  necessary  to  sustain  trespass.  Brainard  «.  Barton,  5  Vermont,  97 :  F&rsons  v.  Dickin- 
son, 11  Pick.  382  ;  Hoyt  v.  Geltson,  13  Johns.  141,  561 ;  Daniels  v.  Pond,  21  Pick.  367  ; 
Clark  V,  Carleton,  1  N.  Hamp.  110;  Fisher  v.  Cobb,  6  Vermont,  622:  Daniel  v.  Holland, 
4  J[.  J.  Marsh.  18 ;  Cannon  v.  Kinney,  3  Scammon,  10 ;  Root  9.  Chandler,  10  Wendell, 
110  ;  Hume  v.  Tufts,  6  Blackf.  136  -,  M'Farland  v.  Smith,  Walker,  172;  Bell  0.  Monahaa, 
Dudley,  S.  C.  38 ;  Dallam  v.  Fitler,  6  Watts  &  Serg.  323 ;  Freeman  v.  Rankins,  8  Shepley, 
446;  Barron  v.  Cobleigh,  UN.  Hamp.  557. 

(2)  Vide  Putnam  v.  Wiley,  9  Johns.  435 ;  Williams  v.  Lewis,  3  Day,  498 ;  Thorp  v. 
Burling,  11  Johns.  285 ;  East's  P.  C.  564,  565. 

(3)  Vide  Bird  t.  Clark,  3  Day,  272 ;  7  Conn.  235. 

(4)  Vide  Putnam  v.  Wiley,  8  Johns.  482;  Van  Brunt  v.  Schenck,  11  Johns.  385;  7 
Conn.  235 ;  Loper  9.  Sumner,  5  Vermont,  274 ;  Hart  0.  Hyde,  lb.  328 ;  Cannon  o.  Kin- 
ney, 3  Scammon,  10 ;  Orser  v.  Storms,  9  Cowen,  687 ;  Lunt  v.  Brown,  1  Shepley,  236 ; 
Muggridge  v.  Eveleth,  9  Metcalf,  233 ;  Fitler  9.  Shotwell,  7  Watts  &  Seng.  14. 
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nr.  tion  on  the  case,  for  an  injury  done  by  a  stranger  while  the  bulee's  right 
TRESPASS,  continued  (^).  Nor  can  the  general  owner  in  such  case  support  this  action 
iov^MnS-  ^^^^  against  such  bailee  for  mere  abuse;  though  if  a  bailee  destroy  the 
ty,  not  un-  thing,  trespass  may  be  supported  if  the  injury  were  forcible.  If,  however, 
der  pro-  the  general  owner  merely  permit  another  gratmtonsly  to  use  the  ^chattel, 
^^^'  such  owner  may  sue  a  stranger  in  trespass  for  an  injury  done  to  it  while  it 

was  so  used  (A). 

In  the  second  case  also,  that  the  bailee  who  has  an  authority  coupled 
with  an  interest,  it  should  seem  that  trespass  may  be  supported,  though  he 
never  had  actual  possession,  for  any  injury  done  daring  his  interest  (t)  ;  as 
in  the  case  of  a  factor  (1),  or  consignee  of  goods  in  which  he  has  an  inter- 
est in  respect  of  his  commission,  &;c.  (Jc).  The  quantity  or  certainty  of  the 
interest  is  not  material,  and  therefore  a  shop-keeper  may  maintain  trespass 
for  taking  goods  sent  to  him  on  sale  or  return  (2).  So  a  tenant  for  years 
has  a  quailed  property  in  trees  whilst  growing,  and  may  support  trespass 
for  cutting  them  down  unless  they  were  excepted  in  the  lease ;  though  he 
cannot  support  this  action  merely  for  carrying  the  trees  away  (m)  ;  and  if  a 
person  have  a  right  to  cut  all  the  thorns  in  such  place,  he  may  sustain 
trespass  against  any  one  who  cuts  them  down,  even  against  the  grantor ; 
but  if  he  have  only  a  right  of  estovers,  and  the  grantor  cuts  the  whole,  the 
remedy  is  case,  and  not  trespass  (n) ;  anA  a  mere  gratuitous  bailee  (o),  or 
an  executor  de  son  tort  (p),  may  support  this  action.  Other  instances  have 
been  before  given  (9). 

In  the  third  instance,  that  of  bailee,  &c.  with  a  mere  naked  authority 
coopled  only  irith  an  interest  as  to  remuneration,  he  may  also  support  this 
action  for  an  injury  done  while  he  was  in  the  actual  possession  of  the  thing ; 
as  a  carrier,  factor,  pawnee,  a  sheriff,  &c.  (r)  (2)  ;  but  it  is  otherwise  in  the 
case  of  a  mere  servant  (s)  ;  and  if  a  sheriff  omit  to  contmne  in  possession 
of  the  goods  under  an  execution,  he  cannot  maintain  the  action  (£). 

An  instance  of  the  fourth  description  is  the  finder  of  any  article,  who 
may  maintain  trespass  or  trover  against  any  person  but  the  real  owner 
(u)  (3) ;  and  even  a  person  not  having  strict  legal  right,  but  being  in 

(g)  4  T.  R.  489 ;  7  T.  R.  9 ;  3  Lev.  309  j  East,  394. 

3  Campb.  187 ;  15  East,  607 ;  antCf  152.  (0)  1  B.  &  Aid.  59. 

(A)  2  Campb.  464 ;  3  id,  187 ;  16  East,  (p)  Ante,  151. 

33.  (q)  Ante,  63.    151. 

(i)  AntCy  152  J  1  B.  &  P.  45 ;  2  Saund.  (r)  2  Saund.  47    b;    1    Bol.  Ab.    551; 

47  a  Wood's  Inst.  93. 

(kj  7T.  R.  359.    1  T.  R.  113;  1  Hen.  Cs)  Owenj  52;  3  Inst.  103;  2  Bla.  Com. 

Bla.  81 ;  Bui.  N.  P.  33 ;  ante,  152, 153.  396 ;  2  Saund.  47  b,  c,  d. 

(0  2  Campb.  575.  «    (0  1  M.  &  Sel.  711 ;  sec  1  D.  &  R.  307 ; 

(m)  2  Campb.  491 ;   2  M.  &  Sel.  499.  2  id.  755. 

See  further  as  to  trees,  ante,  152.  (u)  2  Saund.  47  d  ;  4  Taunt.  547. 

(n)  2  Salk.  638 ;  2  M.  &  Sel.  499 ;   8 


1)  Vide  Colwill  v.  Reeves,  2  Campb.  575. 
2)- 


^2)  Brown  v.  Manchester,  1  Pick.  232.  Vide  Barker  and  Knapp  v.  Miller,  6  Johns. 
19^.  Gibbs  V.  Chase,  10  Mass.  125.  Whether  a  depositary  may  maintain  trespass,  Har- 
rison V.  Mlntosh,  J  Johns.  358.    See  the  cases  cited,  ante,  p.  194,  n.  3. 

(3)  A  bare  possession  is  sufficient  to  enable  the  plaintiff  to  recover  in  trespass  against  a 
wrong-doer,  who  takes  the  property  out  of  his  possession  without  authority.  Cook  v.  How- 
ard, 13  Johns.  275;  Demick  v.  Chapman,  11  ib.  132;  Schermerhorn  v.  Van  Valken- 
burgh,  ib.  520 ;  Aiken  v.  Buck,  2  wend.  466 ;  Butts  v.  Collins,  13  ib.  143 ;  Hoyt  v, 
Qelston,  13  Johns.  141,  561 ;  Jones  v.  M'Neil,  2  Bailev,  466 ;  Fisher  «.  Cobb,  6  Ver- 
mont, 622;  Potter  v.  Washburn,  13  Vermont,  558;  Edwards  v.  Edwards,  11  ib.  587; 
Harmer  v.  Wiley,  17  Wendell.  91 ;  Seymour  «.  Brown ;  Horton  v.  Hensley,  1  Iredell,  163 ; 
Barker  r.  Chase,  11  Shepley,  (24  Maine)  230. 
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possessioD,  may,  it  seems,  support  this  action  agtdnst  any  person  but  the       !▼. 
legal  owner  (x)  (1).     So  a  person  in  possession  under  an  assignment  fraud-  trespass. 
ulent  as  against  creditors,  may  support  trespass  against  a  person  who  can-  ^  ^^^^^ 
not  show  that  he  was  justified  in  what  he  did  as  a  creditor  (y).  /y/not  un- 

Assignees  of  a  bankrupt,  though  they  have  a  constructiye  possession  der  pro- 
from  the  time  of  the  act  of  bankruptcy,  cannot  support  trespass  ^against  the  ^^^' 
sheriff  or  any  other  officer  acting  in  obedience  to  the  process  of  a  Court  of  [  *171] 
competent  jurisdiction,  for  seizing  goods  after  a  secret  act  of  bankruptcy ; 
because  such  officers  acting  bona  fide  ought  not  for  such  act  to  be  liable  as 
trespassers,  but  ought  to  be  sued  in  trover,  in  which  only  the  real  value  of 
the  goods  can  be  recovered  (z}. 

As  to  the  third  point,  the  nature  of  the  injury^  it  may  be  either  by  an 
unlawful  taking  of  the  personal  chattel,  or  by  injuring  it  whilst  in  the  pos- 
session of  the  general  owner,  or  of  a  person  having  a  special  property  in  it 
as  a  bulee. 

Trespass  is  a  concurrent  remedy  with  trover  for  most  illegal  taMngs{  a)  ^'  '^« 
(2) .    Thus,  even  in  the  case  of  a  distress  for  rent,  where  there  has  been  ^^Jy 
an  illegal  taking,  as  for  distraining  when  no  rent  was  due,  or  taking  imple-  to  the  j^er- 
ments  of  trade,  or  beasts  of  husbandry,  when  there  was  sufficiency  of  oth-  ^^'^  P^P~ 
er  property  (h)  ;  or  a  horse  while  his  rider  was  upon  him  (c)  ;  or  if  a  dis-  S^he*per- 
tress  be  made,  the  outer  door  being  shut,  or  if  the  party  expel  the  tenant,  son  com- 
er continue  in  possession,  without  leave,  more  than  five  days,  trespass  lies  ^^^tting. 
(d)  (8)  ;  for  the  statute(  e)  (4)  which  enacts  that  a  party  distraining  for  rent 
shall  hot  be  a  trespasser  oA  initio  (/),  only  relates  to  irregularities  after  a 
lawful  taking  (^).    There  is  no  doubt  that  trespass  lies  for  any  forcible  mat 
feasance  after  legal  entry  to  distrain,  and  that  the  tenant's  remedy  is  not  at 
all  affected  by  the  statute.    But  the  statute  is  clear  that  no  subsequent  ir- 
regularity shall  render  a  legal  distress  a  trespass  ah  initio^  and  confines  the 
tenant's  action  to  that  only  which  is  irregular  (A),     Of  course  case  is  the 
remedy  if  the  subsequent  irregularity  be  not  forcible,  or  be  of  a  nature 
which  in  other  respects  renders  it  matter  for  that  form  of  action  (i). 

This  action  also  m  general  lies  though  there  was  no  wrongful  intent  (4]> 

(x)  3  Wils.  352  J  2  Sira.  777 ;    1  Salk.        (c)  6  T.  B.  138 ;  4  T.  R.  569. 
390 ;  2  Saund.  47  c.  (d)  1  East,  139  j  11  East,  395;  2  Campb, 

(y)  2  Marsh.  233.  11 J  j  ante,  138. 


(c)  11  Geo.  2,  c.  19. 
/)  1  Hen.  Bla.  13. 


(z)  1  Burr.  20;  1  T.  R.  480;  ante,  130,  (e) 

153 ;  1  M.  &  P.  541 ;  4  Bing.  497,  S.  C.  (/) 

(a)  3  Wils.  336 ;  ante,  161.  (g)  1  Esp.  N.  P.  382,  383. 

m  F.  N.  B.  88;  4  T.  R.  565;  1  Burr.  (h)  See2  Campb.  116;  11  East,  195. 

579,  ante,  138.  (0  Id. 


m  Bat  see  Batts  v.  Collins,  13  Wend.  139. 

(2)  Trespass  is  maintained  for  taking  goods  by  proof  that  the  defendant  anlawfuUy  ex- 
ercised an  authority  over  the  chattels,  against  the  will  and  to  the  exclusion  of  the  owner, 
though  there  was  no  manual  taking  or  removal.    Miller  r.  Baker,  1  Metcalf,  27. 

(3)  Van  Brunt  v.  Schenck,  13  Johns.  417 ;  Kerr  v.  Sharp,  14  Serg.  Ac  Rawle,  399. 

(4)  The  19lh  sect,  is  not  in  force  in  Pennsylvania,  Kerr  v.  Sharp. 

(5)  Vide  Higginson  v.  York,  5  Mass.  341 ;  Colwill  ».  Reeves,  2  Campb.  575.  There 
must  be  some  blame  or  want  of  care,  and  prudence  to  make  a  man  answerable  in  trespass. 
Vincent  v.  Stinchour,  7  Vermont,  62.  ,  j     •  u        v 

An  accident,  to  excuse  a  trespass,  must  be  unintentional,  unavoidable,  and  without  the 
least  fenlt  on  the  part  of  the  trespasser.  Jennings  v.  Fundeburg,  4  M'Cord,  161.  But 
where  a  party  becomes  possessed  of  the  property  of  another,  for  instance  a  wagon,  and 
changes  part  of  it  sappendages,  by  substituting  whippletrees  and  devices  iot  those  attached 
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nr.       in  committing  tbe  tort  (k)  ;  as  if  a  sheriff,  or  a  messenger  on  behalf  of  as- 
TKBSFAss.  Bignees  of  a  bankrupt,  by  mistake  take  the  goods  of  a  wrong  person  (Z) 
2.  Injuries  ^^y^  jf  ^  sheriff  illegally  take  the  goods  of  B.  under  an  execution  against 
ty/^fun-  the  goods  of  B.  under  an  execution  against  the  goods  of  A.,  it  seems  that 
der  pro-      even  the  sheriff's  vendee  is  liable ;  but  it  seems  the  latter  is  not  liable  if  the 
^^^'         process  were  only  irregular,  and  the  real  defendant's  goods  were  taken  (m)  ; 
but  if  a  second  trespasser  take  goods  out  of  the  custody  of  the  first  tres- 
passer, the  owner  may  support  trespass  against  such  second  taker,  his  aet 
not  being  excusable  (n) .     This  action  may  be  supported  against  a  badlee 
[  *172  ]  *who  has  only  a  bare  authority,  as  if  a  servant  take  goods  of  his  master 
out  of  his  shop,  and  convert  them  ((»)  (2),  so  it  is  sustainable  by  an  outgo* 
ing  tenant  against  the  incoming  tenant,  for  taking  manure,  though  the  latter 
had  a  right  to  it  on  paying  for  it  (^p).    But  in  general  trespass  is  not  sus- 
tainable against  a  bailee  who  has  the  possession  coupled  with  an  interest, 
unless  he  destroy  the  chattel  (9)  ;  nor  against  a  joint-tenant  or  tenant  in  com- 
mon for  merely  taking  away  and  holding  exclusively  the  property  from  his 
co-tenant  (r)  because  each  has  an  interest  in  the  whole,  and  a  right  to  dis- 
pose thereof  («)  ;  but  if  the  thing  be  destroy ed,  trespass  lies  (f)j  and  case  may 
be  supported  for  injuring  the  thing  (u)  (8).     A  bailee  of  a  chattel  for  a  cer- 
tain time,  coupled  with  an  interest,  may  support  this  action  against  the 
bailor  for  taking  it  away  before  the  time  (x)  ;  and  it  lies,  though  after  the 
illegal  taking  the  goods  be  restored  (^).     When  the  taking  is  unlawful, 
either  the  general  owner  or  the  bailee,  if  answerable  over,  may  support 
trespass,  but  a  recovery  by  one  is  a  bar  to  an  action  by  the  other  (^z). 
Trespass  will  not  lie  for  a  refusal  to  deliver  when  the  first  taking  was  law- 
ful ;  trover  or  detinue  being  in  such  case  the  only  remedies  (a^. 

(k)  Ante,  129;   3  Lev.  347;    1  Campb.  (q)  Ante,  169. 

497;  2  id.  576.  (r)  1  T.  R.  658;  Cowp.  430;  2  Saund. 

(/)  Ante,  129 ;   2  Campb.  576  ;  Bn>.  Ab.  47  g ;  ante,  79. 

Propertie,  23.    It  would  seem  that  no  ac-  (s)  1  Lev.  29;  8  T.  K.  145;  Co.  Lit.  269 

tion  would  lie  if  an  injury  arose  from  a  a;  Cowp.  217;  4  East,  121. 

mere    accident,    and    unavoidably,    Ti'itbout  (t)  Co.  Lit.  200  a ;  ante,  79. 

any  default  or  carelessness  on  the  defend-  (i«)  8  T.  R.  145 ;  1  Ld.  Raym.  737. 

ant's  pan.    Ante,  130.  (x)  God.  173  ;  F.  N.  B.  86,  n.  a. 

(m)  See  ante,  SO;  3  Stark.  R.  130;  2  D.  (y)  Ante,   161;    Bro.   Ab.    Trespass,  pi. 

&  R.  1.  221 ;  2  Rol.  Ab.  569,  pi.  3, «. 

(n)  Sid.  438.  (z)  2  Saund.  47  e ;   Bro.  Trespass,  67 : 

(o)  1  Leon.  87 ;    Cro.  Eliz.  781 ;  5  Co.  2  Rol.  Ab.  569,  P. 

13  b.  (a)  Sir  T.  Raym.  472 ;  2  Vent.  170 ;  2 

(p)  16  East,  116.  Saund.  47  o,  p. 


to  it  when  it  came  into  bis  possession,  and  the  owner  re-possess  himself  of  the  wagon,  with- 
out knowledge  of  the  change  in  its  appendages,  trespass  will  not  lie  against  him  for  the 
substituted  articles ;  the  remedy  of  the  party,  if  any,  is  by  action  of  trover,  Parker  v. 
Walrod,  13  Wend.  296. 

(1)  Proof  of  any  unlawful  exercise  of  authority  over  goods  will  support  trespass,  al- 
though without  force ;  as  by  an  attachment,  allhough  there  was  no  removal  of  the  pro- 
wnj.  Gibbs  V.  Chase,  10  Mass.  125 ;  Robinson  v.  Mansfield,  13  Fick.  139 ;  Wintrmg- 
ham  V.  Lafoy,  7  Cowen,  735  ;  Miller  v.  Baker,  1  Metcalf,  27. 

(2)  Vide  Eases  P.  C.  564  ;  Adkins  ».  Brewer,  3  Cowen,  201 ;  Allen  ».  Crofoot,  5  Wend. 
506.  The  distinction  is,  where  a  party  enters  a  house  by  license  he  will  not  be  considered 
a  trespasser  ab  initio  by  reason  of  an  unlawful  act  done  after  such  entry,  but  where  authori- 
ty to  enter  is  given  by  law,  and  the  party  abuses  the  authority  thus  obtained,  he  vnM  be 
considered  a  trespasser  ab  initio  lb. 

(3)  See  Chesley  v.  Thompson,  3  New  Hamp.  9 ;  Gidney  ».  Earl,  12  Wend.  98 ;  St. 
John  V.  Standrin.^,  2  Johns.  468.  In  Whitney  v.  Ladd,  10  Vermont,  165,  it  was  held,  that, 
if  one  of  two  joint  owners  of  personal  property,  forcibly  take  it  from  the  officer,  who  has 
taken  it  on  legal  process  against  the  other  joint  owner,  the  officer  may  maintain  trespass 
therefor. 
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So  trespass  lies  for  any  immediate  injury  to  personal  property  occasioned       it. 
by  actual  or  implied  force,   though  die  wrong-doer  may  not  take  away  "'^^sf^s- 
or  dispose  of  the  chattel ;  as  for  shooting  or  beating  a  dog  or  other  live  ^^  ^"^^^^^ 
animals  ;  or  for  hunting  or  chasing  sheep,  &c.  (i)  ;  or  for  mixing  water  with  ty^^^xm- 
wine  (c)  ;  or  unintentionally  running  down  a  ship  or  a  carriage  (d).     But  it  <ier  pro- 
is  said,  though  without  reason,  that  for  a  mere  battery  of  a  horse,  not  ac-  ^^^' 
eompanied  with  special  damage,  no  action  can  be  supported  (e)  (1). 

It  is  said,  that  if  a  bailee  of  a  beast,  &c.  kiU  it,  trespass  cannot  be  sup- 
ported, but  only  case(/).  But  this  position  appears  to  be  erroneous; 
for  although  the  act  may  not  render  the  party  a  trespasser  ab  initio^  yet  he 
may  be  considered  as  a  trespasser  for  the  wrongful  act  itself  (^).  So 
case  (A),  or  assumpsit,  for  a  breach  of  the  implied  contract,  may  be  support- 
ed (t)  ;  and  it  seems  clear  that  if  a  person  or  bailee,  though  coupled  with  r  *yrQ  -■ 
a  beneficial  interest,  as  of  sheep  to  feed  his  *land,  or  of  oxen  to  ploug|h  '-  ^ 

it  (A;),  and  he  kilt  or  destroy  them,  trespass  lies,  because  his  interest 
therein  is  thereby  determined ;  the  same  as  when  a  tenant  at  will  cuts 
down  trees  (I).  So  one  joint-tenant  or  tenant  in  common  may  support 
trespass  against  his  co-tenant,  when  the  chattel  is  destroyed  (m).  But  for 
a  mere  misuser  by  one  tenant  in  common  case  is  the  remedy  (n)  ;  and  if 
goods  bailed  be  not  destroyed,  trespass  does  not,  it  seems,  lie  agunst  a 
bailee,  coupled  with  an  interest,  for  merely  abusing  the  chattel  (o),  provid- 
ed an  interest  and  the  right  of  possession  still  continue  in  the  bailee,  and  a 
general  owner  has  no  immediate  right  of  possession  at  the  time  the  injury 
was  committed ;  nor  can  trespass  be  supported  even  against  a  stranger,  un- 
less there  be  an  immediate  right  of  possession  ( /?).  Trespass  will  not 
lie  for  a  loss  or  injury  occasioned  by  a  bailee's  negligence ;  because  it 
does  not  lie  for  any  nonfeasance  (j)« 

In  some  instances  trespass  may  also  be  supported  for  any  wrongfal  act 
or  injury  committed  to  personal  property  whilst  in  the  lawful  adverse  pos- 
session of  the  wrong-doer ;  as  where  he  has  been  guilty  of  an  abuse  which 
renders  him  a  trespasser  ab  initio  (r).  This  rule  prevails  in  general  when- 
ever the  person  who  first  acted  with  propriety  under  an  authority  or  li- 
cense given  by  law^  afterwards  abuse  it,  in  which  case  the  taJdng^  as 
well  as  the  real  tortious  act,  may  be  stated  to  be  illegal,  as  in  the  Six 
Carpenters^  case  (s)  (2).     So  trespass  lies  for  cutting  nets,  lawfully  taken 

(h)  Barnes,  452 ;  3  t.  E.  37 ;  Hob.  283 ;  784 ;  5  Co.  13  b  j  11  Co.  82  a  j  Dyer,  121 

3  Bla.  Com.  163.  b,  pi.  17. 

(c)  F.  N.  B.  88.  (m)  2  Saund.  47 ;   see  further,  «tte,  79. 

(d)  1  Campb.  497  ;    2  id.  465  ;  3  East,  What  is  a  destruction  for  this  purpose,  id* 
5§3  ;  but  see  2  New  Kep.  117.  (n)  8  T.  R.  146  ;  2  Saund.  47  h. 

U)  2  Stra.  8,  72  ;  ^u^re,  Barnes,  452.  io)  2  Saund.  47  g. 

(/)  Bac.  Ab.  Trespass,  a.  1  j  Moor,  248.  (p)  7  T.  B.  9 ;  4  T.  R.  489. 

{g)  Co.  Lit.  57"  a  ;  Cro.  EUz.  777,  784  j  5  (^)  5  Co.  13  b,  14  a ;  ante,  126. 

Co.  13  b ;  Bro.  Trespass,  pL  295 ;  1  Leon.  (r)  fiac.    Abr.    Trespass,  B.    where  the 

87  ;  II  Co.  82  a.  doctrine  of  a  party  becoming  a  trespasser 

(h)  Co.  Lit.  57  a,  n.  4.  ab  initio  is  observed  upM ;  2  Rol.  Ab.  j562  ; 


«)  Cro.  Eliz.  777,  784.  see  post,  179. 

kj  Co.  Lit.  57,  58 ;  Cro.  Eliz.  784.  (*)  8  Co.  146  b. 

7  T.  E.  11 ;  Co.  Lit.  57  a;  Cro.  Eliz. 


(1)  Trespass  does  not  tie  against  one  who  turns  into  the  highway  a  horse,  which  he 
finds  wrongfully  in  his  field,  although  the  horse  stray  away.  Cary  v.  Little,  6  K.  Hamp^ 
213 ;  Humphrey  v.  Douglass,  10  Vermont,  71.  But  trespass  will  lie  against  one  who  chases 
the  plaintiff's  horse  with  dogs,  and  causes  him  to  run  upon  a  stake,  so  that  he  dies.  James 
».  Caldwell,  7  Yerger,  38. 

(2)  Vide  Sackhdcr  v.  M'Donald,  10  lohns.  253 ;  Hopkins  o.  Hopkins,  3d,  369 ;  Hazaid 
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XV.       damage  feasant  (i)  ;  or  for  working  a  horse,  &;c«  distrained  (u).    But  in  the 
TABSTAss.  ^i^Q  Qf  1^  distress  for  rent,  we  have  seen  that  in  general  a  party  oannot  be- 
come a  trespasser  ab  initio  by  an  irregularity,  when-  the  caption  was  law- 
ful (a;)  (1). 

3diy.  To       Trespass  is  also  the  proper  remedy  to  recover  damages  for  an  illegal 

re^  prop-   Q^^f^  upon,  or  an  immediate  injury  to,  real  property  corporeal^  in  the  po$- 

^'  $e$9um  qf  the  plaintiff  (y)  (2) .    This  remedy,  in  its  application  to  injuries  to 

real  property,  may  be  considered  with  reference,  1st,  to  the  nature  of  the 

property  affected  ;  2dly,  to  the  plaintiff 's  right  thereto ;  and  8dly,  to  the 

nature  of  the  injury ^  and  by  whom  committed. 

1st.   The       \^^  Wiih  respect  to  the  nature  of  the  real  property  affected,  it  must  in 
S^^r^l"    general  be  something  tangible  and  fixed,  as  a  house,  a  room,  *out-house, 
property     or  Other  buildings  or  land.     Trespass  may  be  supported  for  an  injury  to 
affected,     jajj^^  though  not  fenced  from  the  property  of  others ;  and  by  the  owner  of 
[  *174  ]  the  soil,  &;c.  though  it  be  an  highway  (3)  or  a  public  bridge  ;  the  term 
close  being  technical,  and  signifying  the  interest  in  the  soil,  and  not  merely 
a  close  or  inclosure  in  the  common  acceptation  of  that  term    (^z)  (4). 
It  lies,  however  temporary  the  plsuntiff's  interest,  and  though  it  be  mere- 
ly in  the  profits  of  the  soil,  as  vesturte  terrce^  or  herbagii  pasttxrce  (a),  pri- 
ma tonsura  (()  (6),  or  chase,  free  warren,  &;c.  (c)  if  it  be  in  exclusion  of 
others  ((2).     So  where  a  person  contracted  with  the  owner  of  a  close  for 
the  purchase  merely  of  a  growing  crop  of  grass  there,  it  was  decided 
that  the  purchaser  had  such  an  exclusive  possession  of  the  close,  though 
for  a  limited  purpose,  that  he  might  maintain  trespass  qiuire  clatisum  /re- 
git against  any  person  entering  the  clQ3e,  and  taking  the  grass,  oven  with  the 


(0  Cro.  Car.  228.  Stra.  1004;  6  East,  154 ;  1  Burr.  133. 

(tt)  Cro.  Jac.  146  J  1  T.  R.  12;  3  Wils.  fa)  Co.  Lit.  4  b;  5  Ellst,  480;   6  East 

20-  606,  609  ;  Dyer,  285,  1,  40  ;  Bro.  Trespass, 

(z)  Ante,  138.  pi.  279 ;  Moore,  302 ;  2  RoL  Ab.  552,  pi. 

(y)  3  Burr.  1114,  1556 ;  5  East,  485,  487  ;  8 ;  Palm.  47  ;  5  T.  E.  535. 

11  East,  56  ;  Bac.  Ab.  Trespass,  C.  3.    As  (b)  7  East,  200. 

to  immediate    and   consequential   injuries,  (c)  2  Salk.  637. 

see  anU,  127.  (d)  Id.  ;  2  Bla.  Rep.  1150 ;  8  M.  &  Sel. 

(z)  Doct.  fie  Stud,  30;   7  East,  207;   1  499. 


r.  Israel,  1  Binn.  240.  "  In  every  ca.se  to  be  met  with  in  the  books,  the  Court,  in  consider- 
ing who  shall  be  deemed  a  trespasser  ab  initio,  for  the  abuse  of  a  legal  trust,  confine  the 
action  for  such  an  act  to  those  who  were  either  the  actors  in  the  first  taking,  or  to  such  as 
by  the  relation  they  stood  in  to  the  first  takers,  made  themselves  parties  by  their  assent 
before  or  after  the  act.  It  would  be  palpably  absurd  to  say,  that  a  man  totally  unconcerned 
with  the  original  caption  of  goods,  snails  for  an  after  act  to  those  goods,  be  deemed  to  have 
originally  taken  them."  Per  Spencer,  J.,  Van  Brunt  ».  Schenck,  11  Johns.  382.  Hence 
it  was  held,  that  where  A.,  a  custom-house  officer,  having  seized  a  vessel  as  forfeited,  while 
the  vessel  was  in  his  possession,  permitted  B.  (who  was  also  a  custom-house  officer,  though 
no  WBj  engaged  in  the  original  seizure)  to  make  use  of  her,  B.  could  not  be  made  a  tres- 
passer ab  initio.  Van  Brunt  v.  Schenck,  11  Johns.  377. 
m  See  Laws  of  N.  Y.  sess.  36.  c.  63. «.  10 ;  1  R.  L.  436 ;  2  Rev.  Stat.  504,  s.  28. 

(2)  The  gist  of  an  action  of  trespass  quare  dausum /regit  is  the  breaking  and  entering 
the  plaintiffs*  close.    Rucker  v.  M»Ncely,  4  Blackf.  181 ;  Rasor  v.  Quails,  ib.  287. 

(3)  Ace.  Cortelyon  v.  Van  Brandt,  2  Johns.  257 ;  Commonwealth  v.  Peters,  2  Mass.  127/ 

(4)  Vide  Van  Rensselaer  v.  Van  Rensselaer,  9  Johns .  377.  For  an  appropriation  of  a  road, 
trespass  lies  bv  the  owner  of  the  land  through  which  the  road  passes.  And  evidence  of 
possession  of  the  laud  on  each  side  raises  a  presumption  of  ownership  in  the  plaintiff. 
Frima  facte  therefore  the  fee  of  the  land  over  which  the  road  passes  belongs  to  him.  The 
law  will  not  presume  a  grant  of  a  greater  interest  than  is  essential  to  the  enjoyment  .of  the 
easement :  the  rest  is  parcel  of  the  close.    Gidney  v.  Earl.  12  We»d.  98, 

{5)  Vide  StevBjt  9.  Doughty,  9  Johns.  11^. 
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uaetkt  of  the  owner  (e)  (1)  ;  so  it  lies  for  a  trespass  on  a  portion  of  a  com-       nr. 
mon  field  after  an  allotment,  anthorizing  the  feediDg  the  same  only  for  a  ^^stam. 
certain  time  (/).     So  a  person  having  an  ezdosiYe  right  to  dig  turves  ^^^^^ 
or  coals,  &c.  may  support  trespass  quare  elauiumfregit  against  another  for  not  onder 
dig^ng  and  taking  away  turves,  &c.  therein,  though  others  had  common  process. 
of  pasture  over  the  land  (^).    And  if  J.  S.  agree  with  the  owner  of  the 
soil  to  plough  and  sow  it,  and  to  give  him  (the  owner)  half  the  profits,  J. 
8.  may  support  trespass  quare  dauium /regit  against  a  stranger  for  treading 
down  the  com  (K)  (2).    But  unless  the  plaintiff  have  an  exclusive  in- 
terest, case  is  only  remedy,  as  if  he  had  only  a  profit  a  prendre,  as  a 
right  of  common  of  pasture  of  common  of  piscary  (t )  ;  and  because  the 
plaintiff  hath  not  in  law  the  exclusive  possession  of  a  pew,  trespass  can- 
not be  supported  even  against  a  stranger  for  entering  it  (k)  ;  but  it  seems 
that  for  breakiDg  a  pew,  the  owner  may  maintain  trespass  (2)  /  and  the  per- 
son may  support  trespass  against  a  person  preaching  in  a  church  without 
his  leave  (m).    It  may  also  be  brought  by  a  person  who  erected  a  tomb- 
Hone  J  against  a  person  who  wrongfully  removes  and  defaces  it(n).    But 
the  rule  is,  that  case  is  the  remedy  for  disturbing  a  party  in  the  enjoyment 
of  a  mere  easement  (o). 

This  action  also  lies  for  an  injury  to  plaintiff's  land  covered  with  water  (2) 
but  if  the  interest  be  merely  in  the  water,  case  is  the  only  'remedy  (p),  [  *175  ] 
when  the  trespass  is  in  the  plaintiff's  river,  pond,  &c.  it  is  to  be  describ- 
ed as  an  entry  on  the  plaintiff's  close  or  land  covered  with  water  (j)  ;  or 
it  may  be  charged  that  the  defendant  broke  and  entered  a  pool  (r)  ;  or  that 
the  defendant  broke  and  entered  the  several  fishery  of  the  plaintiff,  &c.  and 
fished  therein  for  fish ;  but  it  is  disputed  whether  it  lies  for  fiishing  in  a  free 
fishery  («). 

2dly.     With  respect  to  the  plaintiff's  right  or  interest  in  the  property  2dly.  Thu 
affected,  we  have  given  it  a  partial  consideration  in  the  preceding  pages  (t).  the^La- 
The  gUt  of  this  action  is  the  injury  to  the  posseseion  ;  and  the  general  rule  tiff's 
is,  that  unless  at  the  time  the  injury  was  committed  the  plaintiff  was  in  ^g^- 


(e)  6  East,  602. 

(/)  Cro.  EUz.  421 ;  5  T.  R.  335. 

(g)  3  Burr.  1825,  1560,  1,  2 ;  6  East,  606. 

{h)  Bal.  N.  P.  85  ;  4  Burr.  1827  ;  Co.  Lit. 
4b;  bm  see  Cro.  Eliz.  143,  and  3  Leon.  331. 

(i)  Cro.  Eliz.  421;  Burr.  1827;  Salk. 
637 ;  Bro.  Trespass,  pi.  174 ;  2  Rol.  Ab. 
552,  n.  pK  8 ;  Standing-place,  2  East,  190 ; 
I T.  R.  430. 

(k)  1  T.  R.  430 ;  mi^e,  142 ;  5  B.  &  Aid. 
^1  ;  8  B.  Ac  C.  294. 

(/)  Ante,  142;  3  Bing.  137,  138;  Jackson 
9.  ^annsville,  5  Metcalf,  127. 

(m)  12  Mod.  420,  433. 


(n)  3  Bing.  136. 

(o)  Ante,  142. 

(;?)Yelv.  143;  M'Kenzie  v.  Hulet,  2 
Taylor,  181. 

Co.  Lit.  4  b  J  Yelv.  143. 
Yelv.  143  ;  Co.  Lit.  5  b. 

,  ,  2  Salk.  637  ;  Co.  Lit.  4  b,  122  a ;  2 
Bla.'Com.  40;  2  H.  Bla.  182;  Cro.  Car. 
554;  see  5  B.  Ac  C.  897;  Chitty's  Game 
Laws,  2d  edit.  283,  299. 

(t)  Ante,  15,  131 ;  and  see  in  general, 
Com.  Dig.  Trespass,  B. ;  Yin.  Ab.  Entry, 
G.  4,  Trespass,  H. 


{1)  Austin  V.  Sawyer,  9  Cowen,  39.  So,  a  grantee  of  trees  mav  maintain  trespass 
qoare  clansnm  fregit  against  the  owner  of  the  soil  for  catting  them  down.  Clap  v.  Dra- 
per, 4  Mass.  266 ;  Howard  v.  Lincohi,  1  Shepley,  122.  So,  it  lies  by  a  tenant  at  will,  who, 
OB  the  tenancy  being  put  an  end  to,  is  entitled  to  the  emblements.  Stewart  v.  Doughty, 
9  J#kns.  168.  So,  by  a  lessee  for  years  who,  on  the  ezpiratiou  of  the  tenancy,  is  by  the 
caston  of  the  country  entitled  to  an  away-going  crop.  Stultz  v.  Dickey,  5  Binn.  285 ;  Yaa 
Doren  v.  Everett,  2  South.  460 ;  Dorsey  v.  Eagle,  7  Gill.  &  Johns.  321. 

(2)  Or  they  may  maintain  a  joint  action.    Foote  and  Litchfield  o.  Colvin,  3  Johns.  216^ 

(3)  See  Smith  o.  Ingram,  7  Iredell,  17;^ ;  M'Kenzie  «.  Hnlet,  2  TAyk>r,  181. 
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XV.  aotoal  posaessioQ,  trespass  cannot  be  supported  (uy(i).  and  though  the 
TRBspAss.  ^-^Q  ^^j  ^QjQQ  ^Q  question,  yet  it  is  not  essential  to  the  action  that  it 
t^o  ImUv^^  should  (x)  (2).  Therefore,  a  landlord  cannot,  during  a  subsisting  lease  or 
not  under  demise,  support  trespass  for  an  injury  to  the  land,  but  the  action  of  tre&- 
process,  pass  must  be  in  the  name  of  the  tenant  (3).  But  a  feoffment  mth  livery 
of  seisin  made  on  land  determines  the  tenancy  at  will,  though  the  tenant  be 
not  present  nor  assenting  to  the  feoffment,  and  the  feoffee  may  maintain 
trespass  against  the  tenant  at  will  who  afterwards  enters  on  his  possession 
(y).  The  landlord  can  only  proceed  in  the  above  instances  in  case  as  a  re- 
versioner ;  and  even  to  support  that  remedy  the  injury  must  be  of  such  a  na- 
ture as  to  affect  and  prejudice  his  reversionary  interest  (z).  But  if  trees 
or  other  property  excepted  in  the  lease  be  felled,  or  trees  not  excepted  be 
felled,  and  afterwards  carried  away,  the  landlord  may  support  trespass  (  a) 
(4).  The  mere  occupation  by  game-keeper  or  other  servant  of  a  lodge 
or  other  premises,  as  a  hired  servant,  and  without  paying  rent,  is  to  be 
considered  as  the  possession  of  the  employer,  and  the  latter  may  declare 
as  on  his  own  possession  (6)  (5).  The 'payment  of  rent  by  the  plaintiff,  his 
exercise  of  the  privilege  of  shooting,  and  the  taking  of  the  grass  without 
interruption  by  a  third  person,  by  the  plaintiff's  license,  were  held  to  be  a 
sufficient  possession  to  enable  him  to  maintain  trespass  for  breaking  and 
entering  wood  land  belonging  to  the  Crown  (c).  But  where  the  plaintiff 
who  had  built  a  chapel  conveyed  it  to  the  defendant  by  a  deed,  the  validi- 


(tf)  5  East,  485,  487.  (z)  Ante,  63. 

(x)  "Willes,  221 J  1  East,  244  j  10  East,        (a)  ^«/e,  63. 
65,74.  (*)  l6^East^33,  36;  Lit.  Rep.  139. 

Gal 


(x)  "Willes,  221:  1  East,  244  j  10  East,  (a)  ^«/e,  63.    When  not,  ante,  64. 

),  74.  h)  16  East,  33,  36     — 

(y)  BaU   V.  Gallimore    and    another,    1  (c)  4  B.  Ac  C.  574. 
eUe,  96. 


(1)  Ace.  Stuyvesant  v,  Tompkins,  9  Johns.  61 :  Wickham  v.  Freeman,  12  Johns.  183 ; 
Van  Brunt  v.  Schenck,  11  Johns.  385 ;  Yates  v.  Joyce,  11  Johns.  140;  Schenck  v.  Mun- 
dorf,  2  P.  A.  Browne,  107  j  Addleman  v.  Way,  4  Yeates,  218 ;  3  Serg.  &  Rawle,  514 ; 
Alien*!;.  Thayer.  17  Mass.  299 ;  Bartlett  c.  Perkins,  1  Shepley,  87  j  Holmes  v.  Seeley,  19 
Wendell,  507 ;  Ripley  v.  Yale,  16  Vermont,  257  ;  Moore  «.  Moore,. 8  Shepley,  350  ;  Cong. 
Society  v.  Baker,  15  Vermont,  119;  Dorsey  v.  Eagle,  7  Gill  &  Johns.  321.  See  however 
Bulkley  v.  Dolbeare,  7  Ck>nn.  232  ;  Campbell  v.  Proctor,  6  Greenl.  12  ;  Bakersfield  R.  C.  So. 
V.  Baker,  15  Vermont,  119 ;  M'Grady  v.  Miller,  14  ib.  128.  A  mortgagee  may  maintain 
trespass  before  condition  broken,  or  entry.  Woodruff  v,  Ualsey,  8  Pick.  333.  As  to  the 
right  to  the  mortgagor  to  sustain  trespass  against  the  mortgagee  or  others,  see  Howe  v. 
Lewis,  14  Pick.  329 ;  Mayo  v.  Fletcher,  ib.  525;  FUtgg  o.  Fiagg,  11  ib.  475 ;  Femald  9. 
Linscott,  6  Greenl.  234. 

(2)  Vide  Hyatt  v.  Wood,  4  Johns.  157 ;  State  v.  Newton,  5  Blackf.  455.  A  person  hay- 
ing a  legal  right  of  entry  on  land,  and  entering  by  force,  is  not  liable  to  an  action  of  tres- 
pass. Hyatt  V.  Wood,  4  Johns.  150.  But,  if  a  person,  having  a  legal  right  to  enter  the 
house  of  another  for  one  purpose,  forcibly  enter  for  another  purpose,  he  becomes  a  tres- 
passer thereby.    Abbott  v.  Wood,  1  Shepley,  115. 

(3)  Ace.  Campbell  v.  Arnold,  1  Johns.  511 ;  Tobey  o.  Webster,  3  Johns.  168.  See 
2  Pick.  123 ;  3  Pick.  255 ;  Holmes  v.  Seeley,  19  Wendell,  507 ;  Rousin  v.  Benton,  6 
Missouri,  592.  But  trespass  will  lie  by  the  owner  of  real  estate  against  a  person  commit- 
ting waste  by  permission  of  the  tenant  at  will;  Daniels  v.  Pond,  21  Pick.  367;  but  not 
for  a  mere  disturbance  of  the  possession.  French  v.  Fuller,  23  Pick.  104.  Trespass  will 
not  lie  for  the  reversioner  against  a  person  committing  waste  under  authority  of  the  tenant 
in  dower.    Shattuck  v.  Gragg,  23  Pick.  88. 

(4)  See  7  Conn.  235 ;  Williams  v.  Lewis,  3  Day,  498 ;  Gambling  v.  Prince,  2  Nott  and 
M'C.  138.  So,  if  land  be  granted  to  A.  with  a  reservation  of  all  mill-seats,  and  the  grantor 
permit  B.  to  enter  and  erept  a  mill,  the  entry  of  B.  and  the  erection  of  a  mill,  is  a  sever- 
ance of  the  freehold,  and  renders  the  mill  a  distinct  close ;  and  B.  may  maintain  trespass 
against  A.  for  pulling  down  the  mill.  Van  Rensselaer  o.  Van  Rensselaer,  9  Johns.  377 ; 
Jackson  o.  Buel,  Id.  299.    But  see  Torrance  v.  Erwin,  cited  5  Binn.  290. 

(5)  Davis  V,  Clan^,  3  M'Cord,  422. 
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ty  of  which  was  questionable,  and  the  defendant  took  possession,  and  gave       >▼. 
tibe  key  to  a  gardener,  who  with  his  permission  lent  it  to  the  plaintiff  to  tr^s^^- 
preach  in  the  chapel  and  thereupon  •the  plaintiff   locked  up  the  chapel,  ^^  Jw^*" 
and  refused  to  turn  the  key,  it  was  held  he  had  not  sufficient  possession  to  nornnder 
maintain  trespass  (df).  process. 

Actual  and  exclusive  possession,  without  a  legal  title,  is  sufficient 
against  a  wrongdoer  (1),  or  a  person  who  cannot  make  out  a  iiile^ prima 
facie  entitling  him  to  the  possession  (^)  ;  or  show  any  right  or  authority 
from  the  real  owner  (/).  Therefore,  a  person  in  possession  under  an 
illegal  lease  from  a  clergyman  (^) ;  or  under  a  mere  license  or  void  de- 
mise from  the  Grown  (K)  ;  or  even  it  should  seem  an  intruder  upon  Grown 
land,  but  not  treated  as  such  (i)  ;  may  maintain  this  action.  A  tenant  for 
years  (^)  ;  a  lease  at  will  (2)  ;  and  a  tenant  at  sufferance  (m)  ;  may  sup- 
port this  action  against  a  stranger ;  or  even  against  his  landlord  (2)  un- 
less a  right  of  entry  be  expressly  or  impliedly  reserved  to  the  latter  (n). 
And '  the  contractors  for  making  a  navigable  canal  having,  with  the  per- 
mission of  the  owner  of  the  soil,  erected  a  dam  of  earth  and  wood  upon 
his  close  across  a  stream  there,  for  the  purpose  of  completing  their  work, 
have  a  possession  sufficient  to  entitle  them  to  maintain  trespass  against  a 
wrong-doer  (o).  But  there  must  be  actual  possession,  and  a  mere  right 
to  enter  is  not  sufficient ;  and  it  has  been  held,  that  commissioners  of  sewers 
could  not  maintain  an  action  against  commissioners  of  harbor,  for  break- 
ing down  a  dam  erected  by  the  former,  as  such  commissioners,  acr03s  a 
navigable  river ;  as  the  authority  to  be  exercised  by  them  on  behalf  of  the 
public  does  not  vest  in  them  such  a  property  or  possessory  interest  as 
would  enable  them  to  maintain  such  action  (p).  And  the  proprietors  of  a 
navigation,  having  by  statute  a  mere  easement  or  right  to  use  land  for  the 
purposes  of  the  navigation,  do  not  necessarily  acquire  such  interest  in  the 
soil  of  a  bank  adjoining  to,  and  formed  out  of  the  earth  excavated  from  a 
new  channel,  made  for  the  first  time  under  the  act,  as  will  enable  them  to 
maintain  trespass  (j).  * 

(d)  5  Bing.  7.  (0  Id. 

(e)  1  East,  224,  11  East,  65,  67;  4  Taunt.  (m)  Id.;  13  Co.  69;  1  East,  245,  n.  a. ; 
547;  and  see  2  C.  &  P.  33.  Per  Best,  C.  Com.  Dig.  Trespass,  B.  1 ;  1  Saund.  322,  n.  5. 
J.,  5  Bing.  9.  (n)  11  Mod.  209 ;  Com.  Dig.  Biens,  H. : 

[/)  11  East,  65 ;  3  Metcalf,  239.  11  Co.  48. 

[g)  1  East,  244.  (o)  5  B.  &  Aid.  600. 

^h)  4  B.  &  C.  574.  (p)  2  Moore,  666 ;  1  B.  &  C.  221. 

[i)  See  id.  per  the  Judges.  (q)  1  B.  &  C.  205 ;  2  D.  &  R.  316. 

*)  2  KoU  Ab.  551 ;  Sid.  347. 


(1)  Van  Rensselaer  v.  Van  Rensselaer,  9  Johns.  381.  See  Hall  v.  Davis.  2  Carr.  Sc 
Pajrne,  33  :  Hall  v,  Chaffe,  13  Vermont,  150;  Ralph  v.  Bayley,  11  Vermont,  521 :  Moore 
V.  Moore,  8  Shepley,  350 ;  Myrick  v.  Bishop,  1  Hawks,  485 ;  Richardson  v.  Merrill,  7  Mis- 
soori,  333 ;  Webb  v.  Sturtevant,  1  Scammon,  181 ;  Sawyer  v.  Newland,  9  Vermont,  383; 
Barnstable  9.  Thatcher,  3  Metcalf,  239.  Where  the  possession  has  been  mixed,  and  the 
jdaintifi*  shows  no  title,  he  cannot  object  to  the  title  of  the  defendant.  Brown  o.  Pinkham, 
18  Pick.  172;  Barnstable  v.  Thatcher,  3  Metcalf,  239. 

(2)  It  has  been  held  that  a  tenant  at  sufferance  cannot  maintain  trespass  against  his 
landlord.  Wilde  o.  Cantillon,  1  Johns.  Cas.  123;  Hyatt  v.  Wood,  4  Johns.  150.  But 
see  Faulkner  v.  Anderson,  Oilm.  221.  Where  a  tenant  at  will  of  a  house  remains  in  pos- 
session, after  refusing  or  neglecting  to  pay  the  rent  that  is  due,  and  after  the  landlord  nas 
given  him,  in  writing,  fourteen  day's  notice  to  quit,  he  cannot  maintain  an  action  of  tres- 
pass quare  dausum  f regit  against  the  landlord  for  entering  the  hou.se  with  force  and  arms 
and  taking  away  the  windows  and  inside  doors  thereof.    Meader  v.  Stone,  7  Metcalf,  147. 
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IT.  There  is  a  material  distinction  between  personal  and  real  property  as  to 

TftBsrA^.  fjr^Q  j^gi^^  Qf  ^)jQ  owner ;  in  the  first  case  we  have  seen  that  the  general  prop* 
fo  fwi/y^^  ^^^y  draws  it  to  the  possession,  sufficient  to  enable  the  owner  to  support 
not  under  ^trespass,  though  he  has  never  been  in  possession  (r)  (1)  ;  but  in  the  case  of 
process.  ]and  and  other  real  property,  there  in  no  such  constructive  possession  (2), 
and  unless  the  plaintiff  had  the  actual  poBsesrion  by  himself  or  his  ser- 
[  *177  ]  vant  («),  at  the  time  when  the  injury  was  committed,  *he  cannot  support 
this  action  (f)  (8).  Thus,  before  entry  and  actual  possession,  a  person  can- 
not maintsdn  trespass,  though  he  had  the  freehold  in  law  ;  as  a  person  before 
induction  (u),  or  a  conusee  of  a  fine  (2;),  or  a  purchaser  by  lease  or  release, 
though  the  statute  executes  the  use  (9),  or  an  heir  (2),  or  a  devisee  agunst 
an  abator  (a),  or  a  lessee  for  years  before  entry  (6).  And  it  seems  to 
be  doubtful  whether  the  assignees  of  a  bankrupt  can  sue  for  a  trespass  be- 
fore the  bankruptcy ;  at  all  events  it  has  been  decided  that  the  bankrupt  may 
maintain  such  action  ((?)•  But  if  the  party  having  the  legal  title  to  land, 
enter  thereon,  (as  by  gomg  on  the  land,  and  beginning  to  plough,  &c.,) 
with  intent  to  take  possession,  although  he  does  not  declare  that  such  is  his 
intention,  he  may  maintain  trespass  against  a  person  wrongfully  in  possed- 
sion  at  the  time  of  the  entry,  and  who,  without  quitting  possession,  desires 
the  owner  to  go  away,  and  in  fact  continues  his  wrongfol  possesion  after- 
wards (d).  A  party  wrongfully  holding  possession  of  land,  cannot  treat 
the  rightful  owner  who  enters  on  the  land  as  a  trespasser  (e).  A  person 
after  induction  may  maintain  this  action  for  glebe  land,  though  he  make  no 
actual  entry,  for  the  induction  puts  him  in  possession  of  part  for  the  whole 

(r)  Ante,  62.  63 :  2  Saand.  47  & ;  Bui.  If.  B.  3. 

P.  33.  Cz)  Flowd.  U2  -,  2  Mod.  7. 

is)  16  East,  33.  (a)  2  Mod.  7. 

(/;  5  East,  485,  487 ;  Bac.  Ab.  Trespass,  ib)  Bac.  Ab.  Leases,  M. ;  Plowd.  14?. 

C.  3.  M  8  Taunt.  742  j   3  Moore,  96,  S.  C.  j. 

(u)  Yin.  Ab.  Entry,  G.  4,  and  Trespass,  see  3  6.  &  A.  225 ;  2  B.  &  C.  293. 

S. ;  Bac.  Ab.  Leases,  M. ;  Flowd.  528.  (d)  7  B.  &  C.  399. 

(r)  2  Leon,  147.  h)  7  T.  11.  431 ;  7  Moore,  474  j  1  Bing. 

(y)  Carter,  66 ;    Vin.    Ab.  Trespass,  S.  158,  S.  C. 
pi.  13,  14;  Nov.  73  J  Com.  Dig.  Trespass, 


ri)  Mather  v.  Trinity  Church,  3  Serg.  &  Rawle,  512  j  North  v.  Tamer,  9  Scrg.  &  Rawle, 

(2)  Ace.  Campbell  0.  Arnold,  1  Johns.  512;  Stultz  v,  Dickey,  5  Binn.  290;  Webb  «. 
Sturteyant,  1  Scammon,  181 ;  Dobbs  v.  Gallidge,  4  Dev.  &  Batt.  68 ;  Leadbetter  v.  Fitz- 
gerald, 1  Pike,  448.  An  unrecorded  deed  of  wild  land  is  not,  of  itself^  sufficient  evidence 
of  possession,  by  the  grantee,  to  entitle  him  to  maintain  trespass  against  a  third  person. 
Estes  V.  Cook,  22  Pick.  295.  But  see  M'Gran  v.  Bookman,  3  Hill,  (S.  C.)  265.  In  Cahoon 
tr.  Simmons,  7  Iredell,  189,  it  wa.^  held,  that  constructive  possession  is  sufficient  to  entitle 
one  to  maintain  trespass  quare  clausum.  But  see  Van  Brunt  0.  Schenck,  11  Johns.  385, 
where  Spencer,  J.,  says,  "  We  have  carried  the  principle  as  to  real  property,  further  than 
has  been  done  in  England ;  and  we  allow  the  owner  to  maintain  trespass  without  actual 
entry,  on  the  principle  that  the  possession  follows  the  ownership,  unless  there  be  an  adverse 
possession."  See  also  Wickham  v.  Freeman,  13  Johns.  184  ;  Bush  v,  Bradley,  4  Day,  306  ; 
Graham  v.  Houston,  4  Devereux,  232.  And  what  is  said  by  Duncan,  J.,  3  Serg.  &  Rawle, 
513,  514  ;  Wilcox  V.  Kinzie,  3  Scammon,  224 ;  Robinson  v.  Douglas,  2  Aiken,  364  ;  Saw- 
yer V,  Newland,  9  Vermont,  383 ;  Davis  v,  Claney,  3  M'Cord,  422 ;  BuIWey  v.  Dolbeare, 
7  Conn.  233 ;  Austin  v.  Sawyer,  9  Cowen,  39 ;  Wheeler  «.  Hotchkiss,  10  Conn.  225 ;  Skin- 
ner V.  M'Dowell,  2  Nott  &  M.  68;  Truss  v.  Old,  6  Rand.  556 ;  Bigelow  v.  Lehr,  4  Watts^ 
377 ;  Eempton  v.  Cook,  4  Pick.  305 ;  Walter  v.  Clarke,  4  Bibb.  218 ;  Pearson  «.  Dunsby, 
2  Hill.  S.  C.  466;  Shepard  v.  Pratt,  15  Pick.  32. 

(3)  See  Fish  v.  Branamon,  2  B.  Monroe ;  Davis  v.  Wood,  7  Missouri,  162 :  Gleason  0. 
Edmands,  2  Scammon,  448.  The  possession  of  part  of  a  tract  of  land,  by  tne  owner  of 
the  whole,  is  the  possession  of  the  whole.  Kincaid  v.  Logue,  7  Missouri,  167 ;  Stone  v. 
Moora,  7  Missouri,  170. 
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C/)  ;  and  a  disseisee  maj  have  it  against  a  disseisor  for  the  disseisin  itself,      iv. 
because  he  was  then  in  possession  (1) ;  but  not  for  an  injury  after  the  thespam. 
disseisin  (^),  until  he  hath  gained  possession  byre-entry,  and  then  he  may  ^  ^JS"^ 
support  this  action  for  the  intermediate  damage  (2)  ;  for  after  the  entry,  not^uncksr 
the  law,  by  a  kind  ai  jub  poatliminiiy  supposes  the  freehold  to  have  all  process. 
along  continued  in  him  (A).   After  recovery  in  ejectment,  this  action  may  be 
supported  for  mesne  profits,  though  anterior  to  the  time  of  the  demise  in  the 
declaration  in  ejectment  (i)  (3) ;  unless  where  a  fine  has  been  levied,  in 
which  case  trespass  cannot  bo  supported  for  an  injury  committed  anterior 
to  the  entry  to  avoid  the  fine  (y).     So  a  copyholder  may  maintain  an  ac- 
tion of  trespass  for  mesne  profits  from  the  time  of  surrender  after  admit- 
tance and  subsequent  recovery  in  ejectment  (k), 

A  person  having  a  mere  incorporeal  right  (4),  as  a  common  of  pasture, 
turbary,  &c.  cannot  support  trespass  quare  clausumfreffittov  treading  Mown  [  •ITS  ] 
the  grass  growing  upon  the  land  upon  which  he  has  such  right  of  common, 
&c. ;  for  idthough  a  commoner  has  a  right  to  take  such  grass  by  the  mouths 
of  his  commonable  cattle,  he  is  not  to  be  considered  as  in  possession  of 
the  land  (2)*  But  whenever  there  is  an  exclusive  right,  trespass  may  be 
supported,  though  the  party  has  not  the  absolute  right  to  the  soil,  or  the 
whole  property  therein  (ni)  (5)  ;  as  if  a  person  have  an  exclusive  right  to 
cut  tuif  and  peat,  or  cut  thorns,  he  may  support  trespass  quare  clctusum 
freffUj  and  for  cutting  the  turf  (n)  ;  and  it  may  be  supported  for  a  trespass 

(/)  2  B.  &  Aid.  470.  (;)  7T.  R. 732, 733;  3Bla.  Com.210,211. 

Ig)  2  Rol.  Ab.  523;  Dyer,  985;  3  Bla.  (k)  16  East,  210;  2  Wils.  15. 

Com.  210.  (I)  Bro.  Trespass,  pi.  174 ;  2  Rol.  Ab.  522, 

(A)  Vin.  Ab.  Trespass,  T. ;  11  Co.  51  a  ;  N.  pi.  8  ;  Bac.  Ab.  Trespass,  0.  3  j  3  Burr. 

3  Bla.  Com.  210 ;   2  Rol.  Ab.  554 ;    Bro.  1825 ;  Cro.  Eliz.  421. 

Trespass,  pi.  35 ;  Cro.  Eliz.  540 ;  Com.  Big.  (m)  Ante,  174  ;   2  Burr.   1563,  1824 ;  5 

Trespass,  B.  3.  East,  385  to  487  j  Cro.  Eliz.  421. 

(i)  Run.  Eject.  442 ;  2  Barr.  666,  667 ;  (n)  3  Burr.   1560,  1824 ;  3  Salk.  638  ;  2 

Peake's  EvicL  326;  Adams'  Eject.  21  ed.  M.  &  Sel.  499. 
333,334;  post. 


(1)  Rowland  v.  Rowland,  8  Ham,  (Ohio,)  40. 

(2)  Vide  Tobey  v.  Webster,  3  Johns.  471 ;  Holmes  r.  Seeley,  19  Wendell,  507;  Putney 
•.Dresser  2  Metcalf,  583;  Dorrell  v.  Johnson,  17  Pick.  263;  Bigelow  ».  Jones,  10  Pick. 
161  ;  AUcn  v.  Thayer,  17  Mass.  299 ;  Blood  v.  Wood,  1  Metcalf,  528 ;  Tyler  v.  Smith,  8 
Metcalf,  599 ;  Byrum  v.  Caner,  4  Iredell,  310 ;  Chadbourne  r.  Straw,  9  Shepley,  450 ; 
Graham  v,  Hoaston,  4  Devereux,  232 ;  Culling  v.  Cox,  19  Vermont,  517.  After  entry  on  a 
tenant  at  sufferance  the  owner  may  sustain  trespass  against  him.  Dorrell  v.  Johnson,  17 
Pick.  263.  But  trespass  will  not  he  against  a  person  coming  in  under  the  disseisor.  Li- 
ford's  case,  11  Rep.  46.  So  where  the  defendant  is  put  into  possession  under  a  writ  of  res- 
titution, on  an  indictment  for  a  forcible  entry  against  the  plamtiff,  and  the  proceedings  are 
afterwards  quashed,  and  a  re-restitution  awarded,  the  plaintiff  may  maintain  trespass 
against  the  defendant,  but  not  against  a  person  acting  under  license  from  him.  Case  v. 
De  Goes,  3  Caines,  261 ;  Wickham  v.  Freeman,  12  Johns.  184.  But  it  was  held,  that  if 
the  defendant  pending  an  action  of  ejectment,  gives  up  possession  to  a  third  person,  the 
latter  will  be  liable  for  the  mesne  profit.    Jackson  v.  Stone,  13  Johns.  447. 

(3)  Where  the  plaintiff  proceeds  for  the  meme  prafit  subsequent  merely  to  the  time  of 
the  demise  laid  in  the  declaration,  the  production  of  the  judgment  in  ejectment,  and  the 
writ  of  possession  executed,  are  sufficient  to  entitle  him  to  recover ;  but  if  he  go  for  time 
before  the  demise,  the  defendant  may  controvert  his  title.  1  Esp.  Dig.  505,  506 ;  Aslin  v. 
Parkin,  Burr.  668 ;  Jackson  v,  Randall,  11  Johns.  405. 

(4)  If  the  property  injured  is  tangible,  though  the  right  to  use  it  is  incorporeal,  uie  pcr- 
woa  entitled  to  the  use  must  bring  trespass,  if  the  injury  be  direct.  Seneca  Road  Co.  v. 
Auburn,  dec.  R.  R.  Co.  5  Hill,  170;  Wilson  o.  Smith,  10  Wendell,  324.  Generally  where 
ineorporeal  rights  are  injured  the  remedy  is  by  an  action  on  the  case,  ib. 

(5)  Myers  p.  White,  1  Rawle,  353  ;  Van  Rensselaer  p.  Radcliff,  10  Wend.  639. 

Vol.  I.  27 


178 


OF  THE  FORMS  OF  ACTICiNS. 


nr.        in  a  portion  of  a  common  field  after  the  allotment  to  the  plaintiff  (a).     So  the 
TRxsrAss.    oilier  of  the  soil  may  support  trespass,  although  the  public  or  private  individ- 
3.  I^uries  ^^\^  y^^y^  ^  j^gij^  of  way  (^),  or  the  privilege  of  holding  a  market  (5)  thereon, 
no[  under    if  there  be  committed  on  the  close  any  act  not  protected  by  the  subordinate 
process,      rights  or  easements  alluded  to  (1).     If  the  plaintiff  were  in  possession  of 
the  lands,  &c.  at  the  time  when  the  injury  was  committed,  the  circumstance 
of  bis  having  quitted  possession  before  the  commencement  of  the  action 
constitutes  no  objection  (r)  (2). 
3dly.  The      With  respect  to  the  nature  of  the  injury  to  real  property^  we  have  seen 
nature  of    that  trespass  can  only  be  supported  when  the  injury  was  committed  with  force 
to^rft^"^    actual  or  implied,  and  immediate  («).     It  lies,  however  unintentional  the 
property ;    trespass  (t)  ;  and  though  the  locu»  in  quo  were  uninclosed  (u)  (8)  or  the 
and  of  the  door  of  the  house  were  open,  if  the  entry  were  not  for  a  justifiable  purpose 
TO^^t-      (^)  »  ^^^  ^^^^  shooting  at  and  killing  game  on  another's  land,  though  with- 
ting  it.       out  an  actual  entry,  is  in  law  an  entry  (^)  ;  though  in  general  when  the  in- 
jury was  committed  off  the  plaintiff's  land,  or  by  causing  something  to  be 
suspended  over  it,  but  not  touching  it,  the  remedy  must  be  case  (3).     Where 
a  master  ordered  a  servant  to  lay  down  a  quantity  of  rubbish  near  his  neigh* 
bor's  wall,  but  so  that  it  might  not  touch  the  same,  and  the  servant  used 
ordinary  care,  but  some  of  the  rubbish  naturally,  and  as  was  to  be  expected, 
ran  or  rolled  against  the  wall,  it  was  held  that  the  master  was  liable  in  tres- 
pass (a),    A  mere  nonfeasance,  as  leaving  tithe  on  land,  we  may  remem- 
ber, is  not  sufiScient  to  support  trespass  (5)  ;  and  it  should  seem  that  for  the 
[  *179  ]  mere  continuance  of  an  injury,  for  the  inception  *of  which  the  plaintiff  has 
already  recovered  damages,  case,  and  not  trespass,  is  the  proper  remedy  (e). 
As  to  the  person  by  and  against  whom  this  action  may  be  supported,  it 
should  be  remembered  that  actual  possession  is  neceaaary  to  support  the 
action,  and  that  if  the  right  of  possession  be  in  reversion,  it  clearly  cannot 
be  sustained.    Trespass  lies  against  a  mere  tenant  at  will  for  pulling  down  a 
house,  or  cutting  trees  during  the   tenancy  at  will  (4),  the  interest  being 
thereby  determined  (c?)  ;  but  against  a  lessee  for  years,  trespass  for  cutting 
down  trees  does  not  lie,  and  case  in  the  nature  of  waste  is  the  only  remedy 
for  the  cutting  (1),  unless  the  trees  were  excepted  in  the  lease  (g).     But  if 

(0)  Cro.  Eliz.  421 ;  5  East,  480,  485  to  Rol.  Ab.  555,  I.  15. 

487.  (y)  1 1  Mod.  74, 130  ]  1  Stark.  58.     Qwgre, 

(p)  1  Wils.  110.  *  if  shooting  over  another's  land  is  a  trespass. 

•  -}  Id.  107.  1  Stark.  58. 

)  Bac.  Abr.  Trespass.  C.  3.  (z)  2  Burr.   1114,  11  Mod.  74,   130;   1 

s)  Ante^  125,  126.    As  to  these  injuries  Stark.  59  j  ante,  126. 

in'generalj  see  Com.  Dig.  Trespass,  A.  2  ;  (a)  9  B.  &  C.  591. 

Bac.  Ab.  Trespass,  F.  \b)  Ante,  126. 

(0  Ante,  129  j  3  Lev.  37  ;  1  Campb.  497 ;  (c)  1  Stark.  22. 

2  Id.  576.  (d)  Cro.  Eliz.  784  ;  5  Co.  13  b :  11  Co.  81 

(w)  Ante,  174  j  Doct.  &  Stud.  30;  7  East,  b,  82  a ;  Co.  Lit.  57  a ;  Saville,  84. 

207.  («)  Aleyn,    83 ;   1   Saund.  332,  n.  5 :  4 

(x)  AnU,  115;  Bac.  Ab.  Trespass,  F.;  2  Taunt.  316;  ante,  140. 


(1)  Davenport ».  Lamson,  21  Pick.  72. 

(2)  Vide  Stults  v.  Dickey,  5  Binu.  285. 

(3)  This  action  lies  for  every  unlawful  intrusion,  whether  the  land  is  inclosed  or  not. 
though  only  the  grass  is  trodden  down.    Daugherty  v,  Stepp,  1  Dev.  &  Bat.  371. 

(4)  Ace.  Phillips  V,  Covert,  7  Johns.  1 ;  Suffem  v,  Townsend,  9  Johns.  35 1  Tobev  i». 
Webster,  3  Johns.  470.  j       «^/  •. 

(5)  But  not  for  cutting  and  carrying  away  the  trunks  of  trees  blown  down  by  a  tempest. 
Trover,  it  seems,  is  the  proper  remedy.    Shult  v.  Barker,  12  Serg.  &  Rawle,  272. 
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he  afterwards  take  the  trees  away,  trespass  or  trover  lies  (/)  ;  and  if  the      iv. 
trees  be  excepted  in  the  lease,  and  he  cut  them  down  quare  clausum  fr^  trespass. 
git  lies  for  such  cutting  (^).     And  a  tenant  for  years  cannot  support  tres-  ^-  ^^"^ 
pass  against  a  str&nger  merely  for  carrybg  away  trees  cut  down  during  his  not'^ander 
term  (A).  process. 

The  proper  remedy  by  one  joint-tenant  or  tenant  in  common  of  realty, 
against  the  other  who  commits  a  partial  injury  to  the  land  or  other  proper^ 
ty,  as  by  waste,  &;c.  is  an  action  on  the  case  as  for  misfeasance  (t)  ;  but  if 
one  tenant  in  common  totally  destroy  the  subject-matter  of  the  tenancy  in 
common,  his  companion  shall  have  trespass  (i).  If  one  of  two  tenants  in 
common  of  an  old  wall  pull  H  down  in  order  to  rebuild  it,  aod  doefl  rfr* 
build  it,  this  is  not  a  destruction  for  which  trespass  lies  (Z).  If  two  be  ten^ 
ants  in  common  of  a  folding,  and  one  of  them  by  Coree  prevent  the  othet 
from  erecting  hurdles,  trespass  lies  (/n).  This  action  does  not  lie  against  * 
a  tenant  in  common  for  taking  the  whole  profits  (1),  yet  if  he  drive  out  of 
the  land  any  of  the  cattle  of  the  other  tenant  in  common,  or  hinder  him 
from  entering  or  occupying  the  land,  an  action  of  ejectment  may  be  sup- 
ported («}  ;  but  not  it  seems  an  action  of  trespass  (p)  (2)^ 

Though  the  entry  were  lawful,  yet  by  a  subsequent  abuse  of  an  authority 
in  law  to  enter,  as  to  distrain,  &c.  (except  for  rent  or  poor^s  rates  (jo),  or 
under  the  Turnpike  Act)  (9),  the  party  may  become  a  trespasser  ab  ini- 
tio (r)  (3).  As  if  an  officer  txnder  aa  execution  continue  in  possession  lon- 
ger than  the  law  allows,  his  entry  becomes  a  trespass  *cA  initio  (s).  And  [  *180  1 
it  seems  that  a  magistrate  is  a  trespasser  ab  initio^  if  he  commit  a  person 
charged  with  an  offence  for  re-examination  for  an  unreasonable  time  (t).  So 
in  the  ease  of  distress  damage  feasant^  a  subsequent  conversion  of  the 
goods  renders  the  original  seizure  illegal  (?i)  (4).    But  in  these  cases  thf 

(/)  Id.  ;  7  T.  R.  13  ;  4  Co.  62  j  Via.  Ab.    567. 
Trespass,  S.  pi.  10.  (o)  8  B.  &  C.  269. 


n.  5;  Bac.  Ab.  Trespass,  C.  3.  iq)  3  Geo.  4,  c.  126,  s.  144. 

(h)  2  Campb.  491 ;  2  M.  &  Sel.  499.    See  (r)  Bac.  Ab.  Trespass,  B. , 

foither  as  to  trees,  iiA^e,  149,  151.  ters'  case,  8  Co.   14o;  2  Bla.  Rep.   1218; 

(•)  8  T.  R.  145  J  Com.  Dig.  Estate,  K.  8  j  Com.  Dig.  Trespass,  C.  2 ;  3  T.  R.  292 ;  5 

6B  &C.  268.  B.  &C.  488. 

(k)  8  B.  &  C.  368  ;  Co.  Lit.  200 ;  ante,  79.  (s)  2  Bla.  Rep.  121&i  5  Taun<^  198 ^  se^ 

(/)  8  B.  &  C.  257  J  ante,  79.  5  B.  &  C.  488. 


i 


)  Co.  Lit.  200  b.  (t)  10  B.  Ac  C.  28. 

n)  Co.  Lit.  199  b  J  3  WUs.  119  j  12  Mod.        (»)  3  Wils.  20. 


(1)  Assumpsit  lies  by  one  tenant  in  common,  against  his  co-tenant,  who  has  sold  the 
common  property,  and  received  all  the  money.  Gardiner  Man.  Co.  r.  Heald,  5  Greenl. 
381. 

(2)  But  see  Wilkins  v.  Burton,  5  Vermont,  76 ;  Booth  v.  Adams,  11  Vermont,  156  j  Por- 
ter V.  Hooper,  1  Shepley,  25 ;  Duncan  v.  Sylvester,  1  Shepley,  417 }  M'Gill  v.  Ash,  7  Barr, 
397. 

(3)  Vide  Adams  v.  Freeman,  12  Johns.  408. 

(4)  Selling  an  article  under  process  of  law,  before  or  after  the  time  prescribed  by  law, 
will  make  the  officer  a  trespasser  ab  initio.  Pierce  v.  Benjamin,  14  Pick.  350  ;  Pumngton 
u.  Loring,  7  Mass.  388 ;  Smith  v.  Gates,  21  Pick.  55.  Omitting  to  give  an  impounded  beast 
reasonable  food  and  water,  will  make  the  field-driver  a  trespasser  ab  initio,  Adams  t;. 
Adams,  13  Pick.  384.  See  Gibbs  v.  Chase.  10  Mass.  125,  129;  Nelson  v.  Merriam,  4 
Pick.  249.  See  Sackrider  v.  M'Donald,  10  Johns.  253  j  Hopkins  v.  Hopkins,  ib.  369.  But 
a  mere  non-feasance  will  not  make  a  party  a  trespasser  ab  initio.  Hale  v  Clark,  19  Wendell, 
498  ;  Gardner  9.  Campbell,  15  Johns  401.  ' 

A  seizure  and  sale  of  the  whole  of  a  chattel  on  an  execution  against  a  co-tenant  of  it 
-will  make  the  sheriff  a  trespasser  ab  isitio,  as  t©  the  other.  Melville  ».  Brown;  15  M84I, 
S2 }  ATolker  «.  Fitts,  24  Pick.  191, 194. 
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IT.        subsequent  act  must,  in  order  to  render  the  original  entry  a  trespass,  be  in 
TBESFAss.    i^oif  forcible,  and  an  act  of  such  a  nature  that  trespass  would  lie,  if 
?*  ^eSt^^^  °^  authority  or  right  existed ;  and  therefore  a  sheriff  acting  upon  tk  fieri 
no[uiiler  facias ,  is  not  a  trespasser  ab  initio ,  merely  because  he  extorts  more  than 
process,      he  VfBS  justified  in  levying  (2:).    In  the  case  of  a  distress  for  renty  if  the 
party  remain  in  possession  an  unreasonable  time  more  than  five  days  (y)  ; 
or  turn  the  plaintiff's  family  out  of  possesion  (2)  ;  he  is  liable  for  those 
acts  only.    In  the  case  of  an  authority  from  the  complainant  himself  to 
enter,  the  abuse  of  such  authority  (1)  will  not  in  general  render  the  party 
a  trespasser  ab  initio  (a)  (2). 
Against  a      Iq  the  next  preceding   pages  we  have  considered  when  this  action 
^msses  ™^7  ^^  supported  against  a  party  for  his  own  immediate  act ;  in  some  cases  it 
of  o<^m,    may  be  supported  against  a  person /^n*  the  acta  of  another  and  of  cattle j  &;c. 
or  of  his  .  Thus  a  party  may  be  sued  in  respect  of  his  previoue  consent  or  request 
cauhf  &c.  ^^^  ^^  trespass  may  be  committed ;  as  if  A.  command  or  request  B.  to 
beat  or  impress  C,  or  to  take  his  goods,  or  to  commit  a  trespass  on  his  land, 
and  B.  do  it,  this  action  lies  as  well  against  A.  as  against  B.  (()  ;  and  tres- 
pass lies  against  a  master  where,  while  the  servant  drives  his  master,  the 
horse  of  the  latter  runs  away  and  does  damage  (c).     So  if  A.  direct  the 
sheriff  to  levy  particular  goods,  not  the  property  of  the  defendant  in  the  ac- 
tion, A.  may  be  sued  in  trespass  ((2).    It  may  also  be  supported  against  a 
person,  not  being  an  infant  or  feme  covert,  who  afterwarde  assente  to  a  tres- 
pass committed  for  his  benefit  (e)  (8),  though  not  so  as  to  render  him  liable 

(x)  5  B.  &  C.  485.  (b)  Ante,  79  ;  1  Campb.  187 ;  2  Bla.  Rep. 

(y)  2  Stra.  717 ;  1  Hen.  Bla.  13  ;  II  East,  1055;   Salk.  409  j   4  Inst.  317;   Bac.  Ab. 

39o;  2  Campb.  115;  ante,  238.    What  is  a  Trespass,  G. ;  Com.  Dig.  Trespass,  C.  1. 

reasonable  time,  see  4  B.  &:  Aid.  208,  qual-  (c)  3  Tyr.  220. 

ifying  the  decision  in  1  Hen.  Bla.  15.  (d)  2  Rol.  553,  1.5,  10. 

z)  i  East,  139.  (e)  Ante,  79,   80 ;    Cowp.   478 ;   3   Wils. 


a)  Lane,  90 ;  Bac.  Ab.  Trespass,  B. ;  2    37 
T-'R.  166. 

(1)  Sed  vide  Adams  v.  Freeman,  12  Johns.  409.  As  to  the  distinction  between  the  abase 
of  an  authority  in  law  and  in  fact,  see  further,  Van  Brunt  v.  Schenck,  13  Johns.  416; 
Allen  V.  Crofoot,  3  Cowen,  506 ;  Barnes  v,  Barnes,  6  Vermont,  388.  See  AUen  v,  Crofoot, 
5  WendeU,  506. 

(2)  Wendell  y.  Johnson,  8  N.  Hamp.  220 ;  Gushing  v.  Adams,  18  Pick.  110,  114.  A 
person  impounding  cattle,  taken  damage  feasant,  before  the  damages  have  been  ascertained 
by  two  fence  viewer^  under  the  act,  sess.  36,  c.  35.  s.  19  ;  2  R.  L.  134,  is  a  trespasser  ab 
initio.  Pratt  v.  Peine,  2  Johns.  191 ;  Sackrider  v.  M'Donald,  10  Johns.  253 ;  Hopkins  v. 
Hopkins,  10  Johns.  369.  So  on  a  distress  for  rent,  if  the  goods  distrained  on  are  sold 
without  having  been  appraised  and  advertised,  agreeably  to  the  21st  of  March,  1772,  the 
distrainer  is  a  trespasser  ab  initio.    Kerr  v.  Sharp,  11  Serg.  6c  Rawle,  399. 

(3)  Vide  Adams  v.  Freeman,  9  Johns.  117 ;  Smith  v.  Shaw,  12  Johns.  257.  Ch.  J. 
3pencer  says  :  *<  To  render  one  man  liable  for  the  acts  of  others,  it  must  appear  that  they 
acted  in  concert,  or  that  the  act  of  the  individual  sought  to  be  charged,  ordinarily  and 
naturally  produced  the  acts  of  the  others."  Guille  v.  Swan,  19  Johns.  382 ;  Wall  v. 
Osborne,  12  Wend.  39.  In  the  case  last  cited  a  party  sold  a  mill  standing  upon  the  lot 
of  another,  and  appointed  a  day  to  remove  it,  prom  ism  g  to  aid  a  purchaser  in  removing 
it ;  but  the  mill  was  in  fact  taken  down  and  removed  by  the  purchaser ;  held  that  the 
vendor  was  liable  in  tremass,  although  not  present,  or  aiding  in  the  removal,  ib.  So 
where  the  defendant  sold  the  plaintiff's  steam  engine,  and  requested  the  purchaser  to 
take  it  awav  ;  and  he  was  held  liable  in  trespass.  Morgan  v.  Varick,  8  Wend.  594.  So 
A  person  who  aids  an  officer  in  executing  process,  if  the  officer  is  not  justified  by  the  pro- 
cess, although  2  B.  S.  441,  s.  80,  enacts  tnat  an  officer  may  command  assistance.  Elder 
V.  Morrison,  10  Wend.  128 ;  Oystead  v.  Shed,  12  Mass.  51J2.  In  a  trespass  all  are  princi- 
|«ds ;  and  all  and  each  of  the  trespassers  are  liable  for  all  the  injury  done.  Whitaker  v. 
English,  1  Bay,  J5  j  Chanet  v.  Parker,  J  Rep.  Con.  Ct.  333 ;  Johnson  v.  Thompson,  1  Bald- 
win, 571 ;  Prince  r.  Flynn,  2  Litt.  240 ;  Jackson  v.  Walsh,  14  Johns.  406 ;  Morgan  v.  Va- 
rick,  8  Wendell,  587 ;  Stoughton  v.  Mott,  15  Vermont,  162 ;  Bell  ©.  MiUer,  5  Ohio,  150 ; 
Whitney  v.  Tutner,  1  Scammon,  254 ;  Palmer  v.  Crosby,  1  Blackf.  142 ;  Ridge  ».  Wilaou- 
Vb.  410. 
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for  a  forcible  entry  (/)  ;  so  for  taking  goods,  even  to  subject  tbe  party  to      i^- 
liability  for  the  abuse  of  an  authority  in  law,  as  a  trespasser  ab  initio  {g)  !["f f,t"* 
(1).     But  without  such  consent,  trespass  does  not  in  general  lie ;  as  if  A.  f^^tiesJ 
command  his  servant  to  do  a  lawful  act,  as  to  distrain  the  goods  of  B.,  and  passes  of 
he  wrongfully  take  the  goods  of  C,  A.  is  not  liable  (A),  the  liability  of  the  ®^®"  J  °' 
sheriff  being  an  exception  (t)  *(2).    And  the  mere  acceptance  of  goods  r  •igi'i 
illegally  taken  by  another,  does  not  always  furnish  evidence  of  an  assent  *-  -' 

(jk)  ;  as  if  a  pound-keeper  receive  goods  illegally  distrained  (l)  •  But  in 
these  cases,  if  the  party  after  demand  withhold  the  goods,  trover  may  be  sup- 
ported against  him.  And,  as  we  have  already  seen,  unless  there  be  an 
actual  consent  to  the  trespass,  either  before  or  after  it  was  committed ;  or 
unless  the  act  was  the  probable  result  of  the  orders  given,  and  the  servant 
used  due  care ;  even  a  master  is  not  liable  in  an  action  of  trespass  for  tbe 
act  of  his  servant ;  though  case  may  be  supported  against  him  in  some  in* 
stances,  for  injuries  in  respect  of  which  tbe  servant  is  liable  in  trespass  (m) 
(3).     We  have  before  seen  how  far  agents  or  partners,  &c.  are  liable  (n). 

We  have  already  partially  considered  the  liability  of  a  person  for  the 
(lets  of  ki$  cattle  (o)  (4).  In  those  cases  in  which  the  defendant  is  not  li- 
able, unless  he  had  notice  of  the  propensity  of  his  cattle,  as  in  the  instance 
of  a  dog  biting  mankind,  sheep,  &;c. ;  (5)  or  an  unruly  bull  doing  some  in- 
jury, the  remedy  is  in  general  by  action  on  the  case  (p)  ;  and  that  is  the 
proper  form  of  action  for  the  consequences  of  bringing  an  unruly  horse,  &c, 
into  an  improper  place  (9).  But  if  the  animal  were  naturally  of  the  pro- 
pensity to  do  tbe  mischief  complained  of,  as  horses  and  cattle  to  trespass 
on  land,  though  the  owner  had  no  notice  in  fact  of  their  propensity,  the  rem- 
edy is  trespass  (r). 

Trespass  may  also  be  supported  for  an  injury  committed  by  animals  no- 
toriously ferocious,  and  let  loose  by  the  owner  («)  (6). 


(/)  4  Inst.  317 ;  Co.  Lit.  180  b,  n.  4.  (0)  Ante,  82,  168. 

(g)  Lane,  90  ;  ante,  80.  (p)  Id,  ibid,  ;  Lutw.  90  ;  Cio.  Car.  25  j 

(A)  3  Wils.  312,  317;  1  East,  208;  ante,    Ld.  Raym.  608,  1533  j  12  Mod.  333;  Dyer, 


81.  25,  pi.  162. 

(•)  Ante,  81.  (q)  Ventr.  295. 

(k)  2  Rol.  555, 1.  50.  (r)  Ante,  82  ;  2  Rol.  Ab.  568,  N.  1.  15 ; 

(/)  Cowp.  476.  3  Bta.  Com.  211;  1  Ld.  Raym.  608,  1583; 

(m)  Ante,  81,  131 :  1  East,  106;  2  Rol.    Bac.  Ab.  Trespass,  G.  2. 
553, 1.  25  ;  1  Taunt.  568  ;  4  B.  &  Aid.  590.        (s)  Ante,  82 ;  Ld.  Raym.  1583 ;  3  East, 

(i»)  Ante,  84,  86.  595,  596. 


(1)  Vide  Van  Bront  r.  Schenck,  13  Johns.  414. 

(2)  Vide  Hazard  v.  Israel,  1  Binn.  240. 

(3)  Trespass  will  not  lie  against  a  rail  road  corporation  for  an  injury  done  to  the  plaintiff 
by  their  locomotive  engine,  whether  such  injury  be  accidental  on  the  part  of  the  servants  of 
the  company,  where  it  does  not  appear  that  the  particular  injury  was  done  by  command, 
or  with  the  assent  of  the  defendants.  The  Fhikdelphia,  Grermantown,  and  Morristown 
Raid  Road  Co.  o.  WUt,  4  Wfaart.  143. 

(4)  By  the  common  law,  a  party  into  whose  land  agisted  cattle  escape,  and  there  do  dam- 
age, may  maintain  trespass  i^inst  the  general  owner  of  the  cattle,  or  against  the  agister, 
at  his  election ;  Sheridan  o.  Sean,  8  Metcalf,  284  ;  Bamum  v.  Vandusen,  16  Conn.  200 ; 
and  this  law  is  not  altered  by  the  Revised  Stats,  of  Massachusetts,  Ch.  113,  §4 ;  Sheridan 
V.  Bean,  8  Metcalf,  284. 

(5)  Faff  v.  Slack,  7  Barr,  254. 

(6)  The  owner  of  a  cow  which  is  accustomed  to  hook,  the  vicious  propensity  being  known 
io  the  owner,  is  liable  for  damage  done  by  her,  although  it  be  done  m  toe  highway,  against 
tbe  land  of  her  owner,  and  while  going  to  her  usual  watering  place.  Coggswell  v.  Bald- 
win, 15  Vermont,  404.  So  the  owner  of  a  bull  is  liable  to  this  action,  if  the  boll  break 
from  his  endipsure  and  gore  a  horse  of  his  neighbor  so  that  he  die,  and  the  measoie  of 
damages  is  the  value  of  the  horse.    Jk>lph  Vj,  Ferris,  7  Watts  &c  Seig.  367. 
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IV. 
TBBSr&SS. 


BECONDLT,  UimEB  COLOR  OP  LEGAL  PROOBBDINQS. 


The  application  of  the  action  of  trespass  to  injaries  committed  under 
color  of  a  legal  proceeding,  may  be  considered  under  the  seven  following 
beads : — 
1st.  For  Firsts  In  general  no  action  whatever  can  be  supported  for  any  act,  how- 
"^^^JJ*  ever  erraneoiLSj  if  expressly  sanctioned  by  the  judgment  or  direction  of 
mgs  where  <^^  ^^  ^^^  Superior  Courts  at  Westminster ;  or  even  by  an  inferior  mag- 
jnrisdic-  istrate,  acting  within  the  scope  of  his  jurisdiction  (Q  (1).  If  the  court  or 
tion.  inferior  judge  bas  jurisdiction  over  the  subject-matter  (2),  he  is  not  liable 

as  a  trespasser,  however  erroneous  the  conclusion  at  which  he  arrives 
[  *182  ]  may  be  (u).  And  we  have  before  seen  that  commissioners  *of  bankruptcy 
are  not  liable  in  trespass  for  committing  a  person  who  docs  not  answer  to 
their  satisfaction,  when  examined  before  them  touching  the  bankrupt's  es- 
tate (a;).  It  seems  that  no  action  will  lie  against  a  judge  for  what  he  does 
fudieialhfj  though  it  were  done  maliciously  (y)  (8)  ;  at  least  he  would  not 
be  liable  in  trespass  in  such  case.  And  where  the  lord  chancellor  sitting 
in  bankruptcy  committed  the  solicitor  to  tho  commission  for  not  obeying 
an  order,  4t  was  held  that  he  had  jurisdiction  to  do  so,  and  that  no  action 
was  sustainable  against  him  for  so  doing  (2).  But  when  an  inferior  Court 
is  guilty  of  an  excess  of  jurisdiction,  trespass  may  be  supported  for  any 
thing  done  under  such  proceeding  (a)  (4).  And  in  the  ease  of  an  error  by 
ministerial  officer,  this  action  may  be  supported,  if  the  injury  complained 
of  was  committed  with  force  and  immediate  (5).  We  have  already  con- 
sidered how  far  a  judicial  officer  or  other  public  agent  will  be  liable,  on 

(0  10  CJo.  76  a ;  2  Wils.  384 ;  3  M.  &  Rob.  309 ;  6  Car.  fc  P.  249,  S.  C. 

Sel.  411,  425,  427,  428;  1  B.  Ac  C.  169;  (a)  See  ante,  78,  1  B.  &  C.   169.    Note 

ante  J  TJ.  the  dlstiDction  between  error  in  the  process 

(u)  See  ante,  78 ;  6  Bing.  85.  or  other  proceedings  where  there  is  jnris- 

(xS  1  B.  &  C.  163 ;  anttt  78.  diction  over  the  subject-matter,  and  an  ir- 

{y)  7  St.  Tr.  442 ;  6  Howell,  1094 ;  3  M.  regular  proceeding  w^here  there  is  a  total 

&  Sel.  425 ;  2  Hawk.  c.  13,  s.  20  ;  see  cases  want  of  jurisdiction,  3  M.  &  Sel.  425,  427, 

cited  in  Dicas  v.  Lord  Brougham,  1  Mood.  428. 

&  Rob.  309:  6  Car.  &  P.  259,  S.  C.    In  (b)  1  Ld.  Raym.  471;  1  Salk.  395;  2  T. 

sdch  cases  the  magistrate  might  be  punished  R.  225.    The  steward  of  a  court  baron  is  a 

by  criminal  information,  or  indictment,  see  judicial  and  not  a  mere  ministerial  officeri 

id,  and  Bum,  J.  26th  e4.  tit.  "  Justices:'  2  B.  Ac  Aid.  473. 
(z)  Dicas  V.  Lord  Brougham,  1  Mood.  Ac 

-    ■  ■  ■ '  ,  ■  ^         -  ■ .  ■        ■  .1. 

(1)  See  7  Conn.  11,  and  the  cases  cited.  Vide  Hecker  v.  Jarret,  3  Binn.  404 ;  Hender- 
son 0.  Brown,  1  Caines,  92. 

Where  a  justice  acts  without  acquiring  jurisdiction,  he  is  a  trespasser ;  but  having 
jurisdiction,  an  error  in  judgment  does  not  subject  him  to  an  action.  Horton  v.  Auch- 
moody,  7  Wend.  200 ;  Brown  v.  Crowl,  5  ib.  298.  In  order  to  render  the  officer  liable,  it 
should  appear  from  the  process,  that  the  authority  issuing  it  had  no  jurisdiction.  Church- 
iU  9.  Chuichill,  12  Vermont,  661. 

(2^  Shoemaker  v.  Nesbit,  2  Rawle,  201 ;  Cooper  v.  Adams,  2  Blackf.  294. 

(3;  Beaarain  v.  The  Hon.  Sir  W.  Scott,  3  Campb.  388,  was  an  action  on  the  case, 
Inoaght  against  a  judge  of  the  Ecclesiastical  Court,  who  excommunicated  a  party  for  re- 
fusing to  obey  an  order  which  the  court  had  not  authority  to  make. 

(4)  Blood  0.  Sayre,  17  Vermont,  609.  So,  the  trespass  lies  against  a  justice  of  the  peace, 
who  issues  a  warrant  on  a  conviction  for  a  forcible  entry,  by  which  the  party  is  turned  out 
of  possession,  after  the  service  of  a  certiorari.  Case  v.  Shepard,  2  Johns.  Cas.  27.  The 
want  of  jurisdiction  in  a  court  rendering  a  judgment  renders  the  judgment  coram  nonjudict 
and  void,  and  the  magistrate  and  all  others  concerned  in  enforcing  the  judgment  would  t« 
tlnespassers.  Pntnam  v.  Man,  3  Wend.  202 ;  Bigelow  v.  Steames,  19  Johns.  39 ;  15  ib. 
121 ;  Elliott  V.  Pearsall,  1  Pet.  U.  S.  138 ;  1  Wend.  126 ;  Brady  v.  Carrington,  1  Car.  Law 
Repofi.  369 ;  Gardner  o.  Neil,  1  Car.  Law  Repos.  492 ;  Beatty  o.  Perkins,  6  Wend.  382; 
H'Cool  V.  M'Cluny,  Haiper,  486 ;  Vail ».  Lerns,  4  Johns.  450. 
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the  ground  of  baving  exceeded  his  jurisdiction  or  anthoritj,  or  acted  with       iv. 
negligence  in  the  exercise  of  his  duty  (<?).  trespass. 

Secondly.     When  the  Court  has  no  jurisdiction  over  the  suhject-matter,  ^y* 
trespass  is  the  proper  form  of  action  against  all  the  parties  (1)  for  any  act,  jarii^c-''^ 
-which,  independently  of  the  process,  would  be  remediable  by  this  action  tion. 
or  by  trover,  if  goods  have  been  taken  (d).     Trespass  lies  if  comnUssoiners 
of  excise  adjudge  low  wines  to  be  strong  waters^  ^c.  (e) ;  or  leather  search* 
ers  improperly  seize  leather  (/).     It  has  been  considered,  that  when  civil 
proceedings  in  an  inferior  Court,  having  no  jurisdiction  over  the  debt,  are 
adopted  by  a  party  with  an  express  malicious  intent,  though  there  be  a  de< 
mand  recoverable  elsewhere,  an  action  on  the  case  may  be  supported  (^). 
So  where  the  party  maliciously  and  unduly  issues  a  second  fieri  facias, 
ease  may  perhaps  be  brought  (A)  (2)  ;  and  if  a  party  maliciously  procure  a 
magistrate  to  grant  an  illegal  warrant,  it  seems  he  is  liable  in  case  for  the 
malice  (e).     Trespass  is  also  the  proper  remedy,  where  an  inferior  Court 
has  jurisdiction  over  the  subject-matter,  but  is  bound  to  adopt  certain  forms 
in  its  proceedings,  from  which  it  deviates,  and  whereby  the  ^proceedings  [  *183  1 
are  rendered  coram  non  judice  (k)  (3).     But  it  does  not  lie  for  arresting  a 
pei^on  privileged    either  personally  or  locaUy^  but  case  is  the  only  reme< 
dj  (0  (4), 

(c)  Ante,  78,  85.  is  at  least  the  safer  remedy  in  such  case. 

(d)  10  Co.  76  a;  2  Wils.  385;  7  B.  &  C.  (h)  Hob.  205,  206  j  see  1  B.  &  C.  145. 
536.  (t)  2  Chit.  Rep.  304. 

(e)  Hardr.  483  ;  2  Wils.  384.  (k)  Sir  W.  Jones,  171  j  1  East,  64 ;  Rep. 


/)  6  T.  R.  443.  temp.  Hardw.  71 ;  Hob.  63  ;  2  Bulstr.  64. 

)  2  Wils.  302 ;  2  Chit.  Rep.  394.     Serf        (/)  10  Co.  76  b  ;  6  /rf.  52  a ;  2 
2  T.  R.  225.    It  would  seem  trespass    1190  ;  Dougl.  671 ;  3  Wils.  378. 


(1)  Rembert  v.  Kelley,  Harper,  65  j  Kennedy  v,  Tenill,  Hardw.  490.  Taylor  r.  Mof- 
fatt,  2  Blackf.  306 ;  Flack  o.  Akeny,  Breese,  145 ;  Hall  v.  Blaisdell,  1  Scammon,  384 ; 
Allen  V.  Gray,  1  i  Conn.  95 ;  Gramond,  o.  Raymond,  1  Conn.  40 ;  Horton  v.  Auchmoody, 
7  Wendell,  200;  Allen  r.  Greenlee,  2  Devereux,  370  ;  Stephens  v.  Wilkins,  6  Barr,  260. 

(2)  A  ministerial  officer  is  protected  in  the  execution  of  process,  although  the  court  have 
not  Uifact  jurisdiction  in  the  case,  if  it  appears  on  the  face  of  the  process  that  the  court  has 
jurisdiction  of  the  subject-matter  ;  and  nothing  appearing  to  apprize  the  officer  but  that  the 
court  has  jurisdiction  of  the  person  of  the  party  to  be  affected  by  the  process.  Savacool  ». 
Boughton,  5  Wend.  170.  The  same  principle  which  protects  an  officer  who  executes  process 
of  a  court  of  general  jurisdiction  should  protect  him  when  he  executes  process  ol  a  court  of 
limited  jwisdictionj  ib.  That  where  an  inferior  court  has  not  jurisdiction  of  the  subject-mat- 
ter, or  having  it  has  not  jurisdiction  of  the  person  of  the  defendants,  all  its  proceedings  are 
absolutely  void ;  neither  the  members  of  the  court,  nor  the  plaintiff,  if  assenting,  can  be 
urotected  by  them,  ib.  Vide  Wise  o.  Withers,  3  Cranch,  331.  Smith  v.  Shaw  12  Johns. 
257.  In  the  latter  case,  the  difference  between  a  defect  of  jurisdiction  as  to  the  subject 
matter,  and  as  to  the  person  or  place,  is  considered  by  the  court ;  in  the  former  instance, 
the  officer  being  a  trespasser,  but  not  in  the  latter,  unless  the  defect  of  jurisdiction  ap- 
pear on  the  process.  See  also  Shoemaker  v.  Nesbit,  2  Rawle,  201 ;  Churchill  v.  Churchill,  12 
Vermont,  661 ;  Donahoe  v.  Shed,  8  Metcalf,  326 ;  Wilmarth  v.  Burt,  7  Metcalf,  257  ;  Mer- 
riam  V.  Bryant,  14  Conn.  200  ;  Barnes  v.  Barber,  1  Gilman,  401 ;  Parker  v.  Smith,  1  Gil- 
man,  411 ;  Hart  v.  Dubois,  20  Wendell,  236. 

An  officer  is  protected  in  executing  process  regular  on  its  face,  though  he  may  know 
facts  making  it  void  for  want  of  jurisdiction.  People  v.  Warren,  5  Hill,  440 ;  Wilmarth  v. 
Burt,  7  Metcalf,  257.  But  if  he  actually  knows  that  the  process  he  is  executing  has  been 
superseded,  he  will  be  liable.  Morrison  v.  Wright,  7  Porter,  67. 

^3)  So  for  maliciously  suing  out  a  capias  against  a  freeholder  for  debt.  Farmers'  Bonk 
V.  McKinney,  7  Watts,  215. 

(4)  Chase  v.  Fish,  4  Shepley,  132 ;  Carle  v.  Delesdemier,  1  Shepley,  363.  But  trespass 
has  been  held  to  lie  against  a  justice  of  the  peace,  who  voluntarily,  and  without  the  request 
or  authority  of  the  plaintiff,  issued  an  execution  against  the  body  of  a  person,  whom  he 
knew  to  be  privileged  from  imprisonment.  Perdval  v.  Jones,  2  Johns.  Gas.  49.  But  see 
Hess  V.  Morgan,  3  Johns.  Cas.  85.  So,  trespass  lies  against  a  party  at  whose  instance  a 
void  warrant  is  issued  out  of  a  justice's  court  agaiast  a  person  privileged  from  arrest.  Curry 
p.  Pringle,  11  Johns.  444.  A  regular  process  from  a  court,  having  jurisdiction  of  the 
subject-matter  will  protect  a  ministerial  officer  of  die  court,  bat  it  is  otherwiee  in  retpeet  to 
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IV.  Juitices  of  the  peace  are  liable  in  tretpme  in  either  of  the  following  cases ; 

TBBSPAss.  — Fir%tj  If,  on  their  convicting  or  making  an  order  on  a  party  upon  a  stat- 
under^™  ute,  the  conviction  or  order  on  the  face  of  it  does  not  show  that  any  of- 
lor  of  pro-  fence  has  been  committed,  and  in  fact  discloses  that  they  acted  without 
oess,  6cc.  jarisdiction  (m).  SecancUif^  If  the  conviction  or  order  show  an  excess  of 
jurisdiction  by  them(n).  And  in  these  cases  trespass  lies  against  the 
magbtrate  for  any  distress  or  imprisonment  upon  the  conviction  or  order, 
although  the  conviction  or  order  has  not  been  quashed,  and  there  is  no  im« 
putation  of  malice.  Tlurdli/y  A  justice  of  the  peace  b  a  trespasser,  if 
the  warrant  of  commitment  do  not  show  an  offence  over  which  he  has  juris- 
diction, although  there  may  have  been  a  previous  regular  conviction  which  is 
still  in  force  (o).  Fourthly,  He  is  liable  if  the  warrant  of  commtYmmt  sub- 
stantially vary  from  the  conviction,  so  that  the  offence  stated  in  the  former 
and  that  described  in  the  latter,  are  in  law  wholly  different  in  their  nature, 
for  in  such  case  the  commitment  has  no  conviction  to  support  it  (p).  And 
FiMy,  Trespass,  and  not  case,  is  the  proper  remedy  against  a  justice  of 
the  peace  who  maliciously  grants  a  warrant  against  another,  and  causes 
him  to  be  arrested  thereunder,  toithout  any  information,  upon  any  supposed 
charge  of  felony  (9)  ;  or  who,  Sixthly,  commits  a  party  charged  with  felony 
for  re-examination  for  an  unreasonable  time,  but  without  any  improper  mo- 
tive ;  and  it  seems  that  a  warrant  of  commitment  for  an  unreasonable  time 
is  wholly  void  (r). 

Magistrates  are  not  liable.  First,  If,  having  jurisdiction  over  the  sub- 
ject-matter, they  produce  a  conviction  drawn  up  in  due  form  and  remain- 
ing in  force.  In  such  case  the  conviction  is  a  protection  in  any  action 
against  them  for  the  act  so  done,  and  the  facts  therein  stated  cannot  be  con- 
troverted in  such  action  ;  (there  being  a  regular  commitment  or  warrant)  («) 
(1).  Secondly,  They  are  not  liable  in  trespass  upon  such  a  conviction  being 
quashed  ;  the  statute  (t)expressly  providing  in  such  case  (u)  that  the  plaintiff 
shall  not  recover  more  than  2d.,  (without  costs  of  suit),  besides  the  sum 
levied,  if  any,  unless  it  be  alleged  in  the  declaration,  ^^  and  which  shall  be 
in  case  only,"  that  the  justice  acted  maliciously  and  without  reasonable  and 
r  •'i^A  -1  probable  *cause«  In  such  an  action  upon  the  case,  it  is  not  sufficient  for  the 
''  ^  plaintiff  to  prove  his  innocence,  and  to  call  on  the  magistrate  to  show  proba- 

ble cause  for  the  conviction ;  but  the  plaintiff  must  give  such  evidence  of 
what  passed  on  the  hearing,  by  calling  the  witnesses  for  the  prosecution,  or 
otherwise,  that  it  may  appear  there  was  no  probable  cause  for  the  convic- 
tion (x).  Thirdly,  Justices  are  not  liable  for  a  mere  error  in  judgment  or 
mistake  in  the  particular  case,  where  they  have  jurisdiction  over  the  subject- 
matter.  The  defendant,  as  a  magistrate,  committed  to  prison,  as  a  felon, 
the  plaintiff  against  whom  a  charge  had  been  made  of  maliciously  cutting 
down  a  tree  on  premises  in  his  occupation,  the  property  of  A.  B. ;  and  it 

(m)  Cowp.  140 ;   7  B.  &  C.  536  J  2  Chit.  (q)  2  T.  R.  325. 

Rep.  304  ;  1  M.  fie  Y.  469.  (r)  10  B.  fie  C.  28. 

(ft)  5  M.  fie  Sel.  314.  (s)  16  East,  13;  3  B.  fie  C.  649;  7  B.  fie 

(0)  2  Bing.  583,  altered  in  7  fie  8  G.  4,  c.  C.  394,  see  12  East,  67. 
29,  30 ;  aiid9  G.  4,  c.  31.  (/)  43  O  3,c  141,  s.  1. 

(p)  3  B.  fie  C.  409.    A  slight  discrepaDcy        («)  See  12  East,  67 ;  16  id,  13. 
is  not  material,  12  East,  67.  {x)  5  Taunt.  580. 

a  party  who  wantonly  takes  oat  an  execution  upon  a  satisfied  judgment,  and  sells  the  proper- 
tyof  the  defendant.  M'Guinty  v.  Herrick,  5  Wend.  240.  Brown  v.  Feeter,  7  Wend.  301. 
In  the  case  last  cited,  it  was  held  that  an  action  on  the  case  lies  against  a  partv  who 
wrongfully  and  wilfully  sues  execution  on  a  judgment  which  he  knows  is  satisfied ;  and 
thai  it  was  not  necessary  to  allege  or  prove  aeiMU  maHu. 

(1)  See  Miller  «.  Ghoe,  1  Richardson,  147. 
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was  held  that  the  defendant  was  not  liable  to  an  action  (y) .    FouriMy^  We      nr. 
have  before  observed  (2),  that  magistrates  are  not  liable  as  trespassers  for  trespass. 
what  they  do  upon  a  charge  or  complaint  in  a  matter  over  which  they  might  qq^^'^^ 
have  jarisdiction,  unless  all  the  facts  are  shown  to  have  been  laid  before  lor  of  pio- 
them,  and  it  appear  that  full  opportunity  was  afforded  them  of  forming  a  cess,  ^c. 
correct  judgment,  &c. 

The  acts  of  a  justice  who  has  not  duly  qualified  are  not  absolutely  void ; 
and  therefore  persons  seizing  goods  under  a  warrant  of  distress,  signed  by 
a  justice,  who  has  not  taken  the  oaths  at  the  general  sessions,  nor  deliver- 
ed in  the  certificate  required,  are  not  trespassers  (a)  (1). 

Thirdly y  When  a  Court  has  jurisdiction^  but  the  proceeding  is  irregur  ^^^x^' 
Zar  (2),  trespass  against  the  attorney  and  plaintiff  is  in  general  the  proper  p^eed- 
form  of  action  (li)  ;  and  where  a  judgment  has  been  set  aside  for  irregulari-  iDgs. 
ty  (3),  this  is  the  appropriate  remedy  for  any  act  done  under  it  (e).  In  the 
case  of  Morgan  and  Hughes  (d),  it  was  decided,  that  an  action  on  the  case 
could  not  bo  sustained  against  a  magistrate,  for  issuing  an  irregular  and 
void  warrant,  though  maliciously,  and  that  the  action  should  have  been  tres- 
pass (i)  ;  for  in  general  no  action  can  be  supported  against  a  magistrate  for 
any  thing  done  by  him  in  that  capacity,  on  the  ground  of  malice  (/)  ;  and 
if  there  be  an  irregularity,  that  must  be  treated  as  such  in  an  action  of  tres- 
pass (4).  But  with  regard  to  a  party  issuing,  or  causing  to  be  issued,  ir- 
regular process,  &;c.  it  seems  that  the  person  prejudiced  is  at  liberty  to  sup- 
port an  action  on  the  case  against  him  where  there  was  no  cause  of  action, 
and  the  proceeding  was  malicious  as  well  as  irregular  {g) .  The  liability  of 
a  magistrate,  if  a  conviction  be  void,  or  be  quashed,  has  been  already  ob- 
served upon  (K)* 

Fourthly  J  When   the  process  has  been  misapplied^  as  when  A.  or  his  [  *185  ] 
property  has  been  taken  upon  process  against  B.,  trespass  is  in  general  the  4thi7. 
only  remedy  (i)  (6).     And  trespass  is  tlie  proper  form  of  action,  if  there  ^^^ 
be  a  misnomer  in  the  process  which  has  not  been  waived,  though  it  be  misapplUd. 
executed  on  the  person  (6)  or  goods  of  the  party  against  whom  it  was  in 
fact  intended  to  be  issued  (Jc)  (7)  ;  and  in  these  cases  the  sheriff  and  his 

(y)  6  Bing.  85.  (/)  1  T.  B.  545  j  1  Wills.  232. 

(z)  Anttj  78.  Is)  Ante,  133. 


(a)  3  B.  Ac  Aid.  266.  Qi)  Ante,  183. 

h)  3  WUs.  341,  368,  376  ;    2  Bla.  Rep.        (t)  2  Wils.309;  2  Bla.  Rep.  833;  1  Bulst. 
840.    Attorney  and  client  liable  for  act  of    149 ;  Moore,  457  j  Hardr.  322 ;  see  7  B.  4c 


dal] 


agents,  tuittj  81.  C.  486. 

(c)  1  Stra.  506.  (it)  6  T.  R.  234  j  8  East,  328.    When  the 

(d)  2  T.  R.  225.  V^V  arresting  is  liable,  see  2  Chit.  Rep. 
(«)  See  also  2  Stra.  610 ;  3  M.  &  Sel.  425,    357 ;  1  B.  &  Aid.  647  j  see  Tidd,  9th  edit, 

627  ;  7  State  Trials,  442  ;  6  HoweU,  1094.        447  ;  7  B.  &  C.  486. 

-  -  -  -  ...  ^^-^ 

1)  Keyser  ©.  The  Comm.  of  Franklin,  2  Rawle,  139 ;  Cornish  ©.  Young,  1  Ashm.  153. 

2)  Green  v.  Morse,  5  Grecnl.  291 ;  Poulk  ».  Slocum,  3  Blackf.  421 ;  Barkelos  ©.  Ran- 
1,  4  Blackf.  479. 

(3)  Milliken  v.  Brown,  10  Serg.  &  Rawle,  188.  But  if  the  process  be  erroneous  or  void- 
able only,  trespass  will  not  lie.  Reynolds  o.  Corp,  3  Caines,  267.  But  see,  Chapman  ». 
Dyelt,  11  Wendell,  31. 

(4)  Reynolds  v,  Onris,  7  Cow.  269. 

(5)  Fo88  V,  Stewart,  2  Shepley,  312 ;  Baldwin  v.  Whittier,  4  Shepley,  33  j  Sibley  ©. 
Brown,  3  Shepley,  185  j  Lolhrop  v.  Arnold,  12  Shepley,  136.  And  trespass  lies  even  if 
the  process  by  virtue  of  which  the  arrest  was  made  was  intended  to  be  against  the  person 
actually  arrested,  Melvin  v.  Fisher,  8  N.  Hamp.  406.  Trespass  lies  for  breaking  into  a 
dwelling  house  to  serve  civU  process.  Ilslcy  •.  Nichob,  12  Pick.  270 ;  Oystead  v.  Shed,  13 
Mass.  520. 

(6)  Griswold  v.  Sedgwick,  6  Cow.  456 ;  Mead  v.  Haws,  7  Cow.  332.  So  the  gaoler 
receiving  and  detaining  a  person  arrested  by  mistake,  instead  of  another,  is  liable  in  tres- 
pass.   Aaron  v.  Alexander,  3  Campb.  35.  ^  ^       ^     r^mr. 

(7)  Ace.   Wilks  t.    Lorck,    2  Taunt.   399  j   Scandorer   ».  Wame,  2  Campb.    270. 
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IT.        officers  are  liable,  as  well  as  the  parties  who  expresslj  directed  the  process 
TRESPASS.  ^Q  be  thus  irregularly  executed  (I)  (1). 

2.  Injuries      Fifthly,  When  the  process  of  a  superior  or  inferior  Court  has  bee» 
lor  of  pro-  abused  (m),  trespass  against  the  sheriff  and  his  officer,  or  other  ministerial 
cess,  Auc.    officer  (n),  committing  the  abuse,  is  the  proper  action  ;  if  the  conduct  of 
5thly.         the  officer  was  in  the  first  instance  illegal,  and  an  immediate  injury  to  the 
wwxss  is    ^^y^  ^^  ^^  personal  or  real  property  ;  as  if  the  officer  arrest  out  of  the  sbcr- 
abused.       iff's  bailiwick  (o),  or  after  the  return  day  of  the  writ  (p)  (2)  ;  or  if  he 
break  open  an  outer  door,  kc.  (9)  (3)  or  seize  under  a  fieri  facias  fixtures 
of  the  defendant,  who  was  a  freeholder  (r).     And  although  the  conduct  of 
the  officer  were  in  the  first  instance  lawful,  yet,  if  he  abuse  his  authority  and 
commit  some  act  of  trespass  not  warranted  by  the  process  ;  as  if  he  detain  a 
party  on  a  capias  ad  satisfaciendum^  after  he  tenders  the  debt  and  costs  («)  ; 
he  becomes  a  trespasser  ab  initio  (<)  (4).     If  the  abuse  be  merely  a  non* 
feasance,  or  any  act  not  in  itself  a  forcible  treapass,  case  for  such  abuse  or 
wrongful  act,  and  not  trespass,  is  in  general  the  proper  remedy  (m)  (5)« 
And  in  general,  when  the  act  complained  of  conmsts  of  a  mere  nonfeas- 
ance ;  as  if  the  sheriff,  or  a  n>agistrate,  &c.  improperly  refuse  bail,  or  to 
act,  when  they  should  do  so  ;  an  action  upon  tho  case,  and  not  an  action 
of  trespass,  is  the  form  to  be  adopted  (x)  (6). 
^^^^       Sixthly^  When  a  ministerial  officer  proceeds  mihout  warranty  on  the 
td  officer     information  of  another,  trtepass^  and  not  case,  is  the  proper  form  of  action 
and  party    against  the  informer,  it'  it  turn  out  that  no  offence  for  which  an  arrest  with* 
of^^^^^g*     out  warrant  is  justifiable  had  been  committed  by  any  person  (y)  ;  and  tres- 
[  *186  1  P^^  ^  the  remedy  against  the  informer  if  there  ^were  no  warrant,  akbougb 
it  appear  that  some   person  had  committed  the  offence,  and  it   be  one  for 
which  an  arrest  might  legally  be  made  without  a  warrant,  provided  there 
was  not  reasonable  or  probable  cause  for  charging  the  plaintiff  with  having 
committed  the  offence.     When  an  officer  proceeds  without  warrant,  and 

(0  i4«/e,  80,  81,  83.  (t)  Bac.  Ab    Trespass,  B.j  2  Bla.  Rep. 

[m)  2  T.  E.  148.  1218  j  ante,  179. 

[n)  2  B.  &  Aid.  473.  (i*)  Ante,  179  ;  5  B.  &  C.  485. 

[o)  Sir  T.  Jones,  214;  2  Bla.  Rep.  834.  (z)  Ante,  127,  134,  179;  3  B.  &  P.  651 : 

[p)  2  Esp.  Rep.  585.  1  Leon.  323;   3  Wils.  342,  343:   3  M.  fc 

(q)  Cowp.  1 ;    3    B.    fie  P.  223.    As  to  Sel.  421. 

when  party  justified  in  breaking  open  doors,  (y)  6  T.  R.  316 ;  2  Bine.  523 ;  1  Campb. 

ficc.  see  2  Moore,  307 ;  8  Taunt.  250  j  2  B.  187.    The  officer  is  not  liable  if  he  act  ou 

fie  Aid.  592.  information  of  a  felony,  although  no  offence 

S5  B.  &  Aid.  625.     ^  had  been  committed,  3  Taunt.  14:  5  Binr. 

Fer  Dcnnison,  J.,  1  Wils.  154.  526 ;  1  Chit.  Crim.  Law,  21,  22. 


But  if  the  party  himself  occasioned  the  mistake,  he  cannot  maintain  the  action.    Price  t. 
Harwood,  3  Campb.  108. 

(1)  See  Collins  v.  Waggoner,  Breese,  143.  Where  the  officer  is  not  justified  by  the 
process,  one  assisting  him  by  his  command  is  liable  as  a  trespasser.  Elder  ©.  MonisoD| 
10  Wendell,  128  ;  Hooker  v.  Smith,  19  Vermont,  151.  But  it  seems  not  where  the  officer 
merely  subsequently  abuses  his  authority.    Oystead  v.  Shed,  12  Mass.  506,  511. 

(2)  Ace.  Stoyel  v,  Lawrence,  3  Day,  1 ;  Vail  ».  Lewis  and  Livingston,  4  Johns.  450 ; 
Adams  r.  Freeman,  9  Johns.  117 ;  Barkeloo  ».  Randall,  4-BJackf.  476.  But  the  plaintiff 
or  his  attorney  will  not  be  liable  unless  the  arr«st  were  made  by  their  direction,  and  on  ac- 
tion on  the  case  will  not  lie  agiunst  them  for  not  countermanding  the  execution  after  return 
day.    Vail ».  Lewis,  Adams  v.  Freeman,  ubi  supra ;  HoUister  v.  Johnson,  4  Wend.  639. 

rS)  See  Douglass  v.  The  State,  6  Yerger.  525 ;  Stedman  c.  Crane,  11  Metcalf,  295. 

Those,  who  aid  the  sheriff  in  making  an  arrest  by  breaking  an  outer-door  of  the  defend* 
ant^s  dwelling  house,  are  trespassers,  though  they  act  by  command  of  the  sheriff.  Hooiker 
».  Smith,  19  Vermont,  151. 

(4)  Melrille  9.  Brown,  15  Mass.  82. 

5)  See  Humphrey  v.  Case,  8  Conn.  102. 

6)  Vide  Home  v.  Constant,  4  Johns.  32. 


!. 
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irithoufe  foimdatioQ,  upon  his  own  apprehension,  trespass  is  the  proper  form      !▼. 
of  action  against  him  (z).  t»bsp4m. 

Seventhly^  Bat  no  person  who  acts  upon  a  regular  writ  or  warrant  can  "^^^^^^J^ 
be  liable  to  this  action ;  however  malicious  his  conduct ;  but  case  for  the  ^^  ^  ' 
malicious  motive  and  want  of  probable  eause  for  the  proceeding,  is  the  2ar  in 
only  sustainable  form  of  action  (a)  (1}.  f^*^- 

The  declaration  in  this  action  contains  a  concise  statement  of  the  injury 
complained  of,  whether  to  the  person,  or  to  personal  or  real  property,  and 
should  allege  that  such  injury  was  committed  vi  et  armis  and  contra  pacem. 
The  pleading  rules  of  Hilary  T.  4  W.  4,  ordered,  that  in  actions  of  tres-  pieadingi 
pass  qiiare  claiMum  fregitj  the  close  or  place  in  which,  &;c.  m«st  foe  de-  ^c, 
signated  in  the  declaration  by  name  or  abi^aU^  or  other  description^  in  fail<- 
ure  whereof  the  defendant  may  demur  specially.  The  same  rules  also  a& 
feet  the  pleae  and  other  pleadings.  The  stat.  8  &  4  W.  4,  o.  42,  s.  21, 
enables  a  defendant,  in  some  cases  of  trespass  for  injuries  to  personal  or 
real  property,  to  pay  money  into  Court,  after  obtaining  leave  from  the 
Court  or  a  judge  for  the  purpose.  The  general  issue  is,  not  gidUy  of  the 
trespasses  as  alleged  by  the  plaintiff ;  and  under  it  few  matters  of  defence 
can  be  given  in  evidence,  and  consequently  the  pleadings  in.  this  action  r^ 
quire  much  attention.  In  an  action  of  trespass  for  assault  and  battery  to 
the  person,  and  in  trespass  to  real  property,  if  tire  damages  recovered  by 
verdict  be  under  40».  the  plaintiff  will  in  general  recover  no  more  coste 
than  damages  (i)  ;  but  where  there  has  been  a  false  imprisonment,  or  an 
injury  to,  or  asportation  of,  a  personal  chattel,  it  is  otherwise.  The  ver- 
dict and  judgment  are  for  the  damages  assessed  by  the  jury,  and  costs  (2),*  [  *187  ] 
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This  action  lies  for  the  recovery  of  -the  possession  of  real  property,  in 
which  the  lessor  of  the  plaintiff  has  the  legal  interest  and  Si  possessory  right 

(z)  I  Salk.  396 ;    1  Ld.  Raym.  454  ;  2  (b)  As  to  the  history  of  this  action,*  see 

Stra.  820:  3  Taunt.  14:  1  Chit.  Crim.  Law,  3  Bla,  Com.  199  ;  the  nature  of  it,  3   Wiis. 

21,  22.  120  ;  2  Burr.  667,  668  ;  Selwyn^s  Ni.    Pri. 

(a)  Ante,    133 ;  3  T.  R.    1R5 ;   Boot  ».  Ejectment  j  Run.  Ejectment ;  Tidd,  ch.  45, 

Cooper,  I  T.  B.  535,  reported  also  in  3  Esp.  1189,  yth  edit. ;  and  the  excellent  work  of 

Rep.   135;  3  B.  Ac  P.  225;  6  T.  R.  315;  Mr.  Sergeant   Adams,  2d  edit.    See  the  act 

Hal.  P.  C  151.  1  Geo.  4,  c   87,  for  facilitating  proceedings, 

/*)  Tidd,  9th  edit.  963.     There  are  some  6cc.  by    landlord    against    tenant    holding 

exceptions,  vide  id.  963  to  968.  over;  and  11  G.  4,  and  1  W.  4,  c.  70. 


T. 
BJXCTMBHT* 


ri)  Plummer  v.  Dennett,  6  Greenl.  421,  and  the  American  cases  there  cited.  Lud- 
dington  ».  Peck,  2  Conn.  700.  Beaty  ».  Perkins,  6  Wend.  382.  Bell  v.  Clapp,  lO  Johns, 
263.  Hayden  v.  Shed,  1 1  Mass.  500 ;  Owens  ©.  Starr,  2  Litt.  234 ;  Turner  v.  Walker,  3 
GUI  Sc  Johns.  377  ;  M'Hugh  v.  Pundt,  1  Bailey,  441 ;  Watson  «.  Watson,  9  Conn.  141 ; 
Kennedy  v,  Terrill,  Hardin,  490 ;  Morris  v.  Scott,  21  Wend.  281.  Fortuer  c,  Tamaain, 
3  Porter,  257;  Wilcox  v.  Smith,  5  Wendell,  231  ;  Savacool  v.  Boughton,  5  Wendell, 
170;  Noble  v.  Holmes,  5  Hill,  194;  Horton  v,  Hendershot,  I  HiU,  118;  Jermaine  9. 
Waggener,  i  Hill,  279  ;  Parker  v,  Walro?,  16  Wendell,  514 ;  Miller  v.  Grice,  1  Richardson, 
147 ;  Hart  v.  Dubois,  20  Wendell,  236. 

(2)  See  the  effect  of  the  recovery  of  a  judgment  in  Iresmass  and  trover  fo-  carrying 
away  the  pUiintiff's  goods.  Floyd  v.  Browmo,  i  fiawle,  121.  White  v.  Phabrick,  9 
Gjvenl.  147. 
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V.  not  barred  by  the  statute  of  limitations  (^).  It  is  not  a  real  action,  nor  a 
BJsoTMBifT.  mere  personal  action  ;  but  it  is  what  is  termed  a  mixed  action,  partly  for  the 
In  gener-  recovery  of  the  thing  or  property  itself,  and  partly  to  recover  damages.  It 
is  true  that  in  general  the  damages  recovered  in  an  action  of  ejectment  are 
merely  nominal,  but  in  some  cases  between  landlord  and  tenant  such 
damages  are  in  eflfect  the  full  amount  of  the  mesne  profits  up  to  the  time 
of  trial  (d[).  It  is  now  brought  in  the  name  of  a  nominal  plaintiff,  whose 
supposed  right  to  the  possession  is  founded  on  a  supposed  demise  made 
to  him  by  the  party  or  parties  really  entitled  to  the  possession  of  the  prop* 
erty,  or  sometimes  several  demises.  This  remedy  is  attended  with  the 
peculiar  advantage,  that  by  introducing  several  counts  on  the  demises  of 
different  persons,  all  risk  of  defeat,  on  account  of  any  doubt  in  whom  the 
legal  right  is  vested,  may  in  goiieral  be  avoided.  The  action  cannot  be 
commenced  until  the  real  plaintiff's  right  of  entry  has  accrued*  If  that 
take  place  in  term,  the  declaration,  which  is  the  first  proceeding  in  the 
suit,  may  be  delivered  in  and  entitied  of  such  term ;  or  if  the  right  of  entry 
accrue  in  vacation,  the  declaration  may  be  delivered  any  time  before  the 
next  essoign  day,  entitled  of  the  preceding  term.  In  either  case  a  notice 
accompanies  the  declaration,  requiring  the  party  in  possession  to  appear  in 
the  term  subsequent  to  that  of  which  the  declaration  is  entitled  (e).  But 
in  ejectment  by  a  landlord  against  his  tenant,  or  other  person  claiming  un- 
der such  tenant,  the  practice  has  been  very  lately  altered  with  respect  to 
the  issuable  terms ;  in  order  to  give  landlords,  whose  right  of  entry  accrues 
in  or  shortly  after  either  of  those  terms,  an  opportunity  of  bringing  actions 
of  ejectment  and  having  them  tried  at  the  ensuing  assizes.  The  statute  (/) 
provides,  that  where  in  such  actions  the  tenancy  expires  or  right  of  entry 
accrues  in  or  after  Hilary  or  Trinity  Term,  the  lessor  of  the  plaintiff  may  ,- 
,  .at  any  time  within  ten  days  after  such  tenancy  shall  expire  or  right  of  en- 
try accrue,  serve  a  declaration  in  ejectment,  entitied  of  the  day  next  after 
[  *188  ]  the  day  of  demise  in  such  declaration,  ^whether  the  same  shall  be  in 
term  or  vacation,  with  a  notice  to  appear  and  plead  within  ten  days ;  and 
proceedings  may  be  had,  and  rules  to  plead  given,  in  the  same  manner  as 
if  the  declaration  had  been  served  before  the  preceding  term  ;  but  no  judg- 
ment can  be  signed  against  the  casual  ejector  until  default  of  appearance 
and  plea  within  such  ten  days ;  and  it  is  requisite  to  give  six  clear  days' 
notice  of  trial  before  the  commission  day  of  the  assizes  at  which  the  action 
is  to  be  tried.  That  statute  also  provides  that  a  judge  of  either  of  the 
Courts  at  Westminster  may,  upon  summons,  give  time  to  plead,  or  stay 
or  set  aside  the  proceedings,  or  postpone  the  trial  until  the  next  assizes, 
&c. 

Mere  nominal  damages  and  costs  are  recoverable  in  this  action  ;  and  in 
order  to  complete  the  remedy  for  damages,  when  the  possession  has  been 
long  detained,  an  action  of  trespass  for  the  mesne  profits  must  in  general 
be  brought,  after  the  recovery  in  ejectment  {g)  (1).  This  action  of  eject- 
ment may  be  considered  with  reference,  ^r«i,  to  the  nature  of  i\iQ  property 

(0  7  T.  R.  47  J  2  Burr.  668  j   8  T.  R.  2.  by  court,  &c.  1  Geo.  4,  c.  87,  s.  1. 

(d)  Under  stat.   1  G.  4,  c.  87,  Chitty's        (/)  1  W.  4,  c.  70,  s.  36. 
Sum.  Prac.  227  j  8  Bing.  656.  \g)  As  to  the  action  for  mesne  profits, 

(c)  And  in  certain  cases  between  land-  se^posty  192. 
lord  and  tenant  to  put  in  bail,  if  ordered 

■- 

(1)  Vide  Cummins  v.  Nojes,  10  Mass.  535-    Osboum  v.  Osbcmni,  U  Scrg.  &  Rawle, 
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or  thing  to  be  recorered  ;  Secondly^  the  right  to  such  property ;  and,  third'        v. 
Zy,  to  the  nature  of  the  ovLBter  or  injury^  b«cti«mt. 

In  gener- 

This  action  is,  in  general,  only  sustainable  for  the  recovery  of  the  pos-  is't.  For 
session  of  real  property  (A),  as  for  land,  or  building  annexed  to  the  land,  what  prop. 
upon  which  an  entry  might  in  point  of  fact  be  made,  and  of  which  the  sher-  ^  ^^ 
iff  coufd^delirer  actual  possession  (1).    Therefore,  it  is  not  in  general  sus- 
tainable  for  the  recovery  of  property  which  in  legal  consideration  u  not 
tangible  (2)  ;  as  for  an  advowson,  rent,  common  in  gross  or  other  incorporeal 
hereditament ;  or  a  water-course,  where  the  land  over  which  the  water  runs 
is  not  the  property  of  the  claimant,  &c.  {%) .     Nor  is  it  sustainable  for  a 
movable  chattel,  such  as  a  stall  (y). 

But  ejectment  lies  for  common  appendant  or  appurtenant,  if  demanded 
as  such,  with  the  land  in  respect  of  which  it  is  claimed,  for  the  sheriiT,  by 
^ving  possession  of  the  land,  gives  possession  of  the  common  (i).  Quare 
impedit  is  the  proper  remedy  for  the  recovery  of  a  church  or  rectory  where 
the  church  is  full ;  but  ejectment  lies  for  a  church  or  rectory  when  demand- 
ed as  such,  if  the  lessor  has  been  presented,  instituted,  and  inducted ;  and 
for  this  purpose  the  church  is  void  if  the  sidversary  was  simoniacally  pre- 
sented (0-  Ejectment  also  lies  for  tithes j  by  the  statute  of  32  Hen.  8.  c. 
7,  8.  7  (m).  This  action  is  also  maintainable  for  a  coal  mine  (n)  ;  for  a  fish- 
ery (o)  ;  for  the  *prima  tonsura  of  land  ( j)  ;  for  hay,  grass,  and  after-math  r  •igg  i 
(r)  ;  and  for  the  pasture  of  sheep  («).  It  is  necessary  to  describe  with  some 
degree  of  certainty  the  nature  of  the  property  in  the  pleadings,  and  the  word 
**  tenement,"  except  by  way  of  reference  to  an  antecedent  specification  of 
particular  descriptions,  is  too  general  (t)  ;  and  if  a  water-course  (3) ,  where 
the  ground  also  belongs  to  the  plaintiff,  is  sought  to  be  recovered,  it  must 
be  described  as  so  many  acres  of  land  covered  with  water  (u).  -   # 

With  respect  to  the  titUy  a  party  having  a  right  of  entry,  whether  his  ti-  2dly.  The 
tie  be  in  fee-simple,  fee  tail,  or  in  copy-hold,  or  for  life,  or  years,  may  support  |^^^  '   ^' 
an  action  of  ejectment ;  but  the  right  of  possession  must  be  of  some  dura- 
tion, and  exclusive  ;  and  therefore  an  ejectment  cannot  be  supported  for  a 
standing  place,  or  where  a  party  has  merely  a  license  to  use  land,  &c.  (2;). 

The  general  rule  governing  this  action  is  that  the  lessor  of  the  plaintiff 

(A)  For  what  an  ejectment  lies,  and  the  (r)  Hardr.  330. 

description,  see  Run.    Eject.    121  to    136;  (5)  2  Dall.  95. 

Selwyn's  Ni.  Pri.  Eject. ;  Adams  on  Eject.  (/)  1  East,  441  ;   2  Stra.  834.    Where, 

18,  Ccc,  and  Tidd,  9th  Edit.  1190.  however,  ejectment  was  brought  for  twenty 

(t)  3  61a.  Com.  206;  Yelv.   143;  Run.  messuages,  twenty  tetumentf,  6cc.  the  Court 

Eject.  131  to  136;  Adams,  18,  20.  of  C.  P.,  after  verdict  and  writ  of  error, 

(j)  I  Car.  &  P.  123.  allowed  the  record  to  be  amended  by  strik- 

(k)  1  Stra.  54 ;  Rep.  temp.  Hardw.  127 ;  ing  out  "  twenty  tenements."    1  Moore  & 

Bui.  N.  P.  99.  P.  430 ;  and  in  8  B.  &  C.  70,  it  was  held, 

(/)  8  B.  &  C.  25.  that  the  declaration  being  for  a  "  messuage 

(m)  3  Bla.  Com.  206;  Bui.  N.  P.  99  ;  2  and  tenement^"  was  no  ground  of  error.    See 

Saund.  304,  n.  12.  in  general  Adams,  2  edit.  26. 


'«)  Cro.  Jac.  150.  («)  Yelv.  143 ;  Co.  Lit.  4  b. 

0  IT.  R.  361.  (x)  -  - 

0  Burr.  133,  145. 


T.  R.  361.  (xj  Ante,  202;  2  East,  190 ;  11  East,  345. 


(1)  Black  V.  Hepburn,  2  Yeates,  331.    Vide  Jackson  v.  Buel,  9  Johns.  298  ;  Nichols  «. 
Lewis,  15  Conn.  137. 

(2)  See  Judd  v.  Leonard,  1  D.  Chip.  204 ;   BUck  v.  Hepburn,  2  Yeates,  331 ;  Den «. 
Craig,  3  Green,  191. 

(3)  A  reservation  in  a  deed,  of  a  right  for  the  grantor  to  erect  and  occupy  a  milldam, 
is  such  a  tenement  as  may  be  recoreBed  in  ejectment.    Jackson  v.  Buel,  9  Johns.  296. 
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▼•  mnsi;  recover  upon  the  stren'gth  of  his  own  tUle^  and  of  course  he  cannot  in 
BJBCTMEKT.  general  foand  his  claim  upon  the  insufficiencj  of  the  defendant's  (y)(l),  for 
possession  gives  the  defendant  a  right  against  every  person  who  cannot  show 
a  suflScient  and  better  title,  and  the  party  who  would  change  the  possession 
must  therefore  first  establish  a  legal  title  (2).  But  it  seems  that  jmor^«- 
session  even  for  a  short  period,  is  a  sufficient  prima  facia  title  against  a 
mere  wrong-doer  or  intruder  (a).  And  therefore  if  a  stranger  who  has  no 
color  of  title  should  evict  a  person  who  has  been  in  quiet  possession  even 
short  of  twenty  years,  without  a  strict  legal  title,  the  person  evicted  may 
maintain  ejectment  against  the  intruder  (6).  A  lessee  whose  tenancy  is  de- 
termined  will  not  in  general  be  permitted  to  insist  that  his  lessor  had  no  title 
[  *190  1  to  demise  and  recover  (c)  ;  nor  will  a  third  person  in  such  case  *be  allowed 
to  defend  as  landlord  (<i)  ;  and  if  he  h>ive  entered  into  the  consent  rule,  the 
Court  will  discharge  the  same  with  costs  (0)  ;  but  after  the  expiration  of  a 
notice  to  quit,  given  to  him  by  his  landlord,  the  tenant  may  show  that  his 
landlord's  title  is  at  an  end  (/).  The  lessor  of  the  plaintiff  must  also 
have  a  strict  legal  right  (^)  (8)  ;  a  mere  equitable  (4)  and  beneficial  inter* 
est  without  the  legal  title,  will  not  suffice,  and  the  doctrine  that  the  legal 
estate  cannot  be  set  up  at  law  by  a  trustee  against  his  eeBtui  que  trust  no 

(y)  5  T.  R.  107,  d.  b;   11  East,  488;  that  a  person  having   possession,    thoagh 

AdamSi  32.  without  any  title,  may  support  trespass,  de- 

(z)  4  Burr.  2487  ;  1  East,  246 ;  Run.  Eject,  tinue,   or    trover,  against  a  stranger   who 

15;  2  T.  R.  684  ;  7  7rf.  47.  takes  away  the  property,  see  2   Saund.  47 

(a)  7  Ring.  346  ;  Doe  0.  Dyball,  1  Mood.  c.  ;  and  it  seems  better  policy  to  protect  the 
Ac  M.  346  ;  see  fully  1  Chitty's  Gen.  Prac.  quiet  possession  of  land  against  any  persoa 
141,  273.  but  the  real  owner,  than  to  encourage  a 

(b)  Id.  ibid. ;  M.  &  M.  246 ;  but  2  T.  R.  struggle  for  the  possession  by  a  party  har- 
749,  seems  contra  ;  see  1  East,  246 ;  but  2  ing  no  color  of  title  (2). 

East,  469  j  13  Ves.  1 19 ;  Adams  on  Eject.  (c)  2  Bla.  Rep.  1259  ;  7  T.  R.  488 ;  sed 

32.    It  is  clear  that  trespass  would   lie  in  vide  4  T.  R.  683  ;  Peake's  Law  of  Evid. 

such  case  agunst  a  stranger,  1  East,  244 ;  4  318;  2  Campb.  11,  in  notes ;  3  M.  &  Sel. 

Taunt.  548 ;  and  according  to  Allen  v.  Rlv-  516. 

ington,  2  Saund.   Ill;  4  Taunt.  548,  n.  (o),  (d)  4  M.  &  Sel.   347,348;  Doew.  Hills, 

priority  of  possession  alone  gives  a  good  1  Mood.  ^  Rob,  385  ;  2  Adol.  &  El.  17. 

title  to  the   lessor  of  the   plaintiff  against  (e)  2  Younge  Ac  Jarvis,  88. 

the  defendant  and  all  the  world,  except  the  (/)  3  M.  &  Sel.  516;  seel  D.  6c  Ry. 

person  who  has  a  better  title ;  and  this  rule  N.  P.  C.  1 ;  but  see  4  M.  6c  Sel.  347,  and 

appGes  for  the  defendant,  8  East,  356.    In  ante,  189,  note  (c). 

the  case  of  personal  property,  it  is  clear  (g)  8  T.  R.  2.  Adams,  33. 


(1)  Eldon  ».  Poe,  6  Blackf.  341 ;  Huddleston  v.  Garrett,  3  Humph.  629  ;  Winn  ».  Cole, 
Walker,  1 19.  But  a  defendant  cannot,  in  Pennsylvania,  avail  himself  of  this  rule,  against 
a  party  whom  he  has  fraudulently  induced  to  buy  a  bad  title.  Lane  v.  Reynard,  2  Serg.  Ac 
RawlC;  65.    But  see  Walker  v.  Coulter,  Addis.  390,  393. 

(2)  In  Smith  v.  Lorilard,  10  Johns.  338,  it  was  held  that  a  prior  possession  short  of 
twenty  years  under  a  claim  or  assertion  of  right,  will  prevail  over  a  subsequent  possession 
of  less  than  twenty  years  when  no  other  evidence  of  title  appears  on  either  side ;  but 
that  it  was  to  be  understood  that  the  prior  possession  of  the  plaintiflf  had  not  been  volunta- 
rily relinquished  without  the  animus  revertendi,  (as  is  frequently  the  case  with  possession 
taken  by  squatters^)  and  that  the  subsequent  possession  of  the  defendants  was  acquired  by 
mere  entry  without  any  lawful  right.  And  see  Bateman  v.  Allen,  Cro.  Eliz.  437.  Jack- 
son V.  Hazen,  2  Johns.  22  ;  Jackson  o.  Harder,  4  Johns.  202 ;  The  People  v.  Leonard,  11 
Johns.  504. 


(3)  See,  however,  Hopkins  v.  Ward,  6  Munf.  38. 


4)  Ace.  Jackson  v.  Pierce,  2  Johns.  221 ;  Jackson  v.  Deyo,  3  Johns.  417.  Jackson  v. 
Sisson,  2  Johns.  Cas.  321 ;  Goodtitle  v.  Way,  1  Term,  735 ;  Doe  d.  Eberall  v.  Lowe, 
1  H.  447.  An  equitable  title  is  no  offence  in  ejectment.  Lindley  v.  Coates.  1  Ohio, 
243;  Spencer  o.  Markle,2  lb.  263;  Holt  e.  Hemphill,  3  ib.  232;  Starle  «.  Smith,  5  ib. 
455 ;  Stuart  0.  Patish,  6  ib.  476 ;  Moore  0.  Burnet,  11  ib.  334  ;  Jackson  •».  Pierce,  2  Johns. 
221 ;  Sinclair  v.  Jackson,  8  Cowen,  543 ;  Thompson  v.  Whealley^  5  Smedes  Ic  Marsh,  499 ; 
Winn  V.  Cole,  Walker^  119. 


V.    EJECTMENT.  |9Q 

longer  prevails  (K)  (1).  But  where  trustees  ou^ht  to  convey  to  the  beneficial  v. 
owner,  it  will,  after  a  lapse  of  many  years  and  under  certain  circumstances,  k«ct""t- 
be  left  to  the  jury  to  presume  that  they  have  conveyed  accordingly  ;  so  where 
the  beneficial  occupation  of  an  estate  by  the  possessor  under  an  equitable 
title  (t)  induces  a  fair  presumption  that  there  has  been  a  conveyance  of  the 
legal  estate  to  such  possessor  (A;).  But  when  the  facts  of  the  case  preclude 
such  presumption,  the  party  having  only  the  equitable  interest  cannot  pre- 
vail in  a  Court  of  law  (0*  Where  a  lessor  and  his  lessee  joined  in  an 
under-lease  to  a  third  person,  in  which  it  was  provided  that  if  the  under- 
lessee  should  be  guilty  of  a  breach  of  covenant,  then  the  first  lessor  and 
his  lessee  might  enter  ;  it  was  held,  that  on  breach  of  the  covenant  in  the 
lease  to  the  undeMessee,  ejectment  might  be  maintained  by  the  first  lessee 
alone  (nt). 

The  lessor  of  the  plaintiff  must  also  in  thif  action  have  the  right  of  po9- 
9es8ion  at  the  time  of  the  demise  laid  in  the  declaration  and  at  the  com* 
mencement  of  the  action  (n)  (2).  Therefore,  the  doctrine  which  formerly 
prevailed,  that  a  mortgagee  might  maintain  an  ejectment  to  get  into  the 
receipt  of  the  rents  and  profits,  without  giving  a  notice  to  quit,  though  a 
tenant  under  a  demise  anterior  to  the  mortgage  be  in  possession,  is  now 
exploded  (o) ;  and  a  remainder-man,  or  reversioner,  cannot  support  this 
action  whilst  the  right  of  possession  is  in  another  (4).  Nor  can  ejectment 
be  sustained  where  the  right  of  entry  of  the  real  owner  of  the  estate  is 
taken  away  (^)  ;  either  by  twenty  years'  adverse  possession  (9)  (4),  or  in 
some  cases  by  a  descent  (5),  from  the  person  who  made  the  ouster  to  his  heir, 
when  a  writ  of  entry  must  be  resorted  to  (r)  ;  or  •by  a  discontinuance  («),  in  [  •lOl  ] 
which  case  frequently  the  remedy  for  the  issue  in  tail  is  only  by  a  writ  of 
formedon  (t).  But  the  circumstances  of  the  title  of  lessor  of  the  plaintiff 
having  expired  (u),  or  of  his  being  tenant  for  life,  and  having  died  (a;),  since 
the  day  of  the  demise  laid  in  the  declaration,  affords  no  ground  of  objec- 
tion on  the  trial,  and  proceedings  may  be  continued  in  the  name  of  the 
nominal  plaintiff  for  the  recovery  of  mesne  profits  and  costs. 

An  actiuzl  entry  is  not  in  general  necessary  for  the  support  of  this  ae- 

(h)  5  East,  138  ;  11  Id.  334.  (p)  3  Bla.  Com.  171,  206 ;  Bun.  Eject. 

(t)  But  no  presumption  that  an  outstand-  234,  43. 

ing  term  has  oeen  satisfied  will  be  made  in  (q)  21  Jac.  1,  c.  16 ;  7  East,  299.    What 

favor  of  a  party  having  no  merits,  and  not  is  not  considered  adverse  possession,  Adams, 

having  the  equitable  title,  &c.    6  Bing.  174.  47,  51,  70  j  3  B.  &  C.  757,  413  j  8  Id.  717  j 

4  T.  B.  683  ;  7  Id.  3,  47  ;  2  B.  &  A.  see  5  B.  &  Aid.  232  j  Tidd,  9th  edit.  1195. 

8  T.  R.  122  J  8  East,  248,  263.  (r)  3  Bla.  Com.   176,  206  ^  Run.  Eject. 

/)  Id.  ibid.  43;  supra,  note  (p).    When  not,  see  3  M. 

m)  Doe  d.  Bedford   v.  White,  4  Fmg.  &  Sel.  271. 

276  J  12  Moore,  526,  S.  C.  (s)  Ante,  190,  n.(p};  Selw.  N.  P.  652  to 

(«)  2  East,  257  j  13  Id.  210  j  Cro.  Eliz.  657. 

800;  2  M.  &  Sel.  446.    But  a  copyholder  (/}  1  Sannd.  312  c.  261.  n.  3  ;  Run.  Eject, 

may  lay  the  day  of  demise  between  the  sar-  42  ;  3  Bla.  Com.  206 ;  Bui.  N.  P.  99. 

(mder  and  his  admittance,  16  East,  208.  (u)  3  Campb.  447. 

(o)  Ran.  Eject.  109;  3  East,  449.  (x)  2  Stra.  1056;  3  Campb.  456. 


(1)  Vide  Jackson  v.  Sisson,  2  Johns.  Cas.  321 ;  Jackson  v.  Chase,  2  Johns.  84 ;  Jackson  v. 
Pierce,  Id.  226 ;  5  Halst.  158.  A  trustee  may  recover  in  ejectment  against  his  cestui  qM 
trust.  Beach  «.  Beach,  14  Vermont,  28.  But  see  as  to  what  title  is  sufficient  in  Pennsylva- 
nia, Whajrton's  Digest,  tit.  Ejectment. 

(2)  Eggleston  «.  Bradford,  10  Ohio,  312 ;  WUson  v.  Inloes,  11  Oill  &  John.  351. 

(3)  Vide  Jackson  v.  Schoonmaker,  4  Johns.  390 ;  Hall «.  Vandergrift,  3  Bam.  374. 

(4)  Jackson  v.  Wheat,  18  Johns.  44 ;  Smith  v.  Lorillaxd,  19  ib.  356 ;  Smith  «.  Bnrtii,  9 
ib.  147 ;  Doe  v.  Campbell,  10  ib.  477. 

'  (5)  A  descent  cast  does  not  in  Ohio  bar  an  ejectmenk    Holt  0.  Hemphill,  3  Ohio^  332. 
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▼.        tion  (1),  as  it  is  in  trespass ;  but  to  avoid  afine  with  proclamaitons,  it  most 
EJSGTME2IT.  jjg  njado  (y)  ;  and  in  manj  cases,  thoagh  not  absolutely  necessary,  an  entry 
is  advisable ;  thus  an  ejectment  may  be  brought  even  after  twenty  yearn 
adverse  possession,  if  there  has  been  an  actual  entry  within  the  twenty  (2) 
years,  and  ejectment  be  brought  withiji  a  year  after  such  entry  (z)  ;  and 
trespass  will  not  lie  for  mesne  profits,  which  occured  before  an  actual  en- 
try made  to  avoid  a  fine  (a). 
3dly.  The       ^^^^  action  is  only  sustainable  for  what  in  fact,  or  in   point  of  law, 
injaiT        amounted  to  an  ouBter  or  dispossession  of  the  lessor  of  the  plaintiff  (6). 
*»d  by      B^^  gmjjj  oueter  may,  and  usually  is,  by  merely  holding  over;  and  an  im- 
^i^it-     mediate  tenant  may  be  sued  for  the  holding  over  by  hisr  under-tenant, 
ted.  though  against  his  will  (e).    It  ia  necessary  that  the  possession  should  be 

adverse  or  illegal  at  the  time  of  the  supposed  dembe  laid  in  the  declara- 
tion in  ejectment  (c2)  ;  for  if  there  be  no  ouster,  or  the  defendant  be  not  in 
possession  at  the  time  of  the  bringing  of  the  action,  it  will  fail  (e)  (8) ;  and 
in  such  case  the  plaintiff  should  proceed  by  action  of  trespass.  An  action  of 
ejectment  is  sustainable  against  a  person  who  occupied  a  house  and  with- 
held possession,  though  he  did  so  merely  as  the  servant  for  another  (/). 
An  actual  ouster  may  be  by  driving  cattle  out  of  the  land,  or  by  not  suffer- 
ing the  party  to  occupy  it ;  and  in  such  case  even  one  tenant  in  common  (4) 
may  support  an  ejectment  against  his  co-tenant :  but  in  general  the  mere  re- 
ceipt of  all  the  profits  by  the  latter  will  not  amount  to  an  ouster  {g).  If  a 
tenant  underlet,  and  at  Uie  end  of  his  term  his  sub-tenant  refuse  to  quit,  the 
original  lessor  may  support  ejectment  against  both  and  both  are  liable  to 
pay  mesne  profits  (A). 

FleadiDgs,      The  requisites  and  forms  of  the  declaration  in  this  action  are  pointed  out 
^  •'-f      1  ^"  ^^  second  volume.     The  count  or  counts  should  be  on  the  ^demise  of 
[  *192  J  ^{|Q  person  entitled  to  the  legal  estate  and  to  the  right  of  posBeseion  at  the 
time  of  the  supposed  demise  (t)  ;  and  although  the  form  is  free  from  diffi- 
culty, yet  great  care  must  be  observed  in  applying  the  same  ;  thus  if  one  or 
more  tenants  in  common  were  stated  in  one  count  to  have  jointly  demised 


(y)  1  Sannd.  319,  261,  n.  3 ;  9  East,  17.  Cowp.  217 ;  Adams,  52. 
)  1  Saund.  319  c.  (A)  Roe  v.  Wiggs,  2  New  Rep.  330 ;  but 
)  7  T.  R.  727  J  1  Saund.  319  b.  see  Boume  v.  Richards,  4  Taunt,  720. 
'ftj  3  Bla.  Com.  199.  (*)  7  T.  R.  47  j  2  M.  &  Sel.  447 ;  16  East, 
\c)  Postf  195.  20o.    A  party's  name  should  not  be  inserted 
[d)  13  East,  210,  212 ;  2  East,  257.  as  a  lessor  merely  to  exclude  his  evidence 
>)  7  T.  R.  327;  1  B.  Ac  P.  573.  for  the  defendant,  3  Campb.  178;  and  if  a 
If)  Doe  d.  Cuff  V.  Stradling,  Sitting,  at  lessor's  name  be  insertea  without  his  con- 
Westminster  after  Trin.  Term,  1817,  coram  sent,  the  CJourt,  on  motion,  will  order  it  to 
Mr.  Justice  Bayley,  1  Chit.  R.  119.  be  struck  out  oi  the  declaration. 
(g)  Run.    Eject.   194  j    Co    Lit.  299  b  j 


(1)  Vide  Jackson  v.  Crysler,  1  Johns.  Cas.  125  ;  Siglar  v.  Van  Riper,  10  Wendell,  414  : 
Beecher  o.  Paxmele,  9  Vermont,  352 ;  Rood  v.  Willard,  Brayt.  67 ;  Holt  v.  Hemphill,  3 
Ohio,  232. 

(2)  But  such  entry  most  be  for  the  purpose  of  taking  possession.  Jackson  v.  Schoon- 
maker,  4  Johns.  390. 

(3)  Ace.  Jackson  «.  Hakes,  2  Caines,  335  ;  Cooley  v.  Penfield,  1  Vermont,  244 ;  M'Dan- 
iels  V.  Reed,  17  Vermont,  674. 

(4)  Vide  Bamitz  v.  Casey,  7  Cranch,  456;  Shaver  v.  M'Graw,  12  Wend.  562.  The 
revised  statutes  declare,  that  if  the  action  of  ejectment  be  brought  by  tenants  in  common 
sgabist  their  co-tenants,  they  shall  in  addition  to  other  necessary  evidence,  prove  that  the 
defendant  ousted  the  plaintiffs,  or  did  some  other  act  amounting  to  a  iot4il  denial  of  their 
right  as  Go-teiiAntfi.    Valentine  9.  Northrup,  12  Wend.  494. 
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to  thd  namiQal  plaintilT,  instead  of  iaserfcing  neparate  demises,  the  action        v. 
mmld  fail  (i).     On  the  other  hand,  nnneoessarj  counts  should  not  bo  insert-  *»ctj«ew. 
ed,  beoaose,  if  the  plaintiff  should  not  establish  all  on  the  trial,  he  would 
hare  to  pay  costs  (2). 

The  premises  must  be  described  with  certainty  (tn)  ;  and  the  omission  of 
the  description  where  the  premises  are  situate,  is  error ^  though  the  county 
and  yill  in  which  the  demise  was  made  have  been  stated  in  the  declaration 
and  the  venue  in  the  margin  (n)  (1). 

If  the  defendant  appear,  he  must,  by  the  terms  of  the  consent  rule, 
plead  only  the  general  issue,  though  he  may,  by  leave  of  the  Court,  plead  to 
the  jurisdiction  (o).  The  damages,  we  have  seen,  are  merely  nominal,  and 
it  is  usual  to  remit  them,  in  order  to  recover  a  real  compensation  in  an  ac- 
tion of  trespass  for  the  mesne  profits  (2),  which  may  be  brought  in  the 
name  of  the  nominal  plaintiff  or  of  the  lessor  (jo).  But  by  1  Qeo.  4,  c. 
87,  s.  2,  at  the  trial  of  an  action  of  ejectment  by  a  landlord  against  his 
tenant,  the  judge  may  permit  the  plaintiff,  after  proof  of  his  right,  to  re- 
cover the  whole  or  any  part  of  the  premises,  to  go  into  evidence  of  the 
mesne  profits  from  the  expiration  of  the  tenancy  down  to  the  time  of  the 
verdict,  or  to  some  day  specially  named  therein ;  and  the  jury  may  include 
damages  for  such  mesne  profits  in  their  verdict  (8).  Full  costs  are  recov- 
erable ;  but  when  the  judgment  is  against  the  casual  ejector  by  the  default 
of  the  party  in  possession,  the  only  mode  of  recovering  the  costs  is  by  an 
action  of  trespass  for  the  mesne  profits  (4),  which  much  resembles  the  com- 
mon action  of  trespass,  and  the  particular  properties  of  which  will  form 
the  next  subject  for  our  consideration.  The  judgment  is  that  the  plaintiff 
do  recover  his  term,  (or  terms,  according  to  the  number  of  demises  in  the 
declaration),  of  and  in  the  tenements,  and,  (unless  the  damages  be  remit- 
tedy  as  is  most  usual,)  the  damages  assessed  by  a  jury,  with  the  costs  of 
increase.  The  writ  of  possession  which  has  hitherto  followed  tho  judg- 
ment may  now  be  issued  immediately  after  the  trial  at  Nisi  Prius ;  in  cases 
where  the  verdict  is  given  for  the  plaintiff,  or  he  is  nonsuited  for  want*  of  r  •jgg  i 
the  defendant's  appearance  to  confess  lease,  entry  and  ouster,  upon  the 
judge's  certificate  to  that  effect,  under  the  1st  Will.  4,  c.  70,  s.  88. 

If  upon  notice  to  quit,  given  to  a  tenant,  he  give  notice  to  his  under-ten- 
ants to  quit  at  the  same  time,  and  upon  the  expiration  of  the  notice  he  quits 
80  much  as  is  occupied  by  himself,  but  his  under-tenants  refuse  to  quit,  an 
ejectment,  and  also  ftn  action  of  trespass  for  mesne  profits,  may  still  be 
maintained  against  him  for  so  much  as  his  under-tenants  have  not  given 
up  (9). 

(A)  Doe  p.  Errington,  3  Nev.  &  Man.  46.  the  plaintiff  in  an  action  for  an  escape  of  a 

(f)  1  Harr.  U,  Wo.  10.  defendant  ont  of  an  execution  in  the  action 

(»)  As  to  the  description  of  the  parish,  for  mesne  profits,  2  M.  &  Sel.  473.    The 

see  1  Y.  &;  J.  492.  lessor  of  the  plaintiff  cannot  release  the  ac- 

(*)  Doe  d.  Rogers  v.  Bath,  2  Nev.  &  Man.  tion  of  ejectment,  4  M.  &  Sel.  300. 

440.  (?)  Roe  V.  Wiggs,  2  Bos.  &  Pul.  New 

fo)  Adams  on  Eject.  241.  Rep.  330 ;  but  see  Bourne  v.  Richards,  4 

p)  The  nominal  plaintiff  may  be  made  Tamit.  720. 


{; 


(1)  Clait  V.  Clark,  7  Vermont,  100 ;  Wooster  «.  Bntler,  13  Conn.  309 ;  Newman  v. 
Lawless,  6  Missouri,  283. 

(S)  But  the  eatrjr  of  the  ftmittUm'  danmum  is  mere  form,  and  the  want  of  it  will  not  pie- 
ctttde  the  par^  fh>m  bringing  an  action  for  the  mesne  profits.  Van  Allen  v.  Rogers,  I 
Johns.  Cas.  281. 

rS)  Aee.  in  Pennsylvania,  Dawsoa  v.  M'OiU,  4  Whait.  230. 

[4)  Vide  Baron  9,  Abeel,  3  Johns.  483. 
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V. 


A  termor  vfho  lets  to  an  under-tenant  cannot,  after  his  term  has  expired, 
■JBCTMENT.  enforce  the  continuance  of  tho  undertenancj  by  distress,  if  the  under-ten^ 
ant  refuse  to  acknowledge  him  as  landlord,  or  pay  him  under  threat  of  dis- 
tress, although  the  under-tenant  still  retains  the  possession. 


VI.   ON  THE  ACTION  FOR  MESNE  PROFITS  (1). 

Yi.  ACTION       The  action  of  ejectment,  as  at  present  conducted,  though  nominally  a 
FOR  MESNE  ffiixed  acttou,  being  altogether  a  mere  fiction,  it  being  brought  by  a  nomi- 
in°"^eriii  ^^  plaintiff  against  a  n(?m2?wJ  defendant  for  a  supposed  ouster,  merely  «om- 
^^^     '  nal  damages  are  given  ;  and  satisfaction  for  the  injury  the  real  plaintiff  haa 
sustained  by  being  kept  out  of  the  mesne  profits,  &c.  is  not,  in  general  in- 
cluded in  the  verdict  in  the  ejectment.     The  law  has  therefore  provided  a 
remedy  for  this  injury ;  namely,  by  an  action  which  is  inform  an  action  of 
trespass  vi  et  armi»^  but  in  effect  to  recover  the  rents  and  profits  of  the  es- 
tate.    It  is  inform  an  action  of  trespass,  because  it  is  consequent  upon, 
and,  as  it  were,  supplemental  to,  the  action  of  ejectment,  and  therefore 
must  necessarily  bo  of  the  same  species  with  it.     In  this  action  the  plain- 
tiff complains  of  his  ejection,  of  the  reception  of  the  mesne  profits  by  the 
defendant,  and  of  the  waste  or  dilapidations,  if  any  comrnitted  or  suffered 
by  him,  and  prays  judgment  for  the  damages  thereby  sustained.     It  has 
been  said  that  the  lessor  in  ejectment  may,  if  he  please,  waive  the  trespass, 
and  recover  the  mesne  profits  in  an  action  for  use  and  occupation  (r)  ;  but 
this  election  must  be  limited  to  the  profits  accuring  antecedently  to  the  day 
of  the  demise  in  the  declaration  in  ejectment ;  for  the  action  for  use  and  oc- 
cupation is  founded  on  a  contract;  the  action  of  ejectment  upon  a  wronff; 
and  when  applied  to  the  same  period  of  time,  are  wholly  inconsistent  with 
each  other  ;  since  in  the  former  the  plaintiff  treats  tho  defendant  as  his  teo- 
r  1QA  1  ant,  and  in  the  ^latter  as  a  trespasser  (<)•     When,  however,  a  tenant  holds 
'-  -'  over  after  the  expiration  of  the  landlord's  notice  to  quit,  the  landlord,  af- 

ter a  recovery  in  ejectment,  may  waive  his  action  for  mesne  profits,  and 
maintain  debt  upon  the  4  Geo.  2,  c.  28,  against  the  tenant,  for  double  the 
yearly  value  of  the  premises  during  tho  time  he  so  holds  over ;  for  the  dou- 

(r)  Doug.  584  j  Cowp.  243.  (0  1  T.  B.  378,  387. 


( I)  The  right  to  mesne  profits  is  a  necessary  conseqaence  of  a  recovery  in  ejectment. 
Benson  v.  Matsdorf,  2  Johns.  369 ;  Murphy  v.  Greinon,  2  Hayw.  145,  Foindezter  v.  Cher- 
ry, 4  Yerger,  305.  See  Winkley  v.  Hill,  6  N.  Hamp.  391.  But  they  can  be  recovered  only 
smce  the  time  of  the  demise  laid  in  the  declaration.  Denn  v.  Chubb,  Coxe,  466,  and  pre- 
viously to  the  commencement  of  the  action  of  ejectment  in  Connecticut.  Starr  v.  Pease,  8 
Conn.  541. 

In  trespass  for  mesne  profits,  the  record  of  the  recovery  in  ejectment,  is  conclusive  of 
the  title  of  the  lessor  of  the  plaintiff,  at  the  date  of  the  demise,  but  not  of  the  time  when 
the  posse<!siun  commenced.  Foston  v,  Jones,  2  Bev.  &  Bat.  294 ;  Chirac  v.  Beinicker,  11 
Wheat.  280  ^  Whittington  v.  Christian,  2  Band.  353 ;  Bonttn  v.  Ducbane,  1  Blackf.  56 ; 
Llovd  Vj  Nonrse,  2  Bawle,  49. 

Ka  defence  can  be  set  up  in  bar  of  the  action  for  mesne  profits,  which  wonid  have  been 
a  bar  to  the  action  of  ejectment.  Baron  v.  Abeel,  3  Johns.  481 ;  See  Benson  o.  Matadorf, 
2ib  369. 

AAer  trespass  to  try  title  and  4  teoawry,  oo  other  action  vill  lie  for  mesne  profits. 
Sumter  tr.  Lehie,  Const.  Bep.  102» 
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hit  ralae  ia  given  by  way  of  penalty,  and  not  as  rent  (u)  ;  but  it  is  not  yet  n-  action 
settled  whether,  when  the  ejectment  is  founded  upon  a  notice  to  quit  given  '^^^^^^ 
by  the  tenant,  the  landlord  is  entitled  to  maintain  debt  upon  the  11  Geo.  2, 
0.  Id,  for  double  rent :  the  better  opinion  seems  to  be  that  he  is  not  (x). 
This  action,  however,  is  not  in  all  cases  necessary  ;  for  by  the  statute  (t/)j 
in  actions  of  ejectment  between  landlord  and  tenant,  the  landlord  may, 
upon  such  proof  of  his  right  to  recover  possession  of  the  whole  or  any 
part  of  the  premises  mentioned  in  the  declaration,  give  evidence  of  and  re- 
cover in  such  action  the  mesne  profits  of  the  premises  from  the  expiration 
of  the  tenant's  interest  down  to  the  time  of  the  verdict,  or  some  other  prior 
day,  to  be  specially  mentioned  therein ;  but  trespass  must  be  resorted  to 
for  the  profits  accriung  subsequently. 

The  action  for  mesne  profits  may  be  brought  pending  a  writ  of  error  in 
ejectment,  and  the  plaintifi*  may  proceed  to  ascertain  his  damages,  and  to 
sign  his  judgment  (1)  but  the  Court  will  stay  execution  until  the  writ  of  error 
is  determined  (2;).  The  action  is  local  in  its  nature,  and  must  be  brought 
in  the  county  where  the  lands  are  situate. 

The  action  for  mesne  profits  may  be  brought  btf  the  lessor  of  the  plain-  By  whom 
tiff  in  ejectment  either  in  his  own  name,  or  in  the  name  of  the  nominal  to  ^ 
lessee,  (John  Doe)  ;  but  in  either  shape  it  is  equally  his  action ;  for  it  is  /^^^^ 
not  in  any  manner  affected  by  the  fiction  which  prevails  in  the  ejectment  (2). 
It  is,  however  sometimes  more  advantageous  to  bring  the  action  in  the 
name  of  the  lessor  of  the  plaintiff,  who  is  the  party  really  concerned  ;  as 
he  may  then  recover  damages  for  the  rents  and  profits  received  by  the 
defendant  previously  to  the  time  of  the  demise  laid  in  the  declaration  in 
ejectment ;  which  cannot  be  done  at  the  suit  of  the  nominal  plaintiff  (i). 
And  the  Courts  will  stay  the  proceedings  until  security  be  given  for  costs, 
when  the  action  for  mesne  profits  is  brought  in  the  name  of  the  nominal 
leasee  (c).  The  action  may  be  brought  in  the  name  of  the  nominal  lessee, 
as  well  where  .the  judgment  in  ejectment  is  by  default,  as  where  it  is  upon 
a  verdict ;  for  there  is  no  distinction  between  the  judgment  by  default  and 
upon  verdict  in  this  respect:  in  the  one,  the  right  of  the  plaintiff  is  tried 
*and  determined  against  the  defendant,  and  in  the  other  it  is  confessed  (d).  [  *195  1 
A  tenant  in  common,  who  has  recovered  in  ejectment,  may  maintain  an 
action  for  mesne  profits  against  his  companion  (e).  A  joint  action  for 
mesne  profits  may  be  supported  by  several  lessors  of  the  plaintiff  in  eject- 
ment after  recovery  therein,  although  the  declaration  in  ejectment  con- 
tained only  a  separate  demise  by  each  (/).  In  the  case  of  Keech  dem, 
Warne  v.  Hall  (^),  where  it  was  held,  that  a  mortgagee  might  recover  in 


(«)  9  East,  310.  (*)  Bed.  N.  P.  87 ;  8  B.  &  C.  551,  note. 

:)  Cowp.  245 }  Barr.  1603 ;  9  East,  314 ;    See  an  additional  reaso     ' 
ms  on  Eject.  138  and  328,  2d  edit.  (c)  Say,  Costs,  126. 


(x)  Cowp.  245 ;  Barr.  1603 ;  9  East,  314 ;    See  an  additional  reason  there  given. 
Adams  on  Eject.  138  and  328,  2d  edit.  (c)  Say,  Costs 

[y)  I  Geo.  4,  c.  b7,  s.  2.  (a)  Burr.  665. 


z)  Cas.  Prac.  C.  P.  46;  12  Mod.  138.  («)  3  Wils.  1 18;  Bla.  Rep.  1077. 

\a)  As  to  ejectment  by  cburch-wardens  (/)  5  M  &  Sel  64 ;  2  Ch.  Rep.  410. 

and  overseers  in  that  character,  see  6  Car.  (g)  Doug.  21 ;  see  attte,  190. 
6c  P.  525. 


ri)  Jack.son  9.  Delancy,  5  Cowen,  33;  Lion  0.  Burtis,  ib.  408;  White  v.  Greitons, 
Minor,  331. 

(2)  A  disiieisee,  who,  having  a  right  of  entry,  enters  on  the  disseisor,  may  sustain 
trespass  for  the  mesDe  profits.  Cox  v.  Callender,  9  Mass.  533, 535  ;  Taylor  v.  Townsend» 
8  Masa^  411, 4IA }  Catts  v.  Spring  16  Uk  136|  137  j  Morgan  0.  Varickj  U  WendeU,  687. 
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VI.  ACTIOir 
ffOR   MESn 


Against 


[196] 

The  dedar" 
pleas,  ^c. 


ejectment,  without  a  previous  notice  to  qmt,  against  a  tenant  claiming  un- 
der a  lease  from  the  mortgs^r,  granted  after  the  mortgage,  ivithout  th« 
privity  of  the  mortgagee,  it  was  asked  by  the  counsel  for  the  defendant,  if 
such  mortgagee  might  also  maintain  an  action  against  the  tenant  for  mesne 
profits,  which  would  be  a  manifest  hardship  and  injustice  to  the  tenant,  as 
he  would  then  pay  the  rent  twice.  Lord  Mansfield,  C  J.,  gave  no 
opinion  on  that  point ;  but  said  there  might  be  a  distinction,  for  tibe  mori> 
gagor  might  be  considered  as  receiving  the  rent  in  order  to  pay  the  in- 
terest, by  an  implied  authority  from  the  mortgagee,  until  he  determined 
his  wUl  (A)  (1). 

The  person  against  whom  the  judgment  in  ejectment  has  been  given, 
ought,  in  general,  to  be  made  the  defendant  in  this  action ;  and  a  recovery 
in  ejectment  against  the  wife  cannot  be  admitted  as  evidence  in  an  action 
against  the  husband  and  wife  for  mesne  profits  (t).  It  seems  to  have  been 
doubted  whether  a  tenant,  whose  unde^tenant  holds  over  after  the  ezpira> 
tion  of  his  term,  is  liable  for  meme  profits  {Jc)  ;  but  in  practice  the  former 
is  often  joined  in  the  action  with  his  under-tenant ;  and  he  appears  to  be 
liable,  at  all  events,  if  he  has  expressly  recognised  the  acts  of  his  under* 
tenant,  and  has  received  rent  from  him  for  the  period  possession  was  imr 
properly  detained  (/).  And  in  general  any  person  found  in  possession,  af- 
ter a  recovery  in  ejectment,  is  liable  to  the  action ;  and  it  is  no  defence, 
that  he  was  on  the  premises  merely  as  an  agent,  and  under  the  license  of 
the  defendant  in  ejectment,  for  no  man  can  license  another  to  do  an  il- 
legal act  (2).  The  defendant,  however,  in  such  case,  will  only  be  liable  for 
the  mesne  profits  for  the  time  during  which  he  actually  retabed  posses- 
aon(m) .  The  action  being  in  trespass  could  not  be  maintained  by  or  against 
personal  representatives  for  the  profits  accruing  during  the  life-time  of  the 
testator  or  intestate,  and  received  by  him  (n).  But  we  have  seen  that  the 
3  &  4  W.  4,  c.  42,  sect.  2,  altered  the  law  in  this  respect  (o). 

The  Declaration  should  state  the  time  when  the  defendant  ejected  the 

1)laintiff,  and  the  length  of  time  he  was  kept  out  of  possession :  and  a  deo> 
aration  which  does  not  contain  these  averments  is  bad  on  special  demurrer ; 
but  the  defect  is  aided  after  judgment  by  the  statute  4  Ann.  c.  16  ( jo)« 
The  land  or  other  premises  from  which  the  profits  arose  should  also  be 
described  in  the  declaration.  It  is  usual  to  adopt  the  description  of  the 
premises  which  was  given  in  the  declaration  in  ejectment.  It  is  then 
averred  that  the  defendant  received  the  mesne  profits,  showing  their  value, 


(h)  And  see  4  Ann.  e.  16,  s.  10. 

/-•\  7  T    R    112. 

(*)  Per  Mansfield,  C.  J.,  4  Taunt.  720. 
(/)  And  see  Roe  v.  Wiggs,  2  New  Rep. 
330,  and  4  Taunt.  720. 

(m)  Girdleslone  ©.  Porter,  K.  B.  39  Geo. 


3;  Woodf.  LandL  &  Ten.  7th  ediu  419; 
Adams,  331.    So  a  servant  is  liable  in  tn> 
yer,  antej  129,  154. 
(n)  Ante,  70,  81. 


to)  Id.  ibid. 


)  13  East,  407. 


(1)  A  mortgagee  Gannot  sustain  an  action  for  the  mesne  profits  before  actual  entry,  al- 
though the  condition  has  been  broken,  and  he  has  commenced  an  action  to  foreclose. 
Wilder  «.  Houghton,  1  Pick.  69;  GibsoD  o.  Farley,  16  Mass.  280,  286 ;  Mayo  o.  Fletcher, 
14  Pick.  525,  531.  See  Boston  Bank  o.  Reed,  8  Pick.  459.  But  see  Lyman  v.  Mower, 
6  Vermont,  345 ;  Warner  v.  Pate,  5  ib.  166.  A  devisee  cannot,  after  judgment  in  his 
favor  in  an  action  of  formedon,  sustain  trespass  for  the  mesne  profits.  Fletcher  v.  M'Far- 
lane,  12  Mass.  43. 

(2)  Trespass  for  mesne  profits,  does  not  lie  against  the  lessee  of  a  disseisor.  Fletcher  9. 
VFarlane,  12  Mass^  43 ;  Emersou  v.  Thompson,  2  Pick.  473;  485,  486, 
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daring  the  time  the  plaintiff  was  kept  out  of  possession.  If  any  particular  vi.  actiov 
waste  or  injury  to  the  premises  was  committed  by  the  defendant,  the  same  '°*  *"*** 
should  be  stated  specially  ;  and  as  a  part  of  the  damages  the  costs  of  the 
action  of  ejectment  may  be  claimed.  And  the  8  &  4  W.  4,  c.  42,  sect. 
21,  seems  to  enable  the  defendant,  by  leave  of  the  Court  or  a  judge,  to 
pay  a  sum  to  cover  damages  into  Court,  though  this  was  not  before  ad- 
missible. The  plea  of  not  guilty  is  the  same  as  usual  in  trespass.  The 
general  rule  is,  that  a  party  against  whom  the  recovery  in  ejectment  was 
had,  cannot,  in  the  action  for  mesne  profits,  dispute  the  right  of  the  lessor 
of  ^e  plaintiff  to  recover  mesne  profits  after  the  day  of  demise  laid  in  the 
declaration  (j).  The  defendant  may  protect  himself  by  the  statute  of  lim- 
itations from  the  mesne  profits  accruing  more  than  six  years  before  the 
action  is  brought  (r).  Bankruptcy  is  no  bar  to  this  action,  because  the 
damages  are  uncertain,  and  could  not  be  proved  under  a  fiat  in  bankrupt- 
cy («).  Nor  does  the  discharge  of  the  defendant  under  an  insolvent  act 
protect  him  from  this  action  (t). 

In  estimating  the  damages  the  jury  are  not  confined  to  the  mere  rent  or  The  dam- 
annual  value  of  the  premises,  but  may  give   such  extra  damages  as  they  ^^i^7' 
may  think  the  circumstances  of  the  case  demand  (u)  ;  and  the  costs  of  the  ^'^  ^^  '' 
action  of  ejectment  are  recoverable  as  part  of  the  damages,  not  only  where 
judgment  by  default  was  obtained  in  the  action  of  ejectment,  but  also 
where  the  defendant  appeared  and  pleaded  in  that  action  ;  nor  is  it  material 
in  these  cases  that  such  costs  have  not  been  taxed  (2;).     And  the  plaintiff 
may  also  recover  as  damages  the  costs  incurred  by  him  in  a  Court  of  error, 
in  reversing  the  judgment  in  ejectment  erroneously  obtained  by  the  de- 
fendant, although  directly  such  costs  may  not  be  recoverable  (y).    If  the 
plaintiff  recover  less  than  40«.  and  the  judge  do  not  certify  that  the  title 
came  in  question,  the  plaintiff  is  entitled  to  no  more  costs  than  damages ; 
and  this  whether  the  action  be  in  the  name  of  the  lessor  of  the  plaintiff,  or 
in  that  of  his  nominal  lessee  (^z). 

(q)  See  Adams,  333,  335  ;  8  B.  &  C.  551,  (t)  3  B.  6c  Aid.  407. 

note.    As  to  the  evidence,  see  Adams,  335.  (tt)  2  Wils.  121. 

(f)  Bui.  N.  P.  88.  (x)  1  Cromp.  &  Jenr.  K.  29. 

(s)  Doug.  584.    But  where  the  damages  (y)  7  B.  dc  C.  404. 

are  reducible  to  a  certainty,  without  the  in-  (2)  2  Cromp.  Prac.  225 ;  Tidd.  9th  edit, 
tcrventiou  of  a  jury,  it    may  perhaps  be    964. 
otherwise,  id,  n.  (1).    And  see  Adams,  333. 


(I)  See  Emerson  v.  Thompson,  2  Pick.  473 ;  Denn  v.  Chubb,  Coze,  466 ;  Starr  v. 
Pease,  8  Conn.  541 ;  Little  v.  Meachums,  1  Tyler,  438 ;  Hasten  o.  Wickersham,  2  Watts 
U  Serg.  308 ;  Coach  v.  Geery ,  3  Harring.  423. 


[  nvr  ] 


CONSEQUENCES    OP    A     MISTAKE     IN    THE    FORM    OF 

ACTION. 

comt-         We  have  seen  that  the  Courts  consider  it  of  great  importance  that  the 
QusHCEs  OF  boundaries  between  the  different  actions  should  be  preserved  (a  );  and  the 
"rowTop*^  consequences  of  a  mistake  in  the  application  of  the  remedy  are  very  ma» 
ACTION,    tenal. 

When  the  objection  to  the  form  of  the  action  is  substantial,  and  ap- 
pears upon  the  face  of  the  declaration^  without  regard  to  eztrinric  facts, 
it  may  be  taken  advantage  of  by  demurrer,  or  by  motion  in  arrest  of  judg- 
ment, or  by  writ  of  error  (6).  But  if  the  objection  is  not  now  apparAit 
on  the  face  of  the  declaration,  but  may  only  be  established  by  the  proof 
of  extrinsic  facts,  then  the  only  mode  of  objection  may  be  on  the  trial  as 
a  ffariance  and  failure  in  proving  an  injury  as  described  in  the  declaration, 
and  consequently  ground  of  nonsuit.  Thus  where  the  plaintiff  in  an  ac- 
tion in  other  respects  on  the  case  stated  that  the  defendant  wilfully  drove 
his  coach  and  horses  agaitist  the  plaintiff  *s  carriage,  the  Court  arrested 
the  judgment,  on  the  ground  that  it  necessarily  appeared  from  such  allega- 
tion that  the  action  should  have  been  trespass^  and  not  case  (c).  When 
the  defendant  demurs  he  is  entitled  to  costs,  but  not  so  upon  a  motion  in 
arrest  of  judgment  (1),  or  writ  of  error  (2),  because  he  ought  to  have  ob- 
jected at  an  earlier  stage  and  by  demurrer ;  and  consequently  where  delay 
is  not  desired  by  the  defendant,  it  is  preferable  to  demur,  in  order  to  ob- 
tain costs.  The  cases  are  contradictory  upon  the  question,  whether  a 
substantial  objection  to  the  form  of  action  is  a  ground  of  nonsuit  (d)  (8). 
In  a  case  where  it  appeared  upon  the  face  of  the  declaration,  that  the  ac- 
tion should  have  been  brought  against  the  sheriff,  and  not  against  the  un- 
der-sheriff; after  verdict,  upon  a  rule  to  show  cause  why  a  nonsuit  should 
not  be  entered.  Lord  Mansfield  observed,  that  if  the  Court  should  order 
a  nonsuit  to  be  entered,  the  plaintiff  must  pay  the  defendant  his  own  costs, 
but  if  the  judgment  was  arrested,  each  party  must  pay  his  own  costs ;  but 
that  as  it  appeared  upon  the  declaration  in  that  case,  that  the  defendant 
might  have  demurred,  and  thereby  have  prevented  the  costs  of  the  subse- 
quent proceedings,  the  Court  would  arrest  the  judgment,  and  not  permit  a 
nonsuit  to  be  entered  (e)  ;  but  in  a  more  recent  case  it  was  held  other- 
wise (/)• 
[  •lOS  ]      When  the  objection  to  the  form  of  action  does  not  appear  on  the  face 

(a^  AmtBf  96,  97,  n.  (r).    The  Courts  wiU  «  Fleas  in  Abatement.'^ 
not  aecide  upon  a  question  in  a  wrong  form       Cc)  6  T.  R.  125 ;  8  T.  R.  188 ;   1  East, 

of  action,  even  though  the  parties  agree  to  109. 
waive  the  objection,  id.  (d)  Cowp.  407,  414 ;  1  Camp.  256. 

(ft)  I  B.  &  P.  476  J  6  T.  R.  125 ;  Cowp.        (e)  Cowp.  407. 
407 ;  5  Moore,  532.    Formerly  it  was  the       (/)  1  Camp.  256. 
ground  of  a  plea  in  abatement,  post,  title 


[l]  lu 


Vide  Fangbum  v.  Ramsay,  11  Johns.  141. 


the  State  of  New  York,  a  late  statute  has  given  costs  on  the  reversal  of  a  jndg- 
ment.    Sess.  36.  c.  96.  s.  13 ;  1  R.  L.  346 ;  i  Rev.  Stat.  618.  s.  31. 

(3)  The  plaintiff  cannot  be  nonsuited  on  account  of  a  defect  in  his  declaration.  Van 
Vechten  v.  Graves,  4  Johns.  403.  Nor  can  he  be  nonsuited  without  his  consent,  af^er  he 
has  given  evidence  in  support  of  his  cause.  Irving  d.  Taggart,  1  Serg.  dc  Kawls,  360. 
And  oa  a  motioa  for  a  new  tnai|  the  dftfundant  caaoot  object  to  the  £;^m  of  the  acUoa. 
Smith  o.  Elder^  3  Jobnx  109. 


CONSEQUENCES  OF  A  HISTAKS  IN  THE  FORM  OF  ACTION.  jgg 


or 


of  the  pleading9^  it  can  only  be   taken  as  a  ground  of  nonsuit,  in  ^'hich     com- 
case  the  defendant  will  be  entitled  to  his  costs  (g).    Thus  where  the  ac-  ^^^^^ 
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tion  was  in  assumpsit  for  money  had  and  received,  and  it  appeared  on  the  roRM  of 
trial  that  the  plaintiff  should  havo  declared  in  another  form  of  action,  yet  action. 
as  the  objection  was  not  apparent  on  the  face  of  the  declaration,  and  conse- 
quently the  defendant  could  not  demur,  or  avail  himself  of  it  otherwise  than 
on  the  trial,  it  was  decided  that  the  plaintiff  was  properly  nonsuited  (It). 
Where  the  plaintiff  has  mistaken  the  proper  form  of  action,  and  declared 
in  assumpsit  instead  of  debt,  he  may  even  in  a  penal  action  have  leave  to 
amend,  though  not  so  as  to  charge  the  defendant's  bail  {%).  But  it  seems 
discretionary  in  the  Court  to  permit  an  amendment  in  a  penal  action  (k)  (!)• 
If  by  either  of  these  means  the  plaintiff  fail  in  his  action,  and  judgment  bo 
given  against  him  for  that  reason,  and  not  upon  the  merits,  he  is  at  liberty 
to  commence  afresh  action  (2)  ;  and  the  defendant  cannot  plead  in  bar  the 
proceedings  in  the  first  ineffectual  suit  (I).  Thus,  if  the  plaintiff  by  mis- 
take bring  trespass  instead  of  trover,  and  judgment  be  given  against  him  on 
that  account,  the  defendant  cannot  plead  it  in  bar  to  an  action  of  trover 
brought  afterwards  against  him  {in  )*,  and  if  the  plmntiff  mistake  his  cause  of 
action,  and  the  defendant  demur,  the  plaintiff  is  certainly  not  precluded 
from  commencing  a  fresh  action,  and  may  reply  to  a  plea  in  bar  of  the  judg- 
ment on  demurrer,  that  the  same  was  not  obtained  on  the  merits  (n)  (3). 
Sut  if  the  defendant  plead,  and  the  plaintiff  take  the  issue,  and  a  verdict  be 
found  for  the  defendant  upon  the  merits,  the  plaintiff  will  be  estopped  from 
bringing  a  fresh  action  ;  provided  the  defendant  plead  the  former  verdict 
specially  as  an  estoppel ;  for  if  he  omit  to  do  so  it  is,  under  the  general  is- 
sue, mere\^  matter  of  argument  and  inference,  in  his  favor  {o)  (4).  If  the 
plaintiff  demur  to  the  plea  in  bar  upon  the  merits,  and  such  plea  be  suifi- 
cient,  in  that  case  also  no  second  action  can  be  commenced  (p)  ;  but  if  the 
plea  were  not  sufficient,  and  the  judgment  against  the  plaintiff  was  on  the 
defect  in  his  declaration,  the  former  judgment  against  him  will  be  no  bar 

(g)  Cowp.  407,  414.  4  j  Bl.  Rep.  831. 

(A)  Cowp.  414  to  419.  (o)  2  B.  &  Aid.  662 ;  M'Clel.  &  Y.  509. 

(«)  2  Marsh.  124,  185.  (p)  1  Mod.  207:  Vin.  Abr.  Judgment, 

(*)  3  Dowl.  636,  637.  Q.  4. 

(0  2  Saund.  47  p.  3.  Wils.  309.  (a)  1  Mod.  207  j  Vin.  Abr.  Judgment,  Q. 

(«)  Id.  Itnd.  4,  pi.  3. 

(n)  1  Mod.  207;  Vin.  Abr.  Judgment,  Q. 


(1)  Sec  Martin  v,  M'Knight,  1  Overton,  330;  Walton  v.  Kirby,  2  Hayw.  174  ;  Dulany 
V  Norwood,  4  Har.  &  M'Hen.  496;  Low  ».  LitUe,  17  Johns.  346  ^  Barber  ».  M'Henry,  6 
Wend.  516;  Davis  0.  Saunders,  7  Mass.  62. 

(2)  Vide  Benton  v.  Duffy,  Cam.  &  Norw.  98 ;  Com.  Dig.  Ac.tion,  L.  4 ;  Philips'  Ey.  235. 
Gose  9.  Stuart,  4  Wend.  95. 

(3)  A  decision  of  the  court  in  favor  of  the  defendant,  upon  an  agreed  statement  of  facts, 
and  a  nonsuit  of  the  plaintiff  entered,  and  judgment  thereon  for  the  defendant  for  bis  costs, 

Snrsuant  to  such  agreement,  constitute  no  bar  to  a  subsequent  action  for  the  same  cause. 
Inoxv,  Waldborough,  5  Greenl.  185;  10  Pet.  U.S.  C.  298;  Wilbur  t;.  Gilmore,  21  Pick. 
253.    See  Hampton  0.  Broom,  Miles,  241. 

(4)  Howard  v.  Mitchell,  14  Mass.  241 ;  Wood  v.  Jackson,  8  Wend.  1 ;  Church  v.  Lea^ 
Tenworth,  4  Day,  274  -,  Towns  9.  Nims,  6  N.  Hamp.  259 ;  Wright  v.  Butler,  6  Wend.  288  > 
Shaier  v.  Stonebraker^  4  OiU.  &  Johns.  359. 
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•OF  JOINDER  OF  ACTIONS  (t»). 

or  ACTiows.  Where  the  plaintitr  has  two  causes  of  action^  which  may  be  jomed  iq 
one  action,  he  ought  to  bring  one  action  only  (1)  and  if  he  commence  two 
actions,  he  may  be  compelled  to  consolidate  them,  and  to  pay  the  costs  of 
the  application  (r)  (2).  It  is,  therefore,  material  to  ascertain  when  several 
demands  may  be  included  in  the  same  action.  This  may  be  considered 
with  reference  to  firsts  the  joinder  of  different /(?r»i»  of  actions  ;  secondly , 
of  different  rights  of  action ;  and,  thirdli/,  the  consequences  of  misjoinder. 


1st.    Join- 
der of  dif- 
ferent 
forms  of 
action. 


The  joinder  in  action  often  depends  on  the /<?rm  (3)  of  the  action,  rather 
than  on  the  subject-maUer  or  cause  of  action :  thus  in  an  action  against  a 
carrier  for  the  loss  of  goods,  if  the  plaintiff  declare  in  assumpsit  he  can- 
not  join  a  count  in  trover,  as  he  may  if  he  declare  against  him  in  case ; 
for  the  joinder  depends  on  the  form  of  the  action  (s)  (4).  If  a  cause  of 
action  which  ought  to  be  laid  in  assumpsit,  be  improperly  laid  in  case,  and 
joined  with  a  count  in  trover,  no  objection  can  be  taken  with  effect  on  the 


(v)  The  joinder  of  several  persons  in  a 
suit  has  already  been  considered.  As  to 
joinder  of  actions  in  general,  see  2  Saund. 
117  a,  note;  Tidd,  9th  ed.  10  to  14;  Com. 
Pig.  Action,  G. ;  Bac.  Ab.  Actions  in  Gen- 
enU|  C. ;  2  Vin.  Ab.  38,  Actions,  Joinder, 
U.  c.  J  Gilb.  C.  P.  5,  &c. 

(r)  2  T.  R.  639 ;    Tidd,  9th  edit.  619. 


AHter  if,  at  the  time  of  bringing  the  first 
action,  the  other  cause  of  action  had  not  be- 
come perfect  and  complete,  id.;  1  Chit. 
Rep.  709  a;  9  Price,  303. 

(s)  Per  Butler,  J.  1  T.  R.  277.  And  see 
the  judgment  of  Lord  Ellenboioa^h,  C.  J., 
in  3  East,  70 ;  and  ante,  134. 


(1)  A  plaintiff  cannot  split  up  an  entire  cause  of  action,  so  as  to  maintain  two  suits 
upon  it,  without  the  defendant's  consent ;  if  he  attempt  to  do  so,  a  recovery  in  the  first 
suit  though  for  less  than  his  whole  demand,  is  a  bar  to  the  second.  Ingraham  v.  Hull,  11 
Serg.  &  R.  78;  Crips  v.  Tolrande,  4  M'Cord,  20 ;  Smith  v.  Jones,  15  Johns.  229 ;  Wil- 
lard  V.  Sperry,  16  Johns.  121;  Avery  v.  Fitch,  4  Conn.  362;  Vance  v.  Lancaster,  3 
Hayw.  130;  Corwin  v.  Corwin^  15  Wend.  557;  Strike's  case.  1  Bland.  95;  James  v. 
Lawrence,  7  Har.  &  Johns.  73 ;  Stevens  v.  Lockwood,  13  Wend.  644 ;  Guernsey  v. 
Carver,  6  Wend.  492  ;  Badger  v.  Titcomb,  15  Pick.  409  j  Hite  v.  Long,  6  Rand.  457;  Ex 
parte  Gale,  R.  M.  Charlt,  214 ;  Merrick  v.  Dawson,  2  Harring.  50 ;  Planters  &c  Mechanics 
Bank  r.  Chipley,  Georgia  Decis.  50. 

(2)  Vide  Thompson  v.  Shepherd,  9  Johns.  262.    See  on   the  subject  of  consolidating 
rtions.    M'Rhea  v.  Boast,  3  Rand.  481;  Scott  r.  Brown,  1  Nott  Ac  M.  417;  People*. 


Sf 


actions 

M'Donald,  1  Cowen,  189;  Brewster©.  Stewart,  3  Wend.  441 ;  U.  Suites  Bank  p.  Slron 
9  Wend.  451;  Planter's,  &c.  Bank  v.  Cohen,  2  Nott  &  M.  440;  Panot  p.  Green,  1 
M'Cord,  531 ;  Scott  v.  Cohen.  1  N.  &  M.  413  ;  Camman  v.  New  York  Ins.  Co.,  1  Caines, 
114 ;  Mickle  v.  Brewer,  3  Halst.  85 ;  Den  v.  Eemble,  4  Halst.  335 ;  Worley  v.  Glent- 
worth,  5  Halst.  241;  Brown  v.  Scott,  1  Dall.  145;  Rumsey  v,  Wynkoop,  1  Yeates,  5; 
Prior  t>.  Kelly,  4  Yeates,  128;  Groff  r.  Mussee,  3  Serg.  &  R.  262;  Reid  v.  Dodson,  1 
Overt.  395 ;  Powell  v.  Gray,  1  Alabama,  77 ;  Wilkinson  p.  Johnson.  4  Hill,  46 ;  Phillips  v. 
Delane,  2  Brevard,  429 ;  Sykes  v.  The  Planters'  House,  &c.,  7  Missouri,  477.  The  con- 
solidation rule  in  New  York  is  the  same  as  the  English  Rule.  Clason  p.  Church,  Coleman, 
62 ;  Waterbury  v.  Delafield,  1  Caines,  513 ;  Earl  p.  Lefferts,  Coleman,  98 ;  Jackson  v. 
Scanber,  4  Cowen,  78  ;  Higginson  v.  Gray,  8  Mass.  385.  Actions  will  be  consolidated  in 
New  York,  although  one  suit  was  commenced  before  the  cause  of  action  accrued  in  the 
other.  Dunning  p.  Bank  of  Auburn,  19  Wendell,  23.  See  Anderson  v.  Towgood,  1  Adol. 
&  El.  U.  S.  245. 

(3)  But  see  Hallock  o.  Powell,  2  Caines,  216. 

(4)  Causes  of  action  founded  on  tort  and  on  contract  cannot  be  joined  in  the  same 
declaration.  Church  v.  Mumford,  11  Johns.  480  ;  Clinton  p.  Hopkins,  2  Root,  225 ;  Ryle 
0.  Howlet,  3  Bibb.  347;  Stoyel  p.  Westcott,  2  Day,  418;  Wickliffe  p.  Saunders.  6  Mon- 
roe, 298 ;  Same  v.  Davis,  2  J.  J.  Marsh.  70 ;  Carstarphen  p.  Graves,  1  A.  E.  Marsh.  435 ; 
Sayers  v.  Scudder,  1  Penn.  53 ;  Van  Pelt  v.  Van  Pelt,  2  Penn.  619 ;  Toris  p.  Long,  1  Tay- 
lor, 20  ;  Traudle  p.  Arnold,  7  J.  J.  Marsh,  407. 

Trespass  or  trover  cannot  be  joined  with  assumpsit.  Polhtunns  v,  Annin,  Coxe,  176 ; 
Littte  o.  Gibbs,  1  South,  11 ;  Howe  p.  Cook,  21  Wendell,  29. 


OF  JOmDEB  OF  ACTK)NS.  IQQq 

groondof  miijainder^  but  only  the  particular  defectiye  eonnt  should  be. of  joocdse 
demurred  to  (0*  But  if  the  count  objected  to  be  for  a  nonfeasance  and  ^^^^'^^^"^ 
breach  of  a  contract,  and  is  substantially  in  aB9wmp9U^  though  it  omit  the 
words,  ^^  undertook  and  iaithfuUy  promiBed,"  yet  it  mriil  be  considered  as 
framed  in  assumpsit,  and  if  it  be  joined  with  other  counts  merely  for  torts, 
the  misjoinder  will  invalidate  the  whole  declaration  (u).  In  a  declaration 
on  the  case,  one  count  stated  that  the  plaintiff,  at  the  request  of  the  de« 
fendant,  had  caused  to  be  delivered  to  him  certain  swine  to  be  taken  care 
of  for  reward,  and  in  consideration  thereof  defendant  agreed  with  plaintiff 
to  take  care  of  the  swine,  and  re-deliver  the  same  on  request ;  and  the 
Court  held,  on  motion  in  arrest  of  judgment,  that  this  was  a  count  in  a«- 
sumpnY,  and  could  not  be  joined  with  counts  in  case  (x).  The  result  oi 
the  authorities  is  stated  to  be,  that  '^  when  the  same  plea  may  be  plead- 
ed, *and  the  same  judgment  given  on  all  the  counts  of  the  declaration ;  [  *200  1 
or  whenever  the  counts  are  of  the  tame  nature^  and  the  tame  judgment  is 
to  be  given  on  them  all,  though  the  pleas  be  different,  as  in  the  case  of 
debt  upon  bond  and  on  simple  contract,  they  may  be  joined"  (y)  (1). 
Perhaps  the  latter,  that  is,  the  nature  of  the  cause  of  action,  is  tlra  best 
test  or  criterion  by  which  to  decide  as  to  the  joinder  of  counts  (si).  By 
this  rule  we  may  decide  in  general  what  forms  of  action  may  be  joined  in 
the  same  declaration. 

In  actions  in  form  ex  contractu,  the  plaintiff  may  join  as  many  different 
counts  as  be  has  causes  of  action  of  the  same  nature  in  asmmipeit ;  so  also 
in  covenant,  debt,  account,  annuity,  or  scire  fadas  (a).  So  debt  on  bond 
or  other  specialty,  maybe  joined  in  the  same  action  with  debt  on  judgment, 
or  on  »mple  contract,  or  for  an  amerciament  (2)  ;  and  debt  and  detinue 
may  be  joined  together,  though  in  all  these  cases  the  pleas  are  different, 
and  in  detinue  the  judgment  also  varies  from  the  form  of  the  judgment  in 
debt  (()  ;  vrhich  joinder  has  probably  been  allowed,  because  the  practice  is 
sanctioned  by  the  entries  in  the  liegistrum  £revium(^c').  So  several 
counts  may  be  joined  in  one  action  on  a  penal  statute  for  different  penalties 
of  a  similar  nature,  as  for  several  acts  of  bribery  (J). 

So,  in  actions  in  form  ex  delicto^  several  distinct  trespasses  may  be 
joined  in  the  same  declaration  in  trespass  («)  (3).    And  several  causes  of 

(t)  6  East,  335,  336 ;  1  New  Reo.  45.  the  form  of  debt  and  detinue  in  the  same 

(k)  Thomas  v.  Pearse,  1  Chit.  Bep.  619,  declaration,  po5f,  vol.  ii.    In  5  Mod.  89,  it 

K.  B.  Easter  Term,  1817.    What  a  mis-  is  said  by  the  Court,  that  it  seems  strange 

joinder  of  case  and  assumpsit,  2  Chit.  Bep.  that  debt  and  detinue  should  be  joined,  be- 

343 ;  antCy  134,  136.  cause  these  actions  have  different  judgments. 

(z)  6  B.  &  C.  268  ;  ante,  136.  Mr.  Tidd  (p.  11.  n.  b.^  observes,  that  "in 

(y)  2  Saand.  117  e,  f ;  Bac.  Ab.  Actions  order  to  join  debt  and  aetinue,  it  seems  they 

in  General ;  Com.  Dig.  Action,  G.  must  both  be  founded  on  CotOract,"    Sed.  qu. 

(z)  Tidd,  9th  ed.  12.  (c)  Gilb.  C.  P.  5, 6,  7 ;  Bac.  Ab.  Actions 

(a)  Bac.    Ab.    Actions   in  General,  C. ;  in  General,  C. 

Com.  Dig.  Actions,  G ;  2  Vin.  Ab.  pi.  42,  (d)  4  T.  B.  2^9 }  3  T.  B.  103  -,  2  Vin.  Ab. 

45,  64  ;  Tidd,  9th  ed.  10,  11.  44,  pi.  49. 

(b)  Bro.  Ab.  Joinder  in  Action,  97  ;  Gilb.  (c)  2  Saund.  117  b ;  8  Co.  87  b  j  2  Vin. 
C.  P.  5;  2  Saund.  117  b ;  1  Wils.  252.    See  Ab.  38,  &c. ;  Heath's  Max.  7. 

(1)  Whipple  V.  Fuller,  11  Conn.  582. 

(2)  So,  debt  on  simple  contract  and  on  judgment  may  be  joined.  The  (Jnion  Cotton 
Iflaao&ctory  v.  Lobdell,  13  Johns.  462.  Or  on  specialty,  Mardis  v.  Terrell,  Walker, 
327 ;  Tillotson  v.  Stiff,  1  Blaekf  77 ;  Flood  v.  Yandes,  ib.  102 ;  Smith  v.  Lowell,  8 
pick.  178  -y  Vandeasen  v.  Blum,  18  Pick.  229,  231 ;  Famham  v.  Hay,  3  Blackf.  167. 
Bib  V.  Pindali,  5  Leigh,  109 ;  Patterson  v,  Chalmers,  7  B  Monroe,  595.  Counts  in  debt 
and  assumpsit  cannot  be  joined.  Flood  v.  Yandes,  1  Blackf.  102.  Counts  in  detinue  ex 
cpfHraetUf  and  in  debt  may  be  joined.    Backer  v.  Hamilton,  3  Dana,  36. 

(3)  Trespass  lies  for  damage  feasant  and  may  be  joined  with  a  count  for  rescue  or  pound 
breach.    Baker  v.  Dumbolton,  10  Johns.  240. 
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OF  joucosB  action  in  ea$e  may  be  joined  with  trauer  (/)  (1) ;  thus  case  againat  a  common 
or  ACTIONS,  oarrierfor  losing  goods;  or  a  count  for  immoderately  riding  a  horse;  or 
for  disturbing  the  plMntiflf  in  his  right  of  common ;  or  for  hindering  him 
from  landing  goods  upon  a  yard  of  the  defendant,  contrary  to  agreement 
between  them  (^)  ;  or  for  not  returning  to  the  plaintiff  a  spaniel  delivered 
to  the  defendant,  to  be  tried  and  returned  in  a  reasonable  time,  but  keeping 
and  detaining  the  same  from  the  plaintiff;  may  be  joined  in  one  action, 
with  a  count  in  trover  (A).  So  a  count  charging  defendant  with  having  pre- 
ferred a  charge  of  felony  against  plaintiff  before  a  magistrate,  and  having 
under  a  warrant  to  search  the  plaintiff's  house  for  stolen  goods,  obtained 
upon  such  charge,  entered  the  plaintiff's  house,  may  be  joined  with  counts 
r  •201  ]  strictly  in  case  (i)  (2).  So  in  replevin  the  plaintiff  may  in  the  same  *deo- 
laration,  count  on  several  takings  on  different  days,  and  at  different  places 
in  the  same  county  (i).  And  the  plaintiff  may,  in  a  declaration  in  tres- 
poMj  unite  a  count  for  the  battery  or  seduction  of  bis  servant,  per  quod 
9ervitium  amisitQ)^  with  a  count  for  battery  of  the  plaintiff  himself  (m), 
or  quare  clau%umf regit  (n),  or  trespass  and  rescue  (o)  (3)  ;  and  all  these 
counts  might  be  included  in  one  declaration,  though  the  loss  of  service, 
and  the  consequences  of  the  rescue,  might  be  made  the  subjects  of  an 
action  on  the  case  (p).  However,  if  these  injuries  be  joined  with  a  count 
in  trespass^  then  each  should  be  stated  to  have  been  committed  in  et  armia. 
But  in  order  to  prevent  the  confusion  which  might  ensue  if  different 
forms  of  actions,  requiring  different  pleas  and  different  judgments,  and  of  a 
different  nature,  were  allowed  to  be  joined  in  one  action,  it  is  a  general  rule, 
that  actions  in  form  ex  contractu  cannot  be  joined  with  those  in  form  ex 
delicto  (g).  This  assumpsit  cannot  be  joined  with  case  (r)  (4),  or  trover 
(«),  nor  trover  with  detinue  (t)  (5),  &c, 

(/)  Id.  ibid;  1  T.  R.  277 ;  3  Wils.  348.  9th  ed.  11. 

\g)  See  antCy  135.  (p)  See  ante,  134,  138;  2  Sannd.  117  c. 

(h)  Suproy  note  (/);  2  Sannd.  117  b.  and  notes. 

(i)  Hensworth  v.  Fowkes,  1  N.  &  M.  321.        (q)  The  only  exception  seems  to  be  debt 

(k)  Fitz.  N.  B.  68, n.  a;  Bui.  N.  F.  54;  2  and  detinue,  antty  200.    But  it  is  doubtful 

Vin.  Ab.  41.  whether  detinue  is  to  be  ranked  as  an  action 

(I)  Aleyn,  9 ;    Bac.  Ab.  Actions  in  Gen-  ex  delicto j  axtey  121 ;  and  whether  it  can  be 

eral,  C. ;  3  Wils.  18 ;   Heath's  Max.  7 ;  2  joined  with  debt  unless  the  count  in  detinue 

M.  &  Sel.  436  ;  2  New  Rep.  476.  be  founded  on  contract,  antef  200,  note  (b), 

(m)  3  Campb.  256,  in   notes,  2   M.  dc        (r)  6  B.  &  C.  268. 
Sel.  436.  (s)  2  Sannd.  117  c. ;  6  East,  335  ;  2  Chit 

[n)  2  New  Rep.  476 ;  2  M.  &  Sel.  436.  R.  343. 


[: 


o)  2  Lutw.  1249 ;  Lord  Raym.  83  j  Tidd,        p)  WiUes,  118. 

A  count  in  trespass  at  common  law,  may  be  joined  with  a  count  on  the  statute  for  the 
same  injury,  where  the  statute  gives  an  action  of  trespass.  Piescott  o.  Tufts,  4  Mass.  146, 
althou^  the  statute  gives  double  damages.  Fairfield  v.  Burt,  1 1  Fick.  244 ;  Worster  9. 
Canal  Bridge,  16  Fick.  541.  But  see  Whipple  v.  Fuller,  1 1  Conn.  582.  Counts  for  trespass 
quare  clavsum  and  de  bonis  asportatis  may  be  joined.  Farker  e.  Farker,  17  Fick.  236;  Bish- 
op V.  Baker,  19  Fick.  517. 

(IJ  Ayer  v.  Bartlett,  9  Fick.  156,  161 ;  Horsely  v.  Branch,  1  Humph.  199. 

(2)  See  16  Serg.  ^  Rawie,  375,  et  tea.  Slander  and  malicious  prosecution  may  be 
joined.  Miles,  v.  Oldfield,  4  Yates,  427.  Counts  for  malicious  suits  brought  by  the  defend- 
ant, one  in  his  own  name  and  one  in  the  name  of  a  third  person  may  be  joined.  Fierce  v, 
Thompson,  6  Fick.  197. 

(3)  Ace.  Baker  e.  Dumbolton,  10  Johns  240.  Counts  in  tresjpass  quare  davsum,  and  for 
assault  and  battery  may  be  joined.    Arnold  v  Maudlin,  6  Blackf  l87. 

(4)  Ace.  Stoyel  v.  Westcott,  2  Day,  418;  Wilson  v.  Marsh,  1  Johns.  503;  Church  9, 
Mumford,  1 1  Johns.  480 ;  Creel  v.  Bro^Mi,  1  Robinson,  265 ;  Hitt  v.  Lippitt,  Geo.  Decis. 
89  ;  Rodley,  v.  Roop,  6  Blackf.  158  j  Etchison  v.  Fost,  5  Blackf.  140;  Tucker  i?.  Gordon, 
2  Brevard,  136.  But  see  Hallock  v.  Fowell,  2  Caines,  216.  Contra.  Where  a  declara- 
tion contained  several  counts,  in  each  of  which  the  gravamen  stated  was  a  tortious 

(5)  Hood  V,  Hanning>  4  Dana,  21. 
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And,  with  the  above  exceptions,  ooonts  in  one  speeies  of  acHon  cannot  or  jomram 
be  joined  with  counts  in  another.  Thus  assumpsit,  corenant  (1),  debt  or  o'**^w«. 
account,  cannot  be  joined  with  each  other  (u)  ;  nor  trespass  with  case  (2,) 
for  thej  are  actions  of  distinct  natures,  and  the  judgments  are  different,  that 
in  trespass  being  in  strictness  qiu>d  capiatur,  and  that  in  case  quod  wt  m 
mUericardia  (x)  ;  and  neither  trespass  nor  case  could  be  joined  with  reple- 
vin or  detinue,  nor  can  the  two  latter  forms  of  action  be  united  in  a  suit. 
In  criminal  proceedings,  the  joinder  of  different  offences  of  the  same  de- 
gree in  an  indictment  does  not  render  the  proceedmgs  defective  ;  though  it 
is  a  matter  of  discretion  in  the  Court  on  motion  to  quash  an  indictment  so 
framed  (y). 

Where  the  same  form  of  action  may  be  adopted  for  several  distinct  in-  ^'^^\    ^ 
juries,  the  plaintiff  may  in  general  proceed  for  all  in  one  action,  tiiough  the  seversi 
several  rights  affected  were  derived  from  different  tities  ;  but  a  person  can*  rigku  of 
not  in  the  same  action  join  a  demand  in  his  own  rights  and  a  demand  as  ^^^^ 
representative  of  another,  or  autre  droit ;  nor  demands  against  ^  person 
on  his  own  liability,  *and  on  his  liability  in  his  representative  capacity  (z)*  [  *202  ] 
The  points  which  usually  occur  in  practice  may  be  considered  as  they 
arise  in  actions,  1st,  by  and  against  partners;  2dly,  husband  and  w\fe  ;  Sdly 
Ae  assignees  of  a  bankrupt ;  and  4thly,  execvJtorSy  ^e* 

In  actions  by  and  against  several  persons,  whether  ex  contractu  or  ex  1st.  Part- 
delieto^  all  ihe  causes  of  action  must  be  stated  to  be  joint  (8).  Thus  a '^"' 
plaintiff  cannot,  in  a  declaration  against  two  defendants,  state  that  one  of 
them  assaulted  him,  and  in  another  part  that  the  other  assaulted  him,  or 
took  his  goods,  for  the  trespasses  are  of  several  natures,  and  against  seve- 
ral persons,  and  they  cannot  plead  to  this  declaration  (a) .  Neither  cant  he 
plaintiff  in  trover  recover  agunst  sevoral  defendants  for  several  conversions 


(if)  Bac.  Ab.  Actions  in  General,  C.  (z)  Bac.  Ab.  Actions  in  General,  C. ;  2 

(x)  1  Lord  Raym.  272,  273  ;  2  Saund.  117  Vin.  Ab.  62  ;  Com.  Dig.  Actions,  G. 

e ;  117  c.  note  (c).  5th  edit.  (a)  2  Saund.  117  a :  Sty.  153,   154  :  4  T. 

(y)  8  East,  46,  47 ;  3  T.  R.  103;  1  Chit.  R.  360. 

Cilia.  L.  252  to  255 ;  7  &  8  Geo.  4,  c.  29,  8. 48. 


breach  of  the  defendant's  daty  as  an  attorney,  as  well  as  of  the  implied  promise  arising 
(torn  an  employment  for  hire;  it  was  held  that  each  count  contained  allegations  suffi- 
cieot  to  sapport  it,  either  in  tort  or  assumpsit^  they  were  not  incompatible,  and  might  be 
joined  in  the  same  declaration.  Church  v.  Mumford,  11  Johns.  479.  See  also  Jones  v, 
Conoway,  4  Yeatcs,  109. 

(1)  Pell  V.  Lovett,  19  Wend.  546.    But  see  s.  c.  22  Wendell,  369. 

(2)  Cooper  v.  Bissell,  16  Johns.  146,  in  which  case  trespass  vt  et  armU  being  joined 
with  trootfj  the  misjoinder  was  taken  advantage  of  by  writ  of  error.  But  although  tres- 
pass  and  trover  cannot  be  joined,  yet  a  complaint  of  an  injury  arising  partly  from  a  breach 
of  contract,  and  partly  of  misfeasance,  to  which  the  plea  is  not  guUty,  may  be  joined 
with  trover.    Smith  v.  Rutherford,  2  Serg.  &  Rawle,  358. 

(3)  Moose  9.  Platte  County,  8  Missouri,  467.  But  if  two  partners  agree  to  divide  an 
account,  against  a  joint  debtor,  equally  between  them,  and  the  debtor  consents  to  it,  and  ex-^ 
pressly  promises  to  pay  one  of  the  partners  his  moiety  of  the  debt,  the  partner  to  whom  the 
promise  was  made  may  maintain  an  action  for  his  half  of  the  account.  Blair  v,  Snover,  & 
Halst.  153.  See  also  Austin  o.  Walsh,  2  Mass.  401.  And  where  three  persons  by  bond, 
covenant,  or  note,  jointly  and  severally  contract  as  joint  or  several  at  his  election,  and  may 
join  all  in  the  same  action,  or  sue  each  one  severally  \  but  he  cannot  ader  suing  one  alone, 
and  recovering  judgment,  sue  the  other  two  jointly,  having  by  the  first  action  elected  to 
treat  the  contract  as  several  respecting  all.    Bangor  Bank  v.  Treat,  6  Greenl.  207. 
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or  fomsm  of  the  same  goods ;  in  order  to  fix  all  the  defendants,  he  most  proye  a  joint 
or  AcnoMi.  oonTtfsion  by  all,  and  if  the  eiddenoe  show  separate  conyersions,  he  must 
take  his  yeraict,  against  those  defendants  only  who  were  parties  to  some 
one  conyersion,  and  all  the  other  defendants  mnst  be  found  not  guilty  (5)  (1). 
But  in  the  case  of  a  snrviyor  of  seyeral  oontracting  parties,  a  demand  by 
or  against  him  as  survivor,  may  be  joined  with  a  demand  due  to  or  from  the 
party  in  his  own  right  (c)  (2,)  and,  aubject  only  to  a  plea  in  abatement,  counts 
upon  a  promise  by  the  defendant,  and  anodier  since  beoome  a  bankrupt 
and  cert^cated,  may  be  joined  in  separate  actions  against  the  solvent  part- 
ner alone,  with  counts  on  promises  made  by  the  defendant  solely,  since  the 
other  became  a  bankrupt  (d.) 

We  have  already  fully  considered  the  various  instances  in  which  a  Au^ 
^ui»iid  ^^'^  ^"^  ^f^  ought  to  sue  or  be  sued  jomtly  or  separately  in  an  action  ex 
and  wife.  cofUraetu  or  ex  delicto  (e)  •  It  will  be  sufficient  here  to  observe,  that  when 
the  wife  is  co-plaintiff  in  an  action  ex  contraetUy  no  cause  of  action  can  be 
included,  unless  it  bo  founded  on  a  contract  with  a  feme  brfore  marriage, 
or  she  be  the  meritorious  cause  of  action ;  and  her  interest  must  expressly 
appear  on  the  face  of  every  count  (/)  (3).  And  in  an  action  in  form  ex 
Micto  for  a  personal  bjury,  if  the  wife  be  joined,  the  declaration  must  pro- 
ceed only  for  torts  to  her  individually,  and  not  for  such  wrongs  as  only  af- 
fect the  husband  {g)  (4) . 

3dlv.  As-        ^^  ^^^^  ^^  before  partially  noticed  what  demands  may  be  joined  in 
signees  of  fta  action  at  the  suit  of  the  aeeignees  of  a  bankrupt  (A).    And  we  *remem- 
bankrapt.   ber,  that  counts  on  causes  of  action  accruing  to  the  assignees  after  the  bank- 
[  *208  ]  ruptcy,  may  be  joined  with  counts  upon  causes  of  action  which  accrued  to 
the  bankrupt  before  his  bankruptcy,  whenever  the  former  causes  of  action 
arose  upon  transactions  with  the  assignees  in  their  representative  character, 
and  the  money  recovered  thereon  would  be  assets  in  their  hands  in  such 
capacity  (A).    If  there  have  been  any  promise  to  the  assignees  or  cause  of  ac- 
tion since  the  act  of  bankruptcy,  care  must  be  taken  to  insert  some  count 
in  the  declaration  adapted  to  such  demand ;  and  where  two  partners  became 
bankrupts  at  different  times,  and  the  defendant  between  the  two  acts  of  bank- 
ruptcy illegally  received  money,  and  the  assignees  of  the  two  partners,  in 
their  action  to  recover  it,  declared  only  for  money  had  and  received  to  the 

(b)  1  M.  &  Sel.  588.  (/)  Ante,  28,  29.    The  declaration  must 

{cS  IB.  6c  Aid.  29  ^  2  Chit.  Rep.  436 ;  3  not  contain  a  count  on  the  promise  of  the 

T.  K.  433;  5  Id,  493;  6  Id,  582;  1  £sp.  husband  and  R7t/e  a/>er  marriage  even  to  pay 

Bep.  47.  her  debt  contracted  dum  sola,  1  Taunt.  212  ; 

(d)  6  Taunt.  179.  a/Ue,  57. 

§»)   As  plaintiffs  ex  contractu,  ante,  29  ;        {^g)  Ante,  72, 73. 
ex  delicto,  ante,  72.    As  defendents  ez        (h)  Ante,  24. 
amtractu,  ante,  57;  and  ex  delicto,  ante,  92.        (k)  Ante,  25. 


(1)  See  Chamberlin  ©.  Shaw,  18  Pick.  278;  Strickland  t>.  Barrett,  20  ib.  415;  Lock- 
wood  V.  Bull,  1  Cowen,  322. 

(2)  Davis  V.  Church,  1  Watts  &  Serg.  240.  Counts  on  demand  due  the  plaintiff,  as  sur- 
viving member  of  different  firms,  may  be  joined.    Stafford  v.  Gold,  9  Pick.o33. 

(3)  Vide  Staley9.  Barhite,  2  Caines,  221.  A  count  on  a  promise  by  a  husband  and 
wile  cannot  be  joined  with  a  count  on  a  promise  by  the  wife  while  sole.  Edwards  v. 
Davis,  16  Johns.  281. 

(4)  So,  slander  of  husband  and  wife  cannot  be  joined  in  the  same  action.  £ber9ol  o. 
Erug,  3  Binn.  555. 
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use  of  iht  hoo  pixrtnerM^  before  they   beeame  bankrapts,  and  in  an  or  jonrnm 
other  count  for  money  had  and  received  to  the  nse  of  the  plaintiff i  4U  «#-  or  AOTMim. 
9igfue9j  it  was  decided  that  the  plaintiffs  could  not  recover,  because  they 
should  have  declared  in  one  count  for  money  had  and  received  to  the  use 
of  the  partner  who  last  became  bankrupt,  and  of  the  plaintiCb  as  assignees 

(0- 

It  is  now  a  well  settled  rule,  in  actions  by  a  plaintiff  who  is  an  ez'  4thly.  Ex- 
eeutor  or  administrcaor^  that  where  the  maney^  when  recaveredj  tceuld  be  ecatocs, 
aeeetSy  the  executor  may  decUarefor  it  in  his  representative  diaracter;  and 
that  the  best  line  to  adopt  in  determining  whether  counts  may  be  jmed^ 
is  to  consider  whether  the  sum,  when  recovered,  would  be  assets  (m). 
It  is  therefore  clear,  that  an  executor  or  administrator  may  declare  ae 
midi  for  goods  sold  or  money  paid  by  him  in  that  character,  and  may  join 
such  count  with  counts  on  promises  to  the  testator  or  intestate  (n)  (1).  So 
money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff  as  ex- 
ecutor (9),  and  an  account  stated  with  him>as  executor,  for  monies  due 
and  owing  to  the  testator  (p),  or  to  the  plaintiff  as  executor,  or  to  the  plain- 
tiff and  his  wife  as  executrix  (9),  may  be  joined  (2)  with  counts  on  promtses 
to  the 'testator  or  intestate  ;  and  as  an  executor  may,  under  circumstances, 
lend  money,  it  should  seem  the  insertion  of  a  count  for  money  lent  by 
him  as  such  would  not  be  a  misjoinder  (r).  And  counts  on  promises 
made  to  an  intestate  may  bo  joined  with  counts  on  promissory  notes  given 
to  the  plaintiff  as  administrator  since  the  death  of  the  intestate  («)•  -^^  r  •on>i  1 
where  the  plaintiff  declared  as  executor  upon  a  bill  of  exchange  *indors-  L  ^^  J 
ed  to  him  in  that  character,  it  was  holden  sufficient  (0*  It  should,  how- 
ever, be  observed,  that  where  the  transaction  takes  place  after  the  death 
of  the  testator,  the  executor  has  the  option  of  declaring  in  his  private 
character  (u). 

But  an  executor  cannot  include  counts  on  causes  of  action  accruing  to 
him  in  his  private  right  and  individual  character,  with  counts  on  causes  of 
action  which  are  laid  to  have  been  vested  in  him  in  his  representative 
capacity  (x)  (3),  and  cannot  join  a  count  upon  a  bond  given  to  nis  testator, 

(0  3  B.  &  P.  465.  (q)  6  East,  405,  406 :  1  Taunt.  322 ;  2 

(m)  6  East,  405;  2  Saund.   117  d,  and    Marsh.    147,  ac. ;    1    Ld.    Raym.    437;   2 
notes,  5th  edit.;  1  Tannt.  332;  2  Marsh.    Saxind.  Ill  dj  semble com. 


147 ;  6  Tannt.  453,  S.  C. ;  2  Smith's  Rep.        (r>  3  B.  dc  Aid.  360. 

ft,  per  Le  Blanc,  J. ;  Tidd,  9th  edit.  12,        (s) 
13  ;  9  B.  &  C.  666.  150. 


416,  oer  Le  Blanc,  J.;  Tidd,  9th  edit.  12,        (s)  5  Price,  412;  7  W.  591 ;  1  B.  &  C. 


3  East,  104 ;  6  East,  405.  (0  1  T.  R.  487 ;  6  East,  410,  413 ;  2  Vin. 

3  T.  R.  659;  see  5  M.  &  SeL  294;  Ab.  48,  pi.  9. 

9th  edit.  12.  (v)  See  2  Ring.  177;  9  Moore,  340,  S.  C. 

(p)  5  East,  150 ;  6  East,  403,  406 ;  1  T.  Cx)  2  Saond.  117  c. 
.  487  ;  1  Taunt.  322 ;  2  Marsh.  147. 


Tidd, 


(1)  See  Hapgoodv.  Hoaghton,  10  Pick.  154;  SteiTBOs  v.  Oiegg,  10  8m.  &  H.234; 
SeDnng  v,  Keith,  2  Biuley,  192 ;  Penes  v,  Ayeinena,  3  Watts  &  Serg.  64 ;  Lowe  «.  Bow- 
man, 5  Blackf.  410 ;  Boyle  v.  Townes,  9  Leigh,  156 ;  Lea  v.  Hopkins,  7  Borr,  385. 

(2)  In  asnmmsU  by  an  administrator  de  bonis  non^  a  eoant  aUeging  a  promise  to  hava 
been  made  to  the  first  administrator,  may  be  joined  with  oonnts  alleging  a  promise  to  tiie 
plaintiff's  intestate,  and  a  promise  to  the  plaintiff.  Sullivan  v.  Holker,  15  Mass.  374. 
See  Clark  o.  Lamb,  6  Pick.  512 ;  See  also  Hirst  t;.  Smith,  7  Tnrm,  182 ;  Fay  v.  Evaas, 
8  Wend.  530. 

(3^  Bnt  see  French  v,  Merrill,  6  New  Hamp.  465.  Counts  by  or  against  an  ezecator 
or  aoministrator  cannot  be  joined  with  coasts  by  or  against  him  in  his  own  right.  MsMsi 
V.  fidreroB,  Cose,  252  ;  £pes  v.  'Dodleiy,  5  Band.  4S7 ;  GishraiB  v.  HBOni,  5  €H11.  4t 
Johns.  489;  Yates  «.  EimmeU, 5  Missouri,  87 ;  Jeffoidv.  BinggdU,6jiiia)fan,Ja. 
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OP  joiHDsm  and  a  count  upon  a  bond  giren  to  him  as  execntor,  in  the  same  action  (y)  ; 

oFicTioNs.  [q^  ^Jj^  executor,  by  taking  the  bond,  would  extinguish  the  original  debt, 
and  it  would  not,  when  reco7ered,  be  assets  (^z).  Where  six  years  have 
elapsed  since  the  death  of  the  testator  or  intestate,  or  it  may  on  any  other 
account  be  material  for  the  plaintiff  to  avail  himself  of  a  promise  or  acknowl- 
edgment since  the  death,  counts  should  be  introduced  in  the  declaration, 
on  promises  to  the  executor  in  that  character  (a)  ;  for  otherwise  such  pro- 
mise or  acknowledgment  cannot  be  given  in  evidence  (i)  (1).  In  every 
count  stating  a  debt  or  promise  to  the  executor  or  administrator  in  that 
character,  the  word  **  a«"  executor,  &c.  must  be  inserted  (c).  It  is  not 
enough  to  say  that  it  accrued  to  him,  ^'  executor,  or  being  executor  as 
aforesaid  ;''  but  it  must  be  averred  that  it  accrued  to  him  as  executor." 
However,  great  care  should  be  taken  not  to  introduce  unneeessarily^  in  a 
declaration  by  an  executor  on  a  cause  of  action  accruing  to  the  testator, 
counts  on  causes  of  action  alleged  to  have  accrued  after  the  testator's  death ; 
for  although  an  executor,  necessarily  suing  as  suehy  is  exempt  from  liability 
to  the  defendant's  costs,  if  the  action  fail,  by  reason  of  the  wording  of  the 
statute,  which  gives  costs  to  plaintiffs  (d)  ;  yet,  where  an  executor  might 
declare  in  his  private  character,  as  for  money  had  and  received  after  the 
testator's  death,  or  upon  an  account  stated  with  him  as  such,  concerning 
money  due  to  him  as  executor,  &;c.  (e)  ;  or  even,  it  seems,  if  the  account 
stated  be  alleged  to  relate  to  money  due  to  the  testator ;  the  executor  has 
no  privilege  as  to  costs  (2). 

So  in  an  action  agamst  an  executor,  a  count  cannot  be  introduced 
which  would  charge  him  personally;  for  the  judgment  in  the  one  case 

[  *205  ]  *would  be  de  bonis  testatons,  and  in  the  other  de  bonis  propriis  (/)  (3). 
Therefore  a  count  for  money  lent  to,  or  had  and  received  by,  an  exe- 
cutor as  such,  is  not  sustiunable  (^)  (4).    And  a  count  in  assumprit 

<9)3B.  &F.  7.    Sedvidel  T.H.^Sri',  (i)  See  9  B.  &  C.  668 ;  Tidd,  9th  ed.  978. 

6  East,  405.  (e)  8  Moore,  146  j  9  B.  &  C.  666 :  Tidd, 

(z)  5  Price,  412 ;  7  Id.  591 ;  6  Taunt.  457.  9th  ed.  978. 

(a)  See  the  forms,  post,  vol.  ii. ;  and  the  (/)  2  Sannd.  117  e.    But  of  late  counts 

consequences  as  to  costs,  5  Tyr.  322.  for  funeral  charges  against  the  executor  in 


Cb)  3  East,  409 ;  Willes,  29 ;  2  D.  &;  R.    that  character  have  succeeded,  see  3  Camph. 
>3;  1 ~  ■  "       "* 


363  ;  1  B.  &  C.  248,  S.  C. ;  1  B.  «&  Aid.  93 ;  298.  sed  quare, 

3  Id.  626  ;  5  Moore,  105,  508 ;  6  Taunt.  210.  (g)  2  Saund.  117  e ;  4  T.  R.  437  ;  1  Hen. 

(c)  5  East,  150 ;  2  Marsh.  151 ;  3  Saund.  Bla.  108 ;  7  B.  dc  C.  444 ;  1  M.  &  R.  102, 

117  d,  e,  note.    But  see  2  Lev.  110 ;  2  Vin.  S.  C. 
Ab.  47,  pi.  6,  48,  pi.  9  j  2  B.  &  P.  424. 


El)  Ace.  Jones  v.  Moore,  5  Binn.  573. 


^^2)  In  Pennsylvania,  an  executor  plaintiff  is  bound  to  pay  costs  to  the  defendant,  in 
case  of  nonsuit,  or  verdict  for  the  defendant,  as  well  where  he  necessarily  sues  in  his 
representative  character,  as  where  the  cause  of  action  arises  after  the  death  of  the  testator, 
Muntorf  r.  Muntorf,  2  Rawle,  180. 

(3^  See  Bachelor  v.  Fisk,  17  Mass.  464 ;  Eayser  v.  Disher,  9  Leigh,  357.  And  the  dec- 
laration containing  a  count  on  a  promise  by  the  defendant's  testator,  and  a  count  on  a  prom- 
ise by  the  defendants  as  executors  as  aforesaid,  for  work  and  labor  done  at  their  request,  is 
bad  on  general  demurrer.  Myer  p.  Cole,  12  Johns.  349.  Demott  «.  Field,  7  Cow.  56. 
But  a  count  on  a  promise  by  an  executor  or  administrator,  as  such,  and  in  which  he  is  not 
duirged  as  personally  liable,  may  be  joined  with  a  count  on  a  promise  by  the  deceased. 
Garter  v.  Phelps,  8  Johns.  440  ;  Malin  v.  Bull,  13  Serg.  6c  R.  441 ;  M'Kinley  v.  Call,  1  Mon. 
roe,  54  ;  Howard  v.  Powers,  6  Ohio,  93.  See  Mver  v.  Cole,  12  Johns.  349  *,  Reynolds  o. 
Reynolds,  3  Wendell,  244  *,  Bishop  v.  Harrison,  2  Leigh,  539. 

(4)  Sibbitt  0.  Lloyd,  6  Halst.  163.  Myers  v.  Cole,  12  Johns.  349.  Demott  v,  Field,  7 
Cowen,  58.  It  was  held  that  an  administrator  or  executor  may  join  in  the  same  declara- 
tion  eounts  on  thepromises  to  hioosel^  with  counts  on  promiaes  to  the  intestate  or  testator. 
Fxy  9.  Etiob,  8  Vend.  530. 
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against  husband  and  wife,  who  was  administrafcrix  with  the  will  annexed,  or  joum/oL 
upon  promises  by  the  testator  to  pay  rent,  cannot  be  joined  with  counts  °'  ^o"o«»- 
upon  promises  by  the  husband  and  wife  as  administratrix,  for  the  use  and  oo- 
cupation  by  them  after  the  death  of  the  testator  (K).  But  in  an  action  of 
covenant  against  an  executor,  on  the  deed  of  the  testator,  the  plaintiff  may 
join  a  breach  by  the  testator,  and  a  breach  since  his  decease  (i) .  So  an 
account  stated  by  the  defendant  m  executor,  of  monies  due  from  the  testch 
toTy  may  be  supported,  and  may  be  joined  with  counts  upon  promises  by 
the  testator ;  and  thb  is  the  common  mode  of  declaring  against  execu- 
tors and  administrators,  to  save  the  statute  of  limitations  (A)  ;  and  a  count 
upon  an  account  stated  by  an  executor  as  such,  of  monies  due  and  owing 
from  Jam  in  that  character,  may  be  joined  with  counts  on  promises  by  the 
testator,  as  such  account  stated  does  not  make  the  executor  personally  lia- 
ble (Q  (1).  Perhaps  a  count  for  money  paid  for  the  defendant  as  execu- 
tor may  be  joined  with  counts  on  promises  by  the  testator  (m).  Whenev- 
er an  executor,  &c.  is  sued  upon  promises  by  him  in  that  character,  the 
words  ^'  (IS  executor,"  &c.  must  be  inserted  in  each  count  in  stating  the 
promise,  and  also  in  stating  the  debt  or  cause  of  action,  if  it  be  laid  to 
have  accrued  after  the  testator's  death  (n). 

The  con8equ£nces  of  a  misjoinder  are  more  important  than  the  circum- 
stances of  a  particular  count  being  defective  ;  for  in  the  case  of  a  misjoin- 
der, however  perfect  the  counts  may  respectivelv  be  in  themselves,  the 
declaration  will  be  bad  on  a  general  demurrer,  or  m  arrest  or  judgment,  or 

3dly.  Con- 

(h)  3  B.  &  Aid.  101.                     '  admitted  the  debt,  or  promised  payment.         sequences 

(t)  10  East,  313.  (0  7  Taunt.  580  j    1  Moore,  305,  S.  C. ;  «  misjom- 

(t)  2  Saund.  117  c ;  1  Hen.  Bla.  102 ;  For-  Forresi's  Rep.  Exch.  98  j  6  East.  405  to  412  j  ^^' 

rest's  Rep.  Exchequer,  98.    Where  an  actual  10  East,  3 13.    Sed  vide  1  Hen.  Bla.  108, 114 ; 

account  has  not  been  slated  by  the  defend-  2  Saund.  117  d;  2  B.  &  F.  424. 

ant  as  executor,  add  counts,  nspost,  vol.  ii.  (m)  7  B.  &  C.  444. 

Connts  on  promises  by  the  defendant  as  ex-  (»)  2  B.  &  P.  424 ;  ante,  203. 

ecotor,  should  always  be  inserted,  if  he  has 


(1)  Collins  o.  Weiser,  12  Serg.  &  Rawle,  97 ;  Malin  o.  BoU,  12  Serg.  &  Rawle,  443. 
Vaughn  v.  Gardner,  7  B.  Monroe,  326.  See  the  observations  of  Mr.  Chitty  in  the  fourth 
edition.  It  has  been  held  that  a  declaration  stating  that  the  defendant's  testator  was  indebt- 
ed to  the  plaintiff,  in  a  certain  sum  for  money  lent  and  advanced,  and  that  the  testator 
being  so  mdebted  in  his  life-time,  the  defendant,  afterwards  as  such  executor,  after 
the  death  of  the  testator,  promised,  dec.  was  good.  And  Spencbr,  J.,  in  delivering 
the  opinion  of  the  court,  says,  '*The  counsel  seemed  to  suppose  that  the  judgment 
on  this  count  would  be  de  bonis  proprOSf  and  that  the  executor  would,  in  this  m^e  of 
declaring,  be  prevented  from  pleading  plene  admimstravit.  If  such  would  be  the  conse- 
quence, then  I  should  hold  the  objection  to  be  valid ;  but  according  to  the  cases  of  Secor 
V.  Atkinson,  (1  H.  Bl.  102,)  and  of  Executors  of  Hughes  9.  Hughes,  (7  Bro.  P.  C.  550,  and 
2  Saund.  1 17,  e.  note  2,)  the  judgment  will  be  de  bonis  testaioris^  and  tnis  mode  of  declaring 
is  adopted  merely  to  save  the  statute  of  limitations ;  consequently  the  defendant  is  not  pre- 
ventea  from  maidng  any  defence  under  such  a  form  of  declaring,  which  he  might  have 
made,  had  the  declaration  stated  the  promise  of  the  testator,  and  his  liability  only."  Whit- 
aker  v.  Whitaker,  6  Johns.  112.  And  promises  by  the  defendant  as  executor  or  adminis- 
trator, as  well  as  by  his  testator  or  intestate,  to  pay  for  work  and  labor  done  for,  or  goods 
sold  and  delivered  to  the  intestate,  may  be  joined  in  the  same  declaration,  and  a  count 
charging  a  promise  by  the  testator  or  intestate  in  his  Ufe-time,  and  after  his  death,  by  the 
defendant,  his  executor^  or  administrator^  as  aforesaid^  is  good.  Carter  v.  Phelps,  8  Johns.  440. 
A  declaration  by  a  plaintiflf,  as  admiaistratar,  containing  connts  for  goods  sold,  work  done, 
and  the  common  money  counts,  without  stating  an^  indebtedness  to  the  intestate  or  refer- 
ring to  the  plaintiff,  in  his  representative  character  m  any  subsequent  part  of  the  deelarar 
tion  except  in  a  profert  of  letters  of  administration,  is  bad  on  demnner.  Christopher  9. 
Stockhokn,  5  Wend.  36 ;  Vide  2  Leigh,  235. 


205  a  ^^  ^^^^  EUCTIONOF  ACTH)NS. 

OP  joxHDBJt  upon  error  (o)  (1)  ;  and  if  on  a  writ  of  error  one  of  ecveral  eounts  in  a 
oFACTioifs.  declaration  in  assumpsit  be  bad,  and  the  defendant  below  suffer  judgment 
by  default,  and  the  damages  be  assessed  generally  on  the  mrhole  declara- 
tion, such  judgment  must  be  reversed  (p).  A  demurrer  for  misjoinder 
r  •206  1  ™^^  ^  ^^  ^^®  whole  declaration,  and  not  'merely  to  the  defective  count 
^  or  breach  (9).    The  plaintiff  cannot,  if  the  declaration  be  demurred  to, 

aid  the  mistake  by  entering  a  nolle  tn'otequiy  so  as  to  prevent  the  operation 
of  the  demurrer  for  misjoinder  (r)  (^)  ;  though  the  Court  will  in  general  give 
the  plaintiff  leave  to  amend  by  striking  out  some  of  the  counts  on  payment 
of  costs  («).  In  some  cases,  however,  a  misjoinder  may  be  aided  by  in* 
tendment  after  verdict  (f).  And  by  taking  separate  damages,  or  by  enter- 
ing a  remittitur  damnaj  the  misjoinder  may^be  aided  (u)  ;  and  though  it  is 
reported  to  have  been  decided  that  if  assumpsit  and  trover  be  joined,  and 
there  be  a  verdict  for  the  defendant  on  the  count  in  trover,  that  does  not 
r  *207  1  ^^^  ^^  declaration  (a?),  such  doctrine  is  now  overruled  (y)  *(3). 


or  BLEC* 
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OF  THE  ELECTION  OF  ACTIONS  (4). 

»  ^u^^,-  ^^  considering  the  application  of  each  particular  action,  we  have  seen 
TIOH  or  that  the  party  injured  frequently  has  an  election  of  several  remedies  for  the 
'  same  injury  (a).    As  the  due  exercise  of  this  election  is  of  great  importance, 

it  may  be  useful  concisely  to  state  the  principal  pomts  which  direct  the 
choice  of  several  remedies.  And  these  may  be  with  reference  to,  1st,  the 
nature  of  the  plaintiff's  riffht  or  interest  in  the  matter  affected ;  2dly,  the 
security  of  bail,  and  the  process ;  3dly,  the  number  of  the  parties  to  the 
action ;  4thly ,  the  number  of  the  ccmeee  of  action,  and  the  joinder  thereof  in 
one  suit ;  5thly,  the  nature  of  the  defence,  and  whether  it  be  advisable  to 
compel  the  defendant  to  plead  specially ;  6thly,  the  venue,  or  place  of 
trial ;  7thly,  the  evidence  to  be  adduced  by  the  plaintiff  or  defendant ;  8thly, 
the  costs  ;  and,  9thly,  the  judgment  and  execution* 

(0)  2  Chit.  K.  697  ;  2  B.  &  P.  424  j  4  T.  R.  360 ;  Tidd,  9lh  edit.  681  j  1  Sannd.  207  c. 

R.  347 ;  1  Hen.  Bla.  108  ;    1  Taunt,  212.  (5)  4  T.  R.  348. 

See  in  general  as  to  the  consequences  of  (t)  2  Lev.  110;  Com.  Dig.  Action,  G.;  2 

mis-joinder  or  nonjoinder  of  partiesj  wheth-  Vin.  Ab.  47,  pi.  7.            • 

er  plaintiffs  or  defendants,  antey  13,  45,  66,  (u)  2  M.  &  Sel.  533;   11  Mod.  196;  2 

and  86.    Of  husband  and  wife,  tmte^  32,  59,  Vin.  Ab.  48,  pi.  9 ;  3  T.  R.  433. 

75,  and  93.  (x)  See  2  Saund.  117  c. 

fp)  1  Moore,  126.  (y)  2  M.  Sel.  533. 

(q)  1  M.  ^  Sel.  355,  366.  {a)  Com.  Dig.  Actions,  M. ;    Styles,  4 : 

(r)  1  Hen.  BU.  110,  111,  113,  114  >  4  T.  Co.  Lit.  145  a ;  2  Bla.  Rep.  1112. 


(1)  Cooper  V,  Bissell,  16  Johns.  146;  Fell  v.  Levett,  19  Wendell,  546.  But  see  S.  C. 
22  WendeU,  369 ;  Rodley  «.  Roop,  6  Blackf.  158 ;  Pharr  v.  Bachelor,  3  Ala.  237 :  Whitney 
«.  Crim,  1  Hill,  61 ;  West  «.  Stanley,  1  Hill,  69;  The  Governor  v.  Evans,  1  Pike,  (Ark.) 
349. 

(2)  The  defendant  can  avail  himaelf  of  the  miqoinder  only  by  demurring  to  the  whole 
deckratkin ;  he  cannot  plead  to  one  count  and  demur  to  the  other.  Smith  v.  Merwin,  15 
Wend.  184. 

r3)  But  see  Lusk  v.  Hastings,  19  Wend.  627. 

(4^  For  cases  in  which  an  election  of  action  may  be  made.  See  1  Met.  6c  Perk.  Dig. 
pp.  01,  62 ;  Tit.  Actions,  ch.  4. 
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Ist,  A  strict  legal  title  is  essential  to  the  support  of  some  remedies,  but   of  sleo 
in  othets  the  plaintiff's  bare  possession  of  the  property  affected  is  soffi-   ^'^  ^^ 
cient.     Where  the  title  of  the  plaintiff  may  be  doubtful,  it  is  in  general  ad-  ^^^  ^^^  ' 
visable  to  adopt  the  latter  description  of  remedy.     Thus  an  action  of  tres-  tixre  of  the 
pass  to  real  property  may  be  supported  against  a  stranger  by  any  person  in  piamtiff|it 
the  actual  possession,  though  he  have  no  title  ;  but  in  ejectment  the  lessor  ^Stw'S^ 
of  the  {Jaintiff  must  in  general  recover  on  the  strength  of  his  own  legal  fected. 
title  (i) ;  and  may  be  defeated  even  if  an  outstanding  term  in  a  trustee  be 
shown  unless  it  can  be  presumed  that  such  term  has  been  satisfied,  &c. 
Therefore,  where  the  title  of  the  party  injured  is  doubtful,  the  action  of 
trespass  should  sometimes  be  chosen ;  and  as  the  defendant  in  replevin 
for  a  distress  taken  damage  feasant,  must  in  his  avowry  or  cognizance  state, 
and  if  denied,  must  prove  a  title  to  the  Iocvlb  in  quo,  in  fee  or  tail,  in  him- 
self or  some  pers(m  from  whom  he  derives  his  title,  an  action  of  trespass 
is  preferable  to  a  distress,  where  the  title  of  the  occupier  of  the  land  may 
be  doubtful  (<f).     On  the  other  hand,  where  the  party  interested  can  clear- 
ly establish  a  title  in  himself  or  in  his  trustee,  and  yet  it  may  be  doubtful 
in  which  particular  person  the  legal  title  may  be  vested,  a  distress,  *or  an  [  *^^  } 
action  of  ejectment  where  there  has  been  an  ouster,  may  be  advisable,  be- 
eauae  in  replevin  brought  for  the  distress,  there  may  be  several  avowries 
upon  dLBforent  titles,  and  in  ejectment  there  may  be  several  counts  on  de- 
mises by  different  parties.    In  some  cases  we  have  seen  that  where  the 
property  of  a  person  has  been  taken  away  or  withheld  from  him,  he  may 
waive  the  tort  and  sue  in  assumpsit  for  the  value  (e^)  ;  but  as  bare  posses- 
sion is  sufficient  in  general  to  sustain  an  action  of  trover  or  trespass  against 
a  wrong-doer  (e) ;  it  may  often  be  better  to  adopt  one  of  those  forms  of 
action  than  to  sue  in  assumpsit  for  money  had  and  received,  as  in  the  lat- 
ter form  of  action  a  stricter  right  to  the  goods  or  the  proceeds  might  be 
required  (/)•     So,  where  an  injury  is  done  to  a  messuage  or  land,  it  may 
often  be  better  to  sue  in  the  name  of  the  tenant  than  in  the  name  of  the 
landlord  as  reversioner  (^),  because  in  the  latter  form  of  action  strict  proof 
of  the  letting  and  reversionary  interest  is  mdispensable  (K). 

SeconHy^    In  actions  in  form  ex  delicto^  as  in  ca^e^  trover,  detinue,  and  2dly.  Bail 
trespaaSf  tiie  defendant  cannot  be  arrested  without  a  special  order  of  the  ^^  F^ 
Court  or  a  judge,  and  it  is  not  usual  to  grant  such  order,  except  where  ^^^' 
there  has  been  ^n  outrageous  battery,  or  the  defendant  is  about  to  quit  the 
kingdom  (i)  ;  and  therefore  in  cases  where  it  may  be  material  to  have  the 
security  of  bailj  the  action  should,  if  possible,  be  framed  in  assumpsit  for 
money  had  and  received,  &c.,  adding  such  other  special  counts  as  may  be 
advisable  under  the  circumstances  of  each  particular  case  (k).    Where, 
however,  the  defendant  has  been  already  arrested,  the  form  of  action  must 
correspond  with  the  affidavit  to  hold  to  bail  and  the  form  of  action  stated 
in  the  capias,  or  other  process ;  for  otherwise  the  defendant  will  be  entitled 

m  1  East,  244,  246.    See,  howeyer,  mU^       Ch)  See  4  B.  &;  C.  465. 

18i9.  (t)  Midd,  9th  edit.    172.    See  Petersdorff 

(e)  1  Sannd.  341  e,  n.  2 ;  WiUes,  221.  on  Bail,  40,  41,  as  to  the  ezjpediency  of 

(a)  AxUf  100.  adopting  particular  forms  •{!  action ^atder 

e)  AMt,  61,  152,  154.  to  obtain  bail. 

/)  B.  &  C.  418.  (i)  3  East,  70. 
[g)  See  mU,  139,  140. 
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OF  BLBo-  to  his  discharge  oat  of  custody  on  filing  common  bail  (Z).  But  tlus  will  be 
the  only  consequence,  for  the  Court  will  not  on  this  account  set  aside  the 
proceedings  (1)  against  the  defendant  for  irregularity  (fn). 


TION  OP 
ACTIONS. 


"^^^y.  The  Thirdli/y  In  an  action  in  form  ex  contractu^  we  have  seen  that  if  a  per- 
the  parties.  ^^^  "^^^  OQght  to  be  made  co-plaintiff  be  omitted,  it  is  a  ground  of  non- 
suit, &c.  (n)  except  in  the  case  of  executors  or  administrators  (o),  whereas 
in  actions  in  form  ex  delicto^  the  nonjoinder  of  a  party  who  should  have 
r  *209  1  ^^^^  ^  co-plaintiff,  can  only  be  pleaded  in  abatement  (p)*;  and  consequent- 
ly the  latter  form  of  action,  if  it  can  be  adopted,  is  in  many  instances 
preferable,  where  there  is  reason  to  doubt  who  should  be  joined  as  a  plain- 
tiff. We  have  also  seen  that  a  joinder  of  too  many  defendointB  in  an  action 
in  form  ex  contractu  is  a  ground  of  nonsuit  (c[)  ;  and  that  the  omiinon  of  a 
person  who  ought  to  bo  made  a  defendant  may  be  pleaded  in  abatement  (r); 
but  that  in  actions  in  form  ex  delicto  the  omission  of  a  party  jointly  con- 
cerned in  committing  the  injury  cannot  in  general  be  pleaded  in  abatement^ 
and  that  when  the  injury  may  in  point  of  law  have  been  committed  by 
several,  the  joinder  of  too  many  defendants  will  be  no  ground  of  objec- 
tions (b)  ;  and  therefore,  where  it  may  be  doubtful  how  many  persons  should 
be  made  defendants,  it  is  advisable  to  declare  in  case,  in  preference  to  an 
action  of  assumpsit  (f).  So,  a  distress  for  a  rent  charge  is  frequently  pre- 
ferable to  an  action,  because  in  the  latter  all  the  pernors  of  the  estate 
charged  with  the  payment  must  be  joined  (u)  (2). 

4thly.  FourtMy^  Where  the  plaintiff  has  several  demands  of  a  similar  kind,  re- 

be^^?*he  ^^^®^*^^'®  i^  different  forms  of  action,  he  frequently  may,  and  then  he 
cau^  of  ought  to  proceed  for  the  whole  in  that  form  of  action  which  will  embrace 
actions,  his  various  claims  (x).  Thus  a  party  may  declare  specially  against  a  bailee 
for  neglect,  either  in  assumpsit  or  in  case ;  if  he  have  also  a  money  de- 
mand against  the  bailee,  due  on  simple  contract,  he  should  declare  for  both 
causes  of  action  in  assumpsit ;  but  if,  instead  of  the  money  demand,  he 
have  a  distinct  cause  of  action  in  trover,  the  declaration  should  be  in  case, 
with  a  count  in  trover,  in  order  to  avoid  the  expense  of  two  actions  (y). 
So,  for  a  money  demand  due  on  a  simple  contract,  the  plaintiff  in  general 
has  an  option  to  declare  either  in  assumpsit  or  debt ;  if  there  be  also  another 
demand  of  an  unliquidated  nature,  founded  on  a  simple  contract,  it  is  then 
proper  to  declare  in  assumpsit  for  both  causes  of  action ;  but  if  there  be 

Q)  7  T.  R.  80 ;  8  T.  R.  27  ;  5  T.  R.  402 ;  (r)  Ante,  46. 

2  East;  305 ;  1  Hen.  Bla.  310.  \s)  Ante,    66.    Bretherton    «.    Wood,   6 

(m)  6  T.  R.  363.  Moore,  141  \  3  Brod.  &  Bing.  54  ;  9  Price, 

(n)  Ante^  13.  408;  3  East,  62  to  70. 

(o)  Ante,  19.    The  nonjoinder  of  an  as-  (t)  Id.  ibid,;  3  East,  62  to 70. 

signee  of  a  bankrupt  is  no  ground  of  non-  {u)  Co.  Lit.  162  b;  1  Saund.  282,  n.  1, 


suit,  onto,  23.  and  284,  n.  3  ^  4. 

(p)  AjtUy  66.  (x)  Ante,  198, 

{q)  Ante,  44.  (y)  3  East,  70. 


n)  Contra  Rogers  ».  Rogers,  4  Johns.  485. 

(2)  By  St.  1834,  c.  189,  a  plaintiff  in  an  action  founded  on  contract,  brought  against 
several  defendants,  might  discontinue  as  against  one  who  had  been  defaulted,  and  pro- 
ceed against  the  otlxers.    Turner  v,  Bissell;  14  Pick.    192. 
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DO  nnliqnidated  demand,  or  if  part  of  the  demand  be  dae  on  specialty,  debt   or  ilbc- 
may  be  preferable.     So,  in  an  action  against  the  assignees  of  a  bankrupt   "^"  ^' 
for  rent,  if  it  be  doubtful  whether  they  have  accepted  the  lease,  although    ^^^^^ 
they  have  taken  possession,  it  is  advisable  to  declare  in  debt  on  the  lease, 
and  add  a  count  in  debt  for  use  and  occupation.     So  debt  on  a  life  policy, 
with  a  count  for  money  had  and  received,  may  be  preferable  to  covenant ; 
because,  under  the  common  count,   the  premium  may  in  some  cases  be 
claimed.    And  as  debt  and  detinue  may  be  joined  (z)^  the  declaration 
should  be  in  those  forms  of  action,  where  the  defendant  detains  the  plain- 
tiff's goods,  and  also  owes  him  a  debt.*  [  *210  ] 

Fifthbfj  By  a  judicious  choice  of  the  remedy,  the  defendant  may  be  5thiy.  The 
frequently  precluded  from  availing  himself  of  a  defence  which  he  might  defence, 
otherwise  establish.  Thus  in  assumpsit  against  a  person,  who  has  been  a 
bankrupt  for  money  had  and  received  by  him  before  his  bankruptcy,  how- 
ever tortiously,  his  certificate  would  be  a  sufficient  bar,  but  by  declaring  in 
ease  or  trover,  where  the  money  was  received  tortiously,  &c.  he  will  be 
deprived  of  such  defence  (a)  (1).  And  where  goods  have  been  sold  by  a 
person  in  contemplation  of  bankruptcy  by  way  of  fraudulent  preference  to 
a  creditor,  the  remedy  by  the  assignee  should  be  trover,  and  not  assumpsit 
as  for  goods  sold  and  delivered ;  because,  in  the  latter  form  of  action,  the 
defendant  might  avail  himself  of  the  debt  from  the  bankrupt  as  a  set-off  (5). 
And  in  cases  of  fraud,  the  statute  of  limitations  may  not  begin  to  run  till 
the  fraud  is  discovered,  and  therefore  it  would  be  sometimes  advisable  to 
sue  for  the  fraud,  and  waive  the  action  of  assumpsit.  Thus,  where  the 
defendant  was  guilty  of  a  fraud  in  not  taking  a  sufficient  security  on  his  in- 
vesting plaintiff's  money,  the  plaintiff  might  waive  the  fraud,  and  sue  in  as- 
sampnt  for  not  procuring  sufficient  security  ;  but  if  it  be  apprehended  that 
the  defendant  would  in  such  action  of  assumpsit  establish  a  defence  under 
the  statute  of  limitations,  it  would  be  better  to  declare  in  case  for  the  fraud, 
as  the  statute  might  then  only  run  from  the  time  the  fraud  was  discovered  (c). 
The  election  of  the  form  of  action  was  also  frequently  material,  in  order 
to  compel  the  defendant  either  to  take  issue  upon  some  particular  allegation 
in  the  declaration,  instead  of  putting  the  plaintiff  to  prove  the  whole  of  his 
case,  or  to  compel  the  defendant  to  state  his  ground  of  defence  specially  (d). 
Thus,  in  covenant  for  rent,  the  defendant  must  plead  to  some  particular 
allegation,  and  there  is  no  general  issue  ;  but  in  debt  on  a  lease  he  might 
have  pleaded  nil  debety  and  thereby  compelled  the  plaintiff  to  prove  the 
whole  of  his  declaration  (0).  So  trespass  was  in  general  preferable  to  case, 
because  in  the  latter,  under  the  general  issue,  the  defendant  might  not  only 
dispute  the  pluntiff's  statement  of  his  cause  of  action,  but  sJso  give  in 
evidence  most  matters  of  defence,  but  which  he  must  have  pleaded  spe» 

see  also  3  B.  &  A:  288,  626 ;  2  6.  A;  C. 
Marsh.  184 ;  ante,  144.    153 ;  3  D.  &  R.  326|  S,  C.  \  sed  vide  5  B.  6c 
2  Hen.  61a.   135 ;  ante,    C.  259 ;  8  D.  &  R.  14,  S.  C. 
U\.'  When  not,  see  10  East,  378,  418.  (d)  Fast,  tit.  Fleas, 

(c)  4  Moore,  502 ;  2  B.  &;  B.  73,  S.  C. ;        (e)  Lord  Raym.  1500. 


(1)  But  the  plaintiff  cannot  by  declaring  specially,  ez  contraetUf  when  he  may  recover 
his  demand  under  a  gemrtd  cvwU,  deprive  the  defendant  of  his  set-off.  Downer  v.  Eggle- 
ston,  15  Wend.  51. 
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w  suo-  cially  in  treflpasa  (/) ;  and  detinue  was  in  some  eases  pveferable  to  trover, 

Imom,   ^  oi'der  to  compel  the  defendant  to  plead  his  lien  specially  (^).    Bat  tlM 

general  pleading  rales  of  Hil.  Term,  4  W.  4,  requiring  a  special  plea,  in 

most  eases  hare  put  an  end  to  many  of  the  former  grounds  of  preference. 

yenne.  ^  SiotUy^  In  some  cases  there  may  be  two  or  more  actions  in  effect  for 
£  *2il  ]  the  same  injury,  the  one  hcal^  and  the  other  trasMitary.  Thus,  "debt  for 
rent,  by  the  assignee  or  devisee  of  the  lessor  against  the  lessee,  is  local, 
and  must  be  laid  in  the  county  where  the  estate  lies  (A)  ;  but  in  covmoaiiy 
at  the  suit  of  the  same  parties,  upon  an  express  eovenant  for  the  payment 
of  rent,  &c.  the  venue  is  tran^tory  (e)  ;  and  consequently  the  latter  form  of 
action  should  be  adopted,  where  it  may  be  advisable  to  try  the  cause  out 
of  the  county  where  the  estate  is  situate. 

7thi3r.  The  Seventhly ^  The  evidence  must^also  be  attended  to  in  the  election  of  ae* 
evi  ence.  ^.^^^  Thus,  it  18  frequently  more  convenient  &at  the  action  should  be 
trespass  than  case,  because  if  it  be  laid  in  trespass,  no  nice  points  can  arise 
upon  the  evidence,  by  which  the  plaintiff  may  be  defeated  upon  the  form 
of  the  action,  as  there  may  in  many  instances,  if  case  be  brought  (k).  And 
here  we  may  again  allude  to  the  advantage  of  using  trespass  by  the  tenant^ 
rather  than  case  by  the  reversioner,  in  the  case  of  injury  to  land  (V).  And 
very  often  the  form  of  action,  by  driving  the  defendant  to  plead  more  spe* 
cially,  may  narrow  the  plaintiff's  evidence  (m). 

Costs*  EigMhly^  In  actions  in  form  ex  contractu^  the  plaintiff  is  in  general  en* 
titled  to  full  eo9i%^  though  he  recover  less  than40«.  damages,  it  haidng  been 
decided  tiiat  the  22  &;  23  Gar.  2,  c.  9,  does  not  extend  to  actions  of  aa- 
flumpsit,  debt,  detinue,  or  covenant  (n)  ;  and  therefore  it  is  not  in  general 
material,  so  far  as  respects  the  costs,  which  of  these  forms  of  action  be 
adopted.  But  in  trespass  for  injuries  to  the  person,  or  to  real  property, 
if  the  plaintiff  recovers  less  than  40«*  damages,  he  is  not  entitled  to  more 
costs  than  damages ;  and  therefore,  for  such  injuries,  when  practicable,  it 
is  frequently  advisable  to  declare  in  case  or  trover ;  in  which  full  costs  are 
nsuaUy  recoverable  (p)  (1).  So  an  action  on  the  case  was  frequently  pre- 
ferable to  an  action  of  trespass  against  several  defendants,  because  in  tree- 
pass,  if  one  defendant  was  acquitted,  he  might  obtm  his  costs,  but  which 
he  was  not  entitled  to  in  an  action  on  the  case  (p).  And  as  no  fine  was 
pud  upon  issuing  an  original  writ  in  covenant,  that  action  was  on  that  ac- 
count in  seme  cases  preferable  to  debt.  The  3  &  4  W.  4,  o.  42,  s,  32, 
enabling  the  judge  to  give  an  acquitted  defendant  his  costs  in  every  form  of 
action,  and  the  2  W.  4,  c.  39,  abolidiing  the  use  of  an  original  writ  in 
personal  actions,  have  put  an  end  to  the  last  two  grounds  of  preference. 


(/)  Ante,  144  J  post,  tit.  Plet*.  (n)  Tidd,  9th  edit.  963. 

(£)  Amu,  124.  (0)  6  T.  R.  129,  130 ;  Tidd,  9th  edit.  963. 

(h)  1  Saund.  238, 241  \  Sir  W.  Jones,  53.    The  judge  may,  in  the  latter  actions,  certify 

t)  Id.  ibid.  to  take  away  costs ;  but  this  power  is  not 

k)  3  East,  600.  oAeii  ex^cised. 

I)  AntCj  208.  (p)  See  Tidd,  9th  edit.  986. 

m)  AnU,  210. 


(1)  See  1  Met.  ft  Perk.  Big.  Tit.  OostSi  eh.  4.  p.  600^  et  am. 
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IRnMy,  The  action  of  debt  is  frequently  preferable  to  assnmpsit  *or   of  slbc- 
covenanty  because  the  judgment  in  debt  by  nil  cUcity  &c.  is  in  general  final,    ''^"  ^' 
and  execution  may  be  issued  immediately  without  the  expense  and  delay  g.. . 
of  a  writ  of  inquiry,  which  is  usually  necessary  in  assumpsit  or  covenant,  Jadgment 
in  the  case  of  judgment  by  default  (9)  ;  and  it  is  better  to  proceed  in  debt  uid  execu- 
on  an  award  than  on  the  arbitration  bond,  because  in  case  of  judgment  by  ^^' 
default  in  an  action  on  the  latter,  a  writ  of  inquiry  is  necessary,  under  the 
8  and  9  W.  3,  c.  11  (r)  (1).    Replevin  or  detinue  is  preferable  to  trover, 
when  it  is  important  to  obtain  the  goods  themselves  («). 

The  circumstance  of  a  party  having  elected  one  of  several  remedies  by  ^^^  ^ 
€utionj  will  not  in  general  preclude  Um  from  abandoning  such  suit,  and  ^^^^^^^^' 
after  having  duly  discontinued  it,  he  may  adopt  any  other  remedy.  It 
seems  that  an  action  for  rent  may  be  supported,  although  a  distress  has 
been  made,  provided  it  has  not  produced  actual  satisfaction  (t).  The 
plaintiff  cannot  in  general  bring  a  fresh  species  of  action  for  the  same  cause 
whilst  the  former  is  depending,  or  after  it  has  been  determined  by  a  ver- 
diet  ;  and  it  is  a  rule  that  the  party  applying  for  an  information  shall  be  un- 
derstood to  have  made  his  election^  and  waived  his  remedy  by  action, 
whatever  may  be  the  fate  of  the  motion  for  the  information,  unless  the 
Court  think  fit  to  ^ve  him  leave  to  bring  an  action  (u) . 

(q)  Tidd,   9th  edit.    573.    But  in  many  (5)  Anie,  142, 189  ;  2  Stark.  288. 

cases  the  writ  of  inquiry  is,  it  seems,  neces-  (t)  1   Salk.  248  j   1  Ld.  Raym.  719 ;  2 

sary  even  in  debt ;  as  m  debt  for  use  and  Chit.  Rep.  301 ;  1  B.  &:  A.  157 ;  5  Moor, 

ooeapation,  for  not  setling  out  tithes,  or  for  542. 

fi>reign  money,  5  B.  &  Aid.  885  ^  Tidd,  9th  (u)  2  T.  B.  198 ;  1  Chit.  Crim.  Law,  855. 

edit.  573.     Sed  quare.  856 ;  Rex  v.    Sparrow,    Tidd,  9th  ed.  10^^ 

(r)  Posi,  vol.  ii.  note  (e) ;  1  M.  &:  R.  278  b ;  see  mae,  229. 


(1)  By  the  statute  of  the  State  of  New  York,  sess.  24,  c.  25,  s.  2,  no  writ  of  error 
*^  bronght  to  reveree  any  judgment  given  in  any  permnal  action,"  is  a  stay  of  exectitiaay 
QKlMf  bail  in  enor  b«  pat  in.    2  Qav.  SHU.  595,  s.  27,  28. 


[ •218  ] 


•CHAPTER  m. 
Of  PUading  in  General  (a). 


DKFINmON. 
I.      THE  FACTS  NECESSARY  TO  BE  STATED. 
II.      THE  MODES  OF  STATING  SUCH  FACTS. 
in.      THE  RULES  OF  OONSTRUINa  PLEADINGS. 
lY.      THE  DIYISION  OF  PLEADINGS. 


uFiNiTioR.  Pleading  is  the  statement  in  a  logical  and  legal  farm  of  the  facte  which 
constitute  the  plidntiff's  cause  of  action,  or  the  defendant's  ground  of  de- 
fence ;  it  is  the  formal  mode  of  alleging  that  on  the  record,  which  would 
be  the  support  of  the  action  or  the  defence  of  the  party  in  6yidence(i). 
It  is,  as  observed  by  Mr.  Justice  BuUer  (c),  '^one  of  the  first  prin* 
ciples  of  pleading,  that  there  is  only  occasion  to  state  facts j  which  must 
be'  done  for  the  purpose  of  informing  the  Court  whose  duty  it  is  to  de- 
clare the  law  arising  upon  those  facts,  and  of  appriang  the  opposite  party 
of  what  is  meant  to  be  proved,  in  order  to  give  him  an  opportunity  to  an- 
swer or  traverse  it."  The  grand  object  contemplated  oy  the  system  is 
the  production  of  a  certain  and  material  issue  (d)  between  the  parties, 
upon  son^  important  part  of  the  subjectHnatter  of  dispute  between  them. 
The  observations  of  Lord  Chief  Justice  De  Grey  on  the  structure  of 
an  indictment  are  very  forcible,  and  equally  applicable  to  the  pleadings 
in  civil  actions, — ^^  the  charge  must  contun  such  a  description  of  the  in- 

(a)  I  forbear,  in  this  practical  treatise,  to  edit.  (1). 

observe  upon  the  origin,  antiquity,  and  his-  (b)  Per  Boiler,  J.,  3  T.  R.  159  ;  Dougl. 

tory  of  pleading,  or  to  notice  the  many  ob-  27o ;  and  see  the  observations  in  Com.  Dig. 

senrations  in  the  books  npon  its  utility  and  Pleader,  A. ;  Bac.  Ab.  Fleas  and  Pleading, 

value ',  upon  this  subject   the  reader  may  and  the  judgment  of  Lord  Chief  Justice  De 

consult  3  Reeve's  Hist.  Com.  Law,  424;  Grey,  in  l£ex  v.  Home,  Cowp.  682,  683, 

Hale's  Hist  Com.  Law,   173 ;  Mr.  Lawes'  &c.  as  to  the  general  nature  and  object  of 

Treatise  on  Pleading,   1  to  33,  and  a  tract  pleading, 

intituled  "  A  Summary  of  Pleading,"  1  to  Cc)  Dougl.  159. 

7;  See  also  Lord  Erskine's  Speeches,  vol.  (a)  "An  issue  is,  when  both  the  parties 

i.  276,  dec.  and  the  valuable  publication  of  join  upon  somewhat  that  they  refer  to  a 

Hr.  Serjeant  Stephen,  p.  144,  1st  edit,  and  trial,  to  make  an  end  of  the  plea,"  (t.  e. 

p.  157,  2d  edit,  to  the  end ;  and  vide  id.  suit,)  Finch's  Law,  396. 
Appendix,  ziv.  n.  (38),  and  the  recent  third 


(1)  "  I  entertain  a  decided  opinion,  that  the  established  principles  of  pleading,  which 
compose  what  is  called  its  science,  are  rational,  condse,  luminous,  and  admirably  adapted 
to  the  investiga.tion  of  truth,  and  ought  consequently  to  be  very  carefully  touched  by  the 
hand  of  innovation."  Per  Ebnt,  C.  J.,  1  Johns.  471.  As  to  the  history  of  pleamng, 
vide  2  Reeve's  Hist  E.  L;  264,  267, 330,  344,  349 ;  3  Reeve's  Hist.  E.  L.  59, 61,  423,  443, 
461,  469. 
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jaiy  or  crime,  that  the  dtfendant  maj  know  what  injury  or  crime  it  is  thb  Dsn- 
which  he  is  called  upon  to  answer,  that  the  jury  may  appear  to  be  war-  ^'<^"* 
ranted  in  their  conclusion  *of  ^  guilty'  or  ^  not  guilty'  upon  the  prembes 
delivered  to  them,  and  that  .the  Court  may  see  such  a  definite  injury  or 
crime,  that  they  may  apply  the  remedy  or  the  punishment  which  the  law 
prescribes.  The  certainty  essential  to  the  charge  consiBts  of  two  parts ; 
the  matter  to  be  charged,  and  the  manner  of  charging  if  (e).  Hence  the 
science  of  special  pleading  may  be  considered  under  two  heads ;  1st,  The 
Fact%  necessary  to  be  stated ;  and,  2dly,  The  Farm  of  the  statement ;  and 
these,  together  with  some  general  rules  of  construction,  and  the  divi^on 
of  pleadings,  we  will  consider  in  the  present  chapter. 


I.  THE  PACTS  NECESSARY  TO  BE  STATED. 

In  general,  whatever  circumstances  are  necessary  to  constitute  the     i.  ths 
cause  of  complaint  or  the  ground  of  defence,  must  be  stated  in  the  plead-  '^^^  ^^' 
ings,  and  all  beyond  is  surplusage  (/)  (1)  ;  fact%  only  are  to  be  stated,  and  ^s  stated. 
not  arguments  or  inferences,  or  matter  of  law  (^)  (2),  in  which  respect  the 
pleadings  at  law  appear  to  differ  materially  from  those  in  equity.    There 
are  some  facts  of  such  a  public  or  general  nature,  that  the  Courts  ex  of- 
ficio take  notice  of  them,  and  which  consequently  ought  not  to  be  unne- 
cessarily stated  in  pleading  (A) ;  and  therefore  it  is  advisable  to  consider  a 
few  of  the  principu  rules  as  to  the  facts  of  which  the  Courts  will  ex  officio 
take  notice. 

The  Courts  will  ex  officio  take  notice  when  the  Eing  came  to  the  1st.  Facts 
Arone  (t),  and  of  the  king's  proclamations  of  war,  &c.  (i),  and.  of  the  ar-  J^^^^^ 
tides  of  war,  which  are  an  emanation  from  the  crown  by  virtue  of  acts  will  ex  of- 
of  parliament  (I)  ;  and  consequently  those  matters  need  not  be  alleged  in  fido  take 
pleading.    So  the  courts  are  also  bound  to  take  notice  of  all  the  privi-  ^^^  „oi 
leges  of  the  crown  (wi).    But  private  Orders  of  Council  are  not  considered  be  stated. 
as  matters  of  law,  or  of  such  public  nature  as  to  render  it  incumbent  on 
the  judges  ex  officio  to  take  notice  of  them  (n)  ;  and  a  pardon  under  the 
great  seal  will  not  be  judicially  noticed  (p)  ;  nor  will  the  Courts  take  judi- 
cial notice  of  an  existmg  war  between  foreign  states,  or  a  recently  de- 
re)  Cowp.  682,  683.  {k)  1  Ld.  Baym.  282  ;  but  see  2  Camp. 
(/}  Cowp.  683;   1  JA.  Ba]rm.  171;  10    44,  whence  it  appears  that  the  proclama- 
£ast,  205.                                                        tion  will  be  required  to  be  proved  by  the 
(£)  Cowp.  683,  684  ;  Com.  Dig.  Pleader,    Gazette.    See  4  M.  Ac  Sel.  532,  54:).    As 
C.  78 ;  po$t.                                                     to  declaration  of  war,  see  11  Yes.  292  :Ld. 

(h)  2  H.  Bla.  398 ;  See  Steph.  on  Plead-    Raym.  282,  283. 
ing,  351,  1st  edit. ;  391,  2d  edit. ;  Co.  Lit.        (/)  4  B.  Ac  C.  304  ;  6  D.  Ac  R.  424,  S.  C. 


303    b ;   Com.  Dig.   Pleader,  C.  78 ;   4  B.        (m)  Ld.  Raym.  980. 
Id.  243.  (n)  2  Lil.  Prac.  Beg. 

(i)  2  Ld.  Raym.  794,  791.  \o)  4  Bla.  Com.  402. 


(1)  Vide  Tacker  v.  RandaU,  2  Mass.  283 ;  Drowne  o.  Stimpson,  2  Mass.  441,  444 ; 
Tracy  i^.  Dakin,  7  Johns.  75. 

r2)  Goshen  Turnpike  Co.  ».  Sears,  7  Con.  92 ;  Hurst  v.  Purvis,  5  Blackf.  557 ;  Rakes, 
0.  Pope,  7  Alabama,  161 ;  Weed  «.  HUl,  2  Miles,  122 :  Thomas  v.  Van  Doren,  6  Missouri. 
301 ;  duller  o.  Delavan,  20  Wendell,  57. 
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I.  THE     in  the  body  at  large,  unless  vested  by  charter  or  otherwise  in  a  seleet  part 
FACTS      Qf  f^Q  corporation  (9).    And  it  has  been  urell  observed,  that  in  an  action 
TO  BB  8TA-  t^go^ii^st  a  common  carrier  or  innkeeper  for  the  loss  of  goods,  &c.  which  is 
TBD.  a  liability  founded  on  the  common  *law  or  custom  of  the  realm  (1),  it  is 

not  only  unnecessary,  but  improper,  to  recite  such  customs,  because  it  tends 
to  confound  the  distinction  between  special  customs,  which  ought  to  be 
pleaded,  and  the  general  customs  of  the  realm,  of  which  the  Courts  are 
bound  to  take  notice  without  pleading  (r).  So  it  is  not  only  unnecessary, 
but  improper,  in  a  declaration  on  a  bill  of  exchange,  to  set  out  or  recite 
fully  the  custom  of  merchants,  because  it  is  part  of  the  law  of  the  land  (a). 
It  is  for  the  parties  to  confine  their  allegations  to  the  facts  ^  for  ex  facto  ju8 
oritur  J  the  Court  will  apply  for  themselves  the  law  arising  from  the  facts 
stated ;  and  this  principle  applies,  although  the  dispute  between  the  parties 
involve  and  directly  turn  upon  a  matter  of  law  (t).  And  it  is  a  conse- 
quence of  this  rule,  that  mere  matters  of  law  or  legal  conclusions  from 
facts,  if  alleged  by  one  party,  should  not  be  traversed  by  the  other  (u). 

Such  of  the  Cmtoms  of  Q-avel  Kind  and  Burrough  Unglieh  as  are  of 
the  essence  of  the  tenure,  as  the  course  of  descent,  need  not  be  stated 
specially  in  pleading,  nor  should  be  prescribed  for ;  because  the  common 
law  takes  notice  of  them,  and  it  is  sufficient  to  state  in  the  pleading  that 
the  land  is  of  the  custom  of  gavel-kind,  or  of  the  tenure  of  Borough  Bug* 
lish,  and  subject  thereto ;  but  in  regard  to  other  customs,  though  incident 
to  these  tenures,  they  must  be  stated  (a;).  And  the  Courts  will  not  ex  <^ 
do  take  notice  of  any  Particular  Local  Customs  (tf') ;  nor  of  the  customs 
of  London,  except  where  they  have  been  certified  by  the  recorder  to 
either  of  the  courts  of  record  (2;),  without  which  there  must  be  either  plea 
or  an  affidavit  of  the  custom  (a).  Thus,  where  a  defendant  pleaded  dial 
his  debt  was  attached  in  London  by  one  of  the  plaintiffs  creditors,  it 
was  decided  that  the  Court  could  not  take  notice  of  the  custom  of  foreign 
attachment,  because  it  was  not  pleaded,  and  consequently  that  the  plea  was 
bad  (b)  ;  but  on  a  writ  of  error  from  the  inferior  Court,  the  custom  will  be 
noticed  ((?). 

The  courts  take  notice  of  the  Days  of  the  Week^  &c.  on  which  particu- 
lar days  fall,  and  the  almanack  is  part  of  the  law  of  the  land,  having  been 
established  by  different  statutes  (d)  ;  and  if  there  be  a  mis-statement,  it 
will  be  fatal  (e).  Therefore,  where  a  writ  of  inquiry  was  stated  in  plead- 
ing to  have  been  executed  on  the  IS^h  of  June,  which  was  a  Sunday,  the 
proceeding  was  held  defective  (f)  ;  and  where  the  defendant  justified  an  ar- 
[  •218  ]  rest  under  proceas  from  an  inferior  'Court,  which  he  stated  to  be  held  every 
Friday,  and  the  process  appeared  by  the  pleading  to  have  been  dated  the  7th 


(q)  Dongl.  149;  IB.&P.  100;  Com.  Dig.  (a)  Andr.  304;   Stra.  1187;  3  Atk.  44; 

Pleader,  C.  78.  Dougl.  363. 

(r)  Co.  Lit.  89  a,  n.  7.  (b)  1  RoL  Rep.  106;  Co.  Ent.  139  b ;  1 

'5)  Ld.  Raym.  1542.  Saund.  67,  d.  1 ;  5  Taunt.  228.     Sed  quare, 

h)  Stephen,  2d  edit.  392,  393.  the  custom  having   been  certified,  Dough 

'u)  Id.  233.  378. 


iBla. 


Co.  Lit.  175  b,  n.  4 ;  Ld.  Raym.  1025 ;        (e)  Dougfl.  380 ;  Salk.  259. 

Id) 


Com.  76 ;  2  Id.  82  to  84.    As  to  ten-  (rf)  2  &  3  Edw.  6,  c.  1 ;  5  &  6  Edw.  6,  c. 

ancy  by  curtesy,  Rob.  Gav.  1'12.  1 ;  1  Eliz.  c.  2 ;  but  see  2  Ventr.  247. 

(y)  1  Rol.  Rep.  106;  see  9  East,  185.  («)  2  Ld.  Raym.  994;  6  Mod.  41,  8H 

(z)  Stra.  187, 1187  ;  Dougl.  387,380, 363;  Salk,  181,  626. 

Andr.  304 ;  1  Bla.  Com.  76.  (/)  Fortefec.  373 ;  Stra.  387. 


(1)  Which  are  synonymoos.    Co»  Lit.  110  b. 
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of  Angast,  which  was  Saturday,  upon  demurrer  it  was  held  bad  (^),     So     i.  the 
the  Court  will  take  notice  what  number  of  days  there  are  in  each  month  (A),     '^^" 
and  in  leap  year,  and  of  the  movable  feasts  (t).    In  pleading  fkpreaeriptive  xo  bb  sta- 
right  of  common,  limited  as  to  its  exercise  from  a  certain  feast,  it  is  suffi-  ted. 
cient  to  claim  it,  ^^  from  the  feast  of  St.  Thomas,"  &c.  without  claiming 
it  on  the  pleadings  from  old  St.  Thomas's-day  ;  for  although  the  alteration 
of  the  style  took  place  within  the  memory  of  man,  yet  as  the  claim  is  from 
immemorial,  it  should  be  intended  that  the  party  meant  the  old  style.     But 
in  general,  ^^  St.  Tbomas's^day"  would  signify  the  day  appointed  by  the 
statute  (i)  for  the  celebration  of  the  feast  of  St.  Thomas  (I)*     ^ven  be- 
fore the  statute  (m)  which  fixes  the  terms,  the  Courts  took  judicial  notice 
of  them  as  to  their  commencement  and  conclusion,  whether  movable  or 
not  (n)  ;  and  if  process  be  stated,  not  under  a  videlicet  (o),  to  have  been 
issued  on  a  day  in  vacation,  and  it  be  alleged  that  the  Court  was  then  sit- 
ting, the  pleading  will,  it  seems,  be  bad  on  special  demurrer  (jo). 

The  Division  of  England  into  counties  will  also  be  noticed  by  the  Court 
ex  officio  (jq) ;  and  the  reason  of  this  is,  that  the  sheriff  of  the  county  is 
the  person  to  whom  the  Court  directs  its  writs  (r).  But  the  Court  will  not 
take  judicial  notice  of  the  division  of  England  into  parishes,  vills,  or  partio* 
ular  liberties,  which  must  be  stated  in  pleading  («) ;  nor  will  it  take  notice 
of  the  local  situation  and  distances  of  the  different  places  in  counties  in 
England  from  each  other  (fy  ;  and  though  the  Courts  will  notice  provinces 
and  dioceses,  they  will  not  notice  any  particular  place  within  each  province 
or  diocese,  except  that  where  the  court  sits  (u).  The  division  of  Ireland, 
or  any  other  country,  than  England,  into  counties,  or  the  known  towns  or 
cities  of  such  country  will  not  be  judicially  noticed  by  the  Courts ;  and 
the  atuation  of  such  counties,  towns,  or  cities,  should  be  specially  stated  (a;) . 
So  the  Courts  will  take  judicial  notice  of  what  towns  are  incorporated,  and 
of  the  extent  of  ports,  and  the  river  Thames,  &c.  (y).  And  if  by  chai^  [  *219  ] 
ter,  confined  by  act  of  parliament,  a  town  is  exempted  from  *the  jurisdic- 
tion of  the  sheriff  of  the  county,  and  has  peculiar  liberties  and  privileges, 
the  Court  will  take  judicial  notice  thereof  (z). 

The  Courts  will  ex  officio  take  notico  of  the  meaning  of  English  words 
and  terms  of  art,  according  to  their  ordinary  acceptation,  however  vulgar 
and  peculiar  to  a  particular  county  or  place  in  England  ;  and  consequently 
the  meaning  of  such  terms  need  not  in  general  be  averred  (a),  unless  the 
intendment  of  law  be  otherwise  (i).  Thus  in  an  action  on  a  warranty  of  a 
csrroom,  it  was  held  not  necessary  to  aver  what  a  carroom  was,  because  it 

(g)  Bep.  temp.  Hardw.  162 :  1  T.  B.  116.  (o)  It  would  not  be  bad  if  so  ^stated,  5 

(A)  1  Bol.'Ab.  524,  C.  pi.  4.    In  general  Moore,  538;  2  B.  &  B.  659,  S  C. 

the  term  month j  in  law,  is  to  be  considered  (p)^  Burr.  2586 ;  3  T.  B.  184;  1  Saund. 

as  a  lunar  month,  but  this  may  be  explained  300  a,  note  7  ;  see  15  East,  378. 

by  the  intention  ^f  the  parties  to  mean  a  (q)  2  Inst.  557 ;  March.  124 ;  Comb.  460. 

calendar  month ;  3  B.  A&  B.  186 ;  6  T.  R.  (r)  As  to  the  mis-spelling  a  county,  see 

224  ;  1  M.  Ac  Sel.  Ill ;  1  Stra.  652.  446.  Hodgkinson  o.  Hodgkinson,  2  Dowl.  536. 

(0  6  Mod.  81 ;   Salk.  626 ;   Ld.  Baym.  (s)  Swora,  n.  (a). 

994.    The  calendar  upon  which  the  Courts  h)  4  B.  ^  Aid.  243 ;  1  Chit.  Bep.  32. 

proceed   is  that  annexed   to  the  Common  («)  Ld.  Raym.  854,  1379;  Stra.  609;  3 

trayer  Book,  6  Mod.  81.  T.  R.  387. 

(k)  24  Geo.  2,  c.  23,  s.  2.  (x)  1  Chit.  Bep.  28,  32 ;  2  B.  &  A.  301, 

(/)  3  Btng.  401.    As  to  the  lease  from  or  S.  C. ;  2  D.  &  B.  15  ;  1  B.  &  C.  16. 

notice  to  quit  "  Michaelmas/'  11  East,  312 ;  (y)  Stra.  469 ;  1  Hen.  Bla.  356,  357. 

2  Campb.  256.  \z)  See  3  Bing.  460,  461. 

(m)  I  W.  4,  c.  70,  s.  6.  {aS  1  Bol.  Ab.  86,  525. 

(k)  1  T.  R.  116 ;  1  Saand.  300  d.  n.  7.  (b)  4  T.  B.  314. 
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I.  THE  was  a  phrase  then  well  known  in  London  (<?).  So  in  an  action  for  worAi 
nbceSary  SP^^®^  ^^  England,  which  are  slanderous  according  to  the  phrase  of  the 
TO  BB  sTA-  county  in  which  they  were  uttered,  though  the  court  may  not  in  fact  know 
TED.  what  they  signify,  it  is  not  necessary  to  aver  their  signification,  for  the 

judges  themselves  will  take  judicial  notice  of  English  words  in  any  county 
(c{).  The  Courts  will  also  take  notice  of  the  names  and  quantity  of  legal 
weights  and  measures  (e) ;  and  of  time  according  to  ordinary  expresnons 
{/).  Bat  if  the  intendment  of  law  be  different  to  the  statement  in  the  plead- 
ing, the  real  meaning  of  the  term  in  the  particular  instance  must  be  alleged, 
and  therefore  it  was  decided  that  proof  that  the  defendant  agreed  to  sell  ao 
many  bushels,  according  to  a  particular  measure,  will  not  support  an  alle- 
gation in  a  declaration  to  sell  so  many  bushels  generally,  because  *^  bush- 
els," without  any  other  explanation,  signify  the  legal  statute  measure  of  a 
Winchester  bushel  (^).  And  if  an  instrument  be  described  as  made  here 
for  the  payment  of  a  sum  of  money  generally,  it  will  be  intended  that  Eng< 
lish  money  was  to  be  paid  (A). 

Every  Court  is  bound  to  take  judicial  notice  of  its  own  eourse  of  Prth 
€eeding\  (t),  and  of  those  of  the  other  superior  Courts  (k)  ;  and  therefore 
in  these  cases  it  is  not  necessary,  in  pleading,  to  allege  any  usage  or  pre- 
scription in  support  of  such  proceeding  (V)  (1).  So  where,  upon  a  motion 
in  arrest  of  judgment,  because  the  declaration  had  not  shown  out  of  what 
Court  a  writ  of  latitat  was  issued,  the  Court  said,  that  there  being  no  writ 
properly  called  a  latitat  but  what  issues  out  of  the  King's  Bench,  the  deo- 
r  *220  1  i&i'^^ion  ^^  sufficient  (m)  ;  and  it  is  ^unnecessary  to  state  matters  antece- 
•"     "    •^  dently  alleged  in  the  same  record  (n) . 

The  superior  Courts  will  also  notice  the  PrmUgen  they  confer  on  their 
Officers  (o),  and  therefore,  though  in  a  plea  of  privilege  it  is  usual  to 
state  the  custom  of  the  Court,  privileging  attomies,  &;c.,  such  statement  ap- 
pears unnecessary.  In  Orgle  v.  Nbrclifft,  Holt,  C.  J.,  said,  that  the  privi- 
lege claimed  by  the  defendant  was  due  to  the  clerks  of  the  Common  Pleas 
of  common  right,  of  which  the  Court  of  King's  Bench  would  take  notice  (p). 
In  one  case  where  the  customary  privilege  was  mispleaded,  it  being  urged 
for  the  defendant  that  the  Courts  would  take  no  notice  of  the  privilege, 
and  reject  as  surplusage  the  custom  which  was  pleaded,  the  Court  said, 
that  whatever  they  would  have  done,  had  it  stood  indiSerent,  they  could  not 
take  notice  of  a  privilege  expressly  contrary  to  what  the  defendant  had 

(e)  1  Rol.  Ab.  525  ;  5  Yin.  Ab.  492.  Court  wiU  not  take  judicial  notice  who  if 

(d)  1  Rol.  Ab.  86;    1  Vin.  Ab.  531 ;  1    master  of  the  King's  Bench,  3  M.  &  Sel. 
Saund.  242,  note  1 ;  qucne,  whether  it  may    158. 

not  be  necessary  to  give  a  translation  of  a  (k)  2  Co.  Rep.  18  j   Cro.  Jac.  67,  68 ;  1 

foreign  libel  or  instrument,  see  id*  note  b.  Rol.  Rep.   106  j   Sir  W.  Jones,  417;   Cro. 

5th  edit. ;  3  B.  &  B.  201.  Car.  527 

(e)  1  Rol.  Ab.  525.  (/)  2  Co.  Rep.  16  aj  Year  Book,  2  Rich, 
(/)  Id. ;  Ld.  Raym.  794.  3,  p.  9.  pi.  21.                   • 

(g)  4  T.  R.  314 ;  see  11  East,  312  j  2        («)  Ld.  Raym.  397. 
Campb.  256.  (»)  Co.  Lit.  303  b ;  Ld.  Raym.  13. 

(h)  2  B.  &  A.  301.  (o)  Ld.  Raym.  869,  898. 

(0  1  T.  B.  118  J  2  Lev.  176 ;  Plowd.  145,        (p)  Ld.Raym.  869  j  9  East,  424,  339  3  12 

163  J    1  Rol.  Rep.   106  j    Burr.  81X.    The  W.  544. 


(1)  See  King  v.  The  Bank  of  Gettysburg,  2  Rawle,  197.  But  the  practice  of  the  court 
is  pleadable  whare  the  very  merits  of  the  case  depend  upon  it.  ]>udlow  0.  Watchoni|  16 
East,  39. 
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stated  (q).    But  that  decision  seems  questionable  (r).      Each  Court  takes     i.  rm 
judicial  notice  that  an  attorney  or  officer  of  its  own  Court  is  its  officer,     ^^^'^ 
widiout  affidavit  (a),  though  a  plea  of  privilege  bj  an  attorney  to  be  sued  ^  is  ^^. 
in  another  Court  requires  an  affidavit  of  its  truth  to  be  annexed  (f).  ted. 

So  the  Courts  at  Westminster  will  notice  Courts  of  Q-eneral  JuriscUc' 
tion^  and  the  course  of  proceedings  therein,  as  that  there  was  a  Court  of 
Exchequer  in  Wales,  and  the  course  of  proceedings  there,  and  they  also 
notice  the  jurisdiction  of  the  Courts  of  the  counties  palatine  (u).  But  it 
has  been  decided,  that  the  Courts  are  not  bound  to  take  notice  who  were 
or  are  the  judges  of  another  Court  at  Westminster,  though  perhaps  they 
ought  to  take  notice  of  the  judges  of  their  own  Court  (2;)  ;  and  therefore 
where  the  authority  of  a  judge  may  be  material  to  the  action  or  defence, 
it  should  be  expressly  stated  in  pleadmg(y),  and  in  pleading  a  fine  the 
names  of  the  judges  and  their  authority  should  be  stated  (^z). 

The  superior  Courts  will  not  ex  officio  take  notice  of  the  customs,  laws, 
or  proceedings  of  Inferior  Courts  of  limited  Jurisdiction  (a),  unless  when 
reviewing  their  judgments  upon  a  writ  of  error,  when,  for  the  purposes  of 
justice,  Ihey  must  necessarily  notice  them  (b).  In  a  return  to  a  writ  of  Aa- 
beas  eorpuSj  inferior  Courts  must  in  their  return  set  forth  the  law  or  cus- 
tom of  the  place  by  which  they  justify  their  commitment,  otherwise  the 
Court  is  not  bound  to  take  notice  of  it ;  but  on  a  writ  of  error  it  is  other- 
TOe  (cy.  [  •221  ] 

Where  the  law  presumes  a  fact,  it  need  not  be  stated  in  pleading  (d)*  2dly. 
Thus  as  it  is  an  intendment  of  law,  that  a  person  is  innocent  of  fraud,  and  "^^ere  the 
every  imputation  affecting  his  reputation,  tho  party  insisting  upon  the  con-  sumeTa 
trary  must  state  it  in  pleading  (e).     Therefore  in  an  action  for  words,  as  fact,  or  it 
for  saying  a  man  is  a  thief,  the  plaintiff  has  no  occasion  to  aver  that  he  is  isnecesiui- 
not  a  thief  (/)  ;  and  in  an  action  on  the  case  for  maliciously  suing  out  a  u  n3  not 
commission  of  bankrupt,  it  is  not  necessary  to  state  in  the  declaration  that  be  stated. 
the  plaintiff  was  not  indebted  to  the  defendant,  or  that  he  never  committed 
an  act  of  bankuptcy  (^).    It  is  a  rule  applicable  in  some  cases  to  plead* 
ing,  that  where  the  law  presumes  the  affirmative  of  any  fact,  the  negative 
of  such  fact  must  be  proved  by  the  party  averring  it  in  pleading.     Thus 
where  any  act  is  required  to  be  done  by  a  person,  the  omission  of  which 
would  make  him  guilty  of  a  criminal  neglect  of  duty,  the  law  presumes 
the  affirmative,  and  throws  the  burthen  of  proving  the  negative  on  the 
party  who  insist  on  it  (K)  (1).    Illegality  in  a  transaction  is  never  presumed ; 
on  the  contrary,  every  thing  is  presumed  to  have  been  legally  done  till  the 

{q)  Ld.  Baym.  399.  Cro.  Eliz.  502  ;  Salk.  269. 

(r)  9  East,  324,  439  j  12  Id.  544.  (b)  Cro.  Car.  179 ;  1  Kol.  Rep.  105. 

(i)  Ex  parte  Hore,  3  Dowl.  600.  (c)  Salk.  269. 

(0  Davidson  v.  Watkins,  3  Dowl.  129.  (d)  4  M.  Ac  S.  120  j  2  WUs.  147  j  Stephen 

(k)  ILd.  Baym.    154;  1   Saiind.   73;  6  on  Plead.  358,  1st  ed. ;  399,  2ded. 
Mod.  74 ;  Cro.  Eliz,   502,  503  j   Cro.  Car.        (e)  Co.  Lit.  78  b  j  Heath's  Max.  207,  212. 
179 ;  1  Sid.  331.  (/)  2  Wils.  147. 

x)  Andr.  74 ;  Stra.  1226.  (g)  Id,    But  in  this  case  the  declaration 

Uf)  Id.  always  avers  that  the  defendant  acted  mali- 

z)  2  Sannd.  175,  n.  2.  cioosly  and  without  probable  cause,  &c. 

[a)  1  Bol.  Bep.  105;  Ld.  Baym.  1334;        (h)Z  East,  192;  2  M.  Ac  Sel,  561. 


(1)  Vide  Fhillipps's  £v.  151 ;  The  King  v.  Havkins,  10  East,  216 ;  Bex  9.  Bogers,  2 
Campb.  654. 
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I.  THi  contrary  is  proved  (t).  And  as  observed  by  Lord  Coke,  necessary  cip> 
mecbssHt  pw^^QC^s  implied  by  the  law  need  not  be  expressed  or  pleaded  (^) .  Thus, 
TO  BE  8TA-  if  a  feoffment  be  pleaded,  livery  of  seisin  need  not  be  alleged,  for  it  is 
TED.  implied  in  the  word  '^  enfeoffed  ;"  and  in  pleading  the  assignment  of  land 

for  dower,  it  is  not  necessary  to  say,  that  it  was  by  metes  and  bounds,  for 
it  shall  be  intended  a  lawful  assignment ;  so  in  pleading  a  surrender,  the 
re-entry  of  the  lessor  need  not  be  stated,  for  it  shall  be  intended  ;  so  where 
it  is  pleaded,  that  the  sheriff  made  his  warrant,  it  is  unnecessary  to  say, 
that  it  was  under  his  seal,  for  it  could  not  be  his  warrant  if  it  were  not ;  so 
if  a  person  plead  that  he  is  heir  to  A.,  he  need  not  say  either  that  A.  is 
dead,  or  that  he  had  no  son ;  and  in  pleading  an  acceptance  by  a  corpora- 
tion of  an  assignee  of  the  lessee  as  a  tenant,  it  is  not  necessary  to  show  that 
the  acceptance  was  by  deed,  for  an  acceptance  being  pleaded,  every  thing 
that  would  render  it  a  good  acceptance  is  implied  (A)  (L).  And  if  it  be 
pleaded  that  a  party  to  a  reference  ^'  revoked  the  authority"  of  the  arbi- 
trator, it  need  not  be  alleged  that  the  latter  had  notice  of  the  revocation, 
for  without  such  notice  there  would  be  no  revocation  (t).  And  in  declar- 
ing on  a  contract  it  is  sufficient  if  it  be  set  forth  according  to  its  legal  ef- 
[/222  ]  feet  (*).• 

Great  care  must  be  taken  in  the  application  of  this  rule  to  ascertain  that 
the  law  intends  the  fact  proposed  to  be  omitted.  Thus,  in  pleading  a 
devise  of  land,  it  must  be  stated  to  have  been  in  writing,  though  in  point 
of  law  it  could  not  otherwise  be  a  will  (I)  ;  and  it  is  said,  that  when  the  de- 
fendant  plecub  that  another  person  promised  to  be  answerablo  to  the  plain- 
tiff for  the  debt,  in  lieu  of  the  defendant,  it  must  be  shown  to  have  been 
in  writing,  pursuant  to  the  statute  against  frauds,  so  that  it  may  appear  to 
be  such  a  contract  as  the  plaintiff  could  enforce  (^).  But  clearly  in  declar- 
ing upon  a  contract  within  the  statute  agiunst  frauds,  it  need  not  be  alleged, 
or  specifically  shown,  that  the  contract  was  in  writing  (n).  And  in  a  deo- 
laration  on  a  bill  of  exchange,  it  need  not  be  averred  that  the  acceptance 
was  in  writing  (o).  The  distinction  is,  that  a  will  is  only  valid  by  statute, 
and  that  statute  requires  it  to  be  in  writing,  &;c. ;  but  as  to  contracts  and 
bills  of  exchange  they  were  valid  at  common  law,  and  the  statutes  merely 
require  a  certain  form  (j>). 

ZdXy.  A         It  is  also  a  general  rule  of  pleading,  that  matter  which  should  come 
party  need  more  properly  from  the  other  side  need  not  be  stated  (^jr).    In  other 

DOi  suue  & 

Duct  which. 

18  more           (0  1  B.  &  Aid.  463.  (w)  Id.  ;  Eaym.  450 ;  ted  qu,f  and  se^ 

vronerly         iS)  8  Co.  Rep.  81  b  j  see  Bac.  Ab.  Pleas,  Steph.  2d  ed.  418,  419,  note. 

to  be  Stat-    (1-  7)  j  Ck)m.  Dig.  Pleader,  E  9  j  Co.  Lit.  (n)  1  Saund.  211,  note  (2)  j  276,  note  (1), 

cd  bv  the     ^03  b ;  2  Saund.  305  a  (13)  j  2  Hen.  Bla.  (2). 

other  side    120  j  2  B,  361 ;  5  Moore,  74 ;  5  B.  &  Aid.  (o)  6  Bing.  529. 

'  507  ;  Steph.  2d  ed.  398.  {p)  Id. ;  see  Stephen,  2d  ed.  417  ;  mst. 

(*)  2  Saund.  305  a,  note  (13).  (g)  CJom.  Dig.   rleader;   C.  81;  Plowd. 

(t)  5  B.  &  Aid.  507  J  8  Hep.  81  b.  S.  P.  376 ;  2  Saund.  62  a,  n.  4;  1  T.  R.  638;  8 

k)  See  po$t.  Id.  167 ;  Steph.  1st  ed.  354  ;  2d  ed.  395. 
/)  1  Saund.  276  b,  note  (2) ;  poiU 


(1)  In  covenant  for  rent  due  on  a  lease,  against  the  assignee  of  the  lessee,  the  plaintiff 
need  not  aver,  the  lessee  had  not  paid  the  rent :  it  is  sufficient  if  he  states  that  the 
rent  accrued  subsequent  to  the  assignment  to  the  defendant,  and  that  the  same  was  due 
and  owing  to  the  plaintiff,  and  wholly  in  arrear  and  unpaid ;  for  it  is  implied  in  the  aver- 
ment, that  the  defendant  owned  it.  Pabois  o.  Van  Oiden,  6  Johns.  105 ;  Vide  etiam  Scott 
V.  Scott,  16  East,  343. 


IN  G£N£BAL.  222 

words,  it  IS  enough  for  each  parfy  to  mako  out  his  own  case  or  defence  (1).     i-  thb 
He  sufficiently  substikites  the  charge  or  answer  for  the  purpose  of  plead-  ^^.^^^ 
ing,  if  his  pleadijig  establish  a  prinia  facie  charge  or  answer.     Ho  is  not  ^o  be  sta* 
bound  to  anticipate,  and  therefore  is  not  compelled  to  notice  and  remove  ted. 
in  his  declaration  or  plea  every  possible  exception,  answer,  or  objection, 
which  may  exist,  and  with  which  the  adversary  may  intend  to  oppose  him. 
Thus,  in  a  declaration  on  a  bond  it  is  not  necessary  to  avef  that  the  defend* 
ant  was  of  full  age  when  he  executed  the  bond  (r).    In  an  action  of  debt  on 
a  bond  conditioned  that  B.  should  remit  all  monies  received  for  C.  to  C,  or  • 
])ay  the  same  to  him  or  his  order  as  should  be  directed,  it  is  sufficient  to 
state  a  non-payment  to  C. ;  and  it  is  not  necessary,  in  a  replication  to  a 
plea  of  general  performance,  to  allege  any  order  given  by  C. ;  for  if  any 
had  been  given,  it  should  be  shown  by  the  defendant  (s).     So  in  an  action 
on  a  post  obit  bond,  the  plaintiff  need  not  even  aver  the  death  of  the  per- 
son  on  whose  death  the  money  was  payable  (i).     So  in  an  action  on  a 
promise  made  by  a  testator  upon  a  good  consideration,  that  his  executor 
should  pay  it,  it  is  not  necessary  to  aver  in  the  declaration  that  the  defend* 
ant  has  assets  (u).     So  in  assumpsit  on  a  contract  to  transfer  stock  to  the 
plaintiff  or  his  order  on  request,  the  plaintiff  stated  a  request,  and  averred 
that  the  defendant  *had  not  transferred ;  and  on  an  objection  being  taken  [  *223  ] 
that  the  plaintiff  should  have  averred  that  the  defendant  had  not  piud  to  the 
plaintiff's  order,  it  was  overruled,  because  the  averment  of  payment  to 
such  order  ought  to  oome  from  the  other  side  (2;). 

If  the  plaintiff  allege  a  condition  subdequent  to  his  estate,  he  need  not 
aver  performance,  but  the  breach  must  be  shown  by  the  defendant ;  and 
matter  in  defeasance  of  the  action  need  not  be  stated ;  and  wherever  there 
is  a  circumstance,  the  omission  of  which  is  to  defeat  the  plaintiff's  right  of 
n,ction^  prima  facie  well  founded,  whether  called  by  the  name  of  a  proviso 
or  a  condition  subsequent,  it  must  in  its  nature  be  a  matter  of  defence,  and 
ought  to  be  shown  in  pleading  by  the  opposite  party  (^).  In  pleading  upon 
statutes,  where  there  is  an  exception  in  the  enacting  clause,  the  plaintiff 
must  show  that  the  defendant  is  not  within  the  exemption,  but  if  there  be 
an  exception  in  a  subsequent  clause,  that  is  matter  of  defence,  and  the  other 
party  must  show  it  to  exempt  himself  from  the  penalty  (^z)  (2).  And  where 
an  act  of  parliament  in  the  enacting  clause  creates  an  offence,  and  gives  a 
penalty,  and  in  the  same  section  (a)  there  follows  a  proviso  containing  an 

(r)  Plowd.  564;  1  Vent.  217;  Steph.  2d  Statate,L.;  1  East,  646^  647 ;  2Chit.R.582. 
edit.  395,  396.  (a)  Mere  placing;  the  proviso  in  the  samer 

(5^  1  T.  R.  485.  section  of  the  printed  act,  does  not  make  it 

(r)  2  B.  Ac  C.  82  ;  3  D.  Ac  R.  231,  S.  C.  necessary  to  notice  it  in  pleading,  unless  it 

(u)  7  Taunt.  580.  is  also    incorporated  in  the  enacting  sen* 

fz)  Ld.  Raym.  114,  247,  673,  989.  tence ;  for  statutes  are  not  divided  into  sec- 

y)  Per  Ashhurst,  J.,  1  T.  R.  645,  646 ;  tions  upon  the  rolls  of  parliament.     Per 

Com.  Dig.  Pleader,  C.  81.  Baylcy,  J.,  3  B.  &  C.  189 ;  5-  D.  &  R.  19, 

(z)  1  T.  R.  144, 145 ;  6  Id.  559  ;  Bac.  Ab.  S.  C. 


(1)  Karathausv.  Owings,  2  Gill  dc  Johns.  441:  Goshen,  &cc.  Tump.  Co.  v.  Sears,  7 
Conn  92,  93;  Salman  v.  Bradshaw,  Cro.  Jac.  304 ;  Barton  9.  Webb,  8  Term,  459,  463; 
Sfaum  9.  FarringtOQ,'  1  Bos.  dc  Pul.  640,  S.  C.  8  Term,  463  ;  Postmaster  General  «.  Cock- 
ran,  2  Johns.  415,  416  ;  Hughes  v.  Smith,  5  Johns.  168  ;  Wilcocks  v.  NkkoUs,  1  Price's 
Exch.  109;  9  Wend.  7,  378;  Griswold  t.  Nat.  Ins.  Co.,  3  Cowen,  96. 

(2)  Ace.  Jones  v.  Axen,  ILd.  Raym.  120 ;  Rex  v.  Ford,  Str.  555 :  Rex  v,  Bryan,  Id. 
UOl;  Sheldon  v.  Clark,  1  Johns.  513;  Bennet  p.  Hurd,  3  Johns.  iZS;  Teel  0.  Fonda,  4 
Johns.  304  ;  Hart  0.  Cleis,  8  Johns.  41 ;  Smith  v.  United  States^  1  GaUts,  261 ;  1  Saund. 
262  b. ;  Donnelly  v.  Vandenburgh,  3  Johns.  41,  42. 
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z.  THB  exceptioD,  which  is  not  incorporated  with  the  enacting  daose  by  any  wordt 
HBCEssAKY  ^^  rcference,  it  is  not  necessary  for  the  plaintiff  in  suing  for  the  penalty  to 
TO  BE  8TA'  negativ^e  such  an  exception  {b)  (1).  The  recent  case  of  Vavasour  v.  Orm- 
TED.  rod  (<?)  well  elucidates  this  doctrine.    It  was  an  action  upon  a  lease,  and 

the  declaration  described  the  reddendum  as  containing  an  absolute  reserva- 
tion of  rent.  In  fact,  the  reddendum  was  ^^  yielding  and  paying  during  the 
said  term  (^except  as  hereinqfter  mentioned^  the  yearly  sum,  &c."  In  the 
latter  part  of  the  lease  there  was  a  covenant  and  proviso  by  wl»ch  a  do- 
•  duction  was  to  be  made,  if  a  certain  event  happened ;  and  it  was  held  that 
the  declaration  was  bad.  And  Lord  Tenterden  said,  ^^  if  an  aet  of  par- 
Uament  or  a  private  instrument^  contain  in  it,  first,  a  general  clause,  and 
afterwards  a  separate  and  distinct  clause,  something  which  would  other- 
wise be  included  in  it,  a  party  relying  upon  the  general  clause,  in  pleading 
may  set  out  that  clause  only,  without  noticing  the  separate  and  distinct 
clause  which  operates  as  an  exception.  But  if  the  exception  itself  be 
incorporated  in  the  general  clause,  then  the  party  relying  upon  it  must  in 
r  #224  1  pleading  state  it  with  the  exception ;  and  if  *he  state  it  as  containing  an 
^  ^  -^  absolute  unconditional  stipulation,  without  noticing  the  exception,  it  will 
be  a  variance.  This  is  a  middle  case.  Here  the  exception  is  not  in  ex- 
press terms  introduced  into  the  reservation,  but  by  reference  only  to  some 
subsequent  matter  in  the  instrument.  The  words  are  'except  as  herein- 
after mentioned.'  The  rule  here  applies  verba  relata  inesse  videntur. 
And  the  clause  thereinafter  mentioned  must  be  considered  as  an  exceptioa 
in  the  general  clause,  by  which  the  rent  is  reserved  ;  and  then,  according 
to  the  rule  above  laid  down,  the  plaintiff  ought  in  his  declaration  to  havo 
stated  the  reservation  and  the  exception.  Not  having  done  so,  I  am  of 
opinion  that  the  variance  is  fatal,  and  that  there  is  no  ground  for  setting 
aside  the  nonsuit." 

So  if  the  law  raise  an  exception  to  the  general  right,  it  need  not  be  stated 
in  pleading  ((2).  Therefore,  although  the  holding  a  market  on  certain  feasts 
is  prohibited  by  statute,  yet  in  pleading  a  right  to  hold  a  market,  it  may 
be  alleged  that  the  party  was  entitled  to  hold  it  on  certain  specified  days 
in  the  week,  without  any  exceptions  as  to  those  feasts  (e).  And  it  is  a  rule 
with  respects  to  acts  valid  at  common  law,  but  regulated  as  to  the  mode  of 
performance  by  statute,  that  it  is  sufficient  to  use  such  certainty  of  allega" 
tion  as  was  sufficient  before  the  statute  (/). 

But  in  acting  upon  the  rule,  that  the  pleading  need  not  show  and  avoid 
distinct  matter  of  defence  or  answer,  which  it  is  for  tke  adversary  to  ob- 
ject, care  should  be  taken  to  discriminate  accurately  whether  the  matter  in 
question  is  not  so  intimately  connected  with  the  case  of  the  party  pleading, 
that  its  affirmation  or  denial  is  essential  to  the  validity  of  his  pleading, 
in  reference  to  and  in  consequence  of  the  prior  pleadings  upon  the  record. 
In  case  for  disturbing  a  right  of  common  by  putting  cattle  thereon,  the 

(b)  1  B.  dc  Aid.  94.  Sometimes  a  clause  C;  see  4  Campb.  20;  11  East,  640;  6  M. 
apparently  containing  an  exception  is  to  be  &  Sel.  9.  How  to  declare  on  an  award,  1 
considerea    as   merely  explanatory  of  the    Saund.  62  a,  b,  note. 

enacting  clause.    See  a  decision  upon  the        {d)  Cra.  Eli;.  485 ;  9  East,  339. 
Wilful  Trespass  Act,  1*  G.  4,  c.  56  j  4  Bing.        (e)  7  B.  &  C.  57 ;  9  D.  &  R.  863,  S.  C. 
183, 189.  (/)  1  Saund.  276  a.  and  c,  n.  (2);  211, 

(c)  6  B.  &  C.  430;  9  D.  &  B.  597,  S.  n.  (2);  Steph.  2ded.  417;  ante,  post. 


(1)  Smith  0.  Moore,  6  Greenl.  278,  and  the  American  cases  there  cited. 
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defendant  pleaded  a  license  from  the  lord  of  tlie  manor,  but  did  not  aver     t-  ths 
that  there  was  left  a  sufficient  common  for  the  commoners ;  and  on  de-  _^*^^* 
murrer  the  Court  held,  that  the  plea  was  for  this  omission  bad  ;  for  though  to  be  sta- 
it  may  be  ssdd,  that  the  plaintiff  might  reply  that  there  was  not  enough      ted. 
common  left,  yet  as  he  had  already  alleged  in  his  declaration  that  his  en- 
ioyment  of  the  common  was  obstructed,  the  contrary  of  this  should  have 
been  shown  by  the  plea  to  render  it  a  perfect  defence  (^). 

And  there  are  certain  pleas  which  are  regarded  unfavorable  by  the 
Courts ;  as  pleadings  in  estoppel  (A),  and  a  plea  of  alien  enemy  (i)  ;  and  as 
to  these  it  is  essential  to  their  validity  that  they  should,  (contrary  to  the 
general  rule,)  show,  not  only  a  prima  facia  case  or  defence,  but  should 
mention  and  affirm,  or  dispute,  every  matter  which  *by  possibility  could  [  ^25  ] 
aflbrd  the  opposite  party  an  answer  to  the  pleading  (k). 

Although  any  particular  fact  may  be  the  gist  of  a  party's  case,  and  the  ^^^'  ^^  '* 
statement  of  it  is  indispensable,  it  is  still  a  most  important  principle  of  the  sary  to 
law  of  pleading,  that  in  alleging  the  fact,  it  is  unnecessary  to  state  such  state  in 
circumstances  as  merely  tend  to  prove  the  truth  of  it  (l)  (1).  The  dry  allega-  2^^^^. 
tion  of  the  fact,  without  detailing  a  variety  of  minute  circumstances  which  ter  of  evi- 
constitnte  the  evidence  of  it,  will  suffice.    The  object  of  the  pleadings  is  dence. 
to  arrive  at  a  specific  issue  upon  a  giifen  and  material  &ct,  and  this  is  at- 
tained, although  the  evidence  of  such  fact,  to  be  laid  before  the  jury,  be 
not  specifically  developed  in  the  pleading.    Therefore  if  the  question  be, 
whether  wheat,  after  it  had  been  cut,  was  suffered  to  lie  on  the  ground  *^  a 
reasonable  time,"  it  is  sufficient  to  allege  generally  that  such  was  the  fact, 
without  showing  specifically  how  many  days  the  com  remained  on  the 
ground,  and  what  was  the  state  of  the  weather  during  that  period  ;  although 
such  matters  may  be  material  to  the  due  consideration  and  decision  of  the 
qaestion  (ni).    So,  under  the  common  averment  in  a  declaration  upon  a 
bill  of  exchange,  diat  the  defendant  *^  had  notice"   of  the  dishonor,  the 
]daintiff  may  show  special  circumstances  or  facts  which  render  the  notice 
valid,  although  it  were  given  at  a  later  period  than  would,  in  ordinary  cases, 
have  sufficed  ;  for  there  is  no  need  in  pleading  to  state  more  then  the  legal 
effect  of  the  facts  (n).    And  upon   this  principle  it  is  often  sufficient,  in 
setting  out  a  custom  or  privilege,  which  is  exercisable  only  to  reasonable 
extent,  or  at  seaeonable  times,  to  allege  generally  that  such  was  the  custom, 
&c.,  without  showing  specifically  what  was  reasonable  or   seasonable, 
&c.  (o). 

This  rule  may  indeed  be  difficult  in  its  application,  but  it  has  been  right- 
ly said  (p),  that  it  is  so  elementary  in  its  kind,  and  so  well  observed  in 
practice  as  not  to  have  become  frequently  the  subject  of  illustration  by 
decided  cases,  and  (for  that  reason  probably)  is  little,  if  at  all  noticed  iu 
the  digests  and  treatises. 


(g)  2   Mod.  6  ;   1  Freem.    190,  S.  C.  -,  491 ;  Stephen,  1st  ed.  348 ;  2d  ed.  388. 

illes,  619 ;  Stephen,  2d  ed.  397.  (m)  Willes,  131. 

h)  Co.  Lit.  252  b ;  303  a ;  2  H.  Bla.  530.  (»)  SB.  6c  C.  387. 

t)  8  T.  B.  167  J  8  East,  80.  (o)  3  Bing.  61,  and  cases  there  cited 


i;)  See  Steph.  2d  ed.  397.  398.  (p)  Stephen   on  Plead.  1st  ed.   351 ;  2d 

/}  9' Rep.  9  b;  Ld.   Baym.  8;  Carth.    ed.  394. 


(I)  Ralston  «.  Strong,  1  Chip.  293 ;  Chnrch  v.  Oilman,  15  Wendell,  650 ;  Dyett  v. 
Pendleton,  8  Cowen,  727  j  .Tidier  v.  Delavan,  20  "Wendell,  87 ;  Stuben  Co.  Bank  v. 
Mathewson,  5  Hill,  249 ;  Colvin  v.  Burnett,  17  Wendell,  504 ;  Hobson  v.  McArthur,  3 
MeLean,  281 ;  The  State  v.  Leonard,  6  Blackf.  173. 
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I.  THE  Though  the  general  rale  is,  that  facte  only  are  to  be  stated,  yet  there  are 
^^^"^  some  instftncee  in  which  the  statement  in  the  pleading  is  valid,  though  it 
does  not  accord  with  the  real  facts,  the  law  allowing  a  fietion  ;  as  in  the 
TSD.  action  of  ejectment,  in  which  the  statement  of  the  demise  to  the  nominal 
5thly.  plaintiff  is  fictitious  (jf).  So  in  trover  and  detinue,  the  usual  allegatton 
on^^^*^  that  the  defendant  found  the  goods,  rarely  accords  with  the  fiBtct  (r)  ;  and 
fictions,  where  the  number,  quantity,  species,  or  value  of  a  thing,  need  not  be 
^c-  proved  precisely  as  laid,  it  is  usual  *to  state  a  greater  number  than  really 

[  *226  ]  ^as  the  case,  in  order  to  admit  of  greater  latitude  in  evidence  ;  but  except 
in  these  and  a  few  other  well  known  instances,  established  and  recognized 
in  pleading  for  the  convenience  of  justice,  the  pleading  matter,  known  to 
the  party  to  be  untrue,  is  censurable  (•).  And  whenever  the  purposes  of 
justice  require  that  a  fiction  of  law  with  regard  to  time,  &c.  should  act  be 
attended  to,  and  that  the  real  facts  should  appear,  it  is  competent  to  a  party 
to  show  the  truth  by  averment  in  pleading  (i).  Thus,  a  party  might;  be- 
fore the  recent  enactment,  show  that  a  judgment  was  actually  signed  in 
vacation,  although  by  fiction  or  intendment  of  law,  all  judgments  were 
supposed  to  be  recovered  in  term,  whilst  the  Court,  who  were  supposed 
to  have  formerly  pronounced  it,  were  sitting  (u).  Where  a  bill  was  filed 
against  an  attorney  in  vacation,  which  by  fiction  of  law  was  supposed  te 
take  place  in  term,  it  was  competent  to  the  party  filing  the  bill  to  show  the 
very  day  it  was  filed.  And  so  in  the  case  of  writs,  which,  before  the  uni- 
formity of  process  act,  2  W.  4,  c.  89,  were  supposed  to  issue  in  term, 
it  was  competent  to  a  party  to  show  the  time  when  they  actually  issued,  if 
that  became  necessary,  in  order  to  avul  himself  of  the  statute  of  limita- 
tions, &c.  (jx>)* 

ethiy.  Of  We  have  before  remarked  that  the  object  of  the  science  of  pleading  is 
daplicity.  the  production  of  a  wngU  issue  upon  the  %ame  subject-matter  of  dispute. 
The  rule  relating  to  duplicity,  or  doubleness,  tends,  more  than  any  other, 
to  the  attainment  of  this  object.  It  precludes  the  parties,  as  well  the  plain- 
tiff as  the  defendant,  in  each  of  their  pleadings,  from  stating  or  re- 
lying upon  more  than  one  maUer^  constituting  a  sufficient  ground  of  action, 
in  respect  of  the  same  demand,  or  a  sufficient  defence  to  the  same  claim,  or 
an  adequate  answer  to  the  precedent  pleading  of  the  opponent  (y).  The 
plaintiff  cannot,  by  the  common  law  rule,  in  order  to  sustain  a  single  de- 
mand, rely  upon  two  or  more  distinct  grounds  or  matters,,  each  of  which, 
independently  of  the  other  (1),  amounts  to  a  good  cause  of  action  in  respect 
of  such  demand  (2).  Thus  at  common  law,  in  a  declaration  upon  a  bond, 
the  plaintiff  could  not  assign  two  breaches  of  the  condition,  because  the 

M  2  Burr.  667,  668.  (z)  Per  Abbott,  C.  J.,  8  B.  &  C.  324. 

(r)  Ante,  123,  146;  1  New  Rep.  140.  (y)  Com.  Dig.  Pleader,  C.  33,  E  2j  Bac. 

(j)  Bac.  Ab.  Pleader,  G.  4j  1  East,  372.  Ab.  Pleas,  K    2,  3 ;   Tidd,  9ih  edit.  661, 

See;>os/,  as  to  sham  pleas.  694,  1174 ;  2  EunomuS;  141 ;  Steph.  2d  ed. 

(t)  3  B.  &  C.  317.  292 :  2  Saimd.  49,  SO. 
(II)  Id. 


(1)  Vide  Currie  v.  Henry,  2  Johns.  4.33,  437 ;  Stewardson  v.  White,  3  Har.  &  Tff'Hen. 
455  ;  Porter  v.  Brackf nridge,  2  Blaclcf.  385 ;  Bryan  «.  Buford,  7  J.  J.  Marsh.  335 ;  Jarman 
V.  Winsor,  2  Harrington,  162. 

(2)  If  the  declaration  contains  a  substantial  cause  of  action,  daplicity  or  irreleTtnt 
and  saperflnoos  matter,  does  not  vitiate  it.  CoUinson  v.  Semons,  2  Porter,  145 ;  Kvans, 
V.  Watrons,  ib.  206;  Loid  v.  Tylari  14  Pick.  156;  Wilde^  J.  in  Daaningv.  Owen  14 
Mass.  197. 
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bond  was  forfeited  hj  one  breach,  which  was  snlBieiwt  to  support  his  actSon,  i*  tbb 
though  in  covenant  several  breaches  of  different  covenants  might  be  stat-  J^J^^l^^ 
ed  (a;).  And  the  same  count  must  not  contain  two  promises  in  respect  of  to  bb  sta- 
ihe  same  subject-matter,  as  a  promise  to  pay  a  specific  sum  for  a  horse,  and  no. 
also  a  promise  to  pay  for  the  same  horse  so  much  as  it  is  worth  (a)  (1). 
The  defendant  could  not  in  answer  to  a  'single  claim,  relv  on  several  distinct  [  *227  ] 
answers  ;  nor  can  he  now  do  so  in  one  plea.  Thus,  m  a  plea  of  outlaw- 
ry, the  defendant  cannot  state  several  outlawries,  because  one  woidd  be 
aufficient  to  defeat  the  action  (6)  ;  and  on  the  same  ground  there  cannot  be 
a  demurrer  and  a  plea  to  the  same  part  of  a  declaration  or  plea,  Jcc.  (e). 
The  principle  equally .  afiects  all  pleadings ;  its  a^lication  is,  however, 
confined  to  instances  in  which  there  is,  on  the  free  of  the  pleading,  one 
entire  or  single  matter  proposed  to  be  supported  or  answered.  Even  at 
common  law,  the  declaration  may  comprise  several  counts  upon  different 
distinct  demands  of  the  same  nature ;  or  distinct  counts  upon  the  same 
claim  (<2).  The  latter  is  evidently  an  evasion  of  the  doctrine  of  duplicity, 
but  even  in  this  instance,  the  counts  should  purpart  to  be  founded  on  d^ 
tmct  demands  (e)  ;  and  at  common  law  a  distinct  plea  to  eaob  distinct  and 
divisable  cause  of  action  (/),  where  several  claims  are  combined  in  the 
same  declaration,  is  admissible,  although  each  plea  differs  in  its  nature 
from  the  others.  As  if  there  be  a  declaration  with  two  counts  on  two 
bonds,  the  defendant  might  always  plead  non  ett  factum^  or  other  matter, 
to  one  count,  and  payment,  era  release,  or  other  matter,  to  the  other  count. 
And  it  is  important  to  remember  that  several  distinct  facts  or  allegations, 
however  numerous,  may  be  comprised  in  the  same  plea,  or  other  pleading, 
without  amounting  to  the  fault  of  duplicity,  if  one  fact,  or  some  of  the 
facts,  be  but  dependent  upon,  or  be  mere  inducement  or  introduction  to 
the  others,  or  if  the  different  facts  form  together  but  one  connected  pro* 
portion,  or  entire  matter  or  point  (^)  (2). 

With  regard  to  deelaraUons^  there  has  been  a  statutable  relaxation  of  the 
rule  in  actions  upon  bonds,  or  any  penal  sum  for  non-performance  of  cove- 
nants contained  in  any  instrument.    The  statute  (A)  permits  the  plaintiff,  in 

(z)  Id. ;  1  Saund.  58  &  58  a,  note  1.  (/)  As  in  the  case  of  a  libel  charging 
What  is  not  duplicity  in  assigning  a  breach  that  the  plaintiff  had  been  thrice  suspended} 
of  the  condition  of  a  replevin  txmd,  3  M.    &c  as  a  proctor,  for  misconduct.  6  Bing.  587. 


&  Sel.  182,  183.  (^)  See   1  M.  &  P.  102,    123 ;  4  Bing. 

(a)  7  »Iod.  143.  428,  S.  C.  j  4  B.  &  C.  547.    And  see  Ste- 

(6)  Garth.  9.  phen,  2d  ed.  302,  303,  and  the  instances 


(c)  Bae.  Ab.  Fleas,  K.  1,  3.  there  given ;  and  pest,  under  the    head  of 

(d)  See  postj  as  to  several  counts.  qualities  of  pleas  in  bar,  and  of  replications, 
(e;  Slept.  2d  edit.  318,  319  j  Ste  post,  (A)  8  &  9  Wm.  3,  c.  11..  s.  8. 

(1)  But  in  Cheetham  «.  Tillotson,  5  Johns.  340,  where  two  distinct  causes  of  action 
were  stated  in  what  was,  in  form,  one  count,  the  court  of  Errors  chose  to  consider  them 
as  separate  counts,  and  reversed  the  judgment  because  entire  damages  had  been  assessed. 

(2)  A  plea  by  a  vendor,  that  he  was  not  requested  to  convey,  and  that  he  did  not  re- 
fuse, is  bad  for  duplicity  on  'special  demurrer.  ConnoUv  v.  Pierce,  7  Wendell,  129.  See 
Welch  V.  Jamison,  1  Howard  (Miss.^  160;  Benner  t>.  Elliott,  5  Blackf.  451.  A  plea  of 
myment  and  release  by  the  plaintiff  is  bad  for  duplicity.  Colhoun  v.  Wright,  3  Scammon, 
74 ;  McConnell  v.  Stettimis,  2  Silman,  707. 

A  plea  in  trover  stating  that  the  goods  were  sold  by  order  of  the  plaintiff  on  commis- 
non,  and  that  the  defendant  was  discharged  under  the  insolvent  act,  is  bad  for  duplicity. 
Kennedy  v.  Strong,  10  Johns.  289.  A  partv  cannot  present  an  issue  of  fact  and  an  issue 
of  law  at  the  same  time..  And  if  he  pleads  after  demurrer  overruled,  he  is  considered  as 
aeqaiescing  in  the  decision  upon  the  demurrer.  Gfige  v.  Melton,  1  Pike,  224 ;  Stocking  o. 
Burnett,  10  Ohio  137 ;  Penn.  and  Ohio  Canal  o.  Webb,  9  Ham.  136. 

But  a  plea  may  contain  as  many  facts  as  are  necessary  to  constitute  one  defence,  and 
it  is  not  on  that  account  doable.  Palcher  v.  Sprague,  2  Johns.  462 ;  Tucker  v.  Ladd,  7 
Coven,  450;  Strong  v.  Smith,  3  Caioes,  160;  Beckley  v.  Moore,  1  M'Coid,  464 ;  F6tter 
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I.  THE     auoh  actions,  to  assign  as  many  breaches  as  he  shall  Uibk  fit,  and  tiUs  stat- 
FACT8     ^^  j^^  Ijqqi^  j^q]  j  ^  \^Q  compulsory  on  Uie  plaintiff  (i).    And  although  the 

TosrsTA-  B®g-  Cren.  Hill.  T.  4  W.  4,  reg.  5,  orders  that  there  shall  be  only  one 
TBD.  count  in  personal  actions  on  the  same  cause  of  action,  yet  it  expressly  al- 
lows several  breaches  of  the  same  contract  or  duty  to  be  assigned,  for 
otherwise  either  the  plaintiff  would  be  precluded  from  recovering  damages 
to  the  foil  extent  of  the  injury,  or  the  defendant  would  noi  be  sufficiently 
apprized  by  the  declaration  of  the  extent  of  claim  he  would  have  to  an- 

[  *228  ]  swer.  And  with  respect  to  ple€is  in  har^  the  statute  (Ic)  provides  *that  ^  a 
defendant  or  tenant  in  an  action,  or  a  plaintiff  in  replevin,  in  any  court  of 
record,  may,  with  leave  of  the  Court,  plead  as  many  several  matters  there 
to  as  he  may  think  necessary  for  his  defence."  But  the  common  law  rule 
still  affects  each  plea  taken  separately  (1)  ;  and  the  statute  does  not  extend 
to  replications  or  subsequent  pleadmgg. 

The  doctrine  of  duplicity,  as  it  more  immediately  affects  each  part  of 
pleading,  will  be  fully  explained,  and  illustrated  by  instances,  when  we 
consider  the  particular  properties  of  each  division  of  the  pleadings  in  a 
cause.  It  may  here  be  remarked  that  in  general  the  objection  of  duplicity 
can  only  be  tid^en  by  special  demurer  (2)  (2).  And  if  a  plaintiff  reply  to 
a  plea  bad  for  duplicity,  he  must  plead  to  each  dbtinct  material  matter  in  the 
plea  (9»).  Where  to  debt  on  simple  contract  in  an  inferior  Court,  not  of 
record,  viz.  the  County  Court,  in  wluch  double  pleas  are  not  admissible, 
the  defendant  pleaded  both  the  general  issue  and  a  setK)ff,  and  the  plaintiff 
treated  the  latter  as  a  nullity  and  replied  only  to  the  first,  and  obtained  a 
verdict  and  judgment,  it  was  held  on  a  writ  of  false  judgment,  that  as 
the  defendant  could  not  plead  double,  and  the  first  plea  was  complete  in 
itself,  the  second  was  surplusage,  and  that  the  plaintiff  was  justified  in  tak- 
ing no  notice  of  it,  and  the  judgment  was  therefore  affirmed  (n). 

7th]j.  Ob-       The  statement  of  immaterial  or  irrelevant  matter  or  allegations,  is  not 
jections  to  ^^^  censured,  as  creating  unnecessary  expense  (o),  but  also  frequently  af- 
saiy  state-  fcrds  an  advantage  to  the  opposite  party,  either  by  affording  him  matter  of 
ments.       objection  on  the  ground  of  variance,  or  as  rendering  it  incumbent  on  the 
party  pleading  to  adduce  more  evidence  than  would  otherwise  have  been  ne- 
cessary.   It  is  therefore  of  the  greatest  importance  in  pleading,  to  avoid 
any  unnecessary  statement  of  facts,  as  well  as  prolixity  in  the  statement  of 
those  which  may  be  necessary  (p).    If  a  party  take  upon  himself  to  state  in 
pleading  a  particular  estate,  where  it  was  only  required  of  him  that  he  should 
show  a  general  or  even  a  less  estate,  title  or  interest,  the  adversary  may 

(t)  See  1  Saund.  58,  n.   1,  and  ib.  n.  a. ;  (»)  Chitty  v.  Dendy^  1  Har,  &  Wol.  169. 

and  vost.  (o)  Cowp.  66$,  727 ;  Dougl.  668.  669. 

{k)  4  Ann.  c.  16,  s.  4.    The  decisions  (p)  1  Saund.  233,  n.  2 ;  346,  note  2 ;  2 

upon  the  statute  are  noticed  hereafler.  Id,  206,    n.  22 ;  366,  note  1 ;   Steph.   1st 

(0  Saund.  337  a,  note  3.  edit.  419 ;  2d  edit.  467 ;  1  M.  d&  Sel.  204. 

(m)  1  Ventr.  272 ;  Stephen,  2d  edit.  327. 

T.  Titcomb,  1  Fairf.  53  ;  State  Bank  v.  Hinton,  1  Devereux,  397 ;  Torrey  ».  Field,  10  Ver- 
mont,  353 ;  Jackson  v.  Rundlet,  1  Minot  &  W.  381 ;  Maggort  v.  Hansbarger,  8  Leigh, 
^32.  In  trespass  it  is  not  duplicity  to  plead  to  a  part,  and  to  justify  or  confess  as  to  the 
residue.    Parker  v.  Parker,  17  Pick.  236. 

Where  there  is  more  than  one  plea,  they  are  not  regarded  as  bad^  merely  because  of 
•their  inconsistency.  Gordon  «.  Pierce.  2  Fairf.  213.  It  is  otherwise,  however,  where  in- 
consistent matters  are  alleged  in  the  same  plea.    Wann  v,  M'Goon,  2  Scammon,  74. 

(1)  Vide  King  r,  Harrison,  15  East,  615. 

(2)  Walker  v.  Sargeant,  14  Vermont,  247;  Franklin  Bank  v.  Bartlet,  Wright,  741; 
Onion  0.  Clark,  18  Vermont,  363 ;  Loway  o.  Bailey,  7  Bliu^kf.  599. 


IN    GENERAL.  2S8 


traTorae  the  allegation,  and  if  it  be  untrae,  the  party  will  fail  (1).    Thus  a     i*  ^^ 
general  freehold  title  liberum  tenementum^  may  be  pleaded  either  in  trespaea  j^J^^^^j 
or  in  an  avowry  in  replevin,  and  under  it  the  defendant  may  prove  any  ee^  to  be  sta- 
tate  of  freehold,  either  in  fee,  in  tail,  or  for  life  (9) ;  but  if  he  state,  though      «»• 
unneceaearily,  a  seisin  in  fee  of  a  particular  estate  or  interest,  and  the  oth- 
er side  traverse  the  allegation,  it  must  be  proved  as  stated  (r).     So  in  an 
action  on  the  case  against  the  sheriff  for  levying  ^under  an  execution  against  [  *229  ] 
the  tenant,  without  paying  the  landlord  a  year's  rent,  if  the  plaintiff, 
though    unnecessarily,    profess  to  set  out  the    terms  of   the   tenancy 
as  to  the  time  of  payment  of  rent,  &c.  and  misdescribed  them,  the 
variance  will  be  fatal  (0(2).    These  are  instances  of  material  matter 
being  alleged  with  an  unnecessary  detail  of  circumstances  or  particularity. 
The  suiifeet4iuUter  of  the  averment  is  material  and  relevant,  and  the  evil 
is,  that  the  essential  and  the  immaterial  parts  are  so  ii^rwoven  as  to  ex- 
pose the  whole  allegation  to  a  traverse,  and  the  consequent  necessity  of 
proof  to  the  full  extent  to  which  it  is  carried  by  the  pleading  (3). 

K,  however,  the  matter  unnecessarily  stated  be  whaUy  foreign  and  ^^'.^^' 
irrelevant  to  the  cause,  so  that  no  allegation  whatever  on  the  subject  was  ^drepug- 
neceesary,  it  will  be  rejected  as  surplusage,  and  it  need  not  be  proved  {€) ;  nancv. 
nor  will  it  wJliJtcAe^  (u)  (4)  evea  on  a  special  demurrer  (a;)  ;  it  being  a  maxim 
that  utHeper  inutile  non  vitiatur  (y).    As  observed  by  Lord  Mansfield  (0), 

(q)  Steph.  1st  cd.  335  ;  2d  ed.  370.  615;  bnt  see  Ring  c.  Roxbrough,  2  T3rr. 

(r)  Dyer,  366 ;  WiUes,  102 ;  2  Saund.  206,  468  ;  2  Crom.  &  J.  418,  S.  C.  contra,  where 

jL.  22.  the  declaration  stated  a  promise  to  intestate 

(5)  Doiigl.  665  ;  8  East,  9.  on  the  2d  of  January,  1832,  and  yet  stated 

(t)  Dukes  V,  Gosling,  1  Bing.  N.  C.  588.  that  the  grant  of  administration  on  11th  of 

(v)  1  T.  R.  235 ;  4  East,  400 ;  Gilb.  C.  January,  1831,  held  bad  on  special  demnr- 

F.   131,   132;   Com.  Dig.  Pleader,  C.  28;  ler,  id.  ibid.;  and  in  Hembrowv.  Bailey,  3 

Bac    Ab.  Pleas,   1   4;  Co.   Lit,  203  b;  .2  Tyr.  152,  it    was  held    that   survlusage  in 

Saund.  801,  n.   14 ;  5  East,  444 ;  Heath's  adding  a  special  traverse  was  demurable. 

Maxims,  4 ;  4  M.  &  Sel.  474,  475.    The  So  in  Bishton  v.  Evans,  2  Crom.  M.  &  Rob. 

terms  *^  impertinent^'  and  '^  immaterial"  are  17,  it  was  observed  by  Alderson,  B.,  that 

synonymous.    Per  Best,  J.,  3  D.  &  R.  229.  the  introduction  of  unnecessary  matter  into 

Matter  immaterial,  and  which  may  be  re-  issues  is  forbidden,  in  order  to  prevent  the 

jected  as  surplusage,  will  not  make  a  plead-  parties  from  being  embarrassed. 

ing  doable,  see  Steph,  2d  edit.  300.  (y)  Com.  Dig.  Pleader,  C,  29 :  5ac.  Ab. 

(z)  Co.    Lit.   303  b. ;    11  East,  62,  65 ;  Pleas  I.  4  ;  3  Taunt.  139 ;  5  T.  R.  496. 
Steph.  2d  edit.  416 ;  and  3  Bar.   &  Adol.        (z)  Doug.  665.    See  4  East,  100. 

(1)  Vide  Turner  v.  Eyles,  3  Bos.  &  Pul.  456.  Phillips'  Ev.  158.  Smith  v.  Casey,  3 
Campb.  461.    Peppin  v.  Solomons,  5  Term,  497,  498, 

(2)  So,  if  in  an  action  on  a  promissory  note,  not  negotiable,  but  expressed  to  be  for 
9alMe  received  (which  is  prima  Jade  evidence  of  consideration,)  the  plaintiff  unnecessa* 
rily  set  forth  the  particulars  in  which  the  Value  consisted,  he  is  bound  to  prove  them  pre- 
cisely as  laid,  Jerome  v.  Whitney,  7  Johns.  321.  So,  in  an  indictment  for  stopping  the 
mail,  a  contract  with  the  postmaster  general  to  transport  the  mail  was  allegea,  and  it 
was  held  that  the  contract  must  be  proved,  although  the  indictment  might  have  been 
good  \»nthout  such  an  allegation.  United  States  v.  Porter,  3  Day,  283.  S>,  in  an  indict- 
ment for  burglary,  in  the  house  of  J.  D.  with  intent  to  steed  the  goods  of  J.  TT.,  and  it 
appeared  in  evidence  that  no  such  person  had  any  goods  in  the  house,  but  that  the  name 
of  J.  W.  was  pat  by  mistake  for  J.  D.,  the  Judges  held  that  it  was  material  to  state  trulr 
the  property  or  the  goods,  and  on  account  of  this  variance  the  prisoner  was  acquitted. 
Jenks's  Case,  East's  P.  C.  514.  Phillips'  Ev.  160. 

(3)  See  The  Commissioners  v.  Breviird,  1  Brevard,  U. 

(4)  Vide  Thomas  v.  Boosa,  7  Johns.  462 ;  Woodford  v.  Webster,  3  Day,  372.  Tuck- 
er 9.  Randall,  2  Mass.  283 ;  Chapman  9.  Smith,  13  Johns.  80  ;  Wilmarth  9.  Mount- 
ford,  8  Serg.  &  Rawte,  124  ;  8  Cow.  42  ;  Callison  v.  Semons,  2  Porter,  145 ;  Evans  v. 
Watroas,  ib.  205.  Surplusage  in  general  will  not  vitiate  a  pleading.  Russell  v.  Rogers^ 
15  Wendell,  351 ;  Hampshire  Manuf.  Bank  v.  Billings,  17  Pick.  87 ;  Lord  v.  Tyler,  14 
Pick.  156 ;  Buddington,  20  Pick.  477 ;  Watertown  v.  Draper,  4  ib.  165 ;  Freeland  v.  M'6a* 
kNigh,  1  DeniOi  414 ;  Castles  9.  M'Math,  1  Alnbftma,  326 ;  Beqnette  9.  Lesselle,  5  Blackf. 
443. 
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229  OF    PLEADII90 

I.  TRB  <«  die  distinction  is  between  that  which  may  be  rejected  as  sarplosagey 
ifBcMMiT  ^^^^^  might  be  struck  oat  on  motion,  and  what  cannot.  Where  the  dec- 
To  BB  sTA-  laration  contains  impertinent  matter,  foreign  to  the  cause,  and  which  the 
n»'  master,  on  a  reference  to  him,  would  strike  out,  (irrelevant  covenants  for 
instance,)  that  will  be  rejected  bj  the  court,  and  need  not  be  proved  (1). 
But  if  the  very  ground  of  the  action  be  mis-stated,  that  will  be  fatal,  for 
then  the  case  declared  on  is  different  from  that  which  is  proved,  and  the 
plaintiff  must  recover  iecundum  allegata  et  probata'^  (2).  Thus  in  an  ac- 
tion against  the  marshal  for  an  escape,  the  declaration,  after  stating  the 
original  judgment,  set  out  a  judgment  in  9drefacia%  reviving  the  original 
judgment  with  the  usual  award  of  execution,  as  appeared  by  the  record, 
and  then  averred  that  ^*  thereupon"  the  party  was  committed ;  it  was  de« 
cided  that  the  allegation  of  the  judgment  in  9eire  facia%  was  immaterial, 
and  need  not  be  .proved  (a).  Mr.  J.  Bayley  observed,  *^  a  party  is  not) 
[  *280  ]  bound  to  prove  an  immaterial  allegation,  ^unless  he  has,  by  hb  mode  of 
pleading,  80  connected  it  with  a  material  allegaticm  as  to  make  the  latter 
depend  upon  it."  And  Mr.  J.  Holroyd  said,  *'  If  the  plaintiff  state,  as 
a  cause  of  action,  more  than  is  necessary  for  the  gist  of  the  action,  the 
jury  may  find  so  much  proved,  and  so  much  not  proved ;  and  the  Court 
would  be  bound  to  pronounce  judgment  for  the  plaintiff  upon  that  verdict, 
provided  that  the  facts  proved  constituted  a  good  cause  of  action"  So  in 
trespass  for  driving  cattle,  where  the  defendant  justified  that  he  was  law« 
fully  possessed  of  the  close,  and  took  the  cattie  damage  feasant  therein; 
and  the  plaintiff  replied  specially,  title  in  another,  and  that  he  entered  by 
his  command,  and  unnecessarily  gave  color  to  the  defendant ;  it  was  de« 
cided  that  this  did  not  render  the  replication  insufficient,  because  the  in* 
troduction  of  unnecessary  words  of  form  will  not  vitiate  the  rest  of  a 
replication  which  is  good  (i). 

In  an  action  of  replevin  the  defendants  avowed  the  taking  as  a  distress 
for  rent  due  to  one  of  them,  (Sharr),  under  a  demise,  at  i!20  a  year, 
payable  quarterly,  and  the  avowry  averred  that  "  because  JEIO  of  the  rent 
aforesaid  for  two  quarters,  &c.  at  the  time  when,  &c.  was  due  from  the 
defendant^  (instead  of  plaintiff,)  to  the  said  Sharr,  defendants  avow,  &c. 
To  this  there  was  a  special  demurrer  on  account  of  the  mistake  of  the 
word  defendant  for  plaintiff .  The  court  held,  that  the  mistake  was  not 
a  ground  of  demurrer,  for  the  matter  dmurred  to  was  superfluous  and  re« 
pugnant.  Thoy  observed  that  it  would  have  sufficed  to  have  said  that 
£10  of  the  rent  aforesaid  wa^  due,  without  saying  from  whom  to  whom, 
as  that  was  a  conclusion  from  the  previous  allegation  ;  and  that  surplusage 
is  never  assignable  as  cause  of  demurrer  (e).    The  more  recent  decisions, 

4  B.  &;  C.  380.  of  nntnie  allegations  having  been  rejected 

1  East,  212.  as  surplasajge,  and  therefore  considered  as 

Pierce  v.  Sharr  and  another,  K.  B.  •  not  prejudicing  the  case,  viz.  an  untrue  de- 

7tli  June,   1827,  before    the  three   judges,    scription  (in  a  plea  in  abatement^  of  the 

Bushby  for  the  plaintiff,  Chitty  for  the  de-    privilege  of  an  attorney  to  be  suea  by  biU 

fendant,  MS.    The  following  are  instances    in  E.  B.,  9  East,  424 )  as  mis-description  in 


(1)  Vide  Allaire  v,  Ouland,  2  Johns.  Cas.  52. 

(2)  The  text  in  the  fourth  edition,  after  the  quotation  from  Lord  Mansfield's  opinion, 
is  as  follows — <'  the  distinction  is  between  immaterial  and  impertinent  averments,  the 
ibrmer  mu.st  be  proved  because  relative  to  the  point  in  questions—and  Mr.  Dunlap's  note 
to  the  passage  contained  a  reference  to  the  following  authorities :  Williamson  v.  Allison, 
2  East,  451,  452;  Wilson©,  Codman's  Exr..  3  Cranch,  193;  Livingston  v.  Swanwick  •. 
Dall.  300;  Feter  ».  Cocke,  I  Wash.  257;  Phillips's  Ev.  158,  159. 

•(3)  Ahter  where  it  constitates  a  material  part  of  the  plaintiff's  case.  Bevan  «.  Jooes^ 
6  Dowl.  tt,  Ryl.  483. 
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however,  established  tiiat  sarplasage  in  tendering  an  issue  or  in  other  pent 
o( pleading  tending  to  embarrass  the  opponent,  may  be  assigned  specially 
88  cause  of  demurrer  ((2).  toViTsta- 

It  b  a  material  part  of  the  rule  respecting  superfluous  allegations,  *thftt  tsD. 
if  the  party  introducing  them  show,  on  the  face  of  his  own  pleading,  that  [  *231  ] 
he  has  no  cause  of  action,  his  pleading  will  be  defective.  .  Thus  in 
an  action  upon  the  case  for  a  disturbance  of  an  easement,  &o.  it  is 
sufficient  in  many  cases  to  allege  a  possessory  right,  but  if  the  plaintiff, 
instead  of  so  doing,  describe  and  rely  upon  a  defective  title,  the  declara- 
tion is  bad(«). 

So,  though  the  superfluous  or  irrelevant  allegation  be  repugnant  to  what 
was  before  alleged,  it  is  void  and  will  be  rejected  (1)  and  whatever  is  redun- 
dant, and  which  need  not  have  been  put  into  the  sentence,  and  contradict- 
ing what  was  before  alleged,  will  not  in  general  vitiate  the  pleading  (/). 
For,  per  Holt,  C.  J.  (^),  *'  where  matter  is  nonsense,  by  being  contradio- 
tory,  and  repugnant  to  something  precedent,  there  the  precedent  matter 
which  is  sense,  shall  not  be  defeated  by  the  repugnancy  which  follows, 
but  that  which  is  contradictory  shall  be  rejected."  As  in  ejectment,  where 
the  declaration  is  of  a  demise  the  second  of  January,  and  that  the  defend- 
ant postea  scilicet  on  the  first  of  January,  ejected  him ;  here  the  seiUcet 
may  be  rejected  as  being  expressly  contrary  to  the  postea  and  the  prece- 
dent matter  (K)  (2).  So  where  in  assumpsit  by  executors,  in  a  court  for  mo* 
ney  paid  by  the  testator,  B.  B.  for  the  defendant's  use,  it  was  alleged  that 
^*  tiie  defendant  being  indebted,  he  the  said  B.  B.  promised  to  pay  the 
said  B.  R"  it  was  decided  on  special  demurrer,  that  the  words  ^^  he  the 
said  B.  B."  might  be  rejected  as  surplusage  («).  But  a  material  allega- 
tion, sensible  and  consistent  in  the  place  where  it  occurs,  and  not  repug- 
nant to  any  antecedent  matter,  cannot  be  rejected,  merely  on  account  cf 
there  occuring  afterwards^  in  the  same  pleading,  another  allegation  incon- 
sistent with  the  former,  and  which  latter  allegation  cannot  itself  be  reject- 
ed (k)  ;  and  if  by  the  rejection  of  the  repugnant  matter,  the  pleading  would 
be  left  without  an  allegation  of  time,  or  other  material  matter,  though  in 

an  action  for  a  malicious  prosecution,  &c.  legations  of  matter  of  description :  the  lat- 
of  the  record  of  acquittal  with  regard  to  the  ter  only  to  be  literally  proved,  3  B.  &:  C.  4. 
style  of  the  Court,  2  Bla:  Rep.  1050 ;  2  B.  Many  other  instauces  will  be  hereafter  no- 
de C.  4,  5 ;  or  of  the  time  of  acquittal,  9  tioed  iu  considering  the  doctrine  of  vari- 
East,  157 }  or  in  stating  the  judgment  of  ances. 

discontinuance,  13  East,  547.    A  variance  (d)  AniCy  229,    note  (x).    Hembrow   «. 

in  stating  the  names  of  the  suitors  of  the  Bailey^  3  Tjrr.  152 ;  Bishton  o.  Evans,  2 

County  Court  in  averring  in  case  against  Camp.  M.  Ac  Ros.  16,  17. 

the  sheriff^  for  taking  insufficient  sureties  (e)  1  Salk.  363,  365 ;  Com.  Dig.  Pleader, 

in  a  replevin  bond  that  the  tenant  appeared  0.  29. 

at  the  next  County  Court  held  before  the  (/)  Gilb.  G.  P.  131,  132  ;  Co.  Lit.  303  b; 

suitors,  considered  immaterial,  2  B.  Ac  C.  2  10  East,  142. 

(516.)    The    misdescription    of    judgment  (g)  1   Salk.  324,  325;    Vin.   Ab.  Non- 

with  re^rd'  to  the  term  in  which  judgment  sense,  A.  pi.  3. 

was  recovered  is  not  material,  and  may  be  (h)  Id. ;  5  East,  255 ;  and  see  antef  229. 

repudiated  as  surplusage,  if  the  record  be  (i)  11  Moore,  552. 

mere  inducement,  as  in  case  for  a  false  re-  (k)  5  East,  254,  132, 133 ;  10  East,  142 ; 

turn,  dec.  3  B.  dc  C.  2.    Distinction  between  Yin.  Ab.  Nonsense,  A.  pi.  3. 
allegations  of  matter  of  st^stanee,  and  al- 


ri)  Hapgood  V,  HoughtoB,  8  Pick.  451 ;  White  v.  Snell,  9  Pick.  16. 

(2>  The  declaration  on  a  note  stated  that  it  bore  date  "on  the  t^ -^ ^  ^. 

April,  one  thousand  eighteen  hundred  and  thirty-seven ;"  the  words  "  one  thousand"  were 


hdd  to  be  mere  snrphuage,  and  no  ground  for  anesting  judgment.    Bequette  «.  LasseUe, 
0  Blackf.  443. 


231  OF    PLEADING 

I.  THE     some  instances  the  pleading  might  be  luded  bj  verdict,  yet  it  would  be  de^ 

HBo^ssAiiT  ^^^^^^  ^^  special  demurrer  (i). 

TO  BB  8TA-  The  general  rule  is,  that  a  pleading  inconsistent  with  itself,  or  repug- 
Tst.  nant,  is  objectionable  (m)  (1) .  In  trespass,  tbe  plaintiff  declared  for  taking 
and  carrying  away  certain  timber,  lying  in  a  certain  place  for  the  comple- 
tion of  a  house  *^  then  lately  boih :"  this  declaration  was  considered  bad 
for  repugnance,  for  the  timber  could  not  be  for  the  building  of  a  house  al- 
ready built  (n).  So  if  a  count  in  assumpsit  lay  a  promise  to  pay  a  speci- 
fic sum,  if  the  plaintiff  would  provide  £.  with  necessaries,  ana  iJso  a  pro- 

[  *232  ]  iDise  to  pay  so  much  as  the  plaintiff  ^reasonably  deserved  to  have  on  the 
same  account,  such  count  is  bad,  not  only  for  duplicity,  but  also  for  incon- 
sistency or  uncertainty  (c^).  It  is  also  where  the  repugnancy  is  contained 
in  an  allegation  capable  of  rejection  as  superfluous,  or  where  there  is  a 
prior  averment  upon  the  subject,  which  is  adequate  to  the  support  of  the 
case,  that  it  becomes  of  no  moment,  and  unobjectionable  even  upon  de- 
murrer. In  some  cases  the  Courts  will  on  motion  order  superfluous  mat- 
ter to  be  struck  out  of  the  pleadings,  and  if  there  be  any  vexation,  will 
make  the  party  inserting  it  pay  the  costs  of  tbe  application  (^). 


n.  THE  MODES  OP  STATING  THE  FACTS. 


II.   MODBS 
OF  STATINa 


Having  considered  whatfouAs  are  to  be  stated  in  pleading,  we  have  now 
fTctV.""  to  consider  the  manner  in  which  they  should  be  stated.  The  facts  which 
constitute  the  cause  of  action,  or  ground  of  defence,  should  be  stated  lo^- 
cally  in  their  natural  order ;  as  on  the  part  of  the  plaintiff,  his  right,  the  in- 
jury, and  the  consequent  damage,  and  these  with  certainty,  precision,  and 
brevity  (9).  A  general  statement  of  facts  which  admits  of  almost  any 
proof  to  sustain  it  is  objectionable  (r).  With  regard  to  the  language  to  be 
adopted,  as  observed  by  Lord  G.  J.  De  Grey  («),  ^^  there  are  cases 
where  a  direct  and  positive  averment  is  necessary  to  be  made  in  specific 
terms,  as  where  the  law  has  affixed  and  appropriated  technical  terms  to 
describe  a  crime,  as  in  murder,  burglary,  and  others ;"  so  in  trespass,  the 
words  vi  et  amm^  and  contra  paeem  are  necessary ;  ^^  but  except  in  partic- 
ular cases,  where  precise  technical  expressions  are  required  to  be  used, 
there  is  no  rule  of  law  that  other  words  should  be  employed  than  such  as 
are  in  ordinary  use,  or  that  in  pleadings  a  different  sense  is  to  be  put  upon 
them  than  what  they  bear  in  ordinary  acceptation"  (f).  Thus,  though  in 
a  declaration  for  slander  it  is  usual  to  state  that  the  words  were  '^  mali- 
ciously" spoken,  the  word  '^  falsely"  has  been  held  to  be  sufficientiy  ex- 
pressive of  a  malicious  intent  (u).  However,  where  there  has  been  a  long* 
established  form  of  pleading,  applicable  to  the  facts  of  the  particular  case^ 

(/)  Gilb.  C.  P.  131,  132.  iv.  p.  34,  4th  edit. ;  see  Stephen  on  Fleadr 

(m)  Steph.  on   Pleading,  2d    edit.    420.  ing,  378  to  405. 

Instances  of  repugnancy  in  stating  time  and  (r)  1  M.  &  Sel.  441 ;  3  Id,  114 ;  1  M.  & 

place,  14  East,  291.  M.  218  ;  11  Price,  235. 

(«)  1  Salk.  213.  (s)  Cowp.  683. 

\o)  7  Mod.  148.  (0  Per  Lord  Ellenborough,  5  East,  259, 

\p)  See  Tidd,  9th  ed.  616,617,  1132;  1  260  j  2  East,  33}   2  Bla.  Rep.  843;  anU^ 

B.  &:  B.  281;  1  Bla.  Rep.  270;  Stephen,  219. 

2d  edit.  467.  (u)  1  Saund.  242  a,  note  (2) ;  IM.  dc  Sel. 

{q)  Dougl.  666,  667 ;  Sir  W.  Jones,  vol,  304. 


t^m^m.^— 


(1)  Barber  v.  Sumners,  5  Blackf.  339. 


it  should  in  general,  for  the  sake  of  certainty  and  nntfonmty,  be  adopted,  n.  hodbs 
and  the  Courts  censare  any  unnecessary  deviation  from  it  (.1;).    As  observ-  °^  »tawii» 
ed  by  Lord  Coke,  it  is  safer  to  follow  *good  precedents,  for  nihil  »imul     '^^^' 
inventum  est,  et  perfeotum  (jf)  ;  and  there  are  cases  where,  although  the 
Courts  have  overruled  a  demurrer,  yet  they  have  directed  the  plaintiff  to 
amend,  so  that  no  deviation  from  the  usual  form  shall  appear  to  have  been 
aanotioned  (z).    The  statute  (a)  requires,  that  all  the  pleadings  and  pro- 
ceedings shall  be  in  English ;  a  regulation  which,  it  has  been  observed,  has 
occasioned  the  literature  of  the  inferior  part  of  the  profession  to  recede  (&)• 

The  principal  rule,  as  to  the  mode  of  stating  the  facts,  is,  that  they  must  Of  the  de- 
le set  forth  with  certainty  (c)  (1)  ;  by  which  term  is  signified,  a  clear  and  ^^  P^ 
distinct  statement  of  the  facts  which  constitute  the  cause  of  action  or  ^^^. 
ground  of  defence,  so,  that  they  may  be  understood  by  the  party  who  is  to 
answer  them,  by  the  jury  who  are  to  ascertain  the  truth  of  the  allegations^ 
and  by  the  Court  who  are  to  give  judgment  {d). 

In  Dcvaston  v.  Payne  (e),  Mr.  Justice  BuIIer  observed,  that  certainty 
or  precinon  in  pleading  has  been  stated  by  Lord  Coke  (/)  to  be  of  three 
sorts,  viz,  1st,  certainty  to  a  common  intent ;  2dly,  to  a  certain  intent  in 
general ;  Sdly,  to  a  certain  intent  in  every  particular ;  and  that  though  these 
distinctions  had  been  treated  by  Mr.  Justice  Ashton  as  a  jargon  of  words 
without  meaning,  they  had  long  been  made,  and  ought  not  altogether  to  be  * 

departed  from. 

By  a  certainty  to  a  common  intent^  is  to  be  understood  that  when  words 
are  used  which  will  bear  a  natural  sense,  and  also  an  artificial  one,  or  one 
to  be  made  out  by  argument  or  inference,  the  natural  sense  shall  prevail ; 
it  is  amply  a  rule  of  construction,  and  not  of  addition ;  common  intent 
cannot  add  to  a  sentence  words  which  are  ommitted  {g).  This  description 
of  certainty  is  sufficient  in  a  plea  in  bar  (K)  (2).    It  is  of  the  lowest  degree, 

(z)  Co.  Lit.  303  a,  b ;  1  Hale,  1.  L.  301^  idea  of  the  signification  of  tke  term  *'  cer- 

302  J  6  East,  351  to  353  j  Cro.  Jac.  386 ;  1  tainty,"  which  is  as  indefinite  in  itself  as 

M.  &  Sel.  439,  441 ;  and  see  an/e,  96,  97  j  any  word  that  can  be  used.    See  in  gBneraly 

8  Co.  48  b;  Com.  Dig.  Abatement,  Or.  7;  Steph.  ^d  edit.  381. 

Plowd.   1^3 ;  2  B.  &  P.  577  J  3  B.  &  Aid.  (d)  Cowp.  682  j   Com.  Dig.   Pleader,  C. 

453;  Steph.  Isted.  391  j  2d  ed.  434.  17;  Co.  Lit.  303;  2  B.  6c  P.  267;  another 

(y)    Co.  Lit.  230   a.     "  Precedent   and  reason  is,  that  in  a  second  action  for  the 

practice  ought  to  have  great  weight  in  the  same  cause,  the  defendant  may  be  better 

consideration  of  all  points  arising  upon  the  able  to  plead  a  former  recovery,  &c.,   13 

propriety  of  forms,  and  in  all  legal  instru-  East,  107. 


ments."    Per  Eldon,  C,  11  Price,  193.  (e)  2  Hen.  Bla.  530;  Dougl.  158,  159. 

r)  1  B.  &  P.  336 ;  Barnes,  167  (/)  Co.  Lit.  303  a ;  5  Co.  121. 

0  4  Geo.  2.  c.  26.  (g)  2  Hen.  Bla.  530 ;  1  Saund.  49,  note  1. 

(ft)  1  M.  &Sel.  710,  711.  (A)  Id.}  Cowp.  682;  Dougl.   158;  5  Co. 

\c)  Cowp.  682;  Hob.  295.    It    was  ob-  121;  Co.  Lit.  303  a;  Com.  Dig.  Pleader,  C. 

served  by  Lord  C.  J.  De  Grey,  in  Rex  9.  17;  Steph.  2d  edit.  423. 
Home,  Cowp.  682,  that  we  have  no  precise 


(1)  Vide  Carpenter  v.  Alexander,  9  Johns.  291.  Ward  v.  Clark,  2  Johns.  12.  Jacobs  r. 
Nelson,  3  Taunton,  423. 

(2)  Ace.  Spencer  V.  Southwick,  9  Johns.  311.  In  a  plea  certainty  to  a  common  intent 
is  sofficient.  Rockfeller  0.  Donnelly,  6  Cowen,  623 ;  Hildreth  v.  Baker,  2  Johns.  CaseSi 
339. 

The  statute  of  Maine  providing  that  brief  statements  may  be  filed  with  the  general  is- 
sae,  must  be  regarded  as  requiring  a  specification  of  matter  relied  upon  in  defence,  aside 
from  such  as  would  come  under  the  general  issue,  to  be  certain  and  precise  to  a  common 
intent,  as  much  so  as  if  inserted  in  a  special  plea ;  and  no  proof  is  admissible,  except  in 
support  thereof,  or  of  the  defence  under  the  general  issue.  Washburn  v.  Mosely,  22 
Mame,  160.  See  Chase  v.  Fisk,  16  Maine,  132 ;  Brickett  v.  Davis,  21  Pick.  404.  See 
post,  473,  474,  note.  "" 
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n.  aoDi    and  yet  we  shall  find,  ^%t  in  some  instances,  a  statement  wliieh  will  suffice 
^^UJ^^  in  A  declaration  will  not  in  a  plea ;  thns  in  a  declaration  on  a  contract  to 
Of  the      P^7  ^^^  ^^^^  ^^  ^  ^^^  person,  it  is  not  necessary  to  show  that  it  was  in 
certainty    writing  (1),  bat  it  is  said  to  be  otherwise  in  a  plea  (i) ;  and  in  a  plea,  the 
reqaired.    statement  of  a  deed  by  way  of  recital  ^^  teatatum  existU^^^  instead  of  a  di« 
[  *234  1  rect  allegation,  is  insufficient ;  though  it  is  otherwise  in  a  declaration  (i).* 
Certainty,  to  a  certain  intent  in  general  is  a  greater  degree  of  certainty 
ttian  the  last,  and  means  what  upon  a  fiur  and  reasonable  construction  may 
be  called  eertam,  without  recurring  to  poaeMe  focis  (2)  which  do  not  ap« 
pear  (8)  ;  and  what  is  required  in  declarations  (4),  replications,  and  indict> 
ments  in  the  charge  or  accusation,  and  in  returns  to  writs  of  mandamus  (J). 
The  charge,  we  have  seen,  must  contain  such  a  description  of  the  crime, 
kc.  that  without  intending  any  thing  but  what  appears,  the  defendant  may 
know  what  he  is  to  answer,  and  wlMit  is  intendeid  to  be  proved,  in  order 
that  the  jury  may  be  warranted  in  their  verdict,  and  the  Court  in  the  judg- 
ment they  are  to  give  (m). 

The  third  degree  of  certunty,  is  that  which  precludes  all  argument,  in* 
ference  or  presumption  against  the  party  pleading  (n)  ;  and,  as  it  has  been 
well  expressed,  is  that  technical  accuracy,  which  is  not  liable  to  the  most 
subtle  and  scrupulous  objection,  so  that  it  is  not  merely  a  rule  of  con* 
struction,  but  of  addition :  for  when  this  certainty  is  necessary,  the 
party  must  not  only  state  the  facts  of  his  case,  in  the  most  precise 
way,  but  add  to  them  such  facts,  as  show  that  they  are  not  to  be 
controverted,  and  as  it  were,  anticipate  the  case  of  his  adversary  (o)* 
It  has  been  said,  that  this  description  of  certainty  has  been  rejected  in  all 
eases,  as  partaking  of  two  much  subtlety  (p)  ;  however,  Buller,  J.,  ex- 
pressed a  different  opinion ;  and  it  appears,  that  it  obtains  in  the  esse  of 
estoppels  (9),  and  in  pleas  which  are  not  favored  in  law,  such  as  the  plea 
of  alien  enemy,  in  which  it  must  be  stated,  not  only  that  the  plaintiff  is 
an  alien,  but  that  he  came  to  England  without  letters  of  safe  conduct  (5) 
from  our  king  (r) . 

The  application  of  the  rules  as  to  the  necessary  certainty  in  the  varioug 
parts  of  pleadings,  will  be  better  considered,  when  the  qualities  of  the 
declaration  and  other  parts  of  pleading  are  stated.  It  must  be  con- 
fessed that  it  is  frequently  difficult  in  practice  to  apply  the  rules  to  case» 
which  occur. 

(0    1  Saimd.  276  o,  note  (2) ;  Sir  T.       (0)  Laves  on  Plead.  54,  55. 
Kaym.  450  j  antCf  222.  (p)  Cowp.  682. 

(A)  1  Saund.  274,  n.  (1).  (q)  2  H.  Bl.  530:  Doug.  159 ;  Com.  Dig: 

(0  Doagl.  159;  13  East,  107.  £stoppel,  £.  4;  Co.  Lit  352  b;  See  2  B. 

(m)  Cowp.  682.  dc  Aid.  662. 

(rt)  Co.  Lit.  352  b ;  Dou0.  159.  (r)  8  T.  E.  167. 


(1)  Vide  ante,  228.  EUmg  v.  Vandertyn,  4  Jdtms.  237,  ibid.  339,  n.  a.  The  coatracf 
is  required  to  be  stated  more  precisely  in  a  plea  of  usury,  than  in  a  declaration  in  a  qui 
1am  suit,  because  the  &ot»  are  withm  the  oefeadaat's  knowled^  Lawrence  v,  Kines, 
10  Johns.  142. 

(2)  Vide  Spencer  v.  Soxrthwick,  9  Johns.  317. 


(3)  Buller  v.  Hampton,  5  Conn.  423. 


4)  Sed  Vide  Hildieth  v.  Becker,  2  Johns.  Cas.  339,  where  it  is  said,  that  in  a  declara- 
tion, certainty  to  a  common  intent  is  sufficient ;  Rex  v.  Home,  Cowp.  682,  is  cited,  which 
authority  howerer,  establishes  directly  the  reverse.  And  see  Comn  9.  Coffin,  2  Mass. 
863,  oer  PAitsoNs,  C.  J.,  thai  certainty  to  a  comnon  intent  is  sufficient. 

(5)  Vide  Clark  v.  Morer,  10  Johns.  70.  That  this  allegation  is  not  alone  sufficient. 
Tide  id.  ibid.  Russell  v.  Skipwith,  6  Binn.  247,  See  also  Bagwell  v,  Babe^  1  Rand.  270, 
and  Coxe  9.  CaUck,  5  Halst.  328. 
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Lesa  certainty  is  reqmrite  when  the  law  presames  that  the  knowledge  n.iioi>B  of 
of  the   facts  ia  more  properly  or  pecuHarly   in  the  opposite  party  («).    «**»»» 
Therefore^  where  an  action  on  the  case  for  not  repairing  a  private  road  of  ^^\ 
leading  through  the  defendant's  ground,  the  declaration  stated  that  the  certaintr 
defendant,  by  reason  of  his  possession,  ought  to  have  repaired,  &c.,  on  nqoind. 
general  demurrer  it  was  objected,  that  it  did  not  show  by  what  right  or 
obligation  the  defendant  was  bonnd  to  repair,  and  that  he  was  not  bound 
of  common  right  merely  as  an  ocoupier,  bat  the  Court  held  that  the  dec- 
laration was  sufficient ;  and  Buller,  J.,  *said,  the  distinction  is  between  r  •286  1 
cases  where  the  plaintiff  lays  a  charge  upon  the  right  of  the  defendant, 
and  where  the  defendant  himself  prescribes  in  right  of  his  own  estate  ;  in 
the  former  case  the  plaintiff  is  presumed  to  be  ignorant  of  the  defendant's 
title,  and  cannot  therefore  plead  it  but  in  the  latter,  the  defendant,  know- 
ing his  own  estate,  in  right  of  whioh  he  claims  a  privilege,  must  set  forth 
such  estate  (t")  (1).    So,  in  a  declaration  agunst  the  assignees  of  a  lease 
it  is  sufficient  to  aver  generally  that  *^  the  reminder  of  the  term  and 
estate  of  the  lessee,  &c.  came  to  the  defendant  by  assignment,"  as  the 
plaintiff  cannot  reasonably  be  presumed  to  know  the  particulars  of  the 
defendant's  title  (u).     So,  less  certainty  is  required,  and  general  words  are 
sufficient,  where  it  is  to  be  presumed  that  the  party  pleading  is  not  acquaint^ 
ed  with  the  minute  circumstances  (2:).     Thus,  where  a  person's  house  is 
burnt,  general  words  are  sufficient  in  the  description  of  goods  thereby  deo* 
troyed,  because  he  is  not  presumed  to  be  able  to  set  forth  with  certainty  • 
the  goods  destroyed  (y).     So,  in  trespass  for  breaking,  kc.  a  close  irith 
cattle  and  eating  the  plaintiff's  peas  there,  the  quantity  eaten  need  not  be 
stated  (2).    But  in  a  declaration  on  the  Statute  of  Hue  and  Cry  the  plain* 
tiff  must  state  the  particulars  of  his  goods  taken  (a). 

It  is  also  a  rule  of  pleading,  that  where  a  subject  comprehends  multi* 
{iicity  of  matter,  and  a  great  variety  of  facts,  there,  in  order  to  avoid  pnh 
lixity,  the  law  allaws  general  pleading  (6)  (2).  Thus  an  allegation  in  a 
declaration  for  necesgftfies  supplied  to  a  third  person,  at  the  defendant's 
request,  or  in  a  replication  to  a  plea  of  infancy,  that  ''necessaries"  were 
supplied^  is  sufficient,  without  showing  specially  what  the  necessaries 
were  ((?).    And  in  charging  in  a  declaration,  that  a  party  has  not  account* 


(«)  13  East,  112  ;  Com.  Dig.  Pleader,  C.  411,  n.  4;  1  Id.  116,  117,  n.  1;  Bac.  Ab. 

26  ;  8  East,  85 ;  3  M.  &:  Sel.  14  ;  anU,  222.  Pleas,  1.  3,  B.  5  ;  Com.  Dig  Pleader,  C,  42, 

Steph.  413,  2d  ed.  £.  26  ;  1  B.  &  P.  640  ,  Co.  Lit.  303  b,  304 ; 

(t)  3  T.  R.  766.  Stephen,  2d  ed.  400.    "  No  greater  particu- 

(u)  5  B.  &  C.  482.  larity  is  required  than  the  nature  of  the 

(x)  Steph.  2d  edit.  411  to  413.  thing    pleaded  will    conveniently    admit.*' 

(y)  Bac.  Ab.  Pleas,  B.  5;  1  Keb.  825;  Stephen,  2d  ed.    411.     Vide  the  instances 

Plowd.  85 ;  sed  vide  2  Saund.  379.  there  put  in  illustration  of  this  rule ;  and  3 


(z)  Bac.  Ab.  Pleajs,  B.  5.  Bin^.  61,  aji/«,  258,  as  to  pleading  a  custon 

!a)  2  Saund.  379.  or  nght  at  *'  reasonable  times,  &c.*' 

b)  1  T.  R.  753,  fer  Bailer,  J.,  2  Saund.  (c)  3  Bulstr.  31 ;  Carth.  110. 


(1)  In  an  aaion  against  the  sirrety  on  an  administration  bond,  it  is  sufficient  for  the 
plaintiff  to  state  that  goods,  chattels,  and  sums  of  money  to  a  large  amount,  to  wit,  the 
amount  of,  Ace.  had  come  into  the  hands  of  the  administrator,  wMch  he  had  con\nerted 
lo  his  own  use ;  the  creditor  not  being  presumed  to  know  precisely  what  assets  the  admin- 
istrator had,  and  this  fact  lying  more  proper^{r  in  the  knowledge  of  the  defendant.  The 
People  V.  Dunlap,  13  Johns.  437. 

(2)  Vide  Hughes  v.  Smith,  and  Miller,  5  Johns.  173.  So,  in  declaring  on  a  policy  of  in* 
surance  on  specified  goods,  it  is  sufficient  to  arer  that  divers  goods  were  put  on  board. 
D.  Symons  v.  Johnson,  2  New  Rep.  77. 
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n.  voDB  OF  ed  for  8ain3  he  received  in  any  particular  capacity  from  time  to  time,  it  ia 
'jLcn^  Bafficient  to  allege  generally  that  from  time  to  time  he  received  divers suma. 
Of  thecer-  A°^^°°^>QS  ^^  ^  certain  sum,  not  stating  on  what  particular  days,  or  from 
tainty  re-    named  persons,  and  hath  not  accounted,  &c.  (d).    As  there  are  many  in- 
quired,      stances  in  which  this  rale  does  not  apply,  especially  in  jurisdictions  of 
slander,  and  very  often  in  pleas  of  performance,  we  will  hereafter  give  the 
rule  further  consideration  in  treating  of  the  particular  parts  of  pleading  (e). 
It  will  be  explained  in  a  subsequent  part  of  the  work,  that  much  partio- 
r  *236  1  ^tii^ty  is  required  in  the  statement  of  special  damages.* 

When  the  facts  are  not  really  stated  with  sufficient  certainty,  the  in* 
troduction  of  the  word  ^^  certain*^  is  of  no  avail  (/).  Thus  a  declaration 
in  debt  for  a  sum  of  money  forfeited  "  by  virtue  of  a  certain  bye-law," 
or  ^^  for  money  diie  on  a  certain  bond,"  without  stating  it,  is  insufficient  (^). 
So  where  the  declaration  stated  that  in  consideration  that  the  plaintiff  had 
sold  to  the  defendant  a  ^^  certam"  horse  of  the  plaintiff,  at  and  for  ^'  a  cer- 
tain quantity  of  certain  oil,"  to  be  delivered  within  a  *^  certain  time," 
which  had  elapsed,  though  it  was  holden  that  the  declaration  was  good 
after  verdict,  it  was  considered  that  it  could  not  have  been  supported  on 
demurrer  (A).  And  a  justification  in  trespass,  "by  virtue  of  a  certain 
writ,"  &c.  but  no  setting  it  forth,  is  insufficient  (i)  (1).  So  the  words 
"duly,"  "lawfully,"  "sufficient,"  Jcc.  without  showing  the  matter  of 
act  with  convenient  certainty,  are  seldom  of  avail  in  pleading  (i)  (2). 
So  a  plea  justifying  an  imprisonment,  on  the  ground  of  a  suspicion  of  felony 
should  state  the  grounds  of  suspicion,  and  the  averment,  that  the  plaintiff 
"  suspiciously"  did  such  an  act,  is  not  sufficient  (l).  But  in  some  cases 
the  wrong  complained  of,  without  showing  the  particular  acts,  may  be 
sufficient  to  designate  that  to  be  a  crime  or  injury,  which  might  otherwise 
stand  indifferent ;  as  in  an  action  on  the  case  for  unlawfully  procuring  a 
wife  to  leave  her  husdand  (m).  The  want  of  certainty  (n),  and  an  ambig- 
uous expression  in  a  declaration  (o),  are  cured  by  verdict.   . 

To  these  rules  affecting  the  mode  of  stating  facts,  may  be  added  the 
following,  which  are  ably  collected  and  observed  upon  by  Mr.  Serjeant 
Stephen,  in  his  valuable  work  on  Pleading  (p)  ;  viz.  that  pleadings  must 


(d) 
772; 


[d)  1  B.  &  F.  640 ;  8  T.  R.  459  -,  2  Burr,  be  made  under  the  hands  of  referees,  an  aver- 

Stephen,  2d  ed.  402.  ment  that  they  "  duly  made  their  award/' 

(«)  Vide  Index,  "  Certainty. ^^  is  not  sufficient.    Everard  v.  Patterson,  6 

(/)  13  East,  102.    As  to  the  word  "  rea-  Taunt.  645;  2  Marsh.  304,  S.  C;  see  16 

sonable,"  3  Bing.  61,  67,  East,  39 ;  7  B.  &  C.  800. 

(g)  1  B.  Ac  P.  98,   102 ;  see  2  B.  &  P.  (/)  4  Taunt.  34 ;  2  Bing.  523 ;  Steph.  2d 

120  ;  13  East,  116.  ed.  366,  387. 

(A)  2  B.  &  P.  265.  (m)  Willes,  577. 

(i)  1  Saund.  298,  note  1.  (w)  2  B  Ac  P.  265 ;  3  Bing.  61. 

(k)  9  Co.  25  a ;  1  Burr.  540  ;  Dougl.  79  ;  \o)  1  B.  &  C.  297 ;  Cowp.  825. 

7  B.  &  C.  468 ;  8  Id,  124.    In  an  action  on  \p)  Isi.  ed.  378  to  392  j  2d  ed.  420  to  434. 
a  bend  conditioned  to  perform  an  award  to 


(1)  Sed  vide  Bennet  r.  Pikley,  7  Johns.  249. 

(2)  So,  in  false  imprisonment,  the  defendant  attempted  to  justify  the  arrest  on  a  suspi- 
cion of  forgery,  and  stated  in  his  plea  that  the  plaintiff  was  suspiciously  possessed  of  a 
note,  and  disposed  of  it  in  a  suspicious  manner,  and  in  a  suspicious  manner  left  England 
and  went  to  Scotland :  the  plea  was  held  too  general,  and  that  the  causes  of  suspicion 
ought  to  have  beeii  set  forth  in  certainty.  Mure  v.  Eaye,  4  Taunt.  34.  See  also  Van  Nes$ 
r.  Hamilton,  19  Johns.  349. 
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not  be  insensible  (9)  or  repugnant  (r)  ;  nor  ambiguous  or  doubtful  in  mean-    n.  mods 
ing  («)  ;  not  argumentative  (0  ;  nor  in  the  alternative.     Howerer,  the  re-  °^  s^^^" 
cent  pleading  rules  of  Hill.  T.  4  W.  4,  reg.  1,  permit  in  one  case  an  al-  q/^' 
Umative  allegation,  as  that  several  named  'persons,  ^'  or  some  or  one  of  certaintv 
them  were,  or  waSy'*  interested  in  the  property  insured  by  a  policy  of  in*  required, 
sarance,  which  exception  was  introduced  in  order  to  avoid  several  counts 
varying  the  statement  of  the  interest  in  the  subject  insured  (u).    The  other 
are  rules,  that  pleadings  must  not  be  hypothetical  (v)  ;  nor  by  way  of  recital, 
but  positive  (z) ,  and  that  things  should  be  stated  according  to  their  legal 
effect  or  operation  (y).    These  rules,  indeed,  will  be  more  fully  considered 
hereafter  in  those  parts  of  the  work  which  treat  of  the  qualities  of  de- 
clartions  and  the  other  parts  of  pleading  in  particular. 


m.  THE  EULES  OF  CONSTRUING  PLEADINGS. 


It  is  a  maxim  in  pleading,  that  every  thing  shall  be  taken  most  strongly  ^-  *^^^' 

-  -  --      -  °  OF  COH- 

sTRrcTioir. 


against  the  party  pleading  («),  or  rather,  that  if  the  meaning  of  the  words    °'  *^°"" 


be  equivocal,  and  two  meanings  present  themselves,  that  construction  shall 
be  adopted  which  is  most  unfavorable  to  the  party  pleading  (a)  ;  because 
it  is  to  be  presumed  that  every  person  states  his  case  as  favorably  to  him- 
self as  possible  (6)  (1).  But  in  applying  this  maxim,  the  other  rules  must 
be  kept  in  view,  and  particularly  those  relating  to  the  degree  of  certainty 
or  precision  required  in  pleading  (c).  The  maxim  must  be  received  witli 
this  qualification,  that  the  language  of  the  pleading  is  to  have  a  reasonable 

(9)  Com.  Dig.  Pleader,  C.  23;    1  Salk.  ed,  and  as;  not  directly  confessing  aad  avoid- 

324;    Yin.  Ab.  Nonsense,   A.  pi.  3;    see  ing  the  alleged  causes  of  action,  s^.  i^i^. 

however,  ante,  229.  (x)  Bac.  Ab.  Pleas,  &c.  (B);  4  Steph.  1st 

(r)  See  antej  231.  ed.  388;  2d  ed.  431.    Mr.  Serjeant  Stephen 

(s)  Co.  Lit.  303  b ;  Yelv.  36 ;  2  H.  Bl.  states,  as  instances  of  this  rule,  that  it  is 

530 ;  6  M.  &  Sel.  38  j  1  Bar.  &  Cress.  297 ;  bad  in  trespass  to  charge  that  "  whereas" 

3  Id.  192 ;   and  also  examine,  Stephen,  2d  the  defendant  assanlied,  Sec. :  and  that  in  a 

€dit.  421.    Thus  in  trespass,  a  plea  that  the  plea,  in  stating  a  grant  by  deed,  it  should 

close  was  defendant's  freehold,  not  stating  not  be  stated  that  ''  it  was  witnessed"  by 

"  at  the  time  of  the  trespass, "  is  bad.    Com.  the  deed  that  the  party  granted. 

Pig.  Pleader,  E.  5.  (y)  Bac.  Ab.  Pleas,  ficc.  1,  7  j  Com.  Dig. 

7t)  Bac.  Ab.  Pleas,  &c.  I.  5;  Com.  Dig.  Pleader,  C.  37 ;  2  Saund.  97  b,  n.  2;  1  Id. 

(£.  3)  ;  Co.  Lit.  303  a;  5  B.  Ac  A.  215.    In  235  b.  note  9;  3  B.  &  A.  66;  Steph.  1st  ed. 

trespass  de  bonis  asportoHs  a  plea  that  plain-  389 ;  2d  ed.  432. 

tiff  never  had  any  goods  is  bad.    Doct.  pi.  (z)  1  Saund.  259,  note  8 ;  2  B.  ^  P.  155 ; 

41 ;  Dyer,  43  a.    Other  instances,  Stephen,  Co.  Lit.  303  b;  Yelv.  36 ;  2  Hen.  Bla.  530  ; 

426,  2d  ed. ;  10  East,  205.  5  M.  &  S.  38,  40 ;  Stephen,  1st  ed.  379 ;  2d 

(ii)  Reg.  Gen.  Hil.  Term,  4,  W,  4.  Plead-  edit.  421 ;  and  cases  there  collected, 

lags  in  Particular  Actions,  reg.  I.  (a)  Per  BuUer,  J.,  2  Hen.  Bla.  530 ;  6  B. 

-    (o)  1B.&P.312;  3M.&S.  114;  Steph.  &  C.  302;  Steph.  2d  edit.  421.    Instances 

430,  2d  ed.    If  "anj/'^  is  bad  on  special  de-  of  this  in  a  plea,  id.  and  post. 

murrer,  Gould  v,   Lashbury,  4  Tyr.  863.  (*)  Co.  Lit.  303  b.    Per  Parke,  B.,  in 

Therefore  a  plea  to  assumpsit  for  gqoda  sold  Pearce  v.  Champneys,  4  Dowl.  276.    The 

and  delivered  and  on  an  account  stated,  that  same  rule  holds  in  construing  deeds,  &c. ; 

the   defendant   was    discharged    from    the  Piatt  on  Cov.  141. 

causes  of  action  in  the  declaration  men-  (c)  Ante,  233,  as  to  rule  of  reddendo  sin- 

tioned,  if  any  such  there  were,  was  held  bad  gida  singulis ,  see  2  Campb.  139. 
on  special  demurrer,  as  hypothetically  plead- 


(1)  JToUar  o.  Hampton,  5  Gooa.  422,  423. 
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ni.  XT7LCS  intendment  and  constraction  ((f)  (1)  ;  and  where  an  expremon  is  capable  of 

OF  CON-    different  meanings,  that  shall  be  taken  irhich  will  support  the  declaration, 

&c.  and  not  the  other,  which  would  defeat  it  (e).     Thus,  in  debt  on  bond, 

conditioned  to  procure  J.  S.  to  surrender  a  copyhold  ^^  to  the  use  of  the 

[  ^8  ]  plaintiff,"  a  plea  *that  J.  S.  surrendered  and  released  the  copjhold  to  the 
plaintiff  in  full  Court,  and  that  the  plaintiff  accepted  it,  without  alleging 
that  the  surrender  was  *^  to  the  plaintiff's  use,"  is  sufficient ;  for  this  shall 
be  intended  (/).  So  in  debt  on  bond,  conditioned  that  the  plaintiff  shall 
enjoy  certain  land,  &;c.  a  plea,  that  '^  after  the  making  of  the  bond  until 
the  day  of  exhibiting  the  bill,"  the  plaintiff  did  enjoy,  is  good,  though  it 
be  not  alleged  that  c^wtinuaUtf  during  that  time  he  enjoyed ;  for  this  is 
intended  (^). 

But  the  matter  must  be  capable  of  different  meaning ;  for  the  Court 
cannot,  in  order  to  support  the  proceeding,  in  which  the  particular  term 
occurs,  arbitrarily  give  it  a  meaning  against  which  the  use,  habits,  and  un- 
derstanding of  mankind  would  plainly  revolt  (2).  But  if  it  be  clearly  capo- 
ile  of  different  meanings,  it  does  not  appear  to  clash  with  any  rule  of  con- 
struction, applied  even  to  criminal  proceedings,  to  construe  it  in  that  sense, 
in  which  the  party  framing  the  charge  must  be  understood  to  have  used  it, 
if  he  intended  that  his  charge  should  be  consistent  with  itself  (A).  Every 
indictment,  &c.  ought  to  contain  a  complete  description  of  such  iacts  and 
<Hrcumstances  as  constitute  the  crime,  &;c.  without  inconsistency  or  re- 
pugnancy :  but  except  in  particular  cases  where  precise  technical  expres- 
sions are  required  to  be  used,  there  is  no  rule  that  other  words  shall  be 
employed  liian  such  as  are  in  ordinary  use,  or  that  in  indictments  or  other 
pleadings  a  different  sense  is  to  be  put  upon  them  than  what  they  bear  in 
ordinary  acceptation.  And  if,  where  the  sense  may  be  ambiguous,  it  is 
sufficiently  marked  by  the  context,  or  other  means,  in  what  sense  they  were 
intended' to  be  used,  no  objection  can  be  made  on  the  ground  of  repugnanr 
<n/^  which  only  exists  where  a  sense  is  annexed  to  words  which  is  either 
Absolutely  inconsistent  therewith,  or  being  apparently  so,  is  not  accompa- 
nied by  anything  to  explain  or  define  them.  If  the  case  be  clear,  nice 
exceptions  ought  not  to  be  rgarded  (i).  It  is  also  a  rule  relating  to  the 
mode  of  stating  facts,  and  the  form  of  the  pleading  on  either  side,  that  the 
Court  are  ex  officie  bound  after  verdict  to  give  such  judgment  as  appears 
upon  the  u)hole  record  to  bo  proper,  without  regard  to  the  issue  found  or 
confessed,  or  to  any  imperfection  in  the  prayer  of  judgment  on  either 

(df)  Com.  Big.  Pleader,  C.  25;   1  Lev.  tion;  ntres  magisvahat  quampertat ;  Shep. 

190 )  per  Lord  EUenborough,  5  East,  259,  Touch.  166 ;  3  Atk.  136. 

260 ;  12  Id.  263.  (/)  Cro.  Car.  6. 

(«)  4  Taunt.  492  ;  1  Salk.  325 ;  5  East,  \g)  H.  195 ;  Sleph.  2d  edit.  423. 

!!44,  257  ;  12  East,  279.    As  to  the  effect  of  (h)  Per  Lord  Ellenboiough,  C.  J.,  5  East, 

"mradictus"  and  "identj"  and  constraction  257.    See  td.  463. 

oi  them,  see  11  East,  513.    So  in  the  case  ^t)  Per  Lord  Ellenborongli,  C.  J.,  5  East, 

of  a  deedf  exposition  shall  be  made  of  it  so  259,  260 ^  2  East,  33.                                   ^ 
as  to  sapport  rather  than  annul  the  transac- 


rn  Vide  Hastings  v.  Wood,  13  Johns.  482. 

(2;  And  this  is  the  rale  in  regard  to  actions  for  words,  either  spoken  or  written,  that 
the  court  is  to  understand  them  according  to  their  ordinary  acceptation  among  mankind. 
Backus  V.  Richardson,  5  Johns.  584 ;  woolmotli  v.  Meadows,  5  East,  463 ;  Roberts  «. 
Camden,  9  East,  93 ;  Respublica  v.  De  Longchamps,  1  Dall.  114 ;  Rue  v.  MitcheU,  2  DaU. 
59 ;  Brown  v.  Lambeiton,  2  Binn.  37 ;  Pelton  v.  ward,  3  Gaines,  76.  See  the  subject  very 
lully  discussed,  Walton  «.  Si^leton,  7  Serg.  Ac  Rawle,  449.  But  still  the  meaning  of  the 
words  muflt  be  anequiTOcal.    fiBrriSMl  9.  SMOdH,  4  £sp.  218. 
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aide  (k)  (1) ;  and  on  the  same  ground  we  shall  hereafter  see,  that  when  there  m.  kules 
is  a  demurrer  to  a  plea,  replication,  &c.  if  the  prior  pleading  be  defective  g°J^^°^^j, 
in  substance,  judgment  will  be  given  against  the  party  pleading  it.     After 
verdict,  an  expression  must  be  construed  in  such  sense  as  would  sustain 
the  verdict  (J) :  and  although  in  general  in  pleading,  an  equivocal  expression 
is  to  be  construed  against  the  party  usbg  it,  yet  where  the  opposite  party 
has  pleaded  over^  that  is  an  admission  *that  the  expression  is  to  be  taken  L  ^^^  J 
in  that  sense  which  will  support  the  previous  pleading  (?w).     Words  of  re- 
ference, as  '^  there^^  and  ^^  «aid"  in  an  indictment,  will  not  be  referred  to 
the  last  antecedent  where  the  sense  requires  that  they  should  be  referred 
to  some  prior  antecedent  (n). 


IV.  THE  DIVISION  OF  PLEADINGS, 

The  parts  of  pleading  have  been  considered  as  arrangeable  under  two  ^'  '>"^«o» 
heads ;  first,  the  regular,  being  those  which  occur  in  the  ordinary  course  of  '  ^^j,  * 
a  suit ;  and  secondly,  the  irregular,  or  collateral,  being  those  which  are 
occasioned  by  mistakes  in  the  pleadings  on  either  side  (a) . 

The  regular  parts  are,  1st.  The  declaration  or  count. — 2dly.  The 
pUa,  which  is  either  to  the  jurisdiction  of  the  court  \  or  in  suspension 
of  the  action,  as  in  the  case  of  parol  demurrer ;  or  in  abatement ;  or  in 
bar  of  the  action  or  in  replevin,  an  avowry  or  cognizance. — 8dly«  The 
replication;  and  in  case  of  an  evasive  plea,  a  new  assignment;  or  in  re- 
plevin, the  plea  in  bar  to  the  avowry  or  cognissanee.— 4thly.  The  rejoiw 
der  ;  or  in  replevin,  the  replication  to  the  plea  in  bar. — 6thly.  .  The  sur* 
refoinder,  being  in  replevin  the  rejoinder. — 6thly.  The  rebutter. — Tthly. 
The  sur-rebutter, — ^And  8thly,  Pleas  puis  darrein  contiimance,  where  the 
matter  of  defence  arises  pending  the  suit. 

The  irregular  or  collateral  parts  of  pleading  are  stated  to  be  (p),  1st. 
Demurrers  to  and  part  of  the  pleadings  above-mentioned.-*— 2dly.  Demur*-' 
rers  to  evidence  given  at  trials. — 8dly.  Bills  of  ezception,'-Ad:Aj.  Pleas 
in  scire  facias. — AndSthly.  Pleas  in  error.  The  particular  nature  of  each 
of  these  parts  of  pleading,  together  with  the  claim  of  conusance^  demand 
of  oyer,  and  imparlances,  &c.  will  be  considered  in  the  following  chapters^ 

(k)  4  East,  502 ;  5  U.  270,  271 :  10  Id.  892. 
87.  («)  6  B.  &  C.  295. 

(0  IB.  &C.  297;  Cowy.  825 j    6  B.  &        (o)  Vin.  Ab.  Pleas,  &c.  C.j    Bac.  Aby 

C.  302,  303.  fleas,  &c.  A. 

(M)  Wright  «.  The  King,  3  Nev.  &  Man.        (p)  Vin.  Ab.  Pleas,  &c.  G. 


(1)  Vide  Havens  v.  Bnsh,  2  Johns.  387  \  Sing  v.  Harrison,  15  East,  614,  615.    TheM 
rate  will  be  folly  aplained  hereafter. 
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•CHAPTER  IV. 


Of  the  Declaration  (a). 


I.  DBFINITION  AKD  DIVISION  OS*  BUBJBCT. 

n.   TH£  RECENT  REGULATIONS  AFFECTING  THE  FORM  OF  DECLARATIONS. 
III.  THE  GENERAL  REQUISITES  AND   QUALITIES   OF  DECLARATIONS. 
lY.   THE  FORMS  AND    PARTICULAR    PARTS  AND  REQUISITES  OF     DECLARA* 
TIONS. 


I.  THE  DEFINITION  AND  DIVISIONS  OF  THE  SUBJECT. 

1.  DBFun-  A  DECLARATION  is  a  Specification  in  a  methodical  and  legal  form  of  the 
DiTisioir"oF  circumstances  which  constitute  the  plaintiFs  cause  of  aeUons  (i),  which 
SUBJECTS,  necessarily  consists  of  the  statement  of  a  legal  rights  or  in  other  words  a 
right  recognized  in  Courts  of  Law,  and  not  merely  in  a  Court  of  Equity, 
and  of  an  injury  to  such  right  remediable  at  law  by  action  as  distinguished 
from  the  remedy  by  Bill  in  Equity,  A  declaration  may  conveniently  be 
examined  with  reference  to  Secondly^  the  Recent  AlterationSj  which  must 
be  observed  in  practice  in  addition  to  or  as  variations  from  the  previously 
established  forms ;  Thirdly  to  those  General  JRequuites  and  Qualities  which 
govern  the  whole  declaration  in  general,  and  fourthly  to.  the  Forms  and 
I^arts  and  particular  Requisites^  as  will  in  Assumpsit,  DM,  Covenant  and 
Detinue  J  as  in  Case,  Trover,  Replevin,  Trespass  and  lijectment. 


n.    THE    RECENT    ALTERATIONS  AFFECTING  DECLARA- 
TIONS IN  GENERAL. 

2.  The  re-      Before  the  uniformity  of  process  act,  2  W.  4,  c.  39,  their  was  very 
cent  alter-  numerous  apd  perplexing  modes  of  commencing  personal  actions,  viz.  by 
fect^g^de-  <^ffi^^  ^^^  issued  out  of  Chancery  and  returnable  in  the   Courts  of 
clarations   King's  Bench  or  Common  Pleas,  (but  not  in  a  Court  of  Exchequer) ; 
in  general,  by  bill  of  Middlesex  or  latitat,  issued  out  of  and  returnable  in  E.  B.  by  writ 
of  capias  quare  clausum  f regit,  issued  out  of  and  returnable  in  the  Court  of 
[  *24l  ]  Common  Pleas,  and  by  quo  minus  or  venire,  issued  out  of  *and  returnable 
in  a  Court  of  Exchequer ;  and  numerous  other  writs  in  each  of  those 
Courts  by  or  against  attomies  or  officers  of  the  court  and  other  persons.    By 
one  or  other  of  these  process,  the  defendant  was  always  actually  or  sup- 
posed to  be  brought  into  Court  to  answer  the  plsdntiff,  and  after  appearance 

(a)  As  to  the  proper  instructions  for  dec-  vol.  iii.  429  to  497. 
larations,  and  the  time  when  the  plaintiff       (b)  Co.  Lit.  17  a,  303  a;  Bac.  Ab.  Pleas, 

may  or  must  declare,  and  oiher  practical  B.;    Com.    Dig.    Pleader,    C.    7;    Heath's 

points,  see  folly  Chitty's  General  Practice,  Maxims,  1,  2. 
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the  plaintitf  declared,  and  the  comTneneemeTU  of  the  declaration  used  tx)  state  ii<  xodss 
how  or  bj  what  process  the  defendant  had  then  been  brought  into  Court,  ®'  statik^ 
and  consequently  the  commencements  of  declarations  were  infinitely  va-  ! 

rious.  The  original  writ  and  capias  thereon  in  assumpsit,  case  and  tres- 
pass used  to  state  the  cause  of  action  as  fully  as  the  declaration,  with  the 
exception  of  time  and  quantity,  and  therefore  formerly  special  pleaders 
used  to  frame  the  special  original  writ  as  requiring  as  much  skill  in  pleading 
as  the  declaration  itself.  And  except  in  debt  and  in  a  few  other  actions, 
the  declaration  used  afterwards  to  recite  the  writ  verbatim,  and  repeat  it 
in  the  court  with  time  and  enumeration  of  all  circumstances,  until  at  length 
one  of  the  first  of  the  very  recent  imppovements  (^e)  ordered  tliat  a  decla- 
ration in  trespass  or  ejectment,  on  a  supposed  origmal  writ,  should  no 
longer  recite  the  writ  or  supposed  writ,  but  should  merely  in  the  com- 
mencement state  that  the  defendant  was  attached  to  answer  the  plain- 
tiff ^^  in  a  plea  of  trespass"  or  a  ^^  plea  of  trespass  and  ejectment,"  and 
thereupon  the  plaintiff  by  Y.  Z.  his  attorney,  complains,  Jsc.  setting  out 
the  declaration  ;  and  this  more  concise  form  is  still  to  be  observed  in  a  dec- 
laration in  efectment  on  a  supposed  original  in  K.  B.  and  C.  P.,  although 
in  personal  actions,  as  the  use  of  an  original  writ  was  abolished  by  2  W. 
4,  c.  39,  this  last  rule  has  now  become  of  no  use  though  it  still  applies  in 
ejectment. 

At  length  the  above  statute,  5  W.  4,  c.  89,  haying  abolished  the  use  of 
an  origincd  writ  and  of  all  the  other  mesne  process  in  personal  actions,  and 
substituted  several  other  prescribed  forms  of  writs  in  personal  actions, 
printed  in  the  schedule  to  the  act,  viz.  the  writ  of  summons,  writ  of  dis- 
tringas, writ  of  capias,  writ  of  detaber,  and  writ  of  summons  against  an 
M.  P.  when  a  trader  (d),  it  became  desirable  that  the  judges  should,  for 
the  sake  of  uniformity,  prescribe  new  forms  of  commencing  a  declaration 
according  to  the  particular  writ  that  had  been  issued,  and  accordingly  wo  ^^    p 
find  such  forms  prescribed  by  Beg.  Gen.  Mich.  Term,  S  W.  4,  reg.  16,  S^.  t!^ 
wluch  orders,  ^Hhat  every  declaration  shall  in  future  be  entitled  in  the  3  w.  4,  as 
proper  Court  and  of  the  day  qf  the  month  and  year  in  which  it  is  filed  or  ^  ^^^  ^f 
delivered,  and  shall  commence  as  follows.*  J^ 

r  •242  ] 

Declaration  after  Summons.  Prescribed 

[Venue.'] — A,  -B.,  by  E.  F.,  his  attorney,  [or,  in  his  own  proper  per-  ^^i^^J- 
8on],  complains  of  (7.  2>.,  who  has  been  summoned  to  answer  the  said  mentis  (t). 
A.  jS.,  &c. 

Declaration  after  Arrest,  where  the  Party  is  not  in  Custody. 

[Venue.'] — A.  J?.,  by  U.  F.,  his  attorney,  [or,  in  his  own  proper  per- 
son], complains  of  C.  2>.,  who  has  been  arrested  at  the  auit  of  the  said 

A.  B.y  jcc. 

Declaration  wJiere  the  Party  is  in  Custody. 

[VentuJ] — A.  B.y  by  H.  F.y  his  attorney,  [or,  in  his  own  proper  per- 
son],  complains  of  C.  D.,  being  detained  at  the  suit  of  A*  B.j  in  the  cus- 

!c)  Reg.  Gen.  Hil.  Term,  2  "W.  4,  reg.  4.  and    privileged    persons,    excepting    when 

d)  The  statate  provides  that  the  writ  of  sued  as  an  M.  P.  being  a  trader,  againai 

mtmaums  shall  now  be  issued  as  well  against  whom  the  writ  varies  in  a  small  respect, 

ordinary  persons  as  against  attomies,  officers  («)  See  the  forms  fully,  jxrft,  voL  li. 
cf  the  Court,  corporations,  or  huzuixedors, 
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Prescribed 
conclusion 
of  declar- 
ation. 


n.  MODES  tody  of  the  Sheriff,  [otj  the  Marshal  of  the  Mdrihaliea  of  the  Court  of 
OP  sTATwo  Xingi's  Bench  or  the  warden  of  the  FUet.} 

FACTS.  ^  •* 

Declaration  after  the  Arre%t  of  one  or  more  D^endant  or  Defendantiy  and 
where  one  or  more  other  Dtfendant  or  D^endant*  ehall  have  been 
served  only^  and  not  qfrreited. 

\^VenueJ] — A,  B.^  by  E.  JP.,  his  attorney,  [pr^  in  his  own  proper  per- 
son], cooiplains  of  (7.  i>.,  who  has  been  arrested  at  the  suit  of  the  said 
A.  B.J  [or,  '^  being  detained  at  the  suit  of  the  saidjl.  £.,  ^e.  as  before"] ^ 
and  of  &.  if.,  who  has  been  served  with  a  writ  of  capias  to  answer  the 
said  A.  B.y  &c. 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  4,  promulgated  in  consequenee  of 
the  enactment  in  3  &  4  W.  c.  42,  s.  sect.  16,  prescribes  a  particular  form 
of  commencing  a  declaration  in  a  second  action  that  after  a  plea  in  abatement 
of  non-joinder  in  a  prior  action. 

From  the  succinct  form  of  conclusion  of  a  declaration  prescribed  by 
Reg.  Gen.  Trin.  T.  1  W.  4,  it  seems  that  in  all  personal  actions  the  form 
should  be  thus  and  without  adding  any  supposed  pledges^  and  the  addition 
of  which  is  expressly  prohibited  by  Reg.  Gen.  Hil.  T.  4  W.  4. 

"  To  the  plaintiff's  damage  of  £ ,  and  thereupon  he  brings  suit, 

&c."  If  the  action  be  at  the  suit  of  assignees  or  executors,  &c.,  then 
say  to  the  plaintiff's  damage  ^^  as  assignees,"  or  as  executors,  as  aforesaid. 
And  in  an  action  qui  tarn  omit  all  statement  of  damage. 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  8,  orders  that  the  name  of  a 
County  shall  in  all  cases  be  stated  in  the  margin  of  a  declaration,  and 
shall  be  taken  to  be  the  venue  intended  by  the  plaintiff,  and  that  no  venue 
shall  be  stated  in  the  body  of  the  declaration  or  in  any  subsequent  plead- 
ings, provided  that  in  cases  where  local  description  is  now  required  the 
same  shall  be  given  ;  and  a  subsequent  part  of  the  rules  of  Hil.  T.  4  W. 
4,  requires  that  in  actions  of  trespass  quare  clausum  fregity  the  close  or 
place  in  which,  &c.,  must  be  designated  in  the  declaration  by  name  or 
abuttals^  or  other  description,  in  fedlure  whereof  the  defendant  may  demur 
specially.* 

In  order  to  render  pleadings  in  actions  of  assumpsit,  or  debt  on  bills  of 
exchange,  inland  or  foreign,  and  promissory  notes,  and  for  common  money 
demands,  more  concise,  Reg.  Gen.  Trin.  Term,  1  W.  4,  prescribes  cer- 
tain forms  of  such  declaration,  and  punishes  the  plaintiff's  attorney  with 
the  loss  of  costs  in  case  the  declaration  exceed  the  prescribed  length  (rf). 
These  rules,  introduced  by  Lord  Tenterden,  were  intended  not  merely  to 
be  observed  and  adopted  in  the  particular  cases  strictly  within  the  terms  of 
the  rule,  but  to  encourage  similar  conciseness  in  all  other  cases.  It  is  to 
be  observed,  that  the  word  ^aid^  before  plaintiff  or  defendant,  is  to  be 
omitted,  and  only  the  word  ^^  promised^*  is  to  be  used  instead  of  ^^  under 
took  and  then  and  there  iaithfuUv  promised ;"  "  requesf^  instead  of  "  spe- 
cial instance  and  request,"  ana  numerous  other  concise  expressions,  in- 
stead of  a  superfluity  of  words,  which  especially  when  often  repeated, 
when  there  were  numerous  counts,  considerably  augmented  the  aggregate 
length  of  the  declaration,  and  afterwards  the  issue  and  7nsi  prius  record. 
This  ruSe  has  introduced  a  practice  of  conciseness,  which  it  was  intended 
should  be  extended  as  much  as  possible. 


Venue  in 
margia 
but  not  in 
body. 


Name  or 
abattals  in 
trespass 
quare 
clans  urn 
fregit. 

r -243  ] 

Conciseness 
in  some 
forms  pre- 
scribed 
and  inten- 
ded to  be 
extended 
to  all 
ca:>es. 


(d)  See  the  rule  and  farms,  pastj  vol.  i1. 
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To  pat  an  end  to  the  vexations  practice  of  inenmbering  every  declara-  n.  xodeof 
tion  wUh  numerous  varying  counts  for  the  same  cause  of  action^  the  8  &  4     "atw* 
W.  4,  c.  42,  sect.  28,   gives  the  judge  power,  pending  a  trial,  to  amend  ^^^^  ' 
a  single  count  in  cases  of  variance,  provided  the  opponent  will  not  thereby  counts  on 
be  prejudiced  in  his  defence ;  and  as  it  was  considered  that  thereby  the  same 
necessity  for  second  counts  was  removed,  the  Reg.  Gen.   Hil.   T.  4   W,  acSon^^ 
4,  reg.  5,  prohibits   the  use  of  more  than  one  count  upon  each  cause  of  hibited  but 
action,  (though  several  breaches  are  permitted),  and  renders  it  compulse-  several 
ry  on  a  judge  on  summons  to  strike   out  any  such  second  count,  and  ^^^^^^ 
compel  the   plaintiff,  and  ultimately  his  attorney,  to  pay  the   extra  costs, 
and  certain  other  consequences  are  declared  to  attach  on  a  violation  of  this 
rule. 

This  is  an  outline  of  the  principal  modern  improvements  as  they  affect 
declarations;  each,  with  its  operation,  will  be  particularly  pointed  out 
when  we  consider  the  parts  and  particular  requisites  of  declarations.  The 
substance  of  a  declaration,  it  will  be  observed,  is  scarcely  in  any  respect 
affected,  and  hence  in  general  the  ancient  forms  and  the  long  established 
rules  will  still  apply,  though  every  pleader  must  at  the  same  time  take  care 
to  conform  to  the  new  regulations.  And  since  the  uniformity  of  process 
act  it  would  be  untecfmical  in  a  declaration  in  scire  facias  or  other  plead* 
ing  to  state  that  an  action  had  been  commenced  by  bill^  and  would  sub- 
ject the  declaration  to  a  special  demurrer,  though  aided  by  pleading  over, 
or  by  a  general  demurrer  (e)  (1).*  [  ^244  } 


in.  THE  GENERAL  REQUISITES  OR  QUALITIES. 

The  general  requisites  or  qualities  of  a  declaration  are,  1st,  that  it  cor-  m.  Tsa 
respond  with  the  process  (/),  and  in  bailable  actions,  with  the  affidavit  to   ^^'^^^^ 
hold  to  bail ;  2dly,  that  it  contains  a  statement  of  all  the  facts  necessary  sites>  &c. 
in  point  of  law  to  sustain  the  action,  and  no  more  (^):;  and,  3dly,  that  these 
circumstances  be  set  forth  with  certainty  and  truth  (A).    The  pleader,  be- 
fore he  commences  drawing  a  declaration,  should  have  before  him  a  copy 
of  the  writ  and  aflSdavit  to  hold  to  bail,  and  very  full  instructions  as  to  the 
fisicts  of  the  case,  as  they  can  be  assuredly  proved  by  evidence  already 
carefully  ascertained. 

Regularly  the  declaration  should  correspond  with  the  process  (2),  but  1st  Should 
as  according  to  the  present  practice  of  the  Courts,  oyer  of  the  writ  can-  conrespoad 
not  be  craved,  a  variance  between  the  writ  and  declaration  cannot  in  any  ^  ^^^ 

(e)  Darling  o.  Gnerney,  2  Crom.  dc  M.  and  is  aided  by  pleading  over;  oMtra,  2 

326 ;  2  Dowl.  235 ;  Peacock  v.  Day,  4  Dowl.  Dowl.  101. 
291.    Bat  the  same  cases  established  that       (f)  Com.  Dig.  Pleader,  C.  13. 
this  objectiun  is  not  a  groand  of  general        \e)  Co.  Lit.  303  a ;  Plowd.  84,  122. 
demturer,  or  arrest  of  judgment,  or  error,       (S)  Id.  ibid. 


As  I 


,  Vide  Keid  v.  Lord,  3  Johns.  118. 

ii  to  the  form  of  the  original  writ  in  asswmpnt  agaiast  a  corporation,  see  Lynch  o.  The 
Mechanics'  Bank,  13  Johns.  127. 

(2)  See  Gratz  o.  Phillips,  1  Binn.  588 ;  Jenmags  •.  CoX;  ibid ;  IKlinan  p.  Shultz,  5  Serg. 
&Rawle,  35. 
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m.  THK    ease  be  pleaded  in  abatement  (1)  or  otherwise  ;  and  as  there  are  several 
^BBQui^   instances  in  which  the  Court  will  not  set  aside  the  proceedings  on  aceoont 
TiTEs;  &c.  of  a  variance  between  the  writ  and  declaration  (%)  many  of  the  older  de- 
1.  Should   eisions  are  no  longer  applicable  in  practice  (2).    Formeriv  in  tiie  King's 
corre»poad  Bench,  when  the  proceedings  were  by  special  original,  we  have  seen  tbit 
ee^.  ^"^    ^^^  venae  must  be  laid  in  the  dechmttion  in  the  county  into  which  the 
original  was  issued,  or  in  bailable  cases  the  bail  was  discharged  (i)  ;  but 
in  the  Common  Pleas  and  in  the  King's  Bench,  if  the  proceedings  are  by 
bill,  the  bail  were  not  dischai^ed  by  such  variance  (Z)  ;  and  where  on  out* 
lawry  had  been  reversed,  the  plaintiff  might  in  C.  P.  declare  in  any  conn* 
ty  (m).    And  at  length  Beg.  Gen.  Hil.  T.  2  W.  4,  reg.  40,  ordered  that 
a  declaration  laying  the  venue  in  a  different  county  from  that  mentioned  in 
In  what      the  process,  should  not  be  deemed  a  waiver  of  the  bail  (n).     Since  the  2 
'^P^  ^  W.  4,  0.   39,  abolishes  proceedings  by  original,  that  rule  has  become  of 
no  practical  utility.     We  will  consider  how  fiir,  according  to  the  presefU 
practice  of  the  Courts,  the  declaration  must  correspond  with  the  process 
or  the  affidavit  to  hold  to  bail,  with  respect  to,  1st,  the  names  of  the  par- 
ties  to  the  action ;  2dly,  The  number  of  such  parties ;  Sdly,  the  character 
or  right  inVhich  they  sue  or  are  sued ;  4th]y,  the  cauee  vcAform  of  action : 
and  under  each  of  these  heads  the  eaneequenoee  of  a  deviation  from  the  pro- 
cess will  be  noticed. 

f  *245  ]  Ist,  The  general  rule  is,  that  the  declaration  should  pursue  the  writ  % 
to  names  regard  to  the  ehrietian  and  surnames  of  the  parties  (3) .  K  a  person  enter 
j^es  (of^'  ^^^  ^  b^^^  ^^  ^®^d  ^y  ft  wrong  name,  he  should  be  sued  by  such  name  (4} 
and  it  will  not  be  correct  to  declare  against  him  in  his  real  name,  although 
there  be  an  averment  that  he  executed  the  instrument  by  the  untrue  ie- 
Bcription  (p).  The  mis-spelling  a  name  is  not,  however,  material,  if  the 
two  names  be  of  the  same  sound  (9).  The  reversing  or  transposing  the 
order  of  christian  names,  as  ^'  Richard  John,"  instead  of  ^^  John  Richard," 
was  condidered  a  misnomer,  and  might  have  been  pleaded  in  abatement 
before  the  3  &;  4  W.  4,  c.  42,  sect.  11,  which  abolished  pleas  of  misno* 
mer  in  abatement,  and  give  a  defendant  a  remedy  by  summons,  to  compel 
the  plaintiff  to  state  the  correct  name  in  his  declaration  (r). 

When  bailable  process  had  been  issued  against  the  defendant  by  a 
wrong  name,  if  he  had  put  in  bail  above  in  such  name,  he  was  estopped 

(t)  6  T.  R.  364.  Hah  when  pennitted,  id.  164  to  169,  469 ; 

(k)  3  Lev.  235 ;  Reg.  £.  2.  6.  2.  by  initials  or  wrong  name,  after  diligent  in- 

(/)  Tidd,  9th  ed.  294.  quir}%  id.  165,  166. 

(m)  3  Lev.  245  ;  Imp.  C.  P.  612.  (p)  2  Taunt.  504  ;  2  C.  &  P.  474  ;  5  B. 

(n)  Jerris*  Rules  53,  note  (p).  &  A.  682.    That  the  name  by  which  a  par- 

(o)  As  to  the  description  of  the  names  of  ty  signs  a  ideed  may  be  adopted  see  1  M.  & 

the  parties  in  the  writ,  See  3  Chitty's  Gen.  M.  6  ;  2  Car.  &  P.  474,  S.  C. 

Prac.  3d  edit.  163  to  174 ;  number  of  defend-  (q)  10  East,  83  j  iSJd.  110  ;  2Taant.401. 

antsj  183  to  185,  466 ;  description  of  by  im-  (r)  5  T.  R.  195. 


(1)  See,  however,  P v.  Bogan,  2  M^Cord,  386  j   1  M'Cord,  708 ;  Dnval  9.  Cmig, 

2  Wheat,  45  ;  1  Harr.  &  Gill.  181 ;  Cronly  v.  Brown,  12  Wend.  271 ;  Prince  v.  Lamb, 
Breese,  298;  Rust  o.  Fi^hingham,  ib.  258 ;  Ball  ».  Bank  of  (Jtica,  6  Cowen,  70  ;  Bank  of 
New  Brunswick  v.  Arrowsmith,  4  Halst.  284 ;  Sargent,  o.  Hayne,  2  Hill,  S.  C.  588. 

(2)  See  Overseers  of  Roxborough  v.  Buob,  12  Serg.  &  Raw)e.  29$  j  MVarlaa  «• 
Towosend,  17  Wend.  440.  The  declaration  need  not  eecite  the  writ.  Burton  o.  Wapkt, 
d  Harring.  75. 

See  post  302,  note. 

dee  Meredith  o.  Hiaadale,  2  Gaines,  3G2 ;  Wood  o.  Bolkley,  13  Jdms.  466. 


& 
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from  pkadmg  m  abafement,  when  misnomer  was  bo  pleadable,  and  the  dee-    nr.  tbb 
laration  might  be  comformable  to  the  writ  («).     And  it  was  held  that  the   •«"**" 


mtQin- 


giving  a  bail  bond  by  the  wrong  name,  not  alluding  to  the  right  name,  would  snn,  6cc. 
preclude  the  defendant  from  pleading  in  abatement  (t)  (1).  It  has  however  i.  ^icmid 
been  recently  decided  that  the  misnomer  of  a  defendant  in  bailable  process  ^somspond 
renders  it  so  invalid  that  the  defendant  might  sue  the  sheriff  for  false  im-  ^^  ^'^ 
prisonment,  and  the  bail  bond  is  absolutely  void,  and  after  verdict  the  judg- 
ment thereon  was  arrested  (u).  If  the  defendant  appeared  or  put  in  bail 
by  his  right  name,  the  plaintiff  might,  before  the  recent  regulations,  declare 
against  him  by  such  name,  stating  that  he  was  arrested  or  served  with  pro- 
cess  by  the  other,  in  which  case  the  defendant  could  not  plead  the  misno' 
mer  in  writ  in  abatement  (2;)  ;  nor  would  the  Court  set  aside  the  prooeed- 
ings  in  such  case  if  the  plaintiff  declared  against  the  defendant  by  the  right 
name,  without  stating  that  he  was  arrested  or  served  with  process  by  the  oth- 
er (y).  If  the  defendant  did  Tiot  appear^  it  was  held  that  the  plaintiff  could  not 
rectify  the  mistake  in  the  writ  by  appearing  for  him  in  his  riffht  name,  accord* 
ing  to  the  statute  (2)  ;  or  by  appearing  for  him  in  the  name  by  which  he  was 
sued,  and  declaring  against  him  by  his  right  name  (a).  Though  the  plain- 
tiff appeared  for  and  declared  against  tlie  defendant  in  the  wrong  name,  as 
mentioned  in  the  writ,  that  would  warrant  him  in  proceeding  to  judgment 
and  execution,  if  he  omitted  to  object  to  the  irregularity  in  *due  time  (i),  [  *246  ] 
So  if  a  defendant  were  served  with  process  by  a  wrong  christian  name,  and 
afterward  the  plaintiff  entered  an  appearance  for  him  and  served  him  with 
notice  of  declaration  by  his  right  name,  and  proceed  to  judgment  and  ex- 
ecution, the  Court  would  not  set  aside  the  proceeding  for  irregularity^ 
merely  on  the  ground  that  the  defendant  had  never  appeared ;  because  he 
ought  to  have  objected  in  due  time  (c)«  As  the  8  &  4  W.  4,  c.  42,  abolish- 
ing pleas  of  misnomer  in  abatement,  merely  enables  a  defendant  to  com- 
pel the  plaintiff  to  amend  his  declaration  by  stating  the  real  name,  that 
now  seems  to  be  the  only  ill  consequence  in  the  mistake  of  the  n^me  in  ser- 
vieeahU  process,  though  in  bailable  process  an  arrest  by  the  wrong  name 
b  a  false  imprisonment,  and  the  bail  bond  is  void  and  cannot  be  sued  upon 

(5}  Willes,  461 ;  2  New  Rep.  453 ;  Bac.  New  Rep.  132,  au, ;  1  B.  &  P.  405,  cmUra, 

Ab.  Pleas,  1. 11;  Tidd,  9th  ed.  448.  (a)  10  East,  328  ;  11  East,  225,  226;  and 

(0  3  Taunt.  505  ;  Tidd,  9th  ed.  448 ;  5  see  3  M.  &  Sel.  450. 

B.  ds  A  682 ;  bat  see  WiUes,  461 ;  8  Moore,  (b)  2  Stra.  1218 ;  6  T.  R.  234  to  236 ,  6 

226;  1  Bing.  424,  S.  C.  Taunt.  115;  1  Marsh.  474,  S.  C. ;  3  East, 

(u)  Finch  v.  Cocken  and  others,  3  Bowl.  197.     Sed  vide  4  Moore,  105. 

678.                                                '  (c)  3  East,  167.    But  it  is  observed  in  the 

(x)  3  T.  R.  614 ;  1  B.  &  P.  645 ;  2  Wils.  notes,  that  it  did  not  appear  in  what  name 

399  ;  13  East,  373 ;  Tidd,  9th  ed.  449.  the  plaintiff  entered  the  appearance.    It  turfied 

(y)  2  Wils.  393 ;  12  East,  273 ;  Tidd,  9th  on  the  waiver  of  the  irregularity,  10  East, 

ed.  449.  328 ;  11  Id,  225,  226. 

(z)  3  T.  R.  611 ;  11  East,  225,  226 ;  2 


(1)  If  a  person  enter  into  a  bond  by  a  wrong  christian  name,  and  be  sued  on  such  bond, 
he  should  be  sued  by  the  name  in  the  bond,  and  a  declaration  against  him  by  his  right 
name,  stating  that  he  by  the  wrong  name  executed  the  bond,  is  bad,  and  the  defendant 
jnav  avail  himself  of  this  objection  under  the  plea  of  non  est  factum,  Gould  v.  Barnes, 
3  Taunt.  504.  An  action  for  breach  of  promise  of  marriage  bo^ight  by  a  feme  sde^  was 
oompromised  by  her  attorney,  alter  her  marriage  to  another  person,  by  taking  the  defend- 
ant's promissory  note,  payable  to  her  by  her  maiden  name  :  the  attorney  and  the  defends 
aot  being  both  ignorant  of  the  marriage.  In  an  action  by  the  husband  alone,  in  his  own 
name,  upon  the  note,  it  was  held  that  it  was  good,  and  that  he  was  entitled  to  recover. 
Templetcm  v.  Citne,  5  Greenl.  417* 
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in.  TBS    ^ith  effect,  though  a  jadgtnent  obtained  in  the  original  writ  may  still  be 


^""^   invalided). 


siTBs,  dec.  Where  process  had  been  issued  against  a  defendant  by  a  wrong  name, 
1.  Shoald  the  misnomer  mighfc,  before  the  late  act,  be  cured  by  amending  the  writ,  if 
eorrespoBd  h^q^  ^ere  any  thing  to  amend  by,  and  then  declaring  against  the  defendant 
cess.^^"  "^y  ^^  right  name;  as  where  the  defendant  was  property  named  in  the  affi- 
davit to  hold  to  bail,  but  was  mistaken  in  the  process  (0).  80  if  the  defen- 
dant pleaded  the  misnomer  in  abatement,  the  plaintiff  might  amend  the  writ 
and  declaration  even  though  defendant  was  a  prisoner  (/),  unless  there  had 
been  in  the  interim  a  tender  of  the  debt,  or  the  plaintiff  might  enter  a  caa- 
setur  bella  or  breve^  in  which  case  he  was  not  liable  to  pay  the  defendant's 
^cost8(^).  But  now  it  is  the  practice  to  refuse  an  amendment  of  mesne 
process  unless  in  a  case  where  otherwise  the  statute  of  limitations  would  be 
a  bar  (A).  Formerly,  if  there  was  reason  to  doubt  the  defendant's  name, 
it  was  advisable  either  to  wait  till  the  defendant  has  appeared,  and  to  de- 
clare in  chief,  or  to  declare  de  bene  esse  with  an  alias ;  and  it  has  been  held, 
that  a  declaration  against  a  defendant  by  the  name  of  ^^  Jonathan,"  other- 
wise "  John  Scans,"  (1)  was  sufficient  upon  demurrer  (*)  ;  though  not  so 
upon  a  plea  in  abatement,  for  in  law  a  party  cannot  have  two  christian 
names  (A;).  It  was  considered  that  the  defendant  could  never  plead  in 
abatement,  if  the  declaration  were  against  him  by  his  right  name  only,  al- 
[  *247  ]  though  the  process  were  *wrong  (2).  Bat  in  such  case,  if  the  defendant  had 
not  waived  the  misnomer  or  irregularity,  he  might  apply  to  the  Court  to  set 
aside  the  pleadings ;  for,  independently  of  the  misnomer,  there  was  not, 
under  such  circumstances,  any  writ  to  support  the  declaration. 

Where  there  has  been  a  misnomer  in  the  writ,  care  must  be  taken  on 
tiie  part  of  the  defendant  not  to  waive  the  objection  (vn).  In  cases  of  non- 
bailable  process  the  court  would  not,  nor  will  they  now,  interfere  on  mo- 
tion to  set  aside  the  proceedings,  so  that  the  defendant  could  not  avail 
himself  of.  the  misnomer  otherwise  than  by  plea  in  abatement  (n).  And 
now  since  that  plea  has  been  abolished  as  regards  misnomer  by  3  &  4  W. 
4,  c.  42,  sect.  11,  the  defendant's  only  course  is  to  take  out  a  sumnons  re- 
turnable before  a  judge,  to  compel  the  plaintiff  to  amend  the  misnomer  in  the 
declaration,  and  insert  the  real  name  and  pay  the  costs  of  tlie  application. 
In  no  case  could  a  misnomer,  (even  of  one  of  several  defendants,)  in 
an  action  on  a  promissory  note,  or  other  written  instrument,  be  pleaded 
in   bar  (0).    If  the  defendant  be  misnamed  in  a  bailable  writ,  he  may 

(d)  Finch  V.  Cocken  and  others,  3  Dowl.  the  name  of  *  Jonathan    Soans,^  otherwise 

678.  'John  Soans/  it  might,  perhaps,  have  ad- 

»  2  B.  &  P.  109 :  3  "Wils.  49.  mitted  of  a  different  consideration." 

V)  7  T.  R.  698  ;  3  M.  «fc  Sel.  450.  (k)  Ante,  245;  WiUes,  554  j  Tidd,  9th  ed, 

^g)  See  Tidd,  9th  ed.  683.  447. 

[h)  Horton  r.   Borough  of  Stamford,  2  (/)  2  Chit.    Rep.  8;  3  M.   &  Sel.  450; 

Dowl.  96  ;  Lakin  v.  Watson,  2  Dowl.  633 ;  Tidd,  9th  ed.  449. 

2  Crom,  &  M.  685 ;  3  Chitty's  Gen.  Prac.  (m)  See  the  mode  of  appearance  and  of 

173,  234,  235.  giving  the  bail-bond,  Tidd,  9th  ed.  448,  449. 

(0  3  East,  HI.    Lord  Ellenborongh  said  Cn)  7  D.  &  R.  358 ;  11  Moore,  39. 

that  '<if  the  defendant  had  been  sued  by  (o)  16  East,  110. 


(I)  If  the  surname  of  the  obligor  in  the  body  of  a  bond,  varies  by  a  slight  mis-spelling, 
producing  scarcely  any  change  in  the  pronunciation  from  that  in  the  subscription,  he  may 
T>e  sued  by  the  name  subscribed  alone,  without  an  alias  dictus.  Meredith  0.  Hinsdale,  t 
Caines,  3o2. 
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still  move  the  court  to  set  aside  the  proceedings  for  irregularity  (p)  (1),  m. 
and  although  he  omit  to  do  so,  he  may  support  an  action  of  trespass  for  **""^^ 
false  imprisonment  against  the  sheriff  and  his  officers  (9)  (2)  ;  unless  the  sites,  Abc. 
Court,  on  setting  aside  the  proceedings,  restrain  the  defendant  from  bring-  1.  should 
ing  such  action  (r).  And  it  has  been  recently  decided  that  the  bail  bond  emrespood 
is  so  void  that  even  if  judgment  be  recovered  against  the  bail  in  an  action  ^^  ^'^^ 
on  such  bond,  the  judgment  may  be  arrested  (s). 

Where  the  name  of  the  plaintiff  has  been  mistaken  in  the  process,  it  is 
advisable  in  the  commencement  of  the  declaration,  as  in  the  case  of  a 
defendant,  to  state,  that  ^^  A,  B.  (the  real  name)  the  plaintiff  in  this  ac- 
tion, at  whose  suit,  by  the  name  of  E.  B.,  C.  D.  the  defendant  in  this 
action,  was  served  mth  process,"  ("  or  arrested")  in  this  suit,  by  Y.  Z. 
his  attorney,  (or  in  person,)  complains  of  the  said  defendant  being, 
&;c."  (f)  (3)  ;  for  if  the  plaintifi^s  misnomer  should  be  continued  in  dec- 
laration, the  defendant  might  take  out  a  summons  to  compel  the  plaintiff  to 
amend  and  state  the  correct  name,  and  pay  the  costs  of  the  application, 
although  he  could  not  plead  in  abatement  since  3  &  4  W.  4,  c.  42,  sect 
11.  At  no  time,  even  in  the  case  of  a  corporation,  was  misnomer  of  the 
plaintiff  pleadable  in  bar  (u)  (4).  But  a  mistake  in  the  name  of  a  third 
person  in  matter  of  description,  will  sometimes  be  *fatal  to  the  proceed-  [  *248  ] 
ings  as  a  variance  (x).  A  misnomer  of  the  plaintiff  could  only  be  plead- 
ed in  abatement,  and  was  no  ground  for  setting  aside  the  proceedings  (y)  ; 
or  for  a  motion  in  arrest  of  judgment  (^z)  ;  or  of  nonsuit  at  the  trial,  at  least 
if  it  appeared  that  the  defendant  was  aware  that  the  action  was  brought  by 
the  person  who  actually  sues  (a).     It  seems  now  to  be  settled,  that  when 


(p)  1  B.  ^  P.  647  J  2  Taunt.  399 ;  Tidd, 
9th  ed.  447,  448 ;  Ladbrook  v.  PhiUips,  1 
Har.  &  Wol.  109:  3  Chitty's  Gen.  Prac. 
167, 353.  354. 

Cq)  8  East,  328  ;  6  T.  R.  234 ;  2  Campb. 
270 ;  2  Taunt.  399  ;  1  Marsh.  75 ;  5  Taunt. 
623 ;  1  B.  &  Aid.  647  j  7  B.  &  C.  486. 
But  see  3  Campb.  108;  8  Moore,  297:  1 
Bing.  314,  S.  C. 

(7)  I  Chit.  R.  282. 

m  Finch  v.  Cocken  and  Others,  3  Dowl. 
678. 


(0  1  B.  &  P  647.  As  to  the  mistakes 
in  names  once  correctly  stated,  see  3  M.  & 
Sel.  178 :  Com.  Dig.  Pleader,  C.  18. 

(«)  1  B.  &  P.  40 ;  3  Anstr.  935;  6  M.  ^ 
Sel.  45. 

(x)  Willes,  5;  1  Stark.  100;  1  M.  &  M. 
6 ;  but  see  1  Stark.  47. 

y)  4  Moore.  369  ;  2  B.  5c  B.  34,  S.  C. 

^z)  2Bla.  Rep.  1120. 

(a)  3  Campb.  29  ;  6  Moore,  141 ;  3  B.  & 
B.  54,  S.  C. ;  7  Moore,  522 ;  1  Bing.  143, 
S.  C. 


f! 


ill 


1)  Vide  Menzies  v.  Rodrigues,  1  Price's  Exch.  92. 

|2)  Mead  v.  Haws,  7  Cow.  322 ;  Griswold  r.  Sedgwick,  6  Cow.  456.  But  the  court 
will  not  dis«*barge  the  defendant  on  motion,  unless  he  will  undertake  to  bring  no  action. 
Wilkes  V.  Lorch,  2  Taunt.  399.  Where  there  is  only  an  inaccuracy  in  the  spelling,  so  that 
the  name  is  still  idem  sonans^  the  court  wiU  not  discharge  the  defendant.  Ahitbol  v.  Bene- 
ditto,  2  Taunt.  401. 

(3)  "  The  1  Chitty  on  PI.  251,  2,  (4th  edit.)  is  an  authority  for  this  mode  of  declaring: 
but  the  case  to  which  he  refers  is  Murray  r.  Hubbart,  1  Bos.  6c  Pul.  645.  This  case  dc^ 
not  bear  him  out.  It  is  where  a  defendant  sued  b^  a  wrong  name,  appeared^  and  was  de- 
dared  against  by  his  ri^ht  one.  The  case  here  is  directly  the  re7erse.  The  capias  is  at  the 
suit  of  George  B,  Willard^  according  to  which  the  defendant  appears ;  Charles  WiUard 
then  comes  in  and  declares  in  his  own  name.  The  decUtration  must  correspond  with  the 
process  in  the  names  of  the  parties.  Tidd,  402.  The  case  of  a  defendant,  sued  by  a  wrong 
name  and  appearing  in  his  right  one,  is  an  exception  to  this  rule."  Fer  Curiam,  Willaid  ». 
Missani,  1  Cow.  37. 

(4)  Vide  Medway  Cotton  Manufactory  r.  Adams,  IQ  Mass.  360, 362,  363. 

where  a  deed  is  made  to  a  corporation,  by  a  name  varying  from  the  true  name,  the 
plaint  i^s  may  sue  in  their  true  name,  and  aver  in  the  declaration  that  the  defendant  made 
the  deed  to  them,  by  the  name  mentioned  in  the  deed.  New  York  African  Society  «.  Va- 
rick,  13  Johns.  38  ;  Inhabitants,  dj^c.  v.  String,  5  Halst.  323;  President,  Managers,  dec.  v. 
Myers,  6  Serg.  6c  Rawle,  12. 
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m.  THE  the  parties  have  been  once  named  in  the  declaration,  it  is  strfficient  to  de« 
oBKEXAL  gcribe  them  afterwards  by  the  terms  "  plaintiff"  and  "  defefidtmt"  (6). 
sms^^c.  If  instead  of  the  flnrsX  plaintiffs ,  the  ^iforA plaintiff  in  the  singular  be  adopt* 
1.  Should  ^d  in  a  material  part  of  the  bocfy  of  a  declaration,  it  has  been  supposed 
correspond  that  the  declaration  will  be  subjoct  to  a  special  demurrer,  but  if  merely  in 
"J^  P"^    the  eommencement  it  would  be  otherwise  (c). 

cess.  ^  -^ 

Number  of      2dly.  With  respect  to  the  declaration  corresponding  with  the  process 

ti^^^*  in  the  number  of  the  parties,  it  has  been  held  that  if  a  writ  be  sued  out  in 
the  name  of  one  plaintiffs  the  declaration  in  chief  must  not  vary,  and  if  it 

plaintifis.  ^®  delivered  in  the  name  of  two  plaintiffs^  the  proceeding  will  be  set  aside 
l^or  irregularity  ((2).  And  even  in  an  action  in  autre  droits  as  by  an  execu- 
tor, the  Court  will  not  permit  an  amendment  by  adding  the  name  of  a  co- 
executor,  unless  the  statute  of  limitations  will  otherwise  be  a  bar  (e).  But 
in  the  King's  Bench,  where  the  defendant  has  appeared  to  possess  at  the 
suit  of  two,  one  of  them  might  have  declared  alone  by  the  bye,  when  that 
collateral  mode  of  declaring  was  admissible,  for  be  was  considered  a  stran- 
ger (/)  ;  and  though  the  plaintiff  in  theorigmal  action  must  have  declared 
in  chief  before  he  could  declare  by  the  bye  (^),  yet  formerly  any  other  per- 
son might  declare  by  the  bye  even  before  the  delivery  of  a  declaration  in 
chief  (X).  The  practice,  however,  seems  to  have  been  virtually  abolish- 
ed (i).  Upon  a  writ  in  an  action  at  the  suit  of  a  husband  and  wife,  a  de- 
claration might  have  been  delivered  by  the  bye  at  the  suit  of  the  husband 
only :  but  if  the  writ  were  by  the  husband  only,  and  he  declared  thereon, 
a  declaration  by  the  bye  at  the  suit  of  himself  and  wife  was  irregular  (k). 
Common  process  in  the  Common  Pleas  might  have  been  against  four 
defendants  J  and  the  plaintiff  might  have  declared  thereon  separately  against 

r  *249  1  ®*^^  (0-  In  the  King's  Bench,  the  Reg.  Easter  Term,  3  G.  4,  •order- 
ed, ^^  in  all  actions  by  bill,  the  mesne  process  shall  contain  the  name  of 
the  defendant,  or  if  more  than  one,  of  all  the  defendants  in  that  action,  and 
shall  not  contain  the  name  or  names  of  the  defendants  in  any  other  ac* 
tions"  (m)  (1). 

In  all  the  Courts,  on  bailable  process  against  several,  in  an  action  on  a 
contract^  the  declaration  must  always  have  been  and  still  be  against  all 
jointly  (2),  or  the  declaration  would  be  set  aside  for  irregularity  (n). 
In  the  Common  Pleas,  however,  the  affidavit  of  debt  and  clause  of  ae 

(b)  6  Taant.  121  ^  2  Marsh.  301,  S.  C. ;  authorities   there  dted,  showing    that    the 

6  Taunt.  406.  practice  of  declaring  by  the  bye  \&  now  ab<d- 

(e)  Tyndal  and  another  o.  Ullesthrope,  3  ished,  and  that  it  ought  not  to  be  revived. 

Bowl.  2;  but  see  4  Moore  &  Scott,  417.  (k)  Barnes,  337;  Prac.  Reg.  131,  132;  1 


{d)  !'&  &  P.  383.  Set.  Prac.  Ch.  6,  s.  1,  B.  3 ;  Tidd.  9th  ed. 

Lakin  and  another  v.  Watson,  2  Crom.    425. 
685.  Q)  1  Bos.  Ac  PuL  19,  49;  Tidd,  9th  ed. 


(«)  Lakin  and  another  v.  Watson,  2  Crom.    425. 
&  M.  685.  m  : 

(/)  Burr.  2180.  148 ;  1 M.  &  Sel.  55 ;  2  New  Rep.  82. 


{g)  6  T.  R.  158  ;  7  Id,  80. 
(h)  Phiilipps'  case,  1  Cromp.  96,  3d  ed. ; 
Tidd,  9th  ed.  424,  425. 


(m)  R.  £.  3  Geo.  4,  6  B.  Ac  C.  639 ;  2  M. 
&R.  367. 
(n)  Tidd,  9th  ed.   149,  446 ;    Carson  v. 
(i)  3  Chitty's  Gen.  Prac.  495,  496,  and    Downing  and  Another,  K«  B.  Tnn.  Term, 


(Vs  And,  in  the  Supreme  Court  of  the  State  of  New  York,  the  plaintiff  may  join  any 
numner  of  defendants  in  a  process  not  bailable,  and  declare  against  tbem  severally,  or  against 
•ome,  omitting  the  others.    Montgomery  v.  Hasbrouck,  3  Johns.  530. 

(2)  But  the  rule  applies  only  to  cases  of  contract^  and  it  is  not  applicable  to  actions  in 
tort,  Wilson  V.  Edwards,  5  Dowl.  &  Ryl.  622.  The  cases  referred  to  in  Tidd,  are  cases  of 
tibbtnct.    See  Nelson  «.  Ayres,  7  Halst.  62,  and  the  ease  cit«d. 
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eiiam  in  a  bailable  process,  pointed  out  the  person  agsdnst  whom  the  action  m.  thb 
was  to  proceed  ;  therefore,  where  the  affidavit  of  debt  was  agunst  A.,  the  ^^"^ 
capias  against  A.  and  B.,  and  the  declaration  against  A.  only,  bj  whom  bail  si^bs,  &c. 
was  pnt  in,  that  Court  held  it  to  be  regular  (o)  ;  and  upon  a  bailable  capias  i.  should 
against  two  defendants,  with  a  clause  of  ac  etiam  and  affidavit  of  debt  correspond 
against  one,  the  plaintiff  in  Court  might  have  regularly  declared  against  the  ^^^"^ 
latter  defendant  only  (^p). 

Recently  the  practice  has  been  altered  and  settled  for  all  the  Courts  as 
regards  the  number  of  defendants.  The  first  general  rule  of  Trin.  Term, 
3  W.  4,  ordered,  that  every  writ  of  summons,  capias,  and  detainer,  shall 
contain  the  names  of  aU  the  defendants  (if  more  than  one)  in  the  action, 
and  shall  not  contain  the  name  or  names  of  any  defendant  or  defendants 
til  more  actions  than  one  (q).  However  numerous  the  defendants  in  a  joint 
action  may  be,  they  must  all  be  named  in  each  and  evert/  writ  issued 
against  them,  although  they  greatly  exceed  four  (1)  ;  and  when  very  numer- 
ous, if  there  be  not  room  in  the  printed  blanks  for  all  the  names  and  descrip> 
tion  of  residences,  then  the  whole  writ  must  be  written  ;  and  if  some  one  or 
more  defendants  be  in  one  county,  and  the  others  in  another  county,  then 
^  there  must  be  at  least  as  many  concurrent  writs  precisely  alike,  as  there  are 
counties,  (varying,  of  course,  if  writs  of  capias,  in  the  direction  to  the 
sheriff  of  each  county)  ;  and  there  must  be  as  many  copies  of  such  writ 
as  there  are  defendants  in  that  county,  unless  there  has  been  an  attorney's 
written  undertaking  to  appear  for  them. 

Upon  the  affirmative  or  first  part  of  this  rule,  it  is  clear  that  a  declara- 
tion naming  more  defendants  than  were  named  in  one  writ'would  be  irregu- 
lar (r).  But  on  the  latter  part  of  the  rule,  it  has  been  held,  that  in  process 
not  bailable  against  several  defendants,  the  plaintiff  may  regularly  declare  in 
a  joint  action  against  some  of  them,  provided  he  has  done  no  act  showing 
any  intention  to  proceed  against  the  other  defendant  or  defendants,  and  es- 
pecially so  when  the  plaintiff  has  ^entirely  dropped  his  proceeding  against  [  •250  1 
such  other  defendant  («).  And  the  same  doctrine  prevails  even  on  bailable 
process,  when  against  several  persons  for  a  tort  (t).  So  that  until  the 
plaintiff  has  declared  on  his  joint  process,  no  irregularity  appears  that 
could  be  taken  advantage  of,  and  therefore  a  defendant  cannot  object  until 
after  declaration.  But  where  the  names  of  two  defendants  had  been  in- 
serted in  a  writ  of  summons,  and  afterwards  they  were  both  declared  against 
separately^  the  court  set  aside  the  declaration  and  subsequent  proceedings 
for  irregularity,  although  there  were  two  writs  and  the  defendant  had  en- 
tered separate  appearances,  which  it  was  insisted  waived  the  irregularity  (u). 
And  where  a  husband  and  his  wife  had  been  arrested  on  joint  process^  and 

1835,  Legal  Obscrrer,   134.     How  to  act  Whitehead,  2  M.  &  R.  367 ;  Bowles  v.  Bil- 

when  one  of  the  defendants  cannot  be  ar-  ton,  2   C.  &  F.  474 ;  Knowles  v.  Johnson^ 

rested  or    served  with  process,   see  Snell.  2  Dowl.  P.  C.  653,  and  R.  E,  8  G.  4 ;  Cald- 

Prac.  vol.  i.e.  6,  s.  1,E.;  Imp.  Prac.  K.  B.  welU.  Blake,  3  Dowl.  656  j  1  Gale,  157, 

6th  ed.  545,  7th  ed.  599 ;  1  Stra.  473.    But  S.  C. 

it  is  not  always  so  in  actions  for  costs,  3  (t)  "Wilson  v.  Edwards,  3  Bar.  &  Cres. 

Bar.  &  Cres.  734.  734  ;  5  D.  &  B.  622,  S.  C.  j  Evans  v.  White- 

(o)  2  New  Rep.  98  j  Tidd,  9th  ed.  447.  head,  2  Man.  &  Ry.  467  ;  Pepper  v.  Whal- 

(p)  1  Moore,   147;  7  Taunt.  458,  S.  C. ;  ley  1  Bing.  N.  C.  71 ;  2  Dowl.  821,  S.  C; 

see  1  Bing.  48.  l^owles  v.  Johnson,  2  Dowl.  P.  C.  653. 

(q)  See  rule,  Jervis's  Rules.  (u)  Pepper  v,  Whnlley,  1  Bing.  N.  C.  71 ; 

(r)  1  Arch.  Pr.  C.  P.  40.  3  Chit.  Gen.  Prac.  285. 

(s)  Tidd's  Sup.   1833,  p.  467  j  Evans  v. 


(I)  Irwin  V.  Oevine,  1  J.  J.  Marsh.  205. 

Vol.  L  86 
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m.  THB  die  latter  had  been  discharged  out  of  costody  upon  entering  a  common  ap- 
oBiiBmAL  pearance,  and  afterwards  the  plaintiff  declared  against  the  husband  alone, 
sxTcs^  ^c.  the  Court  held,  the  proceedings  irregular  (x).  And  in  a  bailable  action, 
1.  Should  if  the  declaration  should  be  against  fewer  defendants  than  those  named  in 
correspond  the  writ,  the  proceeding  would,  although  not  within  the  terms  of  the  rule,  be 
^^  P"^    irregular,  and  the  Court  would  set  aside  the  declaration  (y). 

Instances  have  occurred  in  which  the  name  of  a  defendant,  improperly 
joined  with  others,  has  been  struck  out  upon  amendment  (2).  But  since 
the  uniformity  of  process  act,  2  W.  4,  c.  39,  the  Courts  have  resolved  not 
to  permit  any  amendment  of  writs,  unless  the  statute  of  limitations  would 
be  a  bar  (a)  ;  or  where  the  parties  have  pleaded  and  joined  issue,  in  which 
latter  case  the  names  of  two  or  more  defendants  have  on  summons  been 
struck  out  of  the  declaration  and  issue  (1). 

The  ehar-       iilj.  With  respect  to  the  character  or  right  or  liability  in  which  the 
^Ich^      plaintiff  professed  in  his  writ  to  sue,  or  the  defendant  was  sued,  no  mate- 
plaintiff     riel  alteration  appears  of  late  to  have  been  introduced*    Upon  common 
TT'a^      process,  not  bailable,  and  which  did  not  specify  the  character  or  right  in 
Jsned.  ^   which  the  plaintiff  sues,  it  was  held  that  he  might  declare  specially,  as  qui 
tam^  or  as  executor,  or  as  administrator,  or  as  assignee,  or  in  any  other 
special  character ;  for  this  did  not  tend  to  enlarge  but  to  narrow  the  demand 
[  *251  ]  which  the  defendant  was  called  upon  to  answer  (6),  and  it  *has  been  de» 
eided,  that  though  the  plaintiff  may  style  himself  executor  ((?),  (not  stating 
himself  to  9ue  a8  executor)  or  give  himself  any  other  superfluous  descrip- 
tion in  the  process,  and  declare  otherwise,  this  would  not  be  irregular,  be- 
cause the  demand  was  still  the  same  (d)  (2).    And  so  where  the  defend- 
ant was  described  in  process  generally,  be  might  be  declared  against  as  ad- 
ministrator, the  object  of  the  writ  bring  merely  to  bring  him  into  Court  (e). 
But  where  the  process  was  to  answer  the  plaintiff  in  a  special  character  or 
right,  as  describing  him  as  suing  qiU  tarn  (/),  or  as  executor  (p),  or  as  as- 
signee of  a  bankrupt  (K)y  the  declaration  could  only  be  in  the  same  charac- 
ter, and  the  plaintiff  could  not  declare  generally  ;  and  if  he  did,  the  Court 
would  set  aside  the  proceedings  (t).     Where  the  action  was  bailable^  the 
Court  would  in  the  latter  case  dischari^e   the  defendant  out  of  custody 
on  filing  common  bail ;  leaving  the  plaintiff,  however,  at  liberty  to  proceed 
upon  liis  declaration  (A;).     It  seems  that  if  bailable  process  be  general  in 
the  bo() y  of  it,  a  variation  between  the  declaration  and  the  ac  etiam  part  of 
the  writ,  (when  in  use,  but  now  no  longer  so,)   or  the  affidavit  to  hold  to 

(x)  Cattarne  v    Flayer,  3  Dowl.  &  By.  here ;  bnC  the  cases  do  not  sustain  the  posi' 

247  tion  to  the  fall  extent  ^  see  farther  1  DowL 

(y)  Carson  v.  Dawning  and  another,  E.  Rep.  97. 
B.  Trin.  Term,  1835,  Legal  observer,  134 ;        (d)  ^  Bla.  Rep.  722 ;  1  B.  &  V:  383,  n.  bu 
1  Arch.  Pr.  C.  P.  40,  citing  4  East,  589  j  1        (e)  6  Moore,  66  ;  3  B.  &  B.  4,  S.  C. 
M.  &  Sel.  55.  (/)  Burr  2417 ;  2  Stra.  4232.  n.  1. 

{z)  Ante,  13,  note  (x).  (g)  8  T.  R.  416  j  1  B.  &  P.  383 ;  3  Wil». 

(a)  LaUin  v.  Watson,  2  C.  &  M.  585.  61. 

(b)  2  Stra.   1232;   2   Bla.  Rep.  722;   3        m  Tidd,  9lh  ed.  450,  n.  e. 
Wils.  141  S.  C;  Burr.  2417;  1  B.  &  K        (i)  Siipm,  note  (*). 
383,  n.  b. ;  1  Bar.  fc  Adol.  19.  (k)  8  T.  R.  416;  ISdd,  S 


(c)  Lord  Tenterden  so  decided  at  cham-    Wils.  61. 


Tidid,  9th  ed.  450 ;  3 


(H  See  1  Met.  fc  Pctic.  Di?.  Tit.  Amendments. 

(2)  Vide  WooJford  v.  Webster,  3  Day,  472 ;  M'Williams  v.  Willii>  1  Wash.  199;  Clap 
«.  bay,  2  Greenl.  305;  Waldsmith  v,  Waldsmith,  2  Ham.  156. 
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bail,  was  only  a  ground  for  discharging  the  defendant  on  common  bail,  and   m.  thb 
not  for  eetting  aaido  the  proceedings  for  irregularity  (I),    Where  the  plain-   ^|*^^ 
tiffs  issued  a  writ  generally  in  their  own  names,  and  declared  in  their  own  sites,  ^c. 
right,  and  described  themselves  in  the  affidavit  to  hold  to  bail  as  surviving  i.  should 
partners,  the  Court  discharged  the  defendant  on  filing  common  bail,  and  correspond 
ordered  the  bail-bond  to  be  cancelled,  and  would  not  allow  the  plaintiff  to  ^s,^^' 
amend  (m). 

The  uniformity  of  process  act,  2  W.  4,  c.  39,  as  well  in  its  enactments  ^^e  rules 
as  in  the  prescribed  forms  in  the  schedule,  is  silent  upon  the  necessity  of  ^^,  ^^^' 
inserting  any  description  of  the  character  or  right  in  which  the  plaintiff  sues  this  point 
or  the  defendant  is  sued ;  and  it  is  probable  that  it  was  intended  by  that  since  the 
statute  merely  to  require  that  ihefarm  of  action  should  be  stated,  and  the  of  p^iSess^ 
amount  of  the  debt  indorsed,  which  it  was  perhaps  considered  would  suffi-  act  2.  w. 
ciently  inform  the  defendant  in  all  actions,  and  his  bail  in  bailable  actions,  'f-  <^-  39 
what  was  the  nature  of  the  claim  and  supposed  liability.     Since  that  act,  ^^^' 
it  was  considered  by   the  Courts  of  K.  B.  andC.  P.,  with  reference  to 
prior  decisions,  that  upon  a  general  writ,  whether  serviceahle  (o)  or  baHa- 
He  (p),  and  not  stating  •the  character  in  which  the  plaintiff  sued,  or  the  de-  [  •252  ] 
«  fendant  was  sued,  the  plaintiff  was  afterwards  at  liberty  to  declare  special- 
ly in  any  particular  character  or  right,  as  q\d  torn,  or  as  executor  or  admin- 
istrator, or  as  an  assignee  of  a  bankrupt  (9)  ;  or  as  assignee  of  a  bail- 
bond  (r)  ;  and  also  it  was  held  in  the  Common  Pleas,  that  on  such  general 
process  the  plaintiff  may  declare  against  a  defendant  as  an  executor  or  ad- 
ministrator (s).    And  where  the  affidavit  stated  the  debt  to  be  due  to  the 
intended  plaintiff  as  executor,  but  the  process  was  general,  the  Court  of 
Exchequer  refused  to  order  the  bail-bond  to  bo  cancelled  (V),    It  was  also 
held,  that  although  the  process  had  described  the  plaintiff  or  defendant  gen- 
erally as  being  executor,  administrator,  or  assignee,   without  introducing 
any  words  denoting  that  he  sued  as  such^  the  plaintiff  might  declare  gener- 
ally in  his  o%m  rights  or  against  the  defendant  on  his  own  liability,  treating 
the  description  as  a  mere  superfluous  addition,  just  as  if  the  word  carpen- 
ter had  been  idly  introduced  (u).    But  that  by  introducing  into  the  writ 
any  express  statement  that  the  plaintiff  intended  to  sue  in  a  particular  char- 
acter, as  by  using  the  word  "as  executor,"  or  "  as  assignee,"  &c.,  then 
the  plaintiff  having  so  expressly  limited  his  proceeding,  could  not  declare 
generally,  and  that  if  he  did  so,  then,  at  least  in  a  bailable  action,  the  de- 
fendant would  be  discharged  out  of  custody,  and  the  proceedings  be  set 
aside  for  irregularity  (x). 

But  it  has  been  supposed  that  there  is  a  difference  in  these  respects  in  tiio 


(0  6  T.  B.  363  J  3  Wils.  141,  161 ;  9  T.    2  Tyr.  Rep.  214.  S.  C. 
416.  (r)  Knowles  «.  Job 

m)  5  Moore,  209;  see  1  B.  Ac  Aid.  29;    and  see  3  Ghiuy's  Gen.  Prac.  181  to  183, 


B.  416.  (r)  Knowles  «.  Johnson,  2   Dowl.  653 ; 

(m)  5  Moore,  209 ;  see  1  B.  Ac  Aid.  29  j    and 
6  T.  R.  363.  200,  470. 


(11)  See  fally  as  to  the  necessity  for  cor-  (s)  Watson  v.  Pilling,  3  Brod.  &  B.  446 ; 

rectly  describing  forms  of  action  in  all  pro-  6  Moore,  66,  S.  C. 

cess,  and  consequences  of  deviation,  3  Chit-  (t)  Ilsley  «.  Bsley,  2  Tyr.  214 ;  2  G.  de 

ty's  Gen.  Prac  194  to  199,  237,  467.  J.  330,  S.  C. 

(0)  See  cases  Tidd's  Supp.  1833,  p.  67.  (u)  1  Dowl.  Rep.  97 ;  Knowles  9.  Jdhn- 

\p)  Bat  it  will  be  observed,  that  in  those  son,  2  Dowl.  153;    and  see   Henshall  9. 

cases  the  affidavit  to  hold  to  bail  correctly  Roberts,  5  East,  450. 

stated  the  character  in  which  the  phiintiff  (z)  Douglas  v,  Irlam,  8  T.  R.  416 ;  Rog- 

saed,  the  same  as  in  the  declaration.    See  ers  v,   Jenkins,  1    Boa.    &   Ful.    383;    1 

next  note.  Dowl.  P.  C.  98,99;    bat  see  Ashwcnth  o. 

(q)  Ashworth  v.  Ryall,  1  Bai.  &  Adol.  Ryali,  1  Bar.  &;  Adol.  20. 
20  3  nsiey  t^.  Ilsley,  2  Cromp.  6c  Jer.  300; 
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111.  THB     practice  of  the  Common  Pleas  (y)  ;  and  it  is  to  be  collected  from  one  re- 
^REQu^*^    ported  decision,  that  if  a  bailable  writ  in  C.  P.  be  general^  and  the  plain- 
81TES,  Aec.  tiff  declared  thereon  as  executor,  the  bail  will  be  entitled  to  have  an  exone- 
1.  Should  retur  entered  on  the  bail-piece,  but  that  the  defendant  himself  cannot  avail 
correspond  himself  of  such  variance  (a).     But  in  that  case  the  affidavit  to  hold  to  bwl 
^  P^'    yf^  general,  vis.  for  a  debt  due  to  the  pl^ntiff  in  his  own  right,  and  the 
declaration  disclosed  that  it  was  for  a  debt  alleged  to  be  due  to  the  plain- 
tiff in  his  representative  character  {a) ;  and  we  have  seen  that  in  another 
£  *253  ]  case  that  Court  held  that  a  'defendant  may  be  declared  against  as  admin- 
istrator, though  the  process  described  him  generally  (ft).    However,  it  will 
be  prudent,  in  a  writ  in  the  Common  Pleas,  when  the  plaintiff  sues,  or  the 
defendant  is  sued  in  a  particular  character,  to  describe  him  accordingly  in 
the  writ ;  and  this  indeed  will  be  the  safest  course  in  all  the  Courts  (c). 

The  form  4thly.  Before  the  uniformity  of  process  actj  4  W.  4,  c.  89,  upon  com- 
or  cause  of  jj^qi^  process  the  plaintiff  might  declare  in  any  cause  of  action  whatever  (rf). 
y^i^  But  in  bailable  actions,  the  declarations  must  have  corresponded  with 
the  cause  and  the  form  of  action  in  the  affidavit,  and  the  ac  etiam  part 
of  the  latitat  or  other  process  (1)  ;  for  otiierwise  the  defendant  would 
be  discharged  on  filing  common  bail  («)  ;  and  the  Courts  would  not  allow 
the  declaration  to  be  amended  in  that  respect  (/)  ;  but  that  was  the  only 
consequence,  for  the  Court  would  not  in  such  case  sot  aside  the  proceedings 
for  irregularity  (</)  (2).  And  a  variance  in  the  amount  of  the  debt  between 
the  ac  etiam  part  of  the  latitat  and  the  declaration  was  not  even  a  ground 
for  discharging  the  defendant  on  common  bail  (h)  ;  and,  at  least  in  the  Com- 
mon Pleas,  where  the  sum  sworn  to  is  under  £40,  a  variance  between  the 
form  of  action  in  the  ac  etiam  and  the  declaration  was  not  considered  mate- 
rial (i) .  When  the  suit  was  commenced  by  original,  the  plaintiff  was  required 
to  declare  in  chief  for  the  same  cause  of  action  as  was  expressed  in  the 
writ  (tc) ;  and  in  bailable  cases,  if  there  were  a  variance  between  the  writ 
and  the  declaration,  the  defendant  would  be  discharged  on  a  common  ap- 

(y)  Archbold's  Prac.  E.  B.  by  T.  Chitty,  it  is  observed  that  it  is  extremdy  doMfwl 

4th  edit.  117,  515  ;  Arch.  Prac.  C.  P.  [19] ;  whether  the  practice  of  issuing  general  pro-  * 

Jd,  r40].    In  the  latter  it  is  observed,  *•  For-  cess  upon  an  affidavit  in  autre  droit  would 

merly,    upon    general   process,    a   plaintiff  now  be  allowed  in  any  of  the  Courts,  and 

might  declare  in  autre  droit  as  executor,  refers  to  1  Dowl.  97.    And  see  3  Wils.  61 ; 

^c.  but  probably  that  would  now  be  deemed  2  Bla.  R.  722,  showing  that  only  in  non^ 

irregular."  bailable  actions  can  such  a  variance  between 

(z)  Manesley  v.  Stevens,  9  Bing.  400 ;  1  process  and  declaration  be  unimportant. 
Dowl.  P.  C.  7'll,  S.  C.    But  note  in  that        (d)  Cowp.  455;  R.  E.   15  G.  2,  reg.  1; 

case  the  affidavit  rcai  general^  as  for  a  debt  Tidd,  9th  ed.  450. 

due  to  the  plaintiff  himself,  and  the  declara^        (€)  7  T.  R.  80 ;  8  id,  27 ;  Cowp.  455 ;  1 

tion  was  for  a  debt  due  to  plaintiff  as  ex-  Hen.  Bla.  310 ;  5  Moore,  483  j  2  Hen.  Bla. 

tcutoff  a  variance  which  of  itself  discharged  278 ;  2  B.  &  P.  358. 
the  bail.  See  Ilsley  v.  Ilsley,  2  Tyr.  2l5;  (/)  5  Moore,  483. 
2  Cromp.  &  Jer.  331.  U)  6  T.  R.  363  ;  2  Wils,  393  ;  8  Taunt. 

(a)  Id.  ibid.    See  observations  of  Court  in  189 ;  2  Moore,  89,  S.  C. ;  Tidd,  9lh  ed.  450. 
Ilsley  V.  Ilsley,  2  Tyr.  215;  2  Cromp.  &  Jer.        (h)  5  T.  R.  402 ;  ud  vide  2  East,  305. 
331.  (0  1  Hen.  Bla.  810 ;  2  Saund.  52  a ;  Tidd, 

(b)  Watson  ©.  Pilling,  3  Brod.  &  B.  446 ;  9th  ed.  450,  294 ;  and  see  10  Bar.  &  Cres. 
a  Moore,  66,  S.  C.j  3  Chit.  Gen.  Prac.  182,  223. 

(^p),  (k)  5  T.  B.  402 ;  B.  Hilary,  8  Car.  1. 

(c)  And  see  1  Arch.  Pr.  C.  P.  [40],  where 


(1)  Vide  Rogers  v.  Rogers,  4  Johns.  465. 

(2)  But  in  Rogers  v.  Rogers,  4  Johns.  485,  where  the  ac  etiam  was  in  assumpsit,  and  the 
declaration  in  accannt,  the  proceedings  were  set  aside  isx  irregularis. 
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pearance  (!) ;  but  the  proceedings  were  not  set  aside  merely  on  account  of   ni.  the 
a  variance  in  describing  the  cause  of  action  (w),  and  therefore  the  only  con-   ^Ieq*,^'' 
sequence  of  the  mistake  was  that  the  plaintiff  lost  the  security  of  the  baiL  sites,  &c. 
The  uniformity  of  process  act,  2   W.  4,  c.  89,  imperatively  required  i.  Should 
that  the  farm  of  action  shall  bo  concisely  stated  in  each  of  the  writs  there-  correspond 
by  prescribed,  whether  serviceable  or  bailable ;  and  if  the  form  should  be  ^.^^^ 
omitted  or  substantiality  vary  from  one  of  those  enjoined,  even  in  service- 
able process,  the  writ  would,  on  summons  or  motion,  'be  set  aside,  though  [  *254  J 
**  promises,"  omitting  "  (m"  or  "  upon^^  has  been  holden  a  mere  clerical 
mistake  (n).     The  proper  forms  are — 

In  Assumpsit,  ^^  in  an  action  on  Promises." 

In  Debt,  ^^  in  an  action  of  Debt." 

In  Covenant,  "  in  an  action  of  Covenant." 

In  Detinue,  "  in  an  action  of  Detinue." 

In  a  joint  action  of  Debt  and  Detinue,  ^^  in  an  action  of  Debt  and 

Detinue." 

In  Case  or  Trover,  "  in  a  plea  of  Trespass  on  the  Case." 

In  Trespass,  "  in  an  action  of  Trespass." 

It  was  the  intention  of  the  legislature  that  every  writ,  whether  service- 
able or  bailable,  should  apprize  the  defendant  of  the  form  of  action  by 
which  he  would  afterwards  be  declared  against,  and  therefore  it  is  an  in- 
dispensable requisite  of  every  declaration  Siat  it  substantially  adhere  to  the 
farm  of  action  stated  in  the  process,  as  well  in  serviceable  as  bailable  fro- 
eessj  and  if  it  deviate,  the  defendant  may  apply  to  the  Court  or  a  judge  to 
set  aside  the  declaration  for  irregularity  ;  so  that  the  plaintiff  must  abandon 
bis  first  process  and  issue  a  fresh  writ  stating  a  form  of  action  adapted  to 
that  in  his  declaration.  But  the  objection  is  not  a  ground  of  demurrer  to 
the  declaration,  but  merely  of  a  summary  application  to  set  aside  the  dec- 
laration for  irregularity  (o).  It  has  been  usual  in  the  commencement  of  the 
declaration  to  state  the  form  of  action  precisely  as  in  the  writ ;  but  the 
forms  of  commencements  of  declarations  prescribed  by  Reg.  Gen.  Mich. 
Term,  3  W.  4  Qt?),  conclude  with,  &c.,  and  hence  it  is  probable  that  it 
was  not  intended  by  the  judges  to  state  the  form  of  action,  but  that  the  dec- 
laration should  immediately  proceed  to  state  the  substance  of  the  cause  of 
action  (j)  ;  and  according  to  the  observations  in  recent  cases,  the  form  of 
action  ought  not  to  be  stated  in  the  commencement  (r).  If  the  body  of 
the  declaration  state  a  cause  of  action  that  is  not,  nor  could  be,  properly 
declared  for  in  the  form  of  action  stated  in  the  writ,  then  the  deviation 
would  constitute  an  irregularity  and  ground  for  setting  aside  the  declaration, 
but  not  a  ground  of  demurrer. 

It  has  always  been  considered  essential  that  the  declaration  should  ad-  The  form 
here  to  or  proceed  for  the  same  cause  of  action  as   that  expressed  in  the  *5**  ^"^^ 
affidavit  to  hold  to  baUy  and  that  if  it  do  not,  the  defendant  *may  apply  by  in  declara- 
tions must 

(0  6T.  R.  363;  2Wils.  393  j  Tidd,  9th  Reynolds  v.  Welsh,   1  Crom.  M.  &  Ros.  with  the 

ed.  450, 451;  but  see 2  Moore,  301 J  8 Tannt.  580;    Hargreaves  v.   Holder,  id.;   and   2  aMdamt  to 

304,  S.  C.  Chitty's  Gen.  Prac.  468  to  470.                       ;jj^  ^^  ^^ 

(m)  Tidd,  450,  451,  9th  cd.  (p)  See  them,  onre,  242.                              r  torr  t 

in)  Cooper  v.  Wheale,  K.  B.  Mich.  T.  M  See  3  Chitty's  Gen.  Prac.  242.                L    ^^^  J 

1835.    Legal  Obs.  133,  134.  (r)  Ball  v.  Hamlet,  1  Crom.  M.  6c  Ros. 

(o)  Anderson  v.  Thomas,  9  Bing.  678;  575;    Reynolds   o.  Welsh,  id.    580;    Har- 

ThompsoD  V.  Dicas,  2  Dowl.  94 ;  Marshal  v,  greaves  v.  Holder,  id,  (a) ;  and  see  3  Chit. 

Thomas,  id,  504 ;  Bottou  v.  Jeffeiy,  id.  637 ;  Gen.  Frac.  468. 
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ni.  THE    summons  or  motion  to  be  discharged  out  of  custodj,  or  to  hare  the  bail- 

&BNERAL    jjQjj^  cancelled,  and  the  bail  abore  would  be  discharged  from  liability  (»)  ; 

SITES,  &c.  ^^^  unless  the  plaintiff  obtain  a  verdict  for  the  cause  of  action  stated  in 

1.  Should  the  affidavit,  the  bail  would  even  at  that  late  stage  of  the  cause,  be  relieved 

correspond  from  responsibility  (0- 

^^  ^'^  Where  the  affidavit  to  hold  to  bail  was  for  goods  sold  and  money  lent, 
and  the  declaration  contained  no  count  for  goods  sold,  it  was  held  no  ground 
for  applying  to  have  an  exoneretur  entered  on  the  bail-piece  (u)  ;  but  that 
decision  is  doubtful,  and  every  careful  pleader  should  take  care  to  insert 
counts  in  his  declaration  to  embrace  every  cause  of  action  sworn  to  in  the 
affidavit. 


2div.  The       The  declaration  must  allege  all  the  circumstances  necessary  for  the  sup- 
ma^suSe  P^^**  ^^  *^®  action,  and  contain  a  full,  regular,  and  methodical  statement  of 
all  the        the  injury  which  the  plaintiff  has  sustsuned  (1),  and  the  time  ;  and  in  tres- 
facts  es-      pass  guare  clauBum  fregit^  the  name  or  abuttals  of  the  close  (jx)  ;  though  in 
tibe  sup^^    other  actions  the  venue  is  no  longer  to  be  repeated  in  the  body,  but  it  is  to  be 
portorthe  Stated  Only  once  in  the  margin  (^).     These,  and  all  other  circumstances 
action.       essential  in  law  to  the  action,  must  be  stated  with  such  precision,  certainty 
and  clearness,  that  the  defendant,  knowing  what  he  is  called  upon  to  an- 
swer (2),  may  be  able  to  plead  a  direct  and  unequivocal  plea  ;  and  that  the 
jury  may  be  enabled  to  give  a  complete  verdict  upon  the  issue  ;  and  that 
the  Court,  consistently  with  the  rules  of  law  may  give  a  certain  and  dis- 
tinct judgment  upon  the  premises  (z)»     The  general  rules  as  to  what  facts 
must  be  stated  have  been  considered  in  the  preceding  chapter  (a),  as  well 
as  the  inconveniences  which  may  arise  from  the  statement  of  superfluous 
or  unnecessary  matter  (().     The  requisites  of  the  declaration  in  each  par- 
ticular case  80  much  depend  upon  circumstances,  that  any  general  observa- 
tions in  this  place  upon  the  structure  of  a  declaration  would  be  but  of  lit- 
tle utility.     We  will  presently  consider  the  requisites  in  each  form  of  action, 
and  the  precedents  in  the  second  volume  must  also  be  consulted,  and  when 
applicable,  should  be  followed  on  Lord  Coke's  principle,  ^'  nam  nihil  si- 
mul  inventum  est  et  perfectum  ;^'  i,  e.  nothing  at  the  same  instant  that  it  is 
discovered  or  invented  is  perfect,  but  becomes  so  only  by  frequent  use  and 
perhaps  correction. 

Sdly.  Of         j/fQ  have  already  considered  the  different  degrees  of  certainty  required 
tafnty  re-   ^  pleading,  and  we  have  seen  that  the  certainty  necessary  in  a  declaration 

quired  in 

declaration      (5)  Scrivener  v.  Wathing,  2  Har.  &  Wol.  towards  the  north,  Lempriere  v,  Humphrey, 

(c).              8  ;  3  Chilly's  Gen.  Prac.  337.  1  Har.  &  Wol.  170. 

(0  Taunt.  Rep.  107.  fy)  Reg.  Gen.  Hil.  Term,  4  W.  4,  r.  8. 

(«)  Per  Litiledale,  J.,  in  Gray  v.  Harvey,  (z)  Cowp,  682 ;  6  East,  422,  423  j  5  T. 

1  jDowl.   114 ;    1  Arch.  Prac-  C.  P.  [40].  R.  623  j  Vin.  Ab.  Declarations. 

Sed  quare.  fa)  Antt^  214,  232. 

{z)  Reg.  Gen,  Hil.  Term,  4  "W.  4,  r.  V.  {b)  Ante,  228,  229. 

In  trespass,  the  abuttals  should  be  oji,  not  (c)  Ante,  233  to  237. 


and 

Smith,  11  Whealon,  172,  and  every  fact  material  to  constitute  a  ground  of  the  action 
should  be  stated.  Drowne  «.  Stimpson,  2  Mass.  441,444;  Tracy  v.  Dakin,  7  Johns.  75. 
A  declaration  is  good  if  it  contains  all  that  it  is  necessary  for  the  plaintiff  to  prove  under 
a  plea  of  the  general  issue,  in  order  to  entitle  himself  to  recover,  Beardsley  v.  Soathmayd, 
2  Green,  534. 
(2)  Vide  Coffin  v.  CoffiH;  2  Jtfaw.  363. 
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is  to  a  eertam  intent  in  general  (c7),  which  should  pervade  the  whole  decia-    m.  tbb 
ration,  and  is  particalarlj  required  in  setting  forth  the  parties,  time  and  oth-   <>eneral 
or  circamstances  necessary  to  maintain  the  action  (e).    In  oiiumpwt^  the  sites^^c. 
description  of  the  contract,  &c,   by  wherean^  or  recital,  is  not  demurra-  3.  what 
ble  (/),  though  it  would  be  otherwise  in  trespass  vi  et  armis  (^).  degree  of 

certainty 

Ist,  It  must  be  stated  with  certainty  who  are  the  parties  to  the  suit  (K) ;  ^^^  ' 
and  therefore  a  declaration  by  or  against  ^^  C.  D.  and  company,"  not  be-  a/parties. 
ing  a  corporation,  is  insufficient  (i)  (1)  ;  so  though  property  be  vested  in 
trostees  (i)  even  by  an  act  of  parliament,  yet,  if  they  be  not  incorporat- 
ed they  must  be  described  by  their  proper  names  as  individuals,  and  their 
character  as  trustees  subjoined,  as  a  description  of  the  capacity  in  which 
the  legislature  authorized  them  to  act  (Z)  ;  on  the  other  hand,  a  corporation 
must  be  described  in  all  iegal.proceedings  by  their  corporate  name  (m)  (2). 
The  statute  3  &;  4  W.  4,  c.  42,  sect.  12,  authorizes  the  plaintiff  to  de- 
chire  against  a  defendant  upon  a  bill  or  note,  or  other  written  instrument^ 
by  the  same  initial  or  contraction  of  christian  name  used  therein  (3).  But 
where  there  are  several  plaintiffs  or  defendants,  whose  names  have  been 
once  described,  it  is  sufficient  and  proper,  when  the  names  are  numerous, 
afterwards  to  adopt  the  word  ^^ plaintiffs^'  or  defendantSy^  without  again 
enumerating  all  the  names  (n).  But  accuracy  must  be  observed ;  for  if  in 
an  action  at  the  suit  of  several  persons,  the  word  plaintiff  in  the  singular, 
be  used  in  stating  the  debt^  instead  of  plaintiffs,  the  defendant  may  demur 
specially  (0),  though  it  would  be  otherwise  if  the  mistake  merely  occurred 

(d)  Ante,  234 ;  f  lowd.  84 ;  Co.  Lit.  303    Campb.  461,  as  to  a  declaration  by  a  corpo* 
a  ;  1  N.  R.  173.  ration. 


Tid4 
418;  1 


Com.  Dig.  Pleader,  C.   18  to  C.  27  j        (i)  8  T.  R.  508. 
9th  ed.  451.  (k)  See  ante^  U,  15. 

Ring  V.  Rozbrongh,  2  Crom.  ic  Jer.        (/)  1  Leach,  4th  edit.  513 ;  vol.  xxii.  HSr 

2  Tyr.  468.  Paper  Books  of  Mr.  J.  Ashhurst,  216. 
(g)  2  Salk.  636;  1  Stra.  621 ;  Com.  Dig.        (m)  1  Leach,  4th  edit.  353. 
Pleader,  C. ;    Andr.  282.    When  the  pro-        (n)  1  N.  R.  289 ;  6  Taunt.  121 ;  2  Marsh, 

ceedings  were  by  original,  and  the  writ  re-  301,  S.  C. ;  6  Taunt.  406. 
cited  in   declaration,  it    was  otherwisci   1        (0)  Tyndall  and  another  v.  UUesthome; 

Wils.  99  J  Barnes,  452  ;  2  Wils.  203.  3  Dowl.  2.    But  see  4  Moore  &  Scott,  417. 
(h)  Com.  Dig.    Pleader,  C.    18  j    see  1 

(1)  Acc.  Bently  0.  Smith,  3  Caines,  170.  And  actions,  to  be  properly  brought,  must  be 
commenced  and  prosecuted  in  the  proper  christian  and  surnames  of  the  parties,  and  not 
in  the  name  of  tae  company  or  firm.  Seeley  v.  Schenck;  Crandall  o.  Denny,  1  Penn. 
75,  137 ;  Tomlinson  v,  Burke,  5  Halst.  295 ;  M'Cready  v.  Waneman,  2  Penn.  870 ; 
Bums  0.  Hall.  ib.  894 ;  Revis  v.  Lamme,  3  Mis.  207 ;  Davis  0.  Hubbard,  4  Black.  50 ; 
Hngh&3  V.  Walker,  4  Blackf.  50 ;  Marshall  v.  Hull,  8  Yerger,  101 ;  Norcross  v.  Clark,  15 
Maine,  80.  It  is  a  good  plea  in  abatement  that  a  party  sues  or  is  sued  by  his  surname  only. 
Chappell  V.  Proctor,  1  Harper,  49  j  Seely  v.  Boone,  Coxe,  138 ;  Lobat  v.  Ellis,  1  Taylor,  148. 
But  in  the  case  of  two  or  more  partners  of  the  same  sumantej  if  the  surname  be  not  added  to 
every  christian  name,  it  is  not  error.  Chance  v.  Chambers,  1  Penn.  384.  In  Virginia,  how- 
ever, it  has  been  decided,  that  a  declaration  in  behalf  of  a  mercantile  company,  by  the  name; 
of  the  ^rm,  without  mentioning  the  names  of  the  partners,  is  good  after  a  verdict  for  the 
plaintiff  upon  the  general  issue.  Pate  v.  Bacon,  6  Munf.  219 ;  Totty  v.  Donald,  4  Mnuf. 
430 ;  Burnet  v.  Watson,  1  Wash.  372.  And  see  Porter  v.  Cresson,  10  Serg.  &  Rawle^ 
257.  As  to  whether  judgment  by  default  could  be  sustained  against  a  mercantile  com^ 
pany — the  suit  being  against  the  Jirm — if  the  names  of  the  partners  be  omitted  in  the 
writ  and  declaration,  see  Scott  v.  Dunlap,  2  Munf.  349.  In  Connecticut  a  suit  may  be  com- 
menced by  or  against  partners  in  the  name  of  the  company,  and  the  names  of  the  partners 
may  be  inserted  by  amendment  within  the  first  three  days  of  the  court.  StaL  Conn.  1838, 
p.  77. 

(2)  Taylor  v.  Green,  7  Halst.  124.  An  incorporated  city  need  not  sue  in  the  name  of 
"  tne  inhabitants  of  the  city,''  but  may  sue  by  its  name  of  incorporation.  Lowell  v.  Morse^ 
1  Metcalf,  473. 

(3)  Where  a  promise  is  made  to  a  person  or  corporation  by  a  wrong  name,  an  action 
may  be  brought  in  the  true  name,  settuig  forth  that  the  {larties  are  Uw  aame.    LoweU  v. 


2fi6a  ^  ^^K  DSGLARAnaK 

nt.  TBB  ill  the  oomm^aoemeiit.  We  have  seen  when  &•  deobfttica  iBfty  varj 
esifXK^  from  the  process  in  the  n&me  of  the  defeodaat,  or  mfty  deseribe  Um  wijtb 
SITES,  Lc,  ^  ^^<z«  (£(^iM  (p).  Iq  declarations  upon  contracts,  it  should  be  expressly 
3.  What  stated  by  and  with  whom  the  contract  was  made  (9)  ;  and  where  there  are 
degree  of  two  or  more  persons  of  the  same  name,  they  should  be  disttnguished  from 
is  reqaii-'  ^^^^  other  by  the  insertion  of  some  appropriate  allegation,  *a8  ^'  the  oow 
ed.  plaintiif,"  or  ^^  the  now  defendant,"    or  ^'  the  said  &  F.  deoeased," 

[  *2o7  ]  &c.  (r) .  In  general,  however,  the  neglect  thas  to  distinguish  the  parties 
will  be  aided  by  intendment,  particularly  upon  a  general  demurrer  or  after 
verdict  («).  But  where  the  plaintiff's  name  has  by  mistake  been  inserted 
instead  of  the  defendant's,  or  vice  ver%a^  the  declaration  will  be  bad  upon 
special  demurrer  (t)  (1)  ;  though  it  is  aided  by  verdict,  or  upon  g^ieral  de« 
murrer,  by  the  statute  of  jeofaib  (u)  ;  and  if  ihe  part  of  the  declaration  ia 
which  the  mistake  of  the  parties  has  occurred  can  be  treated  as  surptuft- 
age,  then  no  advantage  can  be  taken  even  by  special  demurrer  (pf)^  But  it 
has  been  decided  that  the  statute  of  jeoSsiib  do  not  extend  to  the  namea 
of  third  penofis  {y) ;  and  a  plea  of  judgment  recovered,  stating  that  in  the 
former  suit  the  plaintiff  impleaded  the  defendant  in  a  plea^  &c.  to  the 
damage  of  the  '^  defendant,"  is  bad  on  general  demurrer  {z).  When  the 
debt  arose  on  record  or  specialty,  it  was  formerly  used  to  state  as  well  io 
the  writ  as  declaration  the  defendant's  description  in  the  record  or  special- 
ty under  an  alia9  dictua^  but  this  is  no  longer  the  practice  (a). 

Timtf  oer-  2dly.  The  declaration  in  personal  actions  must  in  general  state  a  time 
tainty^in  when  every  material  or  traversable  fact  happened  (6),  and  whenever  here to- 
.  fore  a  venue  was  necessary,  time  must  also  have  been  mentioned  (c)  (2). 
The  statement  of  the  real  or  precise  time,  however,  is  not  necessary  (3) 
even  in  criminal  cases  (d),  unless  it  constitute  a  material  part  of  the  con« 
tract,  &c.  declared  upon  (4),  or  unless  the  date,  of  a  written  contract  or 
instrument  is  professed  to  be  described  (e)  ;  and  except  in  ejectment,  in 

(p)  Ante,  245,  247.  (z)  7  Taunt.  271. 

\q)  Ld.  Raym.  899 ;  Com.  Di^.  Action  \aS  1  Saund.  14  a,  n.  1. 

on  the  Case  for  assompsity  H.  3,  Pleader,  C.  (b)  Ring  o.  Roxbioagfa,  2  Crom.  &  Jerv. 

iQ^posU  418;  2Tyr.  468. 

(r)  2  Wils.  386  ;   Cro.  Eliz.  267  ;  Com.  (r)  Per  BuUer,  J.,  5  T.  R.  620,  624,  625  j 

Dig.  Pleader,  C.  18.  Com.  Dig.  Pleader,  C.  19 ;  Plowd.  24  j  14 

(5)  Id  ihid.\  IN.  R.  172.  East,  291  j  Steph.  2d  edit.  343. 

(0  1  B.  &  P.  59  ;  WiUes,  8.  {d)  Id. ;  1  Saund.  24,  n.  1 ;  Co.  Lit.  233 

(ii)  16  &  17  Car.  2,  c.  8;  4  Anne,  c.  16;  a;  2  Saund.  5,  n.  3,  259,  n.  2  j  Hawk.  PI. 

Com.  Dig.  Action  on  the  Case  for  Assamp-  Cr.  B.  2,  c.  25,  s.  81 ;  6  Taunt.  765 ;  2 

sit,  H.  3  ;  Willes,  5.  Mowe,  91. 

(x)  Ante,  231, 232  j  4  Moore  &  Scott,  417.  (e)  4  T.  R.  590  ;  10  Mod.  313  j  2  Campb. 


statement 
of. 


(y) 


Willis,  8,  9.  307,  308. 


Moore,  1  Metcalf,  473 ;  Charitable  Association  v.  Baldwin,  1  Metcalf,  359 ;  Commercial 
Bank  v.  French,  21  Pick.  486  ;  Medway  Cotton  Manuf.  Co.  v.  Adams,  10  Mass.  360  ;  Mil. 
U  Chil.  Tump.  Co.  v.  Brash,  10  Ohio,  111. 

(1)  If  a  plaintiff  have  the  same  christian  name  as  a  defendant,  and  the  declaration,  ailer 
stating  the  names  of  >€ach  party  correctly,  and  at  full  length,  use  the  christian  name  only, 
IS, ''  the  said  James  being  in  custody,"  it  is  certain  to  a  common  intent,  and  good  on  special 
demurrer.  Hildreth  v.  Hawes,  July,  1^1,  MS.  Kent,  C.  J.,  cited  3  Caines,  170,  note,  2d 
•dit. 

(2)  Vide  DenisoA  v.  Richardson,  14  East,  300,  351 ;  Phillip's  Er.  164  ;  Gordon  v.  Myers 
3  Halst.  69 ;  Vanguilder  v.  Steele,  5  Halst.  233 ;  Bond  v.  Central  Bank  of  Georgia,  2  Kelly, 
02.  Where  an  impossible  date  is  alleged  in  a  declaration,  it  will  be  rejected,  provided 
enough  be  left  to  give  sufficient  certainty  to  the  pleading.    Pangbum  r.  Bull,  1  Wendell,  345. 

(3)  Vide  Phillip*s  Ev.  164 ;  The  United  States  v.  Vigol,  2  DaU.  34^ ;  Cheetham  9. 
Lewis,  3  Johns.  43 ;  Tiffany  «.  Driggs,  13  Johns.  253 ;  Hill  v.  Robesoo,  2  Smedes  dc  Marsh. 
541.  The  text,  in  the  fourth  London  edition,  has  the  word  ''material/'  instead  of  neces- 
iary ;"  Brown  v.  Smith,  3  N.  Hamp.  299. 

(4)  See  Alka  v.  Sinitb,  7  Halst.  159. 
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which  the  demise  must  be  stated  to  have  been  made  after  the  title  of  the    nr.  the 
lessor  of  the  plain tiflF  (1)  and  his  right  of  entry  accrued  (/).     And  in  stat-   ^^^^^^^ 
ing  that  a  deed,  bill,  or  a  promissory  note.  &c.  '*  bearB  date"  on  a  certain  s„£s^  acc. 
day,  or  in  describing  an  usurious  contract  where  time  is  the  very  gist  of  the  3diy. 
matter,  the  real  day  must  be  truly  stated  (g)  (2).     In  general,  the  day  on  What  de- 
which  a  promise  is  Ijud  to  pay  a  bill  of  exchange  is  not  material,  unless  it  be  ^ty^-^'" 
expressly  alleged  to  have  been  its  date  (A)  ;  and  it  is  no  objection  that  the  required, 
day  of  the  promise  appears  to  have  been  more  than  six  years  before  the  com- 
mencement of  the  action.    Thus  in  assumpsit  upon  a  contract,  the  day  *upon  [  *23t  1 
which  it  is  made  being  alleged  only  for  form,  the  plaintiff  is  at  liberty  to 
prove  that  the  contract,  whether  it  be  express  or  implied  was  made  at  any 
other  time  (t).  And  where  it  is  not  essential  that  the  day  laid  in  the  pleading 
should  accord  with  the  truth,  it  is  not  material  that  the  time  stated  be  so  dis- 
tant, that  in  fact  the  parties  could  not  have  been  alive  (A;),  if  in  point  of  law 
there  is  no  intrinsic  impossibility  that  the  time  laid  is  correct  (2).     So  in  an 
action  against  the  acceptor  of  a  bill  payable  after  sight,  an  allegation  that  it 
was  accepted  on  the  day  of  the  date  will  be  proved,  though  it  appear  that 
it  was  accepted  on  a  subsequent  day  (tti).    And  an  allegation  in  case  by  a 
reversioner  that  his  tenant  was,  ^^  and  still  is,"  possessed  of  the  land,  ia 
supported  by  proof  that  at  time  of  the  injury  the  tenant  occupied ;  and 
a  subsequent  change  of  tenancy  is  not  material  (n)  ;  so  that  the  words 
^'  and  still  is,"  being  immaterial,  may  be  rejected  as  surplusage.     A  deed 
also  may  be  stated  in  pleading  to  have  been  made  on  a  day  different  from 
that  on  which  it  bears  date,  provided  in  such  case  the  words  ^'  bearing 
date"  &ic.  be  omitted  (a),  and  it  be  merely  stated  that  ^^  on,  &c."  the 
deed  was  made.     So  in  an  action  on  a  bill  or  note,  though  it  be  payable 
at  a  particular  time  '^  after  date,"  it  is  not  necessary  to  describe  the  instru- 
ment as  '^  bearing  date"  on  a  given  day ;  it  suffices  to  state  that  ^'  hereto- 
fore, to  wit,  on,  &c."  it  was  made,  &c.  ;  and  the  Court  said  they  would 
intend  that  the  date  of  the  instrument  was  the  day  on  which  it  was  alleged 
to  have  been  made  (p).     So  in  trespass  the  time  be  not  material  (q)  ;  and 
where  several  trespasses  are  stated  to  have  been  committed  on  divers  days 


313^  : 


(/)  2  East,  ?57 ;  atUe,  187;  192.  held   this  to   be  no  ground  of  deminrer, 

"I  Cowp.  671 ;   2   Stra.  806  j   10  Mod.  first,  because    the  year   A.    D.   1826   was 

,  3  T.  R.  531  ;  Steph.  2d  ed.  345.  clearly  intended,  for  as  the  year  1000  was 

(A)  Hawkey  v.  Borwick,   1  Yoange    &  mentioned,  and  then  eigKt  and  26,  the  word 

Jerv.  376.  eight  must   mean  htmdred;    and,  2dly  at 

(i)  2  Stra.  806  j  10  Mod.  313  j  1  Yoange  least  the  word  must  mean  1000  eight  and 

&  Jery.  376.  26,  which  would  be  1034,  and  the  law  does 

(*)  Atkins    V.    Warrington,    7th    June,  not  recognize  the  impossibility  of  defend- 
1827,   K.  B.  before  the  three  judges,  MS.  ant  living  even  since  that  time,  and  conse- 
Declaration  in  assumpsit  on   the  common  quently  diere   was    nothing   impossible  in 
counts;    1st,  stated  that  defendant  hereto-  declaration.    Holroyd  and   Littledale,  Jus- 
fore,  to  wit,  on  the  1st  day  of  November,  tices,  concurred.    Judgment  for  plaintiff. 
A.i.one  thousand  eight  (omitting  hundred)  (/)  Steph.  2d  edit.  344;  see  2  Saund.  291 
and    26,  at    London,    wns    indebted,    &c.  c,  note  1 ;  7(2.  171  a,  note  1. 
and    afterwards  stated  "  on    the    day  and  (m)  1  Stark.  46. 
year  aforesaid;"  special  demurrer,  assign-  (n)  3  Taunt.  137. 
ing  as  cause  that  the  time  mentioned  was  (o)  4  East.  477. 
nonsensical  and  absurd,  and   no  year  was  (p)  6  M.  6c  Sel.  75. 
mention^   and  joinder.    Cbitty  for  plain-  (q)  Co.  Lit.  283  a. 
tiff,  and  Watson  for  defendant.    Bayley,  J.« 


flj  Vide  Van  Allen  v.  Rogers,  1  Johns.  Cas.  283. 
2)  Vide  Harris  r.  Hudson,  4  Esp.  152.    An  instrument  having  no  date,  or  where  the 
date  is  in  blank,  mav  be  set  forth  as  executed  on  a  certain  day,  without  stating  expressly, 
that  it  was  without  date«    Grannis  v.  Clark,  8  Gowen,  36. 
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in.  THB    and  times  between  a  particular  day  and  the  commencement  of  the  action, 

oENBR^L   ^Q  plaintiff  13  at  liberty  to  prove  a  single  act  of  trespass  anterior  to  the 

sites;  ice,  first  day  ;  though  he  cannot  given  in  evidence  repeated  acts  of  trespass,  un- 

3dly.  less  committed  during  the  time  stated  in  the  declaration  (r).     When  in  one 

What  de-    continued  sentence,  or  in  several  sentences  connected  by  the  conjunction 

Srtaintyis  "  *^^j"  several  facts  are  stated,  the  time,  •though  only  once  alleged,  will 

required,    apply  to  each  fact ;  as  in  trespass,  that  the  defendant,  on,  &c.  at,  &c., 

[  *259  ]  made  an  assault  on  the  plaintiff,  and  took  and  carried  away  a  bag  (s).    And 

^         it  is  said  that  in  averring  the  performance  of  a  contract,  it  is  not  necessary 

to  state  any  particular  day,  unless  time  be  material  (t),  and  to  a  negative 

matter  no  time  need  be  alleged  (u).    But  there  should  in  general  be  a  dis- 

tinct  averment  of  time  to  every  material  fact  (2;). 

In  framing  the  declaration,  care  must  be  taken  that  no  material  part  of 
the  cause  of  action,  or  damages  resulting  from  the  injury,  or  other  material 
fact,  appear  to  have  accrued  after  the  time  to  which  the  declaration  by  its 
date  at  the  top  refers,  for  otherwise  it  will  be  subject  to  a  demurrer  (y)  (1)  ; 
and  where  it  was  positively  and  expressly  averred  in  the  declaration  that 
the  plaintiff  had  sustained  damage  from  a  cause  subsequent  (2)  to  the  com- 
mencement of  the  action,  or  previous  to  the  plaintiff's  having  any  right  of 
action,  and  the  jury  gave  entire  damages,  judgment  will  be  arrested ;  but 
where  the  cause  of  action  is  properly  laid,  and  the  other  matter  either 
comes  under  a  scilicet^  or  is  void,  insensible  or  impossible,  and  therefore  it 
cannot  be  intended  that  the  jury  ever  had  it  under  their  consideration,  the 
plaintiff  will  be  entitled  to  judgment  (z)  (8).  And  after  verdict,  judgment 
will  not  be  stayed  or  reversed  for  a  mistake  of  the  day,  month,  or  year,  in 
any  bill,  declaration,  or  pleading,  where  the  right  time  in  any  writ,  plaint,  roll, 
or  record  preceding,  or  in  the  same  roll  or  record  where  the  mistake  is 
committed  is  once  alleged  (a)  (4)  ;  and  this  provision  was  afterwards  ex-. 
tended  to  judgment  by  confession,  nil  cUcit,  &c.  in  Courts  of  record  (i), 
and  to  penal  actions  (<;). 

Moreover,  the  pleader  must  take  care,  in  stating  time,  that  there  be  no 
inconmtency  in  dates.  Thus  where  a  declaration  at  the  suit  of  an  admin- 
istrator, after  stating  the  promise  to  the  intestate  on  the  2d  January,  A.  D. 
1832,  afterwards  stated  that  the  letters  of  administration  were  granted  to 
the  plaintiff  at  9^  prior  date^  viz.  the  2d  January,  1831,  this  obvious  incon- 

I 

(r)  1  Saund.  24,  note  1 ;  1  Stark.  R.  351.  Law,  219. 

(j)  Cro.  Jac.  443,  262 ;  Andr.  251  ;  Com.  (/y)  2  Saund.  291,  n.  1,  c.    As  to  this,  see 

Dig.  Pleader,  C.  19i  1  Ld.  Raym.  576;  Sir  poH,  263,  et  subs;  and  2  Crom.  Ac  Jer.  418, 

W.  Jones,  56.  464  j  2  Tyr.  468,  S.  C. 

(0  Cro.  Eliz.  880.  (2)  2  Saund.  171  b. ;  Com.  Dig.  Tleader, 

(tt)  5  T.  R.  616  J   Plowd.  24  a- ;  Com.  C.  19. 

Dig.  Pleader,  C.  19.  (a)  16  &  17  Car.  2,  c.  8  j    Com.  Dig. 

(x)  14  East,  300  j  11  Price,  400 ;  and  see  Pleader,  C.  10. 

note  (d)  infra.    As  to  the  legal  import  of  (b)  4  Anne,  c.  16. 

the  words  "  immediately,"  and  "  then  and  (c)  4  Geo.  2,  c.  26  j  WiUes,  600. 
there,''  see   Com.  Rep.  480 ;  1  Chit.  Crim 

(1)  Ace.  Lownr  v.  Lawrence,  1  Caines,  69 j  Cheetham  v.  Lewis,  3  Johns.  42;  War- 
ing V.  Yates,  10  Johns.  119.  And  the  mistake  is  not  cured  by  verdict.  Ward  v.  Honey- 
wood,  Doug.  61 ;  Cheetham  c.  Lewis,  3  Johns.  44.  Contra,  Bemis  v.  Faxon,  4  Mass. 
263 ;  Crouse  v.  Miller,  lO  Serg.  &  Rawie,  155.  See  Shaw  p.  Wile,  2  Rawle,  280.  The 
action  cannot  be  commenced  before  the  cause  of  it  accrues.  Swift  v.  Crocker,  21  Pick. 
241 ;  Ilsley  v.  Jewett,  2  Metcalf,  168 ;  Church  v.  Clark,  21  Pick.  310. 

(2)  Langer  v.  Parish,  8  Serg.  Ac  Rawle,  134.  See  the  cases  cited  in  the  opinion  of  the 
court. 

(3)  Shaw  t;.  Wile,  2  Rawle,  280  j  10  Serg.  &  Rawle,  158, 159  j  Vide  Buckley  v.  Kenyan, 
10  East,  139. 

(4)  Vide  Allaire  v.  Ouland,  2  Johns.  Gas.  56. 
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sistency  was  holden  fatal  on  special  demurrer,  although  the  latter  date  was   m-  thi 
preceded  by  an  allegation  that  the  grant  was  after  the  death,  and  the  time   ®*^*^ 
was  laid  under  a  videlicet  (^d),  sites^&c. 

Since  the  uniformity  of  process  act,  2  W.  4,  c.  89,  all  the  new  writs  3diy. 
are  considered  the  commencement  of  the  action,  and  not  as  before  mere  ^'^^^  ^^' 
process  to  bring  the  defendant  into  Court ;  so  that  now,  •if  the  writ  be  is-  ^^^jy 
sued  before  the   cause  of  action  is  complete,   the  plaintiff  would  be  non-  is  requir- 
suited,  if  the  defendant  plead  so  as  to  raise  the  objection  (e)  (1)  and  the  ^• 
above  expressly  requires  that  the  true  day  of  issuing  the  process  shall  be  [  *^^^  ] 
stated  therein  ;  and  Reg.  Gen.  HiL  Term,  4  W.  4,  No.  1,  requires  the 
issue  to  state  the  actual  date  of  the  writ  as  well  as  of  the  declaration.     The 
Reg.  Gen.  Mich.  Term,  8  W.  4,  reg.  16,  and  of  Hil.   Term,  4  W.  4, 
reg.  1,  expressly  require   the  declaration  in  b\\  personal  actions  to  be  en- 
titled of  the  very  day  of  the  month  and  year  when  the  same  is  filed  or  de- 
livered.   But   the  neglect  to  entitle  the   declaration  of  the  proper  day,  xhe  pres- 
month,  and  year,  is  probably  no  ground  of  demurrer,  but  merely  an  irregu-  ent  prac- 
larity  to  be  taken  advantage  of  by  summons  or  motion  (/).     The  declara-  *^5^.^^^^*' 
tion  need  not  expressly  notice  the  date  of  the  writ  (^),  though  care  must  ^  Snf."* 
be  observed  to  state  all  facts  to  have  occurred  on  the  day  before  the  writ 
issued,  or  at  least  not  on  a  subsequent  date  (A)  (2). 

It  is  also  essential  that  no  material  fact  be  stated  in  the  declaration  to 
have  happened  after  the  date  or  test  of  the  writ  (8)  which  is  now  in  all 
cases  considered  the  commencement  of  the  action  (4)  and  cannot  legally 

(d)  Ring  V.  Roxborough,  2  Tyr.  468 ;  2  (/)  Neal  v.  Richardson,  2  Dowl.  89 ;  3 
Crom.  &  Jerv.  468,  S.  C.  Chitty's  Gen.  Prac.  463,  464. 

(e)  Alston  v.  Underbill,  1  Crom.  &  M.  (g)  Dupre  v.  Langridge,  2  DowK  584 ;  S 
398,  768 ;  3  Tyr.  427  ;  Steward  v.  Layton,  Chitty's  Gen.  Prac.  464. 

3  Dowl.  430;  3  Chitty's  Gen.  Prac.  159.  (h)  Ante,  259. 

(1)  WiDgate  V.  Smith,  20  Maine,  (2  Appleton,)  287 ;  Collier  v.  Crawford,  Minor,  100  ; 
Beea  v.  Brewer,  Peck,  275. 

(2)  Boyee  v.  Morgan,  3  Caines,  133 ;  Waring  v.  Yates,  10  Johns.  119 ;  Harper  v.  Mont- 
gomery, 5  Litt.  347 ;  Rand  v.  Griffith,  11  Serg.  6c  R.  130 ;  Gordon  v,  Kennedy,  2  Binn. 
287  ;  Bemis  v.  Faxon,  4  Mass.  263. 

(3)  See  Bemis  v.  Faxon,  4  Mass.  263. 

?4)  In  Connecticnt  the  service  of  the  writ  is  the  commencement  of  the  action.  Clark 
o.  Helms,  1  Root,  487  -,  Jencks  v.  Phelps,  4  Conn.  149 ;  Spalding  v.  Butts,  6  Conn.  30 ; 
Gates  V.  Bnshell,  9  Conn.  530 ;  and  the  return  is  evidence  of  the  time  of  commence- 
ment. Perkins  o.  Perkins,  7  Conn.  558.  In  other  states  the  issuing  or  suing  out  of  the 
writ,  Carpenter  v.  Butterfield,  3  Johns.  Ca.  145;  Lewry  ©.  Lawrence,  1  Caines,  69;  ^ 
Bryce  v.  Morgan,  3  Caines,  133 ;  Bird  v.  Caritat,  2  Johns.  342 ;  Hogan  v.  Cuyler,  8 
Cowen,  203 ;  Parker  r.  Colcord,  2  N.  Hamp.  36 ;  Ford  r  Phillips,  1  Pick.  202 ;  Reed 
V.  Brewer,  Peck.  276  ;  Thompson  ».  Bell,  6  Monr.  560 ;  Day  v.  Lamb,  7  Vermt.  426 ; 
Cox  V.  Cooper,  3  Alabama,  255 ;  Chiles  v.  Jones,  7  Dana,  545 ;  Whitaker  v,  Tumbull,  3 
Harr.  172 ;  Feazle  v.  Simpson,  1  Scammon,  30 ;  Bunker  v.  Shed,  8  Metcalf,  150 ;  Caldwell 
V.  Heitshu,  9  Watts  &  Serg.  51.  The  date  of  the  writ  is  prima  fade,  but  not  conclusive 
evidence  of  the  time  when  the  action  was  commenced.  Johnson  v.  Farwell,  7  Greenl.  373 ; 
Day  V.  Lamb,  7  Vermt.  426 ;  Burdick  v.  Greece,  18  Johns.  14 ;  Bronson  v.  Earl,  17  Johns. 
65  ;  Bunker  v.  Shed,  8  Metcalf,  150. 

To  prevent  the  bar  of  the  statute  of  limitations,  filling  the  writ  in  good  faith  will  be 
deemed  a  commencement  of  the  action,  although  it  is  not  served  nil  several  days  after- 
wards. Gardner  v.  Webber,  17  Pick.  407.  See  Haughton  v.  Leary,  3  Dev.  6c  Batt.  21 ; 
Boughton  V.  Brace,  20  Wendell,  234.  And  the  date  of  the  writ  isj  prima  fadct  the  com- 
mencement of  the  action,  though  the  date  is  only  a  day  or  two  before  the  action  would  be 
barred  by  the  statute  of  limitations,  and  though  the  writ  is  not  served  until  several  weeks 
after  its  date,  and  no  reason  is  shown  for  the  delay.    Bunker  v.  Shed,  8  Metcalf,  150. 

in  some  cases,  although  the  writ  is  actually  made,  yet  the  action  '^'ill  not  be  considered 
as  commenced,  until  the  plaintiff  elects  to  use  it ;  as  where  a  demaiyi  and  Refusal  are  ne- 
cessary to  give  a  right  ol  action, — the  writ  is  made,  but  with  a  view  not  to  be  used  until 
such  demand  and  refusal, — the  use  of  it  will  be  the  commencement  of  the  action.  Graves 
V.  Ticknor,  6  N.  Hamp.  537 ;  Robinson  v.  Burleigh,  5  N.  Hamp.  225. 

So  where  a  writ  is  filled  up  provisionallyi  and  delivered  to  an  officer  with  iostractions  not 
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III.  TBE  be  lasaed  nntQ  after  the  cause  of  action  is  complete  (1) .  The  Reg.  G^.  HiL 
OENBRAL  Term,  4  W.  4,  prescribes  that  the  date  of  the  first  writ  shall  be  stated  in 
SITES)  &c.  the  issuCj  and  consequently  it  mil  afterwards  appear  on  the  face  of  the 
3ciiy.  nisi  prius  record.  The  pleader  should  therefore  always  ascert^n  the  date 
What  dc-  of  the  first  writ,  and  state  every  fact  to  have  occurred  before  that  day. 
Smiinty  When,  however,  the  exact  day  is  immaterial,  as  in  an  action  for  verbal 
is  reqair-  slander,  the  statement  by  mistake  in  the  declaration  that  the  words  were 
ed.  uttered  after  the  writ  issued,  but -before  the  title  of  the  declaration,  would 

be  aided  by  verdict,  and  would  not  afterwards  constitute  a  ground  of  mo- 
tion in  arrest  of  judgment  or  writ  of  error,  because  it  will  be  inferred  that 
the  judge  would  not  have  suffered  the  plamtiff  to  have  obtained  a  verdict,  if 
the  evidence  had  shown  thai  the  action  was  prematurely  brought  {()  (2). 

3dly,  It  was  also  essential  that  a  place  (3)  should  be  alleged  where 
«very  fact  material  and  traversable  occurred  (i).  But  the  pleading  rules, 
Hil.  Term,  4  W.  4,  in  order  to  abolish  all  unnecessary  statements,  now 
enjoin  that  veniie  shall  be  stated  only  in  the  margin^  and  not  be  repeated 
in  the  body,  excepting  when  local  description  is  essential ;  and  that  in  tres- 
pass quare  clausumfregity  the  name  of  the  close  or  abuttals  must  be  stat- 
ed, or  a  flpecial  demurrer  will  be  sustainable ;  and  in  a  declaration  in  an 
inferior  Court,  or  upon  a  judgment  or  proceeding  of  an  inferior  Court, 
r  •261 1  ®^®^y  material  fact  must  bo  averred  to  •have  occurred  within  ihejurisdic- 
*■  -■  tion  (I).     We  will  presently  consider  the  doctrine  of  venues. 

Of  certain-  4thly,  It  is  Still  more  material  that  certsdnty  and  accuracy  be  observed 
tme^A^"  '^^  ^^^  '"^^^  substantial  parts  of  the  declaration,  which  state  the  cause  of 
cause  of  action  itself.  Thus,  in  assumpsit,  the  consideration  of  the  contract  and 
action.  the  contract  itself  must  be  fully  stated ;  and  therefore,  in  the  instance  be- 
fore mei^tioned,  a  declaration  stating  that  in  consideration  that  the  plaintiff 
had  sold  to  {he  defendant  a  certain  horse,  at  and  for  ^'  a  certain  quantity 
of  oil,"  not  specifying  the  quantity,  was  holden  insuflScient  (w).  So  a 
declaration  in  debt  on  ^^  a  certain  bond,"  without  stating  the  particulars, 
is  not  suflSciently  certain  (n)  ;  and  a  declaration  in  replevin  for  taking  divers 
goods  and  chattels  of  the  plaintiff,  without  naming  them,  is  bad  for  un- 
certainty (o),  and  a  declaration  in  trespass  for  taking  fish,  &c.  or  divers 
goods  and  chattels,  without  specifying  the  number  or  quality,  is  too  gen- 
eral (p)  (4).  So  is  a  declaration  in  ejectment  for  "a  tenement,"  not 
showing  of  what  description  (g^).  On  the  other  hand,  we  have  seen  that  the 
declaration  should  contain  no  unnecessary  statement,  nor  prolixity  in  the 
statement  of  the  facts  which  are  alleged  (r).     The  application  of  those  sev- 

(t)  Steward  v.  Layton,  3  Dowl.  430.  (o)  1  Mo«re,  386 ;  7  Taunt.  642 ;  S.  C. 

(k)  5  T.  R.  620  ;  14  East,  300,  301.  8  Moore,  379. 

(/)  Read  v.  Pope,  1  Crom.  M.  Ac  Ros.  302.        (p)  Com.  Dig.  Pleader,  C.  21. 

(m)  AntCf  236.  (q)  Ante,  256. 

(n)  Id. ;  13  East,  102.  (r)  Antej  228,  229  ;  Moore,  467. 

to  serve  it  until  aAer  a  certain  time,  or  the  happening  of  a  certain  event,  the  action  wiU 
not  be  deemed  to  have  been  commenced  until  the  service  of  the  writ.  Seaver  t.  Lincoln, 
21  Pick.  267  j  Badger  v.  Phinnev,  15  Mass.  359. 

(1)  Swift  t;.  Crocker,  21  Pick.  241  j  llsley  v.  Jewett,  2  Metcalf,  163 ;  Church  v.  Clark, 
21  Pick.  310. 

(2)  See  Bemis  v.  Faxon,  4  Mass.  263  ;  Crouse  v.  Miller,  10  Serg.  &  Rawle,  155 ;  Shaw 
V.  Wile,  2  Rawle,  280.  But  see  Ward  v,  Honeywood,  Doug.  61 ;  Cheetham  v.  liwis,  3 
Johns.  44  ;  ante,  259  in  note. 

(3)  Vide  Denison  v.  Richardson,  14  East,  300,  351 ;  Gardner  ».  Humphrey,  10  John.  53. 

(4)  In  an  action  oa  the  case  against  a  Judge  of  Probate,  for  appointing,  as  guardian  to 
a  minor,  a  man  who  was  insolvent,  and  neglecting  to  take  secunty  from  him  for  the  faith- 
ful discharge  of  his  duty  as  guardian,  a  declaration  stating  that  the  plaintiff  was  owner, 
and  legal  possessor  of  2000  dollars  worth  of  personal  property,  which  was  spent  and  unac- 
eounted  for  by  such  guardian,  was  held  bad  after  verdict.    Phelps  o.  Still,  1  Day,  315. 
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eral  rol^s  will  be  better  considered  when  we  examine  the  particular  parts    i"*  the 
of  the  declaration.    It  may  here  suffice  to  observe  that  the  want  of  suffi-    *^^^^^ 
cient  certainty  is  generally  aided  by  verdict  at  common  law  («)  ;  or  even  by  sites,  &c. 
the  defendant's  pleading  to  the  declaration  (t)^  or  by  demurring  to  the 
whole,  where  only  a  part  of  the  count  is  bad  (u)  ;  but  a  judgment  by  de- 
fault for  the  plaintiff  does  not  cure  the  defect  of  uncertainty  in  not  stating 
the  description  and  quantity  of  goods  under  the  statute  of  jeofails  (,x),* 


IV.    THE    SEVERAL    PARTS    AND    PARTICULAR    REQUI- 

•   SITES    OF    DECLARATIONS. 

As  explanatory  of  the  following  subdivisions  and  observations,  it  may  be  pjJIis"&c- 
expedient  here  to  give  the  form  of  a  declaration  in  assumpdt  conUuning 
most  of  the  parts  to  be  commented  upon,  by  way  of  example. 

In  the  King's  Bench,  [or  "  C.  P."  or  "  Exchequer  of  Pleas."]  ^  J^^^J. 

On  the  12th  day  of  January,  A.  D.  1836.  i^?^"- 

Middlesex,  (to  wit).    John  Noaks,  by  Y.  Z.  his  attorney,  complains  of  Thomas  Stilus,  AJlJf' 
who  had  been  summoned  to  answer  the  plaintiff  (in  an  action  upon  promises.)    For  that  jr^' 
whereas,  before  and  aj(  the  time  of  the  making  of  the  promise  of  the  defendant  herein-  nr^^* 
after  next  mentioned,  the  defendant  was  an  attorney,  to  wit,  an  attorney  of  the  court  of  I^™" 
our  Lord  the  King  before  the  King  himself.    And  thereupon  heretofore,  to  wit,  on  the  ™    ~^" 

day  of A.  D. ,  in  consideration  that  the  plaintiff,  at  the  lequest  of  the  de-  g^^ 

fendant,  mould  retain  and  employ  the  defendant  as  such  attorney,  to  commence  and  pros-  j   ,  ^'  ^ 
ecute  a  certain  action,  to  wit,  an  action  at  the  suit  of  the  plaintiff  against  one  G.  H.,  for  ~Z^^^' 

the  recovery  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £ ,  then  claimed  by  the  QQng:'jp- 

plaintiff  to  be  due  to  him  from  the  defendant  for  fees  and  reward  to  be  therefore  paid  to     . 
the  now  defendant ;  he,  the  now  defendant,  then  promised  the  plaintiff  to  observe  and  p-jjmj«g 
perform  his  duty  as  such  attorney  for  the  plaintiff  in  the  premises.    And  the  plaintiff  a  _„     * 
saith  that  he,   confiding  in    the  said   promise   of  the   defendant,    did  •  nfterwards,   to  —^-.1" 
wit,  on  the  day  and  year  aforesaid,  at  the  request  of  the  defendant,  retain  and  em- 
ploy him  as  such  attorney  to  commence  and  prosecute  the  said  action  against  the  said 
G.  H.  in  the  Court  of  K.  B.  at  Westminster,  for  the  recovery  of  the  said  sum  of  money, 
and  for  fees  and  reward  to  be  therefore  paid  to  the  now  defendant,  and  the  defendant 
then  accepted  the  said  retainer  and  employment,  and  in  pursuance  thereof  then  com- 
menced and  prosecuted  the  said  action.    And  although  such  proceedings  were  thereupon 
had  in  the  same  action,  that  afterwards,  to  wit,  on,   ficc.  a  certain  issue,  [or  "  issues"  if 
uvercdy]  before  then  joined  between  the  same  parties,  was  about  to  be  triea,  according  to 
the  course  and  practice  of  the  said  Court,  and  thereupon  it  then  became  and  was  the 
duty  of  the  now  defendant  as  such  attorney,  and  in  pursuance  of  his  said  retainer  and  l^fend- 
employment,  to  cause  and  procure  dtte  care  to  be  observed  in  ascertaining  and  adducing  ?^^  * 
sufficient  evidence  to  enable  and  entitle  the  plaintiff  to  obtain  and  recover  a  verdict  in  preach, 
the  said  action  against  the  then  defendant  therein ;  yet  the  defendant,  disregarding  his  Conse- 
said  duty  and  his  promise  in  that  behalf,  did  not  nor  would  cause  or  procure  due  care  to  Q^®'*^ 
be  observed  in  so  ascertaining  and  adducing  sufficient  evidence  to  enable  or  entitle  the  damage, 
plaintiff  to  obtain  a  verdict  in  the  action  against  the  said  then  defendant,  but  wholly  neg-  yonclu- 
lected  and  omitted  so  to  do.    And  by  reason  and  in  consequence  thereof,  and  of  the  care-  ^?°.' . 
less  and  improper  conduct  of  the  now  defendant  in  and  about  the  conduct  of  the  said  ^^vision 
action  for  the  plaintiff,  afterwards,  to  wit,  on,  &c.  the  plaintiff  bj^came  and  was  nonsuited  *^^  "" 
therein.    And  by  reason  thereof  the  plaintiff  hath  been  and  is  greatly  delayed  and  hin-  ^ange- 
dered  in  the  recovery  of  the  said  money  so  claimed  by  him  as  aforesaid,  and  the  plaiatiff  ^^^^  ^^ 
hath  incurred  and  paid,  and  hath  become  liable  to  pay,  to  the  said  G.  H.,  divers  sums  of  P*^®' ** 
money  amounting  to  a  large  sum,  to  wit,  the  sum  of  £100,  as  and  for  his  costs  of  the  de-  <*.®clara- 
fence  of  the  said  action.    And  thereby  also  the  plaintiff  hath  incurred  great  trouble  and  ^^^^  ^  ^' 
expense,  to  wit,  an  expense  of  £100,  in  and  about  the  said  action,  which  hath  been  and  ?^|^q  ^ 
is  by  means  of  the  said  negligence  and  improper  conduct  of  the  defendant  in  the  premi-  [    263  | 
ses  become  abortive  and  unprodactive  as  aforesaid.    To  the  damage  of  the  plaintiff  of 
£ ,  and  thereupon  he  brings  suit,  &c.* 

(s)  2  B.  &  P.  265  J  N.  R.  172  ;  2  Saund.  C.  32. 

74  b;  1  Saund.  228  a;  ante,  256.  (x)  4   Anne,   c.   16  ;  7  Taunt.    642;  1 

(0  2  Saund.  74  b;  6B.  &c.C.  295;  ante,  Moore,  386,  S.  C;  5  Bar.  and  Aid.  712. 

256.  But  see  the  late  c^se,  8  Moore,  379,  making 

(«)  SaiuML  379|  380 ;  Com.  Dig.  Plead,  this  questionable. 
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.^  "•  "»         We  will  consider  the  above  form,  and  its  several  partsl  and  tho0e  of  a 
^^RTs,    c.  (J^c1hpi^|;Jqjj  jn  general,  under  the  following  heads,  viz. 

1.  The  title  of  the  Declaration  as  to  the  Court. 

2.  The  title  of  the  Declaration  as  to  the  Time  when  it  is  filed  or  deliv- 
ered. 

3.  The  venue  in  the  margin, 

4.  The  commencement. 
6.  The  body. 

Inducement. 

Consideration. 

Promise, 

Averments, 

Breach. 

Consequent  damages, 

6.  The  Conclusion. 

7.  The  Profert  of  Deeds,  Probates,  and  Letters  of  Admimstration,  &c. 

8.  The  statement  of  pledges  to  be  discontinued. 

9.  Other  miscellaneous  points. 

1st.  Title        1.  Title  of  Court  formerly.    In  the  King's  Bench,*^  when  the  proceed- 

^the        Jngg  ^ere  by  bill,  the  declaration  was  entitled  with  the  name  of  the  pro- 

the  former  thonotary  or  chief  clerk,  (now  "  Ellenborough,"  )  for  enrolling  pleas  in 

practice,     civil  causes,  depending  between  party  and  party,  on  the  plea  side  of  the 

Court,  and  particularly  so  when  by  bill  (y).     When  the  proceedings  were 

by  original,  the  declaration  was  usually  entitled,"  In  the  King's  Bench ; " 

and  in  the  Common  Fleas  and  Exchequer,  the  name  of  the  Court  was 

superscribed^  as  in  a  declaration  by  original  in  the  King's  Bench. 

But  now,  and  since  the  abolition  of  the  pre^ous  varying  writs  to  bring 
the  defendant  into  Court  in  personal  actions,  by  the  uniformity  of  process 
act,  2  W.  4,  c.  39,  the  Reg.  Gen.  Mich.  T.  3  W.  4,  I.  reg.  15,  orders 
that  "  every  declaration  shall  in  future  be  entitled  in  the  proper  CourtJ"* 
and  if  that  title  be  omitted  or  be  merely  indorsed,  the  Court  will  set  aside 
the  declaration  for  irregularity  (2). 


,5- 


t  s.   ^aration 

'^N'i^iifio  time. 

•  ■'".■  ♦•».   ■ 


'W 


xormer 
i*^practice  as 
to  Term. 


X  Id.  The  2.  Title  as  to  time.    The  title  of  the  Term,  with  reference  to  the  an- 

/^^^  ^tle  of  de-  cient  proceedings  ore  tenus,  was  considered  as  a  statement  or  memoran- 
dum of  the  time  when  the  plaintiff  and  the  defendant  came  into  Court,  and 
in  form  alleged  his  cause  of  complaint  (a).  This  could  then  only  be  in- 
term  time,  when  the  defendant  was  in  Court ;  consequently  a  declaration 
must  formerly  in  general  be  entitled  in  term  (6).  It  was  also  a  general 
rule  that  the  declaration  should  be  entitled  of  *the  term  in  which  the  writ 
was  returnable,  or  of  that  of  the  defendant's  appearance,  and  if  it  were 
[  *264  ]  entitled  of  a  subseqent  term  it  was  irregular,  and  a  judgment  signed  for 
want  of  plea  thereto  was  also  irregular  (c).  '  A  declaration  by  bill  must 
regularly  have  been  entitled  of  or  after  the  day  on  which  the  bail  had 
been  filed  or  an  appearance  entered,  because  the  bill,  of  which  it  is  a 
copy,  cannot  be  filed  until  the  bail  is  put  in,  which  alone  in  the  King's 
Bench  gives  the  Court  jurisdiction,  and  when  by  reference  to  the  practice 
of  declaring  ore  tenus  the  defendant  was  in  Court  to  hear  the  cause  of 

(y)  Tidd,  9th  ed.  43.  (b)  The  term  ia  the  midst  of  which  the 

(2)  Kippling  V.  Watts,  K.  B.  Mich.  T.  king  dies,  may  be  entitled  in  the  first  year  of 

1835  J  Legal  Observer,  5  Dec.  1835,  p.  86.  the  succeeding  king's  reign,  1  Dowl.  Rep.  4. 

(fl)  1  T.  R.  116.  (0  1  Marsh.  341 ;  3  T.  R.  624. 
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complaint  (c7)  (1)  ;  unless  in  the  case  of  a  declaration  de  bene  ease. 
Therefore,  if  there  be  two  defendants,  and  one  of  them  could  not  be 
served  or  arrestid  on  the  first  process,  and  he  were  brought  into  Court 
upon  another  writ,  returnable  in  a  subsequent  term,  the  declaration  should 
be  entitled  of  the  last  term  (e).  So  where  one  of  several  defendants  had 
been  outlawed,  the  declaration  must  be  entitled  after  such  outlawry  was 
complete  (/)  ;  and  where  a  sole  defendant  could  not  be  served  or  ar- 
rested on  process  returnable  in  one  term,  and  an  alias  returnable  in  the 
next  was  issued,  the  declaration  might  and  perhaps  should  have  been  enti- 
tled of  the  last  term  (^).  In  these  cases,  however,  the  plaintiff  could 
not  upon  a  declaration  in  chief  give  in  evidence  a  cause  of  action  aris- 
ing after  'the  first  term  (A)  ;  though  a  declaration  by  the  bje,  (now  not 
allowed,)  not  being  founded  on  the  original  process,  might  have  been  en- 
titled of  the  second  term,  and  the  plaintiff  therein  might  give  in  evidence  a 
cause  of  action  arising  after  the  first  (i)  (2).  There  were  formerly  many 
decisions  as  to  when  or  not  a  special  title  was  requisite  or  proper,  but 
-which  now  are  useful  in  explanation  of  the  previous  practice  (Jc). 

When  on  the  face  of  the  declaration,  entitled  generally  of  the  term,  it 
appeared  that  the  cause  of  action  accrued  after  the  first  day  thereof,  the  de- 
fendant might  demur  specially  (Z).  But  it  was  holden  not  to  be  a  ground 
of  error  to  entitle  the  declaration  of  the  term  generally,  although  the  dec- 
laration showed  that  the  cause  of  action  accrued  after  the  first  day  of  the 
term  and  during  itg  currency  (m).  The  Court  would  formerly  in  any  case 
give  leave  to  amend  on  payment  of  costs  (n)  (3).  And  it  has  been  holden, 
that  if  after  verdict  it  be  made  to  appear  upon  motion  in  arrest  of  judgment 
that  the  bill  was  filed  and  declaration  delivered  after  the  cause  of  ac- 
tion had  actually  accrued,  *the  plaintiff  was  entitled  to  judgment  without 
any  amendment,  for  though  the  declaration  being  general,  reldkio  prima  facie 
to  the  first  day  of  the  term,  yet  the  bill  being  filed  on  a  subsequent  day, 
all  the  subsequent  proceedings  related  thereto  by  the  course  and  practice 
of  the  Court,  of  which,  if  error  were  brought,  the  Court  would  ex  officio 
take  notice  (c?) ;  and  therefore  the  general  title  was  aided  by  reference  to 
the  time  of  filing  bail  (^)  :  and  in  another  case  it  was  held  that  after  verdict 
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(d)  2  Lev.  13,  176 ;  1  Ventr.  136 ;  Com. 
Dig.  Pleader,  C.  8;  Rep.  Temp.  Hardw. 
141 ;  Tidd,  9th  ed.  326 :  1  B.  &:  P.  367 :  8 
T.  R.  456. 

(e)  1  Wils.  242. 

(/)  lEast,  133:  1  Wils.  78. 

(g)  3  T.  R.  627. 

(h)  Id.  624. 

(i)  Id.  627. 

(A)  See  Chitty  on  Pleading,  5th  ed.  293, 
294,  and  2  Crom.  k,  Jer.  464. 

(/)  1  T.  R.  116.  The  demurrer  should  be 
special,  1  Stra.  21.  It  seems  safer  to  demur, 
or  the  objection  may  be  aided  as  a  jeofail  af- 
ter verdict  by  5  G.  1,  c.  13  j  see  Audr.  13 ; 
2  Bing.  469 ;  10  Moore,  194  ;  1  M'Cle.  &  Y. 


202 :  although  not  perhaps  by  any  of  the  pre- 
vious statutes  of  jeofail.  Cro.  Eliz.  325 ; 
Cro.  Car.  272,  282,  295  j  1  Show.  147  j  Sir 
Wm.  Jones,  304. 

(TO)  2  Bing.  469 :  10  Moore,  194 :  1  M'Cle. 
&  Y.  202.  S  C 

(n)  7  T.  R.  474 ;  1  Wils.  78 ;  Tidd,  9th 
edit.  426,  427;  2  Chit.  Rep.  22.  Amend- 
ment not  allowed  in  penal  actions,  6  Taunt. 
19;  1  Marsh.  419,  S.  C. 

(o)  2  Lev.  176;  3  Salk.  9 ;  1  T.  R.  118; 
1  Vent.  264 ;  1  Sid.  373,  432 ;  Bui.  N.  P. 
137  ;  Tidd,  9th  edit.  428 ;  ante,  217,  219, 

(o)  2  Lev.  13,  176 ;  1  Vent.  135 ;  Bui. 
N.  P.  137,  138;  Carth.  114,  115;  Tidd,  9th 
ed.  428. 


1)  Vide  Sabin  v.  Wood,  10  Johns.  219. 
^2)  Ruston  V.  Owston,  2  M'Clell.  Ac  Young,  202. 
^3)  See  1  Met.  U  Perk.  Dig.  Tit.  Amendment. 


1 


>i 


OF  THE  DECLARATION. 


ITS 


the  only  course  was  to  allege  diminution  (9).     In  geneal  it  is  no  ground  of 

PS,  &c.  error  upon  a«  judgment  of  an  inferior  Court,  that  the  plaint  was  levied  be- 

jT^g^  fore  the  cause  of  action  accrued  (r).     By  an  express  pnpvision  («)  these 

.  '  objections  are  aided  in  the  court  of  Common  Pleas  at  Lancaster.     And  in 

trespass,  with  a  continuance  after  the  term  of  which  the  declaration  was 

entitled,  the  Court  refused  to  arrest  the  judgment  (^). 

If  the  action  were  commenced  before  the  cause  of  it  accrued,  the  de- 
fendant might  have  pleaded  that  matter  in  abatement  (u).  Where  the  pro- 
ceedings were  entered  with  a  general  memorandum  of  the  term,  and  the 
cause  of  action  appeared  in  evidence  to  have  arisen  after  the  first  day  of 
the  term,  the  plaintiff  would  be  nonsuited,  unless  he  produced  or  proved 
the  writ,  and  thereby  showed  that  it  was  really  sued  out  subsequently  to 
the  cause  of  action  (v)  (1).  And  where  in  a  similar  case  the  trespass  com- 
plsdned  of  was  admitted  by  the  defendant's  plea  of  Bon  assault  demesne^ 
the  Court  held  it  to  be  well  enough,  for  the  plaintiff  need  not  give  any  evi- 
dence  on  that  plea,  unless  to  aggravate  damages,  and  the  Court  would  not 
nonsuit  him,  because  it  was  amendable  by  a  new  bill  {w). 

The  declaration  might  also  be  amended  in  this  respect  at  the  instance  of 
the  defendant,  if  necessary  for  his  defence.  Thus  where  the  declaration 
was  entitled  of  the  term  generally,  and  the  defendant  pleaded  pUnt  ad- 
ministravit  (rr),  or  a  tender  made  before  the  exhibiting  of  the  bill,  upon 
which  he  would  give  in  evidence  an  administration  of  assets,  or  a  tender 
made  between  the  first  day  of  term  and  the  day  of  suing  out  the  writ,  it 
was  held  that  he  should  either  call  upon  the  plaintiff  to  entitle  his  declara- 
tion properly  (y)  ;  or  should  plead  the  fiction  of  the  Court  specially  (2), 
without  calling  upon  the  plaintiff  to  alter  his  declaration  ;  or  should  prove 
or  produce  the  writ  on  the  trial  (2).  And  where  the  declaration  was  enti- 
tled generally  of  th^  term,  it  was  held  that  the  defendant  might  give  evi- 
[  *266  ]  dence  at  the  trial  *of  the  time  when  it  was  actually  filed  in  support  of  the 
plea,  that  the  cause  of  action  did  not  accrue  within  six  years  next  before 
the  exhibiting  of  the  bill  (a).  But  where  the  plaintiff  improperly  com- 
menced his  declaration  with  a  special  memorandum,  stating  that  the  bill 
was  exhibited  upon  a  certain  day  in  vacation,  the  defendant's  only  course 
was  to  move  to  set  aside  the  special  memorandum  (6). 

By  the  present  practice  every  declaration  in  a  personal  action  commeno 

edm  either  of  the  superior  Courts,  (Reg.  Gen.  Mich.  T.  3  W.  4,  reg. 

'title  of  15,  and  Hill.  T.  4  W.  4,  reg.  1, )  is  to  be  entitled  of  the  day  of  the 
month  and  year  when  actually  filed  or  delivered.  The  neglect  so  to  enti- 
tle the  same  would  in  general  only  be  an  irregularity  and  not  a  ground 
even  of  special  demurrer  (c),  or  for  a  summons  to  compel  plaintiff  to  state 


le  prtS' 

prac- 

as  to 


{q)  Garth.  288,  289  j  2  Lev.  176  j  and  see 
cases  in  note  (0),  supra. 

[r)  3  B.  &  Aid.  605. 

[s)  39  &  40  Geo.  3,  c.  105. 

S)  Andr.  250. 

^m)  Com.  Dig.  Abatement,  G.  6. 

^v)  2  Saund.  1,  n.  1 ;  Burr.  1241 ;  1  Bla. 
Rep.  312  ;  Bui.  Ni.  Pri.  137  j  5  Esp.  163 ;  8 
B.  &  C.  329. 

[fp;  2  Stra.  1271 ;  1  Wils.  171. 

[x)  Rep.  temp.  Hardw.  141 ;  1  Sid.  433 ; 


!: 


Tidd,  9th  ed.  427. 

(y)  4  Esp.  72  j  2  Saund.  1,  n.  1 ;  1  Stra. 
638;  1  Wils.  39,  S.  C.  304;  Cowp.  456; 
Tidd,  9lh  ed.  427. 

(z)  3  Burr.  1241 ;  Tidd,  9th  ed.  427  j  4 
Esp.  Rep.  72. 

(a)  5  B.  &  C.  149. 

(b)  7  B.  &  C.  407. 

\c)  Neal  V.  Richardson,  2  DowL  89 ;  3 
Chitty's  Gen.  Prac.  463. 


(1)  See  ante,  259, 260,  in  notes. 

(2)  Vide  Dudlow  v.  Watchorn,  16  East,  39. 
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th0  proper  ttite  (d)*    Tiie  d^  of  ih#  m%t  B«#d  &ot;;»  ve  have  wen,  be    i^.  m 
Btetod  in  the  ctoolaiation,  tfaongli  it  must  in  the  issue  (e).    As  the  above  '^^''J^^' 
r«tos  extend  only  to  personal  aotions  commenced  in  the  superior  Courts,  ^  ^'  ^^^ 
and  no4  to  edrefadae  or  ejectment,  a  declaration  in  ejectment  is  to  be  en* 
tilled  ueaallj  of  the  preceding  term  as  heretofore  (/),  unless  where  the 
right  of  entry  has  accrued  pending  or  after  an  issuable  term,  when  the 
statute  1  W.  4,  e.  70,  sect.  89,  gives  a  new  and  peculiar  right.of  declar- 
ii^  C^)«     When  an  action  has  been  removed  from  an  inferior  Court,  the 
ttti^  is  to  be  of  the  term  in  which  the  removing  process  was  returnable. 

As  tiie  Coarlfl  by  Reg.  Gen-  Hil.  T.  4  W  4,  at  length  ventured  to  ^^f"^ 
promulgate  that  there  should  be  no  etatement  or  repetition  oF  vmtie  or  place  ^sseotiaL 
u  the  b^y  of  a  declaration  when  immaterial,  except  in  trespass  quare  dauf 
emt^ /regit,  or  when  local  description  is  requisite ;  it  is  to  be  hoped  that 
ere  long  tlUre  will  be  a  similar  role  abolishing  the  necessity  for  repetition 
of  time^  when  precise  time  10  immaterial,  but  till  then  time  must  be  repeatr 
ed,  aa  by  the  word  then,  in  every  distinct  sentence  (K). 

Immediately  after  the  title  of  the  term  follows  the  statement  in  the  mar-  Mty.  The 
gin  of  the  vmiue  or  county  in  which  Uie  facts  are  alleged  to  have  occurred,  '^^b'^- 
and  in  which  the  cause  is  to  be  tried  (1).  The  doctrine  of  venues  was  ex- 
plained and  elucidated  by  Lord  Mansfield  in  the  case  of  Fabrigae  v.  Moe^ 
tf/n  (O,  and  in  Co.  Lit.  125  a,  n.  1,  ^^  There  is  a  suhstanUal  and  ^^for- 
nud  distinction  a$  to  the  localitg  of  tridU.  The  substantial  distinction 
widi  regard  to  matters  arising  mthin  this  realm  is  where  the  proceedmg  is 
in  rem,  and  where  the  effect  of  the  judgment  *could  not  be  had,  if  it  were  r  •267  1 
laid  in  a  wrong  place ;  as  in  the  case  of  ejectments,  where  possession  is  to 
be  delivered  by  the  sheriff  of  the  county  ;  and  as  trials  in  England  are  in 
particular  counties,  and  the  officers  are  county  officers,  the  judgment  could 
not  have  effisct  if  the  action  were  not  laid  in  the  proper  county  (Jfe).  So, 
with  regard  to  matters,  that  arise  otU  of  the  realm,  tiiere  is  also  a  substantial 
distinction  of  locality,  for  there  are  some  cases  that  arise  out  of  the  realm, 
which  ought  not  to  be  tried  any  where  but  in  the  country  they  arise ;  as  if 
two  persons  fight  in  France,  and  both  happened  casually  to  be  here,  one 
should  bring  an  action  of  assault  against  the  other,  it  might  be  a  doubt 
whether  such  an  action  could  be  maintained  here ;  because,  though  it  is  not 
a  criminal  prosecndon,  it  must  be  laid  to  be  against  the  peace  of  the  king, 
but  the  breach  of  the  peace  is  merely  local,  though  the  trespass  against 
the  person  is  tmnsitory  (I)  (2).     So  if  an  action  were  brought  relative  to  an 

(rf)  Wilkes    ».    Halifax,    2  Wils.   256  j  (i)  Cowp.  176,   177.    See  2  Camp.  274. 

Thompson  v.  Marshall,  1  Wils.  304.  And  as  to  venues  in  general,  See  Com.  Dig. 

U)  bu  Pre  V.  Langridge,  J2  Dowl.  584.  Action,  N.  and  Pleader,  C.  20  j  Bac.  Ab. 

(/)  Doe  dem.  Fry  t^.  Roe,  3  Moore  &  Action,  A.  a ;  Vin.  Ab.  Trial,  H.  a.  2,  &c. 

Scou,  370  ;  Doe  dem.  Gillet  v.  Boe,  id.  376 ;  and  Place,  7  Co.  3,  Stephen,  2d  edit.  328. 

1  Crom.  M-  &  Ros.  19 ;  4  Tyrw.  S.  C.  j  Doe  (k)  7  T.  B.  587,  588  j  Porf,  268. 

9.  Evans,  2  Adol.  &  El.  11 ;  1  Bing.  N.  C.  \l)  Sed  quare,  for  the  contra  pacem  is  not 

253 ;  1  Dowl.  4.  now  traversable,  see  2  Bla.  Rep.  1058  ;  Vin. 

(g)  1  W.  4,  c.  70,  sect.  36.  Ab.  Contra  pacem, 

(h)  AnU,  259)  note  (d). 


Wher 


,  If  the  venne  is  snbstantiallv  laid  it  is  snfficient.    Gassett  v.  Palmer,  3  M'Lean,  105v 

lere  no  venae  is  laid  in  the  bo^  of  the  declaration,  reference  must  be  had  to  the  margin,. 

and  tLp  venue  there  is  sufficient.    Slate  v.  Post,  9  John.  81 ;  Capp  v.  Oilman,  2  Blackf.  45. 

In  Massachnsetts  the  venae  in  a  transitory  action  is  matter  of  form,  and  an  amendment, 

changing  the  venue,  made  after  general  issue  was  pleaded,  may  be  allowed.    Gay  v.  Homer, 

13  Pick.  535.  mt  ^      ^  ^ 

(2)  But  see  Smith  v.  Bull,  17  We&deU,  323. 
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IV.  ITS  estate  ia  a  foreign  oountrj,  where  the  question  was  a  matter  of  title  only, 
PASTS,  &c.  j^QJ  j^Q^,  Qf  damages,  there  might  be  a  solid  distinction  of  localitj"  (m). 
^y^The  (4  ^q  formal  distinction  arises  from  the  mode  of  trial ;  for  trials  in  Eng- 
land being  bj  jury,  and  the  kingdom  being  divided  into  counties,  and  eaoh 
county  considered  as  a  separate  district  or  principality,  it  is  absolutely  ne- 
cessary that  there  should  be  some  county  where  the  action  is  brought  in 
particular,  that  there  may  be  a  process  to  the  sheriff  of  that  county  to  bring  a 
jury  from  thence  to  try  it  (n).  This  matter  of  form  goes  to  all  cases  that 
arise  abroad ;  but  the  law  makes  a  distinction  between  transitory  and  local 
actions.  If  the  matter,  which  is  the  cause  of  a  transitory  action,  arise 
withm  the  realm,  it  may  be  laid  in  any  county,  the  place  not  being  material ; 
as  if  an  imprisonment  be  in  Middlesex,  it  may  be  laid  in  Surrey,  and 
though  proved  to  be  done  in  Middlesex,  it  does  not  at  all  prevent  the  plain- 
tiff from  recovering  damages.  The  place  of  transitory  actions  is  never 
material,  except  where  by  particular  acts  of  parliament  it  is  made  so ;  as 
in  the  case  of  churchwardens  and  constables,  and  other  cases  which  re- 
quire the  action  to  be  brought  in  the  proper  county.  The  parties,  upon 
sufficient  ground,  have  an  opportunity  of  applying  to  the  Court  in  time  to 
change  the  venue,  but  if  they  go  to  trial  without  it,  that  is  no  objection. 
So  all  actions  of  a  transitory -nature  that  arise  abroad  may  be  laid  as  hap- 
pening in  an  English  county ;  but  there  are  occasions  which  make  it  abso- 
lutely necessary  to  state  in  the  declaration  that  the  cause  of  action  really 
happened  abroad ;  as  in  the  case  of  specialties,  where  the  date  must  be  set 
forth,  if  the  declaration  state  a  specialty  to  have  been  made  at  Westmin- 
ster, in  Middlesex  and  upon  producing  the  deed,  it  bear  date  at  Bengal, 
r  *268  1  ^^  ^<i^ion  is  gone  (0),  ^because  it  is  such  a  variance  between  the  deed 
^  -^  and  the  declaration  as  makes  it  appear  to  be  a  different  instrument  (1)  ;  but 

the  law  has  in  that  case  invented  a  fiction,  and  has  said,  the  party  shall 
first  set  out  the  description  truly,  and  then  give  a  venue  only  for  form,  and 
for  the  sake  of  trial  by  a  videlicet  in  the  county  of  Middlesex,  or  any  other 
county."  From  these  observations  it  appears  that  the  points  as  to  venuea 
may  be  considered  practically,  with  reference,  1st,  To  where,  or  in  what 
county,  the  venue  is  to  be  laid  ;  2dly,  How,  and  in  what  parts  of  the  dec- 
laration, it  is  to  be  stated ;  and  Sdly,  The  consequences  of  mistake  and 
when  they  are  aided. 

1st.  The  venue  is  either  local  or  transitory;  if  local,  it  must  be  laid  and 
the  cause  be  tried  in  the  county  in  which  the  cause  of  action  arose,  or  the 
injury  was  really  committed,  although  even  then  subject  to  be  tried  by  the 
court  or  a  judge  in  any  other  county  or  place  under  3  &  4  W.  4,  c.  42, 
sect.  22.  And  if  the  venue  be  transitory,  it  maybe  laid  in  the  declaration 
and  the  cause  tried  in  any  county  (p)  subject  also  then  to  its  being  changed 
by  the  Court  in  some  cases,  if  not  laid  in  the  county  where  the  cause  of 
action  really  arose  (^).  We  will  consider  when  the  venue  is  local  or 
transitory  at  common  law,  and  when  it  is  local  by  statute. 

(m)  1  Stra.  646 ;  4  T.  R.  503.     Sed  qware,        {q)  As  to  changing  the  venue,  see  Tidd, 

if  there  be  no  court  of  judicature  to  resort  9th  edit.  601.    When  the  plaintiff  may  bring 

to  abroad.    Id,  ibid.  6  East,  599.  back  the  venue  after  it  has  been  changed  on 

(n^  Co.  Lit.  125  a,  b.  the  defendant's  application,  id.  611 ;  and  see 

(0)  Sed  quart;   and  vide  post,  270  and  ftilly  3  Chiity*s  Gen.  Prac.  646  to  658,  for 

note  Cq).  the  recent  decisions  as  to  changing  venue. 

(p)  2  Saund.  74,  note  2 ;  Gilb.  C.  P.  84. 


(1)  Vide  Alder  9.  Orinerj  13  Johns.  450. 
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When  the  cause  of  action  could  only  have  arisen  in  a  parttcnlar  place     iv.  its 
or  conntrj,  it  is  localj  and  the  venae  most  be  laid  therein.    As  in  real  '^rts,  &c. 
actions,  mixed  actions,  waste,  quare  impeditj  or  ejectment,  for  the  recove-  ^^*  -^^ 
py  of  the  seisin  or  possession  of  land,  or  other  real  property  (r).     So  ac-  ^^*  ^v 
tions,  though  merely  for  damages,  occasioned  by  injuries  to  real  property,  venue  is 
are  local,  as  trespasser  case  for  nuisances  (»)  (1),  or  waste,  ko.  to  houses,  local. 
lands,  water-courses,  right  of  common,  ways,  or  other  real  property,  uidess 
there  were  some  contract  between  the  parties  on  which  to  ground  the 
action  (i)  (2).    And  if  the  land,  &c.  be  out  of  this  kingdom,  the  plaintiff 
has  no  remedy  in  the  English  Courts ;  at  least  if  there  be  a  Court  of  jus- 
tice in  the  country  in  which  the  land  is  situate,  to  which  he  may  resort  (li). 
When  the  parties  consent,  with  leave  of  the  court,  to  try  a  local  action  in 
another  county,  such  consent  should  appear  upon  the  record  (ir),  as  it  does 
by  suggestion  when  the  Court  or  a  judge  order  the  trial  or  inquiry  to  take 
place  in  another  county  under  3  &;  4  W.  4,  c.  42,  sect.  22.     Where,  how- 
ever, an  injury  has  *been  caused  by  an  act  done  in  one  county  to  land,  &;c.  [  *269  ] 
ffltuate  in  another  (y)  ;  or  whenever  the  action  is  founded  upon  two  or  more 
material  facts,  which  took  place  in  different  counties,  the  venue  may  be 
laid  in  either  (z)  (8).     The  venue  in  replevin  is  local  (a)  (4). 

In  an  action  of  debt,  or  in  scire  facias  on  a  recognizance  of  bail  by  bill, 
when  that  process,  now  abolished,  was  in  force,  and  in  an  action  of  debt 
on  a  judgment  of  a  Court  of  record,  the  venue  must  be  laid  in  the  county 
where  the  record  is  (5)  ;  as  in  Middlesex,  upon  the  judgment  or  recogni- 
zance of  either  of  the  superior  Courts  at  Westminister  (6)  ;  and  in  scire  far 
eias  on  a  recognizance  of  bail  by  original  in  K.  B.  the  venue  might  be 
laid  in  Middlesex,  though  all  the  previous  proceedings  were  in  another 
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(r)  4  T.  R.  504 ;  2  Bla.  Rep.  1070 ;  Com.  (z)  2  Taunt.   252,  (which   overrules   2 

Dig.  Action,  N.  j  7  T.  R.  587,  588 ;  Cowp.  Campb.  266,  S.  C.)  j  7  Co.  1 ;  3  Leon.  141  j 

176 ;  7  Co.  2  b ;  3  Lev.  141 ;  Bac.  Ab.  Ac-  2  T.  R.  241  j  7  Id.  583 ;  Com.  Dig.  Action, 

tions,  Local  and  Transitory,  A  ]  2  East,  498,  N.  3,  11.    In  debt  qui  tarn  for  usary,  the  ve- 

499.  nne  shoald  be  laid  where  the  interest  was 

[s)  1  Taunt.  379 ;  11  East,  226 ;  2  East,  taken,  although  the  contract  was  made  in 

5  Taunt.  789.  another  county,  3  B.  &  C.  700  j  5  D.  &  R. 

(0  1  Taunt.  379.  616,  S.  C. 

(u)  A  T.  R.503  i  1  Stra.  646;  Cowp.  180;  (a)  1  Saund.  347,  n.  1. 

6  East,  598,  599.  (b)  Tidd,  5th  edit.  1122  ;  Vin.  Ab.  Trial, 

(x)  Co.  Lit.  125  b,  126  a,  n.  1 ;  1  Wils.  H.  a,  2,  pi.  17  ;  Hob.  196.    As  to  venue  in 

296 ;  Tidd,  9th  edit.  606.  an  action  on  a  recognizance  taken  before  a 

(y)  6  Taunt.  29.  commissioner  at  Durham,  see  2  Moore,  66. 


(1)  Summer  o.  Finegan,  15  Mass.  284 ;  Livingston  v.  Jefferson,  1  Brock.  203 ;  Roach  v. 
Pamron,  2  Humph.  425  ;  Graves  v.  M'Keon,  2  Denio,  639.  By  statute  in  Virginia,  tres- 
pass quare  daustan  fregitj  is  a  transitory  action,  Livingston  v.  Jefferson,  1  Brock.  203, 
The  right  of  property  in  chattels,  that  has  become  such  by  severance  from  the  freehold,  can- 
not be  tried  in  a  transitory  action.  Powell  v.  Smith,  2  Watts,  127 ;  Brown  v.  Caldwell,  10 
Serg.  etc  R.  114 ;  Baker  v.  Howell,  6  Serg.  &  R.  476. 

(2^  See  Sunmer  o.  Finegan,  15  Mass.  284 ;  Livingston  v.  Jefferson,  1  Brock.  203.  In 
Lewis  V.  Martin,  1  Bay,  263,  it  was  held  that  an  action  of  account,  for  the  rents  and  profits 
of  land,  might  be  brought  in  a  different  county  from  that  in  which  the  lands  lie. 

(3)  Vide  Bogert  v.  Hildreth,  1  Caines,  2  ;  Marshall  v.  Hosmer,  3  Mass.  23. 

(4)  Robison  v.  Mead,  7  Mass.  353 ;  Williams  o.  Welch,  5  Wend.  290.  Although  brought 
for  a  cause  of  action  for  which  trespass  de  boms  asportatis  would  lie,  ib.  Atkinson  v.  Hol- 
comb,  4  Cowen,  45,  6.  In  Pennsylvania,  replevin  is  a  transitory  action,  Powell  v.  Smithy 
2  Watts,  127. 

(5)  Ace.  Barnes  «.  Eenyon,  2  Johns.  Cas.  381 ;  Smith  i^.  Clark,  1  Pike,  63.  An  action 
on  a  foreign  judgment,  when  the  plaintiff  is  not  an  inhabitant  of  the  state,  may  be  brought 
in  any  ooanty.    Mitchell  o.  Osgood,  4  Greenl.  124. 
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IT.  ITS     coantj  (c)  (1).    Upon  a  recognizance  of  bail  in  G.  P.  the  venne  might  in 
jpARTs,  &c.  ^gfy^  facias  be  in  the  county  where  the  baU  piece  was  taken,  or  b  Mid- 
FfettueT^*   dlesex  (rf).    But  a  $eire  facias  on  a  judgment,  being  only  a  continuation  of 
the  former  suit,  and  not  an  original  proceeding,  must  be  laid  in  the  coon* 
ty  where  the  venue  was  first  laid  (2),  the  defendants  bemg  supposed  to 
reside  in  that  county  («).    Debt  for  arrears  of  a  rent-charge  against  the 
pernor  of  the  profits,  not  being  the  original  grantor,  is  local,  the  defendant 
being  chargeable  in  respect  of  his  possession,  and  not  on  the  contract  (/). 
And  it  has  been  decided  that  an  action  for  a  breach  of  a  custom  or  by-hiw 
of  a  town  is  local,  but  that  debt  on  a  charter  is  not  (g). 
When  the       Iq  aU  actions  for  injuries  ex  delicto  to  the  person  or  to  personal  proper- 
tnmsitory.  ^J'  ^^^  vcnue  is  in  general  transitory,  and  may  be  laid  in  any  county,  though 
committed  out  of  the  jurisdiction  of  our  Courts  (K)  or  of  the  Icing's  domin- 
ions (<)  (3).    Thus,  actions  for  assaults,    batteries,  iand  false  imprison- 
ment (A;)  ;  and  for  words  and  libels  (T)  ;  even  for  settng  up  a  defamatofy 
mark  on  the  plaintiff's  house,  denoting  that  it  was  a  house  of  ill-fame,  be- 
ing a  personal  injury  to  the  plaintiff's  character,  and  not  considered  as  an 
injury  to  the  building  (m) ;  and  for  taking  away  or  injuring  personal  prop- 
erty (n)  ;  and  for  escapes  (4)  and  false  returns  (o) ;  and  upon  bail-b<xids 
£  •270  ]  (jt?)  ;  are  transitory  (6).    In  general,  •also  actions  founded  upon  contracts 
are  transitory,  though  made  and  even  stipulated  to  be  performed  out  of  the 
kingdom,  for  debitum  et  contractus  sunt  nuUius  hei  (9).    Thus,  account; 
assumpsit ;  and  covenant  between  the  original  parties  to  the  deed,  and 
their  executors ;  and  debt,  even  for  use  and  occupation  (r)  (6) ;  and  detinue ; 
are  in  general  transitory  (s).    Formerly  also  the  necessity  that  in  a  baila- 

<c)  5  East,  461.  (m)  11  East,  226 ;  2  Campb.  3,  S.  C. 

{d)  5  East,  462,  n.  b ;  Tidd,  9th  edit.  1122.  (»)  Com.  Dig,  Action,  N.  12  j  Salk.  670  ; 

(e)  Tidd,  9lh  edit.  1122.  Tin.  Ab.  Trial,  H.  a,  2,  pi.  12 ;  IT.  R.  479. 

(/)  Hob.  37  J  Vin.  Ab.  Trial.  H.  a,  2,  pi.  (0)  1  Wils.  336 ;  Salk.  670 ;  1  East,  114. 

16.  (  p)  Fort.  366 ;  Stra.  727  j  Ld.  Raym.  1455. 

'g)  2  Bla.  Rep.  1068.  See  1  Saund.  74,  n.  h,  5th  edit. 

^h)  Cowp.  161 ;  Com.  Dig.  Action,  N.  12.  {q)  Com.  Dig.  Action,  N.  12  j  1  Sannd. 

U)  Id. ;    2  Bla.  Rep.   1058 ;    sed  qtuErtj  74,  241  b ;  Cowp.   180 ;    1   Stra.  612 ;  Ld. 

Cowp.  176.  Raym.  1352. 

(it)  Cowp.  161 ;  Co.  Lit.  282.  (r)  5  Tannt.  25. 

(0  1  T.  H.  571.  (5)  Gilb.  C.  P.  84  ;  1  Saund.  74,  n.  2. 

(1)  Debt  on  bail  bond  is  transitory,  thongh  the  action  must  in  general  be  brought  in  the 
same  court  as  the  original  suit.    Post,  vol.  2,  445,  note. 

(2)  Ace.  M*Gill,  r.  Perrigo,  9  Johns.  259. 

(3)  Ace.  Glen  v.  Hodges,  9  Johns.  67.  Actions  for  assault  and  battery  are  transitory. 
Watts  0.  Thomas,  2  Bibb,  458 ;  Redgarve  v.  Joncs^  1  Har.  &  M'Hen.  195 ;  Smith  v.  Bull, 
17  Wendell,  323.  So,  an  action  vnW  lie  here,  for  a  trespass  committed  on  board  of  a  foreign 
Tessel,  on  the  high  seas,  where  both  parties  are  foreigners ;  but  it  rests  on  the  sound  discre- 
tion of  the  court  to  exercise  jurisdiction  or  not,  according  to  the  circamstances  of  the  case  : 
and  where  an  action  was  brought  for  an  assault  and  battery  committed  on  board  of  a  British 
Tessel,  on  the  high  seas,  by  a  seaman  against  the  master,  both  parties  being  British  subjects, 
and  intending  to  return  to  their  own  country  at  the  completion  of  the  voyage,  the  court  re- 
fused* to  take  cognizance  of  the  cause,  but  leh  the  injured  party  to  seek  redress  in  the  courts 
of  his  own  country.  Gardner  r.  Thomas,  14  Johns.  134.  But  where  a  foreign  seaman  is 
legally  discharged  from  the  vessel  in  this  country,  the  action  may  be  maintained.  Johnson  v. 
Dalton,  1  Cow.  543.  In  Ohio,  all  personal  actions  are  transitory,  and  may  be  brought  in 
any  county  in  which  process  can  be  served  on  the  defendant.  Genin  v.  Grier,  30  Ohio,  209. 
An  action  against  a  town  to  recover  damages  cau.sed  by  defects  in  a  highway  is  transitoiT 
and  may  be  brought  in  any  county.  Titus  v.  Frankfort,  3  Shepley,  69 :  Himt  v.  Pownall, 
9  Vermont,  411. 

(4)  Vide  Bogert  v.  Hildreth,  1  Caines,  1, 3,  4. 

(5)  So  case  against  a  sheriff,  for  refusing  to  a.ssign  a  bail  bond,  is  transitory.  Prosecn* 
tions  under  the  bastardy  acts  are  transitory.  Dennett  v.  Eneeland,  6  Greenl.  460;  Com- 
monwealth 0.  Cole,  5  Mass.  519. 

(6)  Corporation  of  New  York  v.  Dawson,  2  Johns.  Cas.  325;  Low  v.  Hallett,  2  Caines, 
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TV.    ITS  FABTS  AND  PABTICULAE  BEQCHSITES.  270 

Ue  ftetioii  by  origiiml  in  ihe  King's  Beneh,  the  venue  must  not  vary  from     iv.  its 
the  original  Trrit,  must  have  been  kept  in  view  (^)>  though  that  was  altered  Itf^^Jprl^* 
by  Beg.  Gen.  Hil.  T.  2  W.   4,  reg.  40,  and  now  the  proceeding  by  origi-  ^^J^ 
nal  writ  in  personal  actions  has  been  abolished  by  2  W.  4,  c.  39.    In 
those  transitory  actions  also  in  which  the  Court  would  change  the  venue 
on  the  defendant's  application,  and  where  the  plaintiff  might  wish  to  bring 
it  back  a^in  to  the  county  where  it  was  first  laid,  upon  the  usual  under- 
taidng  to  give  material  evidence  in  that  county,  it  was  necessary  to  lay  the 
venue  in  the  first  instance  in  that  county  in  which  such  material  evidence 
could  be  given  (u). 

In  an  action  upon  a  lease  for  non»payment  of  rent,  or  other  breach  of  [Hie  venae 
covenant,  when  the  action  is  founded  on  the  privity  of  eontracty  it  is  trans-  ^  i^^^ 
«f»ry,  and  the  venue  may  be  laid  in  any  county ;  but  when  the  action  is 
founded  on  the  prioity  of  estate^  it  is  loealj  and  the  venue  must  be  laid  in 
the  county  where  the  estate  lies  (v)  (2).  These  points  may  be  considered 
as  they  arise  ;  lst»  Between  the  oriffinal  parties  to  the  lease  ;  2dly.  In 
the  case  of  an  alienation  of  the  estate  of  the  lessor ;  and  3dly«  Where 
tiie  estate  of  the  lessee  has  been  assigned. 

1st.  In  an  action  of  debt  or  covenant  by  the  lessor^  or  his  executor  or  ad- 
ministrator, against  the  lessee^  or  by  the  lessee  against  the  lessor^  the  action 
being  founded  on  the  mere  privity  of  contract^  is  transitory^  and  though 
the  knd  lie  abroad,  the  action  may  be  brought  in  England  (x)  (1)  ;  and  debt 
ftr  use  and  occupation  in  the  detinet  only,  by  the  lessor  against  the  execu- 
tor of  the  lessee,  is  transitory  (y)  ;  but  if  the  action  against  the  executor  be 
HI  the  debet  and  detinet^  he  being  charged  as  assignee,  the  venue  »  local  (s). 
An  action  of  assumpsit  against  a  party  who  succeeds  an  original  tenant  and 
impliedly  engages  to  observe  the  original  terms  of  tenancy  is  transitory  and 
not  local  (a). 

*2dly .  An  action  of  covenant  by  the  assignee  of  the  reversion  against  the  L  ^  <  -L  J 
lessee,  or  by  the  lessee  against  the  assignee  of  the  reversion,  upon  an  ex- 
press covenant  contained  in  the  lease,  and  running  with  the  estate  in  the 
land,  is  transitory  by  the  operation  of  32  Hen.  8,  c.  34  (6)  (2) ;  which  trans- 
fers the  privity  of  contract  with  respect  to  such  covenants,  to  and  against 
the  assignee  of  the  lessor,  in  the  same  plight  as  the  lessor  had  them  against 
the  lessee,  or  the  lessee  against  the  lessor  (e).    But  in  debt  by  the  assignee 

(0  Ante,  244.  (y)  Gilb.  Debt,  403 ;  Gilb.  C.  P.'91. 

(«)  6  East,  433,  434  ;  1  Chit.  E.  691  a,  (z)  Id.  ;  2  Lev.  80  j  Vin.  Ab.  Trial,  H. 

377  ;  2  B.  dc  A.  6l8.  a,  2,  pi.  22. 

(p)  As  to  the  foar  diifereut  descriptions  {a)  Buckworth  «.  Simpson  and  others,  1 

of  privities,  and  in  general  how  far  they  Crom.  M.  &  Ros.  834. 

affect  the  venue,  see  the  argument  in  3  T.  (b)  1  Saund.  237,  241  b,  n.  6*;  Garth.  183 ; 

K.  394 ;  •Walker's  Case,  3  Co.  23 ;  and  1  1  Wils.  165;  3  T.  R.  394.    Privies  in  blood, 

Saund.  237  to  242,  and  the  notes  5  &  6 ;  as  the  heir  of  lessor  might,  sue  in  covenant 

and  see  Tidd,  9th  edit.  429;  3  Bing.  460.  at  common  law,  3  T.  R.  395. 

(z)  1  Sauni  241  b.  n,  6 ;  Stra.  776 ;  2  (c)  Id.  ibid. ;  1  Saund.  237,  241  b,  n.  6 : 

East,  579.  3  T.  B.  401,  402. 

374 ;  Egler  v.  Marsden,  5  Taunt.  25  -,  King  v.  Fraser,  6  East,  352,  353 ;  Henwood  v. 
Cheeseman,  3  Serg.  ic  Rawle,  500. 

(1)  Lienowv.  Ellis,  6  Mass.  331;  Bimey  v.  Haine,  2  Litt.  263;  Whiter.  Sanborn,  6 
N.  Hamp.  220. 

(ZS  See  Henwood  «.  Cheeseman,  3  Serg,  &  Rawle,  500. 

(3;  The  English  Statute  is  in  force  in  Pennsylvania,  except  such  ports  as  relate  to  the 
king  of  England  and  his  grantees.  Roberts'  Dig.  227.  3  Binn.  620.  See  Henwood  v. 
Cheeseman,  3  Serg.  Sc  Rawle,  502.  Vide  the  corresponding  statute,  sess.  36.  c.  31.  s.  12 
Laws  N.  T.  1  R.  L.  363,  and  by  s.  3.  the  provisions  off  tke  aet  an  eitended  to  gnmts  in 
fee,  reserriiig  rent 
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IT.  ITS     ({f),  or  devisee  (e),  of  the  lessor  against  the  lessee,  which  is  sustainable 
oj*"m*^^*  at  common  law,  and  is  founded  on  the  privity  of  estate,  the  action  is  lo- 

3dlj.  If  an  action  of  debt  or  covenant  be  brought  by  the  lessor  (/ ) ;  or 
his  personal  representative  (^)  ;  or  by  the  grantee  of  the  reversion  (A)  (2)  ; 
against  the  assignee  of  the  lessee  (8)  ;  or  in  an  action  of  debt  against  the 
executor  of  the  lessee  in  the  debet  and  detinet  (t)  ;  the  venue  is  local,  and 
must  be  laid  in  the  county  where  the  land  lies  (k).  And  in  a  recent  case 
in  covenant  against  the  assignee  of  the  lessee  of  premises,  described  in  the 
declaration  as  situate  within  the  liberties  of  Berwich^onrTweed^  it  was 
held  that  the  venue  could  not  be  laid  in  Northumberland  (f).  K  the  land 
be  out  of  England,  no  action  on  the  privity  of  estate  can  in  general  be  sup- 
ported in  this  country  (m).  The  action  at  the  suit  of  the  lessor  against  the 
assignee  of  the  lessee,  was  given  by  the  common  law,  and  was  local  in  re- 
spect of  the  privity  of  estate,  the  privity  of  contract  being  destroyed  by  the 
assignment  (n)  ;  and  the  assignee  of  the  reversion  must  also  sue  the  assignee 
of  the  term  in  the  county  where  the  land  lies,  because  the  statute  82  Hen. 
8,  transfers  the  privity  of  contract  to  the  assignee  in  the  dame  inan$ter  as 
the  lessor  had  it  (o).  For  the  same  reason,  covenant  bjf  the  assignee  of 
the  lessee  against  the  lessor,  or  the  grantee  of  the  reversion,  is  local ;  for  it 
lies  at  common  law  only  in  respect  of  the  privity  of  eetate,  in  which  ease 
the  venue  is  always  local  (p). 

Venue  The  statute  81  Eliz.  c.  6,  s.  2,  enacts,  ^^  that  in  any  declaration  or  in- 

when  lecal  formation,  the  offence  against  any  penal  statute  shall  not  be  laid  to  be  done 
^*^^\  in  any  other  county  but  where  the  contract  or  other  matter  ^alleged  to  be 
L  ^^  ^  the  offence,  was  in  truth  done  (j)  ;  and  the  statute  21  Jac.  1,  c.  4,  s.  2,  en- 
acts, ^^  that  in  all  informations,  declarations,  &c.  for  any  offence  against 
any  penal  statute,  whether  on  the  behalf  of  the  king  or  any  other  person, 
the  offence  shall  be  laid  and  alleged  to  have  been  committed  in  the  county 
where  such  offence  was  in  truth  committed,  and  not  elsewhere ;  or  the  defen- 
dant, upon  the  general  issue,  shall  be  found  not  guilty"  (4).  And  in  a 
penal  action  for  the  omi^ion  of  a  local  duty,  prescribed  by  a  statute,  the  ve- 
nue is  local  (r).  Lord  Holt's  opinion  appears  to  have  been,  that  the  stat- 
ute 21  Jac.  1,  c.  4,  s.  2,  extended  to  subsequent  statutes  {e) ,  but  a  contrary 
doctrine  was  for  some  time  entertained  (i).    It  has  however  been  recentiy 


(d)  1  Saund.  238,  241  c,  n.  6  j  Cro.  Car.  B.  503 ;  anU,  267,  note  (i»). 

183  J  1  Wils.  165.  (»)  Sid.  339. 

(t)  Sir  W.  Jones,  53  .   Vin.   Ab.  Trial,  (o)  1  Saund.  241  c ;  1  Show.  199. 

H.  a,  2 ;  Latch.  271 ;  Tidd,  9lh  edit.  429.  (p)  5  Co.  17  a  j  1  Saund.  241  d,  note  6. 

(/)  2  East,  579,  580  j  6  Mod.  194;  7  T.  (?)  As  to  debt  for  penalties  against  usury, 

R.  583.  see  ante,  269,  note  (z). 

Latch.  197.  (r)  4  East,  393. 

1  Saund.  241  c,  note  6 ;  7  T.  K.  583 ;  h)  Lord  Raym.  373. 

2  East.  580 ;  1  Show.  191.  m  Parker's  Rep.  186  j  Andr.  25  j  2  Str. 

i)  Ante,  270,  note  (y) ;  3  Keb.  375.  108l ;  1  Salk.  372,  373;  Com.  Dig.  Action, 

k)  2  East,  580.  N.    10 ;  Bac.   Ab.   Action,  qui  tarn,  C. ;  1 

/)  3  Ring.  459.  Saund.  312  c,  in  the  notes  j  Bui.  N.  P.  195 ; 

{m)  1  Show.  190, 199 ;  Bac.  Ab.  Actions  Tidd,  9th  ed.  430. 
Local  and  Transitory,  A.  a.    And  see  4  T. 


(1)  Vide  Corporation  of  New  York  o.  Dawson,  2  Johns.  Cas.  335. 

(2)  White  9.  Sanbome,  6  N.  Hamp.  220,  Clarkson  v.  Oifibrd,  1  Caines,  5. 

(3)  Vide  Corporation  of  New  York  o.  Dawson,  2  Johns.  Cas.  335. 

(4)  And  the  statate  of  the  State  of  New  Ycvk,  sess.  U.  c.  9.  s.  2. 1  R.  D.  99,  is  to  the 
same  effect.    See  2  Rev.  Stat.  480,  481,  et  eeq. 
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detenainedy  that  the  firBtmentioned  statute,  81  Eliz.  c.  5,  8.  2,  extends  as     it.  its 
well  to  subseqaent  as  to  prior  penal  statutes,  and  consequently  in  all  penal  !^*^^'  ^* 
actions  the  venue  is  now  local  (u)  (1).    This  statute  also  extends  to  offen*  ^^^i^^^ 
oes  of  omission  as  well  as  commission  (v)  ;  and  a  penal  action  for  non  resi* 
dence  must  be  brought  in  the  county  in  which  the  living  is  situated  (x). 
But  neither  of  the  above  statotes  extends  to  actions  brought  by  the  party 
grieved  (j^).    Upon  die  common  law  principle,  where  there  are  two  mate* 
rial  facts  to  constitute  the  offence  against  a  penal  statute,  and  one  happened 
in  one  county,  and  the  other  in  another  county,  it  has  been  supposed  that 
the  venue  might  be  laid  in  either  (^si).    But  where  an  usurious  contract  was 
made  in  one  county,  and  the  usurious  interest  is  taken  in  another,  in  an  ac- 
tion for  the  penalty,  the  venue  must  be  laid  in  the  latter  county  (a)  (2); 
and  according  to  the  terms  of  21  Jac.  1,  c.  4,  s.  2,  it  seems  safer  to  lay  the 
venue  in  the  county  where  the  offence  was  commUted  or  perfected. 

Some  actions  against  particular  persons^  which  would  otherwise  be  tran- 
sitory, must,  by  different  statutes,  be  laid  in  the  county  where  the  fiiots 
were  committed,  or  the  plaintiff  wUl  be  nonsuited.  Such  are  actions  upon 
the  ca$e  or  trespass  Skg^nat  jiutiees  of  the  peace j  mayors,  or  bailiffs  of  cities 
or  towns  corporate,  headboroughs,  port-re ves,  constables ^  tithing-men, 
church-wardens,  &c.  or  other  persons  acting  in  their  aid  and  assistance,  or 
by  their  command  ((),  for  any  HAng^done  (o)  in  their  official  capacity  (8) ;  [  *278  ] 
and  actions  agsunst  any  persons  for  any  thing  done  by  him  as  an  officer  of 
the  Excise  (d),  or  Customs  («),  or  against  any  other  person  acting  in  his  aid 
in  execution  or  by  reason  of  his  office ;  or  for  any  thing  done  in  pursuance 
of  the  act  for  consolidating  the  provisions  of  the  acts  relating  to  the  duties 
under  the  management  of  the  commissioners  for  the  affairs  of  Taxes^  or 
any  act  for  granting  dudes  to  be  assessed  under  the  regulations  of  that  act, 
&c.  (/)•  So,  the  venue  is  local  in  an  action  against  an  officer  of  the 
army,  navy,  or  marines,  for  any  thing  done  in  the  execution  of  or  by  rea- 
son of  his  office  (^)  ;  or  against  any  person  for  any  thing  done  in  pursuance 
of  the  acts  relative  to  larceny,  &c*  or  malicious  injuries  to  property  (A). 
And  by  the  statute  42  Geo.  3,  c.  85,  s.  6,  the  provisions  of  the  statute 

(tf)  3  M.  ft  Sel.  429  \  5  Taunt.  754 ;  1  who  desires  a  constable  to  act,  and  who  assists 

Marsh.  320,  S.  C.  j  9  East,  296 ;  Tidd,  9th  him,  is  within  this  provision,  see  Holt,  N.  P. 

edit.  430  ;  see  3  Campb.  78.  R.  478  ;  3  Campb.  257  ;  2  Stark.  R.  445. 

(o)  5  M.  &  Sel.  427 ;  2  Chit.  Rep.  420,  (c)  General    construction   of    the   words 

S.  C.  there  are  several  exceptions  in  the  act,  "  for  any  thing  done^"  see  Tidd,  9th  edit, 

see  Tidd,  9th  ed.  430.  29,  19  ;  10  B.  A&  C.  297.     When  it  extends 

(z)  Id.  to  assumpsit  for  money  had  and  received,  4 

(y)  1  Show.  354  j  Bui.  N.  P.  196 ;  Tidd,  B.  &  C.  200. 

9th  ed.  435.  (rf)  23  Geo.  3,  c.  70,  s.  34. 

(2)  2  Taunt.  252 ;  2  Campb.  266,  S.  C.  4  (e)  24  Geo.  3,  sess.  2,  c.  47,  s.  35,  39 ; 

East,  385 ;  Tidd,  9th  ed.  430 ;  onfe,  269 ;  which  statute  is  however  repealed  by  the  6 

sed  quare,  see  the  words  of  statute  21  Jac.  Geo.  4,  c.  105 ;  and  see  28  Geo.  3,  c.  37,  s. 

1,  c.  4,  anU,  269,  and  note  (a)  infra,  23  ;  6  Geo.  4,  c.  108.  s.  97. 


(a)  3  B.  &  C.  700  ;  5  D.  &  R.  616,  S.  C.  Cf)  43  Geo.  3,  c.  99,  s.  70. 

m 

son,  4  Shepley,   117.    Whether   a   person    s.  41. 


{b)  21  Jac.  1,  c.  12,  s.  5.    This  statute  is        {g^  6  Geo.  4,  c.  108,  s.  97. 
not  in  force  in  Maine.    Campbell  v.  Thomp-        (h)  7  &  8  Geo.  4,  c.  29,  s.  75,  and  c.  30, 


(1)  The  statute  of  the  State  of  New  York,  cited  above,  speaks  of  actions  to  be  com- 
menced on  any  penal  statute,  made,  or  to  be  made,  and  consequently  is  prospective. 

(2)  The  New  York  statute  above  referred  to,  expressly  excepts  actions  concerning  usury, 
maintenance,  extortion,  &c. 

(3)  £t  vide  Laws  N.  Y.  sess.  24.  c.  47.  s.  1 ;  1  R.  L.  155.    See  Rev.  Stat.  409,  s.  3. 
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rr.  ITS  21  Jac.  1,  c.  12,  with  regard  to  Ae  renoe,  fce.  are  ezteoded  to  all  pel^ 
PARTS,  «cc,  g^jjg  Jq  ^jjy  j^wi^w  employment ^  or  any  office,  station,  or  capacity,  either 
^««^^^  civil  or  military,  either  in  or  out  of  the  kingdom  ;  and  who,  nnder  any  act 
of  parliament,  &c.  have,  by  virtue  of  any  sach  employment,  &c.  power  to 
commit  persons  to  safe  custody  ;  provided  always,  tliAt  when  any  action 
upon  the  case,  trespass,  battery,  or  fiilse  imprisonment,  shall  be  brought 
against  any  such  person  in  this  kingdom,  for  or  upon  any  act  done  ont  of 
the  kingdom,  the  plaintifF  may  lay  such  act  to  have  been  done  in  West- 
minster, or  any  county  where  the  defendant  shall  reside. 

The  venue  in  an  action  against  a  justice,  constable,  kc,  for  an  act  done 
in  the  execution  of  his  office,  seems  to  be  local,  if  the  party  acted  under 
color  of  his  office,  intending  to  act  in  his  official  character,  although  it  did 
not  strictly  justify  him ;  for  he  would  want  no  protection,  if  in  reality  he 
acted  in  due  course  of  his  office  (i). 

So  actions  against  persons  acting  under  the  acts  relating  to  Mighways  (k) ; 
or  TumpikeB  (2)  (1)  ;  or  the  JUUitia  (m),  and  various  other  acts ;  are  lo<»l 
by  express  provision.  AttamieSj  when  plaintiib,  and  suing  m  their  own 
Court,  have  the  pririlege  of  laying  and  retaming  tibe  renne  in  Middlesex 
in  transitory  actions,  although  the  cause  o(  action  arose  in  another  ooun- 
[  '274  ]  ty  (n).* 

The  venue  is  thus  stated  in  the  margin  of  the  declaration,  *^  Mtddinex 
to  wit,**  or  "  City  of  Bristol  and  County  of  the  same  city  to  wit"  (o). 
It  was  always  a  doctrine,  that  such  venue  in  the  margm  would  md  but  not 
prejudice,  and  in  dvil  cases,  if  the  name  of  9k  place  anfy,  and  no  county, 
or  a  wrong  county  were  stated  in  the  bodt/  of  the  declaration,  it  would 
suffice,  because  the  place  was  always  construed  to  refer  to  the  county  in 
the  margin,  (2),  though  another  county  also  were  mentioned ;  and  on  the 
other  hand,  when  the  proper  venue  was  laid  in  the  body  of  the  declara- 
tion, the  county  in  the  margin  would  not  vitiate  and  might  be  rejected  as 
surplusage  (j^?).  But  in  criminal  cases  the  rule  was  more  strict,  and  though 
the  county  in  the  margin,  when  expressbf  referred  to,  was  sufficient,  yet  it 

(t)  2  Stark.  Rep.  145,  448;  10  Moore,  63,  that  the  plainti£f  sues  as  an  attorney  or  in 

376 ;  4  T.  B.  555 ;  5  Id.  1,  2 ;  see  Tidd,  9th  person  and  not  by  another  attorney,  Lowless 

ed.  19,  29,  31.    But  a  constable  has  no  pro-  v.  Tims,  3  Dowl.  707 ;  3  Chitty  Gen.  Prac. 

tection  in  this  respect,  if  he  commit  an  as-  647. 

sault,  6cc,  altogether,  and  clearly  not  war-        (a)  Lord  Hardwicke  was  of  opinion  that 

ranted  by  his  office,  Stra.  446.  the  *<  ss''  in  the  margin  of  the  declaration, 

(k)  23  Geo.  3,  c.  78,  s.  81.  was  not  originally  meant  to  signify  the  coan- 

(/)  3  Geo.  4,  c.  126,  s.  147.    Assumpsit  ty,  but  was  only  a  denotation  of  each  section 

against  a  toil  collector  for  toll  improperly  or  paragraph  in    the  record,  Cas.    Temp, 

taken  is  local,  4  B.  &  C.  200.    That  was  a  Hardw.  344.    In  indictments  the  words  « to 

decision  on  a  local  act,  but  the  clause  on  wit,"  are  generally  omitted  after  the  venue 

which  the  decision  turned  contained  words  in  the  margin  or  beginning  of  the  indictment, 
similar  to  those  used  in  the  147th  section  of       (p)  I  Sauud.  308,  n.  1 ;  3  Wils.  339 }  3  T. 

the  3  Geo.  4.  R.  387 ;  1  Taunt.  379  j  Com.  Dig.  Pleader, 

tm)  42  Geo.  3,  c.  90,  s.  178.  C.  20 ;  and  see  2  East,  497  ;  2  Taunt.  789  ; 

(fi)  2  Salk.  668;   4  Burr.  2027 ;    2  Bla.  1  Marsh.  363,  S.  C. ;  2  Moore,  67;  and  see 

Rep.   1065;    3  T.  R.  573;    F^tin^on  o.  to  this  effect.  Doe  v.  Roe,  3  Dowl.  323  j  and 

Woodcock,  2  Dowl.  550 ;  but  then  it  must  see  3  Bing.  355. 
appear  from  the  declaration  or  proceedings 


(1)  The  venue  should  be  laid  in  the  county  where  toU  is  improperly  collected,  in  an  ac- 
tion under  a  turnpike  act,  "  providing  that  every  such  action,  for  any  thing  done  in  pursu- 
ance of  that  act,  should  be  brought  where  the  matter  should  arise ."  Waterhouse  v.  Keen, 
6  Dowl.  &  Ryl.  257. 

(2)  Vide  Slate  v.  Post,  9  Johns.  81 ;  Turberville  o.  Long,  3  Hen.  &  Man.  312 ;  Sharp  v. 
Sharp,  3  Wend.  280. 
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mint  then  either  be  named  in  the  body  or  be  so  exipr9%Ay  referred  to  in  idl    !▼.  its 
oases  (9).  FABT«,aBc 

BeSore  the  Pleading  Reg.  Oen.  Hii.  T.  4  W.  reg.  8,  it  was  necessary,  ^^ 
as  well  in  criminal  as  in  civil  cases,  to  state  and  repeat  tho  venue  in  the 
body  of  the  declaration  or  indictment,  and  it  wae  usaal  to  name  a  parish, 
town,  or  hamlet,  or  other  known  place,  (not  being  a  hundred} y  as  well  as 
the  coanty  (r).  In  London,  it  was  formerly  considered  necessary  to  state 
some  parish  and  ward,  though  in  other  places  a  city  or  town,  without  nam- 
ing any  particular  parish,  was  always  bolden  sufScient  («).  In  criminal 
eases  it  is  still  necessary  to  name  some  parish  or  town  as  well  as  the  coun- 
ty, and  the  statement  in  an  indictment  that  a  party  committed  perjury  at 
Guildhall  in  London  was  insufficient  (f) ;  and  though  the  7  G.  4,  c.  64,  s. 
20,  aids  the  want  of  a  proper  venue,  yet  the  total  omisrion  of  the  county 
in  the  body  of  the  indictment  will  be  a  fatal  defect  (u).  But  in  civU  ac- 
tions in  the  superior  Courts  as  the  jury  is  no  longer  de  vieineto^  the  state- 
ment of  a  county  alone,  or  that  the  contract  was  made  in  London^  witl|| 
out  laying  a  parish  or  ward,  has  long  sufficed  (2;),  unless  where  a  local 
description  is  necessary,  as  in  replevin,  &c.  (y).  The  same  rule  applied 
'even  in  actions  on  pmal  statutes  (2),  unless  part  of  the  penalty  be  given  [  •275  1 
to  the  poor  of  the  parish  in  which  the  offence  was  committed,  when  the 
name  of  the  parish  is  material  (a).  Where  a  parish  is  named,  so  much 
strictness  does  not  prevail  as  formerly ;  thus  in  trespass  quare  dawmmfr^ 
ffUy  where  the  locus  in  quo  is  stated  to  be  in  the  parish  of  A.,  it  is  suffi* 
cient  to  prove  it  to  be  a  reputed  parish,  though  strictly  it  be  only  a  ham' 
kt  (6). 

In  Inferior  Oourts  it  continues  necessary,  in  addition  to  the  statement 
of  the  county  as  a  venue,  to  aver  that  every  material  fact  took  place 
^^  within  the  jurisdiction  of  the  Gourt,"  as  in  assumprit,  as  well  that  the  • 
promise  or  contract  was  made,  as  that  the  goods  were  sold,  or  the  money 
had  and  received,  &o.  urithin  the  jurtedietion  of  the  Court  (1)  ;  and  if  the 
allegation  be  omitted,  the  declaration  will  be  insufficient,  even  after  ver> 
diet  (c).  But  as  to  such  matters  as  are  stated  only  in  aggravation  of 
damages,  and  might  be  omitted,  it  is  not  necessary  to  allege  that  the  same 
arose  within  the  jurisdiction  (d),  and  it  suffices  to  allege  that  an  account 
was  stated  within  the  jurisdiction,  without  averring  that  the  items  of  the  ac- 

{q)   1  Saund.  301,  n.  1;   1  Chh.  Crim.        (a:>3M.  &  Sel.   148  j  Co.  Lit.  125  b,  n. 
Law,  194.  2;  Vin.  Ab.  Trial,  H.  a,  6;  4  Saund.  8a; 

Co.  Lit.  125  a,  n.  2.  Lutw.  337. 


(A  Co.  Lit. 
(i)  Cro.  Jac. 
4  Hawk.  P.  C. 


307 ;  Leach,  Cro.  Law,  930 ;        M  1  Sapnd.  347,  n.  1. 


86,  s  83.  (z)  Co.  Lit.  125  b^  24  Geo.  2,  c.  18 ;  3 

(0  See  the  authorities  collected  in  1  Chit.  Csp.  Rep.  2l9;  2  Saund.  376, n.  9;  WiUes, 

Gnm.  Law,  196, 197 ;  Leach,  Cn>.  Law,  928 ;  99,  n.  a. 

Co.  Lit,  125  b,  n.  2.    But  it  is  not  in  general  (a)  3  Esp.  Kep.  219. 

necessary  to  prove  in  evidence  that  there  is  (b)  2  Camp.  5,  note,  and  see  fostj  276,  atf 

such  a  parish  as  that  named  in  the  indict-  to  variance. 

ment,  1  R.  &  M.  433.    And  it  seems  that  (e)  1  Saund.  74  a,  n«  1 ;  1  T.  R.  151 ;  8 

the  indictment  would  be  good  even  if  it  were  Id.  127 ;  Cro.  Jac.  502 ;  6  T.  R.  764 ;  Read 

proved  negatively  that  there  was  no  such  0.  Pope,  1  Crom.  M.  &  Ros.  302;  4Tyr.  403, 

parish,  see  id.  S.  C. ;  Salter  v.  Slade,  1  Adol.  &  £11.  608. 

(u)  Rex  V,  Hart,  6  Car.  ic  P.  123.  (d)  1  Saund.  74,  a.  1 ;  Bac.  Ab.  Pleas,  £.  1. 


(1)  Thornton  o.  Smith,  1  Wash.  81,  and  the  cases  there  cited.  Vide  Murray  0.  Fitz^ 
Patrick,  3  Caines,  41.  Wetmore  v.  Baker,  9  Johns.  307.  Evans  v.  Munkley,  4  Taunt. 
47.  Shepard  v.  Boyce,  2  Johns.  447.  Briggs  v.  Nantucket  Bank,  5  Mass.  95.  Torber* 
viUe  0.  Long,  3  Hen.  Ac  Mun.  309. 
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OE  THE  DECLARATION. 


IT.  ITS 

PASTS,  dse. 

adly.  The 
Veruie* 


count  aceraod  there  (a).  Ik  has  been  reeently  decided  thet  e?en  in  ade<> 
laration  in  debt  on  tlie  judgment  of  the  inferior  Court,  it  is  necessary  to 
show  that  the  original  cause  of  action  accrued  wiUiin  its  jorisdiction  (/). 

When  a  transitory  matter  has  occurred  abroad^  it  may  in  general  be 
stated  to  have  taken  place  in  any  English  county,  without  noticing  the 
place  where  it  really  happened ;  but  if  the  real  |daoe  abroad  be  stated,  it 
should  be  shown  under  a  soKoet,  that  it  happened  in  an  English  covnty,  as 
for  instance,  ^^  in  Minorca,  to  wit,  at  Westnunster,  in  the  county  of  Ifid- 
dlesex"  ((/). 

In  Most^  V.  Fabrigas  (A),  Lord  Mansfield  obserTod,  that  aUbough 
actions  of  a  transitory  nature  that  arise  abroad  may  be  laid  as  happening 
in  an  English  county,  yet  in  the  case  of  a  deed  made  abroad,  it  should  be 
averred  tibat  it  was  made  in  the  foreign  country,  laying  the  venne  under  a 
videUcet.  But  unless  a  deed,  bond,  or  bill  of  exchange  made  abroad,  de- 
rive from  that  circumstance  any  peculiar  character  unknown  to  the  En^Ubh 
[  *276  ]  Uw,  or  be  for  the  payment  of  foreign  *moBey  (i)  ;  so  that  the  statement 
uat  it  was  a  foreign  instrument  is  substantially  important,  there  seems  to 
be  no  occasion  to  state  that  it  was  made  abroad  (i).  In  stating  a  matter 
or  record,  no  venue  seems  necessary,  as  the  record  must  be  presumed  to 
be  where  the  Court  is  (I) ;  but  in  pleading  an  Irish  judgment  it  may  be 
otherwise  (in). 

Before  the  general  pleading  rule,  Hil.  Term,  4  W.  4,  reg.  8,  prohibit- 
ing the  repetition  of  venue  or  place  in  the  bodjf  of  a  declaration,  it  was 
considered  that  the  venue  should  be  laid  and  repeated  throu^out  every 
part  of  the  declaration  diBtinedy  to  every  material  traversable  fact  (n)  ;  and 
formerly  the  omission  was  considered  fatal  on  trial,  though  issue  were 
taken  upon  another  point  (o).  But  even  in  a  local  action,  as  in  case  for  an 
injury  to  a  watercourse,  no  precise  local  description  of  the  nuisance  com- 
plained of  was  necessary,  and  provided  the  county  were  properly  stated^ 
it  was  sufficient,  e^ccept  in  replevin  (p).  And  where  there  were  sevend 
facts,  yet  if  the  sente^es  in  which  they  were  stated  were  coupled  widi 
the  conjunction  '^  and,"  the  venue  laid  in  the  first  allegation  would  apply 
to  all  the  facts  (9).     So  the  perfomumee  of  a  contract  would  be  inferred 


As  to 

aatematt 

aodrepe- 

veDue  in 
body  of 
declare^ 
tion. 


(e)  2  St.  a.  827.  In  assumpsit  for  work 
ana  labor  in  healing  horses  fpithin  the  juris- 
diction of  a  Coanty  Coart,  and  for  potions, 
dec.  administered  on  those  oceasionSy  it  was 
held  that  this  amounted  to  a  sulScient  alle- 
gation that  the  potions  were  administered 
within  the  jurisdiction  of  the  Court,  3  B.  dc 
B.  309 ;  7  Moore,  137,  S.  C. 

(/)  Read  v.  Pope,  1  Cr.  M.  &.  B.  302;  4 
Tyr.  403. 

(g)  Cowp.  177,  178;  10  Mod.  255;  ante, 
267,  268 ;  7  T.  R.  243 ;  Bayley  OQ  Bills,  5th 
edit.  172 ;  Co.  Lit,  261  b.  See  observations, 
1  Stark.  Crim.  Law,  23,  note  (A) ;  1  Chitty 
Crim.  Law,  178, 180.  As  totheindictments, 
7  Geo.  4,  c.  14,  s.  12, 13 ;  9  Geo.  4,  c.  31. 

(*)  Cowp.  177,  178 ;  ante,  266.  267  j  2 
Ld.  Raym.  1043,  S.  C.  in  Salk.  622,  and  6 
Mod.  228. 

(t)  2  B.  dc  Aid.  301 ;  2  B.  &  C.  16 ;  2D. 
&  R.  15,  S.  C.  The  question  of  stamps 
might  perhaps  also  be  material,  if  the  in- 
strument be  not  shown  on  the  face  of  the 
declaration  to  have  been  made  abroad.    Tn 


^neral  a  contract  is  to  be  construed  accord- 
mg  to  the  laws  of  the  country  where  it  was 
made,  &c.  7  T.  R.  241^;  3  Campb.  166 ;  3 
Taunt.  82. 

(k)  Sec  3  Campb.  305  ;  see  Bayley  on 
Bills;  Steph.  2d  edit.  355;  1  Saund.  74, 
note  (A).  5th  edit. 

(/)  1  Vent.  264. 

(m)  See  5  East,  473 ;  4  B.  &  C.  411. 

(fi)  Ring  r.  Roxborongb,  2  Cromp.  &  Jerr. 
418 ;  2  Tyr.  468,  S.  C. ;  R.  T.  Hardw.  288 ; 
14  East,  291,  303  ;  3  M.  dc  Sel.  149 ;  Com. 
Dig.  Pleader,  C.  20  ;  5  T.  R.  620 ;  2  Hal. 
P.  C.  179 ;  10  East,  364  to  366  ;  13  Id.  142 ; 
see,  however,  11  Price,  400;  seethe  obser- 
vations of  Mr.  Justice  Le  Blanc,  10  East, 
365,366;  and  of  Lord  Ellen  borough,  14  East, 
300,  as  to  the  words  <<  then  and  there." 

[o)  2  Leon.  22. 

[p)  2  East,  503;  1  Taunt.  380.  Sed 
quteref  see  Co.  Lit.  125  b. 

(q)  1  Saund.  229,  and  note  2 ;  Com.  Dig. 
Pleader,  C.  20;  Hardr.  61;  ante^  258;  2 
Hal.  P.  C.  179. 


8 


IT.    ITS  FASTS  AKB  FABTICOLAE  BEQUISITES. 


276 


TT,  rre 


to  have  been  at  the  place  where  it  was  entered  into  (f)  ;  thoagh  it  was 
uraal  to  repeat  the  yenae  to  eaoh  averment  («).    No  venue,  however,  need  '^^^»  ^^• 
kave  been  laid  to  matter  of  iadueemant  when  not  travenable^  and  whieh  ^^^^ 
eonwqaently  eoald  not  be  tried  (t)  ;  nor  was  a  venae  necessary  in  general 
to  a  negative  allegation  (v). 

Where  a  parish  was  stated  merely  as  a  penue^  it  was  not  necessary  for 
the  plaintiff  to  prove  that  tiwre  was  such  a  parish  in  the  eoanty  (jat );  nor  was 
it  of  any  oonsoquenee  that  the  eanee  of  action  should  appear  to  have  arisen 
in  a  different  parish  (y).  That  rule  applied  to  penal  actions,  as  in  debt  on 
the  game  laws  (z)  ;  but  when  part  of  Uie  penalty  sought  to  be  recovered 
was  given  to  tiie  poor  of  the  parish,  the  name  of  the  parish  was  matter  of 
substance,  and  the  offence  must  necessarily  be  laid  and  proved  to  have  taken 
place  therein  (a).  So,  in  an  'action,  though  not  local,  if  the  rituation  of  [  *277  ] 
land  or  other  real  property  be  described,  though  unnecessarily,  in  a  mate- 
jrial  averment,  to  be  situate  in  a  particular  parish  or  place,  the  plaintiff 
would  fiiil  on  the  trial  if  there  were  a  substantial  miatake  (6).  Where  in 
debt  qvd  tarn  the  plaintiff  sued  as  well  for  the  poor  of  the  ^*  parish  of  St. 
James,  in  the  county  of  Middlesex, "  as  for  himself,  the  description  of  the 
parish  was  held  sufficient,  alAough  there  were  in  the  eounty  the  parishea 
of  ^^  St.  James,  Clerkenwell,"  and  of  ^*  St.  James,  in  the  liberty  of  West- 
minster ;"  for  the  latter  parish  is  sometimes  called  by  the  latter  names, 
and  sometimes  St.  James  (<;).  So  where,  in  ejectment,  premises  were 
atated  to  be  in  the  **  parish  of  St.  Luke,"  in  Middlesex,  the  Court  held 
there  was  no  variance,  although  there  is  the  parish  of  ^^  St.  Luke,  Chelsea," 
in  Middlesex,  and  there  is  also  the  parish  of  ^^  St.  Luke,  Old  Street,"  in 
that  county ;  for  the  latter  parish,  in  which  the  premises  were,  is  also  com- 
mottly  called  ^*  St  Luke,  Middlesex ;"  and  the  court  recognized  the  prii^ 
ciple,  that  it  suffioes  to  describe  the  pariah  by  the  name  by  which  it  is 
eommonly  known  (df).  It  has,  however,  been  held  to  be  a  fatal  variance 
to  describe  land  situate  in  the  parish  of  A.  as  situate  ^'  in  the  united  parish- 
es of  A.  and  B.;"  the  parishes  being  united  by  statute  merely  for  the  sup- 
port of  the  poor  (e).  But  if  a  fact  be  atated  to  have  occurred  ^^  at  or 
near"  a  particular  place,  the  mistake  may  not  be  so  material  (/  )  (1).  And 
when  it  is  doubtful  whether  the  place  where  a  navigation  is  alleged  to  lie, 
is  stated  in  the  declaration  as  a  venue,  or  as  a  local  description,  it  will  be 
referred  merely  to  the  venue,  and  need  not  be  proved  to  be  at  such 
place  (^).  The  mode  of  describine  the  place  on  venue  in  trespass  and  re- 
plevin (A),  and  other  particular  actions,  is  stated  in  the  notes  to  the  several 
precedents  in  such  actions. 


(r)  Cro.  Eliz.  880 ;  Com.  Pig.  Pleader, 
C.  20. 

(s)  Com.  Big.  Pleader,  C.  20. 

(0  Plowd.  191 ;  Com.  Big.  Pleader,  C. 
20 ;  2  Stra.  817 ;  Steph.  2d  edit.  330. 

[u)  Ante,  259 ;  5  T.  R.  616 :  1  Taant.  379. 

[z)  1  R.  &  M.  433;  see  3  M.  &  Sel.  148. 

If)  2  East,  497. 

(z)  3  £sp.  Rep.  218 ;  2  Sannd.  376,  n.  9. 

(a)  3  Esp.  Rep.  219 ;  2  Saand.  376,  n.  9 ; 
Peake,  Evid.  199. 


(h)  1  Esp.  Bep.  963  J  2  B.  &  P.  281  i  2 
Lev.  334;   Salk.  452;  Bac.  Ab.  Trespass, 
K.,  6  East,  352 ;  11  Id.  226 ;  Stra.  595. 
(e)  3  BiDg.  449. 
)  1  Y.  A:  J.  492:  see  also  13  East,  9. 
e)  2  Campb.  274. 

/)  Peake,  Evid.  4th  edit.  220;  4  T.  R. 
,  561 ;  1  B.  &  P.  225 ;  5  Taunt.  789. 
(g)  2  East,  797;  11 W.  226, 229;  2  Camp. 
3,  5 ;  5  Taunt.  789. 
(h)  See  1  Saund.  347,  n.  1. 


551 


(1)  Ace.  Guest  V.  Caumont,  3  Campb.  235.    And  see  further  upon  this  subject,  FhiUipp^ 
£v.  165,  166 ;  Vowels  o.  Miller,  3  Taunt.  140 ;  WiUiams  e.  Bargeos,  3  Taunt.  127. 


I 

I 
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rr.  ITS  At  CMDiBOii  law,  if  it  appeaf^  up(m  ike  rtwri  tkat  the  wobmA  or  canie 
o^^^^  of  action  arose  in  a  county  diierent  from  that  in  which  the  veaiie  was 
^™  laid,  it  was  error  (t).  Bat  by  16  k  17  Car.  2.  c.  8  (1),  "  after  verdict^ 
Conse-  judgment  shall  not  be  stayed  or  reversed^  for  that  there  is  no  ri^t  Toniia^ 
quences  ^  BO  as  the  causo  were  tried  by  a  jary  of  the  proper  county  or  plaoe  whero 
mistake  ia  Q^^  action  is  laid  (2) :"  and  this  statute  extends  not  only  to  thoee  cases 
when  aid-  ^^^^  there  is  a  wrong  venue  in  the  proper  county,  but  abo  to  those  where 
ed.  the  cause  has  been  improperly  tried  in  a  wrong  county,  and  whether  the 

objection  appear  on  the  record  or  not  (K).  And  the  4  &  5  Anne  (I)  (8) 
axtends  this  provision  to  a  judgment  by  confession,  ml  dioetot  non  sum 
r  *278  1  iitformatus  (m)  (4).  And  the  same  provision  appears  *to  have  be^a  ex* 
tended  to  penal  actions  by  the  4  Geo.  2,  c.  26,  8»  4,  (»).  But  as  ir^erior 
dourts,  not  of  record,  are  not  included  in  these  acts,  a  declaration  in  the 
County  Court,  omitting  the  necessary  allegation  as  to  the  subject-matter  of 
the  action  having  arisen  within  the  jurisdiction,  will  still  be  insuffici^t, 
even  after  verdict  (o).  Hence  it  follows,  that  even  in  local  and  penal  ae- 
tions  in  the  superior  Courts,  the  only  modes  of  objecting  to  the  venue  are 
by  demurrer  (p),  or  at  the  trial  as  a  ground  of  nonsuit  (9).  In  the  action 
of  ejectment  ti^e  objection  could  not  be  taken  by  a  demurrer,  but  would 
be  available  on  the  trial ;  and  at  all  events  there  could  be  no  exeeution,  be- 
cause the  sheriff  of  one  county  cannot  deliver  the  possession  of  land  in 
another  (r).  In  a  recent  case  it  was  considered  that  the  total  omission  of 
local  description  in  the  body  of  a  declaration  in  ejectment  was  error,  al- 
though the  proper  county  was  stated  in  the  margin,  but  the  Court  gave 
leave  to  amend,  pending  a  writ  of  error  («).  In  other  local  actions,  if  the 
venue  be  lud  in  tiie  wrong  county,  and  tbo  objection  appear  upon  the 
record,  it  is  clear  that  the  defendant  may  demur  (t) ;  and  if  it  do  not  a|^ 
pear  on  record,  may,  sometimes,  if  the  delaration  be  upon  a  specialty  re- 
lating to  the  premises,  avail  himself  of  the  objection  at  the  trial  as  a  ground 
of  nonsuit  (u) ;  or  in  trespass  or  ejectment,  on  the  [dea  of  not  guUty  (2;);  or 
in  replevin,  on  the  plea  of  non  eepU  (y)  ;  or  may  plead  tiie  matter  in  abate- 
ment (z) .    And  even  in  transitory  actions  an  unnecessary  precise  description 

(i)  Com.  Dig.  Action,  N.  6 ;  1  Saund.  74,  (i)  Doe  ».  Bath,  2  Nev.  Ac  Man.  440  ^  bm 

n.Z.  see  8  Bing.  355;  and  ^iwere,  whether  after 

(k)  1  Saand.  248,  note  3 ;  7  T.  R.  583 ;  verdict  it  is  error,  for  the  lessor  of  the  plain- 

2  £ast,  580 ;  2  Sauad.  5  d,  in  Botes.  tiff  most  alvays  at  his  peril  point  oat  the 

(I)  C.  16,  s.  2.  premises  to  the  sheriff,  of  which  he  is  to 

(m)  Id. ;  2  Com.  Rep.  555.  deliver  possession,  and  the  local  description 

(n)  Willcs,  699,  661 ;  see  Tidd,  8th  edit,  in  the  declaration  merely  of  a  parish  is 

4128.    Bat  see  4  East,  387,  388,  where  the  rarely  any  precise  guide. 

verdict  was  set  aside,  though  no  objection  (0  1  Saund.  141  d,  note;  3  Bingh.  459; 

with  regard  to  the  venue  appears  to  have  Carth.  182 ;  7  T.  R.  588  ;  2  Bla.  Rep.  J  070 ; 

teen  taken  at  Nisi  Prius.    AntCj  259.  3  T.  R.  387 ;  1  Wils.  165 ;  and  see  10  East, 

(o)  Ante,  275 ;   when  or^  not  amendable,  359. 

ill  "         "' 

(,)  

5  Bla.  Rep.  1033 ;  Tldd,  9lh  edit,  427.  2  Mod.  199 ;  ace.  2  Glib.  Rep.  166 ;  2  WiK 

(f)  7  T.  R.  587,  588  ;  Cowp.  170 ;  fl»/«,    355,  semb.  contra. 
267.  (z)  Com.  Dig.  Abatement,  H.  17. 


ter  V.  Slade,  1  Adol.  Ac  £U.  608.  (u)  Supra,  note  (q)  ;  1 

{p)  1  Wils.  165.  (x)  Id.  ;  Stra.  595. 

(a)  7  T.  R.  588  ;  2  East,  580  ;  Cowp.  410 ;        (y)  1  Saund.  347,  note 


Sid.  287. 
Saund.  347,  note  1,  cites  Stra.  507 ; 


(1)  In  force  in  Pennsylvania,  Roberts'  Dig.  39  ;  3  Binn.  624. 

(2)  Vide  Laws  N.  Y.  sess.  11.  c.  32,  s.  6.  p.  120,  s.  8p.  121.  s.  11,  p.  122. 

(3)  The  first  13  sections,  and  the  20th  and  27th  sections  of  this  statute^  are  in  force  iB 
Pennsylvania.    Roberts'  Dig.  43  ;  3  Binn.  625. 

^4)  Vide  BowdeU  v.  f  axsons.  10  E&st,  359, 
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of  local  sitnatioii  may,  if  enroseoiui,  be  £ital  <hi  the  trial  (a) ;  thou^  where     x^- "» 
the  description  is  radier  by  way  of  venue  it  will  be  oiherwise  (b).    If  a  ^^^'  ^' 
lodal  de%cfiption  or  ventUj  when  neceucary^  he  omitted^  it  is  not  matter  of  f^^, 
DOBsait  (0),  but  now  only  a  ground  of  special  dermirrer  (d)  (1) ;  and  by 
pleading  over  to  the  merits  any  formal  defect  in  the  venue  is  aided  («). 
In  transitory  actions,  the  omission  of  the  venue  is  aided  at  common  law  by 
a  judgment  by  default^  because  the  defenduit  thereby  admits  that  there  is 
nothing  to  try  (/)  ;  and  an  objection  merely  to  *the  mode  in  which  the  [  *279  ] 
venue  is  stated  can  be  taken  only  by  special  demurrer  (^)  (2). 

If  BO  venue  be  laid  in  the  margin  the  defendant  may  demur  (K)  ;  or,  it 
fleems,  may  plead  that  matter  in  abatement  (t).  But  before  the  Beg. 
€kn.  Hil.  T.  4  W.  4,  reg.  8,  if  a  county  be  named  in  the  margin  it 
Boffieed  even  on  special  demurrer  (j). 

The  Beg.  Gen.  Hil.  T.  4  W.  4,  reg.  8,  orders  that ''  The  name  of  a 
coaaij  shall  in  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall 
be  taken  to  be  the  venue  intended  by  the  pbtintiff,  and  no  venue  shall  be 
stated  in  the  body  of  the  declaration  or  in  any  mibseqtient  pleading.  Fre^ 
vided  that  in  cases  where  local  description  is  now  required  such  local  de- 
scriptions shall  be  given"!  (S). 

The  same  Beg.  (  V.  In  treBpan^  orders  that  "  In  actions  of  trespass  ^«  «?«"* 
^uxre  elausum  freffit,  the  close  or  place  in  which,  &c.  must  be  designated  as  tTve'-"' 
in  the  declaration  by  name  or  abuttals  or  other  description,  in  failure  where-  nue  and 
of  the  defendant  may  demur  specially."  Aereo?^ 

The  first  of  these  rules  has  put  an  end  to  the  useless  statement  and  in-  dedua-"^ 
cessant  repetition  of  venue  in  all  personcd  actions,  where  it  is  in  law  quite  Hon,  first 
immaterial  in  what  place  or  what  part  of  a  county  the  fact  or  facts  occurred  ^  ^%. 
and  has  thus  even  rendered  more  concise  the  form  of  declarations  on  bills  7^*4  ^,  4^ 
of  exchanges,  promissory  notes,  and  common  debts  recoverable  in  assump-  reg.  8.  No 
sit  or  debt  under  the  common  indebitatus  counts  (Jc).    If  venue  or  place  be  ^'^^.^ 
Qunecessarily  stated,  a  judge  on  summons  may  order  the  allegati<m  to  be  i^  ^ody  of 
struck  out  (2),  but  it  is  not  a  ground  even  of  special  demurrer  (fii),  and  if  deciara- 
inadvertently  {dace  be*  incorrectly  repeated  only  once  or  so,  it  would  be  ^^^^L* 
more  liberal  practice  to  apply  to  the  plaintiff's  attorney  to  erase  the  use-  pi^^H^ 
less  words,  instead  of  vexatiously  putting  him  to  trouble,  loss  of  time,  ^^s-  c^'n- 
and  expense  of  a  summons  or  motion,  which  proceeding,  as  observed  ^^^4^^ 
by  the  Court,  may  be  even  more  vexatious  then  the  useless  words  object"  y,' in' tret-' 

pass. 

(a)  Ante,  277,  n.  (b).  (i)  Com.  Dig.  Abatement,  H.  13.  "Name  of 

(b)  Ante,  277,  n.  {g).  (;)  Duncan  v.  Passenger,  8  Bing.  355.        abuttals  of 

(c)  2  East,  499 ;  2  Wils.  354.  (k)  Reg.  Gen.  see  the  rule  fully  Jervis's  '«^^  »» 
(if)  Reg.  Gen.  HUl.  T.  4,  W.  4,  reg.  V.        Boles.  V^^  essen- 
ce) 2  Ld.  Raym.  1039 ;  Dyer,  lb  a ;  Com.       (0  Harper  v.  Chamneys,  2  Dowl.  680 ;  1  t^* 

Dig.  Pleader,  85 ;  3  T.  R.  387.  Crom.  M.  &  Ros.  369 ;  4  Tyr.  859 ;  Fisher 

(/)  Lutw.  237 ;  Cro.  Eli2.  880.  v.  Snow,  3  Dowl.  27  ;  Towuside  v.  Gumcy, 

{/?)  3  T.  R.  387.  id.  168 ;  1  Crom.  M.  &  Bos.  590,  S.  C. 

(h)  1  Latw.  235.  («i)  Id.  ibid. 


(1)  Vide  Briggs  v.  Nantneket  Bank,  5  Mass.  94. 

(2)  Vide  Briggs  v.  Nantucket  Bank,  5  Mass.  94 ;  Gilbert  e.  Nantucket  Bank,  Id.  97. 
Wnere,  in  a  declaration  on  an  instrument  in  writing,  no  venue  is  stated  in  the  body  of  the 
declaration,  but  only  in  the  margin,  and  no  place  is  alleged  at  which  the  instrument  was 
executed,  is  no  variance  if  the  instrument  produced  in  evidence  bear  date  at  a  difitereut 
place  from  that  in  which  the  venue  is  laid.    Alder  v.  Griner,  13  Johns.  449. 

t  See  American  Editor's  Preface. 

(3^  See  Slate  «.  Post^  9  John.  81 ;  Capp  v.  Oilman,  2  Blackf.  45. 
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!▼.  ITS     ed  to  (n).    As  to  the  extent  of  tiie  ftppHmtfaw  of  tbe  rale  at  would  eeeni 

saf^^'  Th  ^'^^^  ^^  ^^^  ^  ^^^^  ^  ^^^^^  declaration  and  pleading  in  whieh  loetd 
i^m.  description  VA  not  eUarly  required;  so  that  eren  in  actions  where  the  yenne 
is  looal,  as  in  case  for  an  injary  to  a  hoose  or  land,  or  right  of  common  or 
way,  after  stating  the  county  in  the  maigio,  no  sabseqaent  statement  of 
place  is  necessary ;  and  yet  it  is  usual  in  t^e  actions,  to  insert  a  local  de- 
scription, and  tills  notwibstanding  the  terms  of  the  rule  may  perhaps  be  ap- 
[  •280  ]  pUcable  (o)/  J  i-     r-       i- 

In  a  declaration  of  trespass  qaare  claummfrtgit  the  rale  is  express  that 
one  of  the  three  descriptions  must  be  adopted,  as  fireA^  a  name  ;  secofMity^ 
desoription  by  a6ttt<ab  ;  or  t&ir<%,  some  other  description;  or  the  defendant 
may  demur  speeiaUifj  and  abutting  tawarde,  the  frequently  adopted  word, 
is  incorrect,  and  the  proper  abuttii  is  '^  on,*'  so  as  not  to  admit  of  any  in- 
termediate property  (/?)  (1).    The  object  of  thus  requiring  particularity  is 
to  avoid  the  necessity  for  a  new  asrignment,  in  case  of  a  plea  of  liberum  ten* 
omentum,  which  leads  to  a  useless  course  of  pleading  (j).    The  subject  of 
abuttals  will  howe?er  be  more  fully  stated  when  we  consider  declarations 
in  trespass  more  particularly  (r). 
Of  ehang-       yf^  have  already  noticed  another  recent  improvement  in  the  law  of  ve- 
nie\nio(^  nu«  enabling  either  of  the  superior  Courts  in  which  any  heal  action  is  pen- 
actions  un-  ding,  or  one  of  the  judges  thereof,  on  the  application  of  either  party,  to  or* 
^r  3  &  4   der  the  issue  to  be  tried  or  writ  of  inquiry  to  be  executed  in  any  other 
42  9M.     county  01^  pl^o  than  that  in  which  the  venue  is  laid ;  and  for  that  purpose 
22!  such  Court  or  judge  may  order  a  euggeetion  to  be  entered  on  the  reeord 

4U^.  The  that  the  trial  may  be  more  conveniently  had  or  writ  of  inquiry  executed  in 
memce-  ^^  county  or  place  where  the  same  is  ordered  to  take  place.  But  this 
neat.        regulation  does  not  alter  the  form  of  the  declaration. 

What  is  termed  the  Oommeneenunt  of  the  declaration  follows  the  venue 
in  the  margin,  and  precedes  the  more  dreumstantial  etatenunt  of  the  cauee 
cf  action.  Before  the  recent  rulee  it  contained  a  statement,  1st,  Of  the 
namee  of  the  parties  to  the  suit,  and  if  they  sued  or  were  sued  otherwise 
than  in  their  own  right  or  liability^  or  in  a  political  capacity,  (t.  e.  as  ex- 
ecutors, as  assignees,  or  qm  torn,  fee.)  of  the  character  or  right  in  respect 
of  which  they  are  parties  to  the  suit ;  2(&f,  Of  the  mode  in  which  the  de- 
fendant has  been  irou^At  tnto  Court;  andSdZy,  A  brief  recital  of  the /^rm 
of  action  to  be  proceeded  in. 

With  the  exception  that  it  is  no  longer  necessary  to  refer  to  the  form  of 
action,  the  commencement  in  substance  now  contains  the  same  requisites  as 
formerly  prescribed,  and  as  in  mixed  actions  and  in  actions  removed  from 
inferior  Courts  into  one  of  those  at  Westminster  the  ancient  forms  still  pre- 
vail, it  will  be  adrisable  to  state  the  same  as  in  force  before  2  W.  4,  c.  39. 
TheM-  It  is  obvious  that,  independently  of  express  regulation  or  precedent, 
eieiu  forms  gome  introduction  preceding  the  substantial  statement  of  the  cause  of  action 

of  com- 
mence-           (n)  Per  Cur.  in  Brindley  o.  Dennett,  2  o.  Anthony,  8  Bing.  75 ;  and  post,  vol.  ii. 
ment.          Biugh.  184 ;  9  Moore,  388,  S.  C.  (0)  Bosanquet's   Rales,  59,  note  57 ;    3 
(0)  See  forms,  vol.  ii.  Chiuy's  Gen.  Frac.  471,  472. 

(0)  Ifempriere  v.  Hamphrey,  1  Harr.  &  (r)  See  References,  sufra,  note  (p), 
WoU.  170 ;  and  as  to  aiutuOty  see  Walford 

(1)  See  post  377  and  note.  In  Massachusetts,  it  is  required  by  statute,  that  in  actions  of 
trespass  ntare  dausumf regit,  the  close  or  place  of  the  aUeged  trespass*shaU  be  designated 
in  the  wnt  and  declaration  by  name  or  abuttals,  or  other  proper  de^ption.  Stat  1839,  c. 
151,  8.  3. 
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18 usefinl ;  and  the  oommencemefit  formerly  adopted  was  useful,  as  pointbg     nr.  m 
out  ttmt  the  defendant  was  duly  in  Court  to  answer  the  ^coaoiplaint,  and  ^^^^  ^' 
concisely  intimating  the  character  in  which  the  parties  sued  or  were  sued,  xhe^Coia- 
and  e^en  the  nature  of  the  action^  by  which  the  parties  interested  in  the  mence- 
pleadings  were  enabled  more  readily  to  direct  liieir  attention  to  the  subse-  °^^^* 
quent  parts  of  the  dedaration  (»). 

The  anoient  rule  dmt  the  declarati<m  and  the  writ  Aould  in  general  cor^  ^^^ 
respond  with  regard  to  the  names  of  the  parties;  and  the  consequences  of 
a  misnomer ;  and  the  mode  of  obyiating  its  effect ;  and  the  instances  in 
which  the  objection  is  waived,  have  been  already  stated  (t).  Where  there 
was  a  misnomer  in  the  process  in.  the  King's  Beneh,  it  was  usual  to  state 
the  fact  thus,  ^^  — ^to  wit  A.  B.  the  pfadntiff  in  this  action,  complains  of  C« 
D.  the  defendant  in  this  suit,  arrested  (or  if  not  bailable,  ^  served  with  pro- 
cess,') by  the  name  of  E.  F.  bemg  in  the  custody,  &c."  And  in  the 
Court  of  Common  Pleas,  the  declaration  was  thus,  ^^  C.  D.  the  defendant, 
arrested^  (or  served,  &c.)  by  the  name  of  E.  F.  was  attached  to  answer  A. 
B.  the  plaintiff  in  tins  smt,  of  a  plea,  ke.  and  in  each  Court,  in  all  subse- 
quent parts  of  the  declaration,  the  real  name  only,  or  the  word  ^'  defend* 
ant,''  was  to  be  inserted.  The  words  arreted  or  served  unth  process^  were 
oonsidered  preferable  to  the  word  sued  (u).  If  the  plaintiff  ^s  name  had 
been  mistaken  in  the  process,  the  mistake  might  sometimes  be  aided  in  the 
same  manner,  so  as  to  avoid  a  plea  in  abatement  (v).  It  was  not  necessary 
in  any  case  to  state  in  the  declaration  the  addition  of  the  defendant  either 
of  phce  or  degree,  for  the  statute  of  additions  did  not  extend  to  dedara- 
tioDS  (2;). 

In  llie  Kinff^s  Bench,  in  actions  by  bill  (the  usual  proceeding  before  2  ^o<ie  in 
W.  4,  c.  89,  which  abolished  it,)  against  a  person  not  privileged,  wheth*  ^^^^^' 
er  he  were  in  the  actual  or  supposed  custody  of  the  marshal,  the  declara-  was 
tion,  (except  in  Middlesex,  when  the  allegation  as  to  the  supposed  custo-  !>rought 

dy  was  unnecessary,)  (y)  began  by  stating^" to  wit,  A.  B.  complains  "^^     '"** 

of  C.  D.  bemg  in  the  custody  of  the  marshal  of  the  Marskalsea  of  our 
lord  the  king,  before  the  king  himself,  of  a  plea  of  trespass  on  the  case, 
(or  as  the  form  of  action  might  ie.)  For  that  whereas,"  &c.  (z).  It  was 
enacted  by  4  &  5  W.  &  M.  c.  21,  s.  8,  that  ^^  in  all  declarations  against 
a  prisoner  detained  in  prison*  by  virtue  of  any  writ  or  process  to  be  issued 
oat  of  the  Cburt  of  King^s  Benckj  it  shall  be  alleged  in  custody  of  what 
sheriff  J  bailiff,  or  steward  of  any  franclnse,  such  prisoner  shall  be  at  the 
time  of  such  declaration,  by  virtue  of  the  process  of  the  said  Court,  at 
the  suit  of  the  plaintiflb ;  *which  allegation  shall  be  as  good  and  effectual  [  *282  ] 
as  if  such  prisoner  were  in  the  custody  of  the  marshal."  That  statute 
did  not  extend  to  proceedings  by  original^  or  in  the  Common  Pleas,  or 
Exchequer  ;  and  tiierefore  that  allegation  was  only  necessary  when  the 
plaintiff  proceeded  upon  a  bill  of  Middlesex,  or  latitat,  or  by  attachment 
or  privilege  ;  and  if  the  cause*of  action  were  not  bailable,  the  same  plain- 
tiff or  a  third  person  might  in  K.  B.  proceed  against  the  prisoner  as  if  he 
were  at  large  (a).    In  cases  within  the  act,  if  the  declaration  showed  that 

(s)  1  Saimd.  318,  n.  3,  111,  112 ;  6  T.  B.  was  in  trespass,  and  iu  such  action  the  Court 

130.  has  an  original  jurisdiction,  if  the  trespass 

{t)  Antty  244  to  261.  were  committed  in  Middlesex,  or  in  any 

!«)  1  B.  5c  P.  647.  other  county  where  the    Court  sits,  see  3 

v)  Ante,  217.  Bla.  Com.  Stephen,  2ded.  4,  5. 

(x)  3  B.  &  P.  3i)5 ;  Com.  Dig.  Pleader,  (z)  3  B.  &  P.  399 ;  Com.  Dig.  Pleader,  C.  8. 

0.  9;  2  Esp.  Bep.  727.  (a)  Imp.  K.  B.  618,  6th  ed. ;  Tidd,  9th 

(y)  Dyer^  118  a.    The  actioa  in  khia  case  ed.  342, 352  >  1  T.  B.  192. 
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IT.  ITS     the  defendant  was  in  custody  of  the  sheriff,  bat  not  at  whose  sait,  the  de- 
Yhu*  ^  f^i^dant  might  be  discharged  oat  of  costodj,  or  he  might  demar  general* 

Thc^'com-    ly  (*)•  ^       , 

mence-  In  the  JStuff^s  Bendi  bj  criffitud^  the  commencement  of  the  declarar 

ment.  tion,  with  the  exception  of  the  name  of  the  Ooart  at  the  top,  was  in  gen- 
eral similar  to  that  in  the  Common  Pleas  against  persons  not  privileged ; 
and  which  in  assumpsit,  case,  and  trover,  was  as  follows :  *^  — to  wit,  C. 
D.  was  attached  to  answer  A.  B.  of  a  plea  of  trespass  on  the  case,  &ic. 
(or  as  the  form  of  action  might  be^}  and  thereapon  the  said  A.  B.  by  K 
F.  his  attorney,  complains,  for  that  whereas,"  &c.  (^e).  The  defendant's 
addition  of  abode  or  degree  oaght  not  to  be  inserted  (cl)  ;  and  the  state- 
ment  that  the  plaintiff  complained  by  more  than  one  attorney  was  conad- 
ered  improper  (€).  And  in  the  Common  Pleas,  or  by  orij^al  in  K.  B. 
it  would  be  incorrect  to  begin  the  declaration  with  a  fueritury  as  in  the 
King's  Bench  by  bill  (/). 

With  respect  to  the  first  part  of  this  form  it  is  observable  that  to  ao* 
tions  of  astumpritj  ease^  trespass^  ejectment^  he.  where  the  original  was  aa 
aUaehmenty  the  commencement  of  the  declaration  should  state  that  the  de* 
fendant  was  attached;  and  in  actions  of  account,  covenant,  detinue,  annui- 
ty,  and  replevin,  where  the  original  was  a  summons^  the  declaration  stated 
that  the  defendant  was  summoned  to  answer  (^).  But  formerly  when  the 
declaration  stated  that  the  defendant  was  summoned  instead  of  aUaehed^  or 
vice  versa^  the  defendant  could  not  demur  without  craving  oyer  of  the  orig- 
inal and  setting  forth,  in  order  to  show  that  it  did  not  without  the  decla- 
ration {h)  ;  and  after  it  was  held  that  the  defendant  could  not  have  oyer  of 
the  writ,  this  technical  objection  was  no  longer  available  (i).  And  in  gen- 
eral the  recital  or  reference  to  the  writ  in  the  commtencement  of  the  dec- 
[  *283  ]  laration  was  not  considered  any  part  of  the  declaration,  *and  consequently 

a  mistake  therein  was  no  ground  of  demurrer  (k). 
Recital  of  Anciently  it  was  the  practice  in  all  actions  founded  on  an  original  writ 
poseTwrit.  ^  i^^peat  the  whole  writ  and  cause  of  action  in  the  commencement  of  the 
declaration  (1)  ;  and  it  was  said  that  when  the  pleadings  were  ore  tenus^ 
the  writ  being  returned,  and  the  parties  having  appeared,  the  counter  read 
the  writ  to  the  Court  and  then  mentioned  the  time,  place,  and  circumstances, 
and  the  particular  damage  accrued  to  the  plaintiff;  and  if  a  material  vari- 
ance appeared  between  the  writ  and  declaration,  the  defendant  might  have 
taken  advantage  of  either  by  motion  in  arrest  of  judgment,  writ  of  error, 
plea  in  abatement,  or  demurrer  (V).  But  that  practice  was  altered  in  some 
actions  by  a  rule  of  the  Court  of  Common  Pleas,  A.  D.  1654,  by  which 
it  was  ordered  that  in  future,  declarations  in  actions  on  the  ease  and  on 
general  statutes^  other  than  debt,  should  not  repeat  the  original  writ,  but 
only  the  nature  of  the  action^  as  that  the  defendant  was  attadhed  to  answer 

(b)  1  Wils.   119;    2  Ld.    Raym.   1362  j  the  warrants  of  attorney  and  the  declara- 
Com.  Dig.  Pleader,  C.  8.  lion  in  the  names  of  the  parties,  3  B.  Ac  B. 

(c)  1  SauQd.317,318|aadnotes;  2Saand.  65. 
In.  1.  (i)  1  Saund.  n.  3;  Doug.  228  j  1  B.  &  P. 

'd)  Ante,  281.  note  (x).  646.  Std  vide  2  Chit.  Rep.  638. 

^c)  4  East,  195.  (A)  2  Bla.  R.  848 :  Ld.  Raym.  903  ;  1  H. 

If)  Com.  Dig.  Pleader,  C.  11.  Bla.  250  ;  11  East,  62,  65  ;  Andrew,  23,  24 ; 

(g)  Com.  Dig.  Pleader,  C.  12:  Gilb.  C.  see  note  Cq)  infra;  post,  285  j  and  3  Chitty's 

p.  32.  Gen.  Prac.  461,  462. 

(h)  I  Saund.  317,  318,  and  n.  3 ;  1  Hen.  (/)  1  B.  &  P.  367  j   Gilb.  C.  P.  47 ;  2 

Bla.  250  J  Ld.  Raym.  903  j  and  no  advan-  Was.  394 ;  1  Saund.  318,  n.  2  j  Com.  Dig. 

tage  could  be  taken  of  a  variance  between  Pleader,  C.  12.               • 


(1)  See  Barton  v,  Waples,  3  Harnng.  75. 


IV.    ITS  f  ABT8  AMti  PABTKHTLAB  REOUISITES.  2^ 

fhe  phintitf  in  a  plea  of  trespass  on  ^  case,  or  in  a  plea  of  trespasel  and     nr.  m 
eontempfc,  against  the  form  of  the  statute  (m).    And  though  it  was  suppos-  '^^'  ^* 
ed  that  in  a  declaration  in  trespass  vi  et  armis  in  the  Common  Pleas,  in  j^^jjom.. 
stnctness  it  was  necessary  to  set  forth  the  supposed  writ,  it  was  not  of  late  mence* 
the  practioe  to  do  more  than  state  that  the  defendant  was  attached  to  an-  t^^^- 
swer  the  plaintiff  '^  in  a  plea  of  trespass ;''  and  which  was  holden  8uf> 
fksient  on  a  general  demurrer  (n) ;  and  it  was  suggested  that  it  would  ptch- 
ably  be  held  good  on  a  special  demurrer,  becamei  that  short  recital  was  in* 
tended  only  as  an  intilEaation  to  the  Court  of  the  nature  of  the  action  (n). 
At  length  Beg;  Gren.  Hil.  Term,  2  W.  4,  reg.  IV.  expressly  enjoined 
such  short  recital  as  well  in  trespass  as  in  ejectment  (o)< 

In  the  King's  Bench  by  biU  it  was  not  necessary  to  recite  or  notice 
Haofarm  or  nature  of  -the  action  (^p)  ;  and  where  in  the  King's  Bench  a 
declaration  in  assumpsit  recited  that  the  defendant  was  in  the  custody  cl" 
the  marshal  '^  of  a  plea  of  trespass,"  instead  of  ^'  trespass  on  the  case 
upon  promises^"  it  was  held  that  a  special  demurrer  for  this  misKlescription 
of  the  plea  or  form  of  action  of  the  declaration  was  not  sustmable  (;). 

When  it  ia  doubtful  from  the  other  parts  of  the  declaration  what  was 
the  intended  form  of  action,  the  statement  in  the  memorandum  was  cgo- 
ndered  decisive  (r),  and  when  in  trespass  the  supposed  writ  Vas  recited^  [  ^284  ] 
it  was  considered  to  be  part  of  the  declaration,  so  tiiat  if  it  contained  thei 
words  vi  et  armis^  it  would  aid  the  OBussion  in  the  count  part(«)*  The 
omission  in  the  Common  Pleas  of  the  words,  '<  and  thereupon  the  said  A^ 
B.  by  E.  P.  his  attorney  complains,"  &;c.  though  untechnical,  was  consid-^ 
ered  not  to  be  demurrable  (£).  Where  one  of  several  defendants  had  been 
outlawed  upon  an  original  writ  in  one  of  the  Courts,  the  declaration  should 
in  the  commencement  state  the  outlawry  in  the  particular  suit  (u)  (1). 

(m)  1  Saond.  318;  n.  3 ;  2  Wils.  105  j  2  Cq)  Clarke  •.  Crosby,  K.    B.  23d  Nov. 

Saand.  376 ;  n.  6 ;  Com.  Dig.  Action  on  the  1B29,  Chitty  for  the  plaintifi*.    MS. 

Case,  C.  2  J  1  B.  Jt  P.  367  J  -11  East,  64,  n.  (r)  6  T.  R.  130. 

(9).  (s)  Llitw.  1509 ;  Com.  Dig.  Pleader,  C. 

(m)  Carth.   108 ;  and  see  1  Saand.  318,  12.  2  Stfa.  1023. 

note  3 :  Com.  Dig.  Pleader.  C.  9,  11^  12.  (/)  1  B.  &;  P.  366. 

(o)  Jervis's  Rules,  73 ;  Tidd,  433.  («)  2  East,  144 ;  1  ^ils.  78;  1  East,  133. 

(p)  11  East,  65. 


(1)  At  coaunoa  law,  when  the  pMntifi'  snes  two  or  more  defendants  on  a  joint  obliga-' 
tion,  and  all  cannot  be  arrested,  it  is  necessary  to  proceed  te  ooxlawry  against  snch  a» 
cannot  be  brought  into  court ;  for  the  plaintiff  cannot  declare  against  those  who  have  been 
arrested,  until  he  has  outlawed  the  otners,  which  must  be  suggested  in  the  declaration } 
and  we  have  seen  that  it  is  not  at  the  option  of  the  plaintiff  to  bring  Ms  action  against 
some  of  those  who  are  jointly  liable  to  Mm  on  a  contract,  but  that  all  the  joint  obligors 
must  be  named  in  the  process.  In  the  state  of  New  York  these  difficulties  are  obviated  by 
the  13th  section  of  the  act  for  the  amendment  of  the  low,  1  R.  L.  521.  Which  provides; 
'*  that  all  persons  jointly  indebted  to  any  other  person  upon  any  joint  obligation,  contract, 
or  matter  whatsoever,  for  which  remedy  might  be  had  at  law  against  such  debtors,  in  case 
idl  were  taken  by  process  issued  out  of  any  court  of  this  State,  shall  be  answerable  to  theif 
creditors  separately  for  such  debts,  that  is  to  say :  the  ci^itor  or  creditors  of  such  debtors 
may  issue  process  against  them  in  the  manner  now  in  use ;  and  in  case  any  of  such  joint 
debtors  be  taken  and  brought  into  court,  he  or  they  so  taken  and  brought  Hito  court  shall 
answer  to  the  plaintiff,  and  in  case  judgment  shall  pass  for  the  plaintiff,  he  sliall  have  his 
judgment  and  execution  against  such  of  them  as  were  brought  mto  court,  and  against  the 
other  joint  debtors  named  in  the  process,  in  the  same  manner  as  if  they  had  all  been  taken 
and  btought  into  court  by  virtue  of  such  process ;  but  h  shall  not  be  lawful  to  issue  or 
execute  any  such  execution  against  the  body,  or  against  the  lands  or  goods,  the  sole  proper- 
ty of  any  person  not  brought  into  court."  See  as  to  the  mode  of  proceeding  in  Pennsylva- 
nia, Dillman  v.  Schultz,  5  Serg.  &  R.  35.  This  mode  of  proceeding  does  not  apply  to  ac- 
tions of  trespass.    Rose  v.  Oliver,  2  JcAms.  368.    Nor  to  actions  against  devisees,  takiag  a» 
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OF  THE  DECLARATION. 


!▼.  ITS 
PASTS,  icC» 

4thly. 
The  com- 
mence- 
ment. 


By  and 
against 
particular 
persons. 


And  where  one  of  8e?orftl  plamtifi  or  defiwidaBts  dies  after  the  issumg  of 

the  writ  and  before  deolaratioD,  it  was  always  the  pracfioe  in  the  com- 
mencement to  suggest  such  death  (2;). 

In  the  exchequer,  the  commencement,  after  stating  the  title  of  the  Coart 

and  term,  ran  thus : —  " to  wit,  A.  B.  a  debtor  of  our  lord  the  Jdng^ 

Cometh  before  the  baVons  of  his  majesty's  Exchequer,  on the 

day  of (the  return  day  of  the  proceas}  in  this  same  term,  by  E.  F.  his 

attorney,  and  complains  by  bill  against  C.  D.  present  here  in  Court  the 
same  day,  of  a  plea  of  trespass  on  the  case,  &c.  For  that  whereas," 
&c,  (y). 

In  suits  by  infants,  or  by  or  against  assignees,  executors,  attorneys,  &c. 
the  commencement  always  yaried  from  the  above  forms.  Infants  were  stat- 
ed to  sue  by  guardian  (1)  or  prochein  ami  (a)  (2).  The  representative 
character  of  assignees  (3)  and  executors  should  be  stated  in  the  com- 

(«)  8  dc  9  W.  3,  c.  11,  8.  7 ;  1  Burr.  363.  fx)  2  Saund.  117  f.  note  1.    The  latter  is 

llf)  <<  Debtor  to  the  kin«,"  and  "^110  mi-  liable  for  the  costs.    Tidd,  9th  ed.  100,  101. 

fitfj/'  are  no  longer  to  be  averred  in  plead-  Where  an  infant  plaintifi'  was  taken  in  exe- 

ing.    Hnst  v.  Pitt,  3  Tyr.  264,  except  in  cntion  for  the  costs,  the  Court  would  not 

declarations  in  ejectment  or  on  a  removal  discharge  him  on  motion.  ^13  East,  6;  1 

from  an  inferior  Court.  Hodges'  Rep.  103. 

tenants  in  common  under  a  will,  for  a  debt  of  their  testator.  Jackson  v.  Hoag,  6  Johns.  59. 
The  declaration  in  an  action  against  joint  debtors  should  state  which  of  them  were  brought 
into  court,  and  which  not.  Hildreth  o.  Beeker,  2  Johns.  Caa.  339.  And  the  defendutt 
brought  into  court  cannot  avail  himself  of  a  defence  personal  to  the  defendant  not  found,  as 
infancy.  Van  Bramer  v.  Cooper,  2  Johns.  279.  Judgment  is  to  be  entered  against  all  the 
defendants  in  the  same  manner,  as  if  all  had  appeared,  and,  such  being  the  regnlar  form 
of  the  judgment,  if  an  action  be  brought  upon  it  by  the  defendant  not  aiieated  in  the  origi- 
nal suit,  he  cannot  plead,  md  tiel  record,  Dando  9.  Doll,  2  Johns,  87.  In  an  action  on  a 
judgment,  the  defendant,  who  had  not  appeared  to  the  original  action,  pleaded,  ntd  tid  rtcordf 
and  that  he  bad  not  been  arrested  in  the  former  suit  the  pleas  were  held  bad.  The  court  in 
giving  their  opinion  say,  "  What  defence  might  be  maae  to  the  merits,  by  the  defendant 
who  was  not  taken  in  the  first  suit,  is  another  question,  not  necessarily  arising  upon  this 
record.  Perhaps  he  might  set  up  any  defence,  which  he  might  in  his  distinct  individual 
capacity,  have  made  in  tne  original  suit.  But  it  is  not  now  necessary,  and  therefore  we  do 
not  give  any  definitive  opinion  upon  the  point.''  Bank  of  Columbia  c.  Newcomb.  6  Johns. 
98  ;  Et  Vide  Ballon  v.  Huriburt,  1  Johns.  62 ;  Hutchins  p.  Fitch,  4  Johns.  222. 

(1)  Stewart  v.  Crabbin,  6  Munf.  280.  As  to  infants  defending  by  guardian  ad  litem,  and 
the  history  of  suits  by  prochein  ami,  vide  Harg.  Co.  Lit.  1 ,2,  n.  220. 

(2)  8  Cow.  84.  But  where  an  infant  has  worked  for  another  with  the  consent  oi  his 
fatner,  on  a  promise  to  pay  the  infant,  the  infant  may  maintain  an  action  on  the  contract 
in  his  own  name,  Burlingame  o.  Burlingame,  7  Cow.  92.  An  infant  may  commence  an 
action,  but  it  must  be  by  guardian  or  next  friend.  M'Glffin  v.  Stout,  Coxe,  92 ;  M'Daniel 
V,  Nicholson,  2  Rep.  Const.  Ct.  344 ;  Bauche  o.  Ryan,  3  Blackf.  472 ;  Wilder  0.  Ember,  12 
Wendell,  191 ;  Priest  v.  Hamilton,  2  Tyler,  49 ;  Ex  parte  Scott,  1  Cowen,  33. 

In  New  York  a  prochein  ami  must  be  appointed  for  an  infant  plaintifi*  before  process 
sued  out.  Wilder  v.  Ember,  12  Wendell,  191.  See  Fitch  v.  Fitch,  18  Wendell,  513  j  Fel- 
lows c.  Niver,  18  WendeU,  563. 

In  Connecticut,  in  an  action  by  a  minor,  an  express  admission  of  ti  prochein  ami  to  pros- 
ecute is  unnecessary ;  the  admission  of  Uie  prochein  ami  named  in  the  writ  being  im- 
plied until  disallowed.  Judson  o.  Bhinchard,  3  Conn.  579.  See  Hamilton  v.  Foster,  1 
&revard,  464. 

In  Massachusetts,  the  next  friend  will  be  admitted  bv  the  court  without  any  other 
record  than  a  recital  in  the  count.  Miles  0.  Boyden,  3  Pick.  213.  So  in  Alabama,  Bothea 
e.  M'Call,  3  Alabama,  449.    It  is  otherwise  in  Indiana.    Eeeran  9.  Clowzer,  5  Blackf.  604. 

An  infant  may  sue  by  his  next  friend  although  he  has  a  guardian  if  the  guardian  does 
not  dissent.  Thomas  0.  Dike,  11  Vermont,  273.  But  the  person  named  as  next  friend  is 
not  regarded,  for  any  purpose,  as  a  party  to  the  suit.    Brown  v.  Hull,  16  Vermont,  673. 

The  power  of  a  next  friend  commences  with  the  suit,  and  he  can  therefore  maintain  a 
suit  for  such  causes  of  action  only  as  may  be  prosecuted  without  a  previous  special  de- 
mand, unless  the  defendant  has  waived  the  j^ecessity  of  a  demand.  Miles  v.  Boyden,  3 
Pick.  213.  See  Crosson  ©.  Dryer,  17  Mass.  222  j  Trask  0.  White,  7  Mass.  241  j  Parsons 
V.  Jones,  9  Mass.  106. 

(3)  Assignees  under  a  joint  commission  against  A.  and  B.  suing  for  a  separate  debt  to 
A.  the  infant  may  describe  themselves  as  assignees  of  A.,  without  noticing  B.  Stonehouse 
e.  De  Silva,  3  Campb.  399,  400. 


IV.    ITS  PARTS  AND  PARTICULAR  REQCJISITES.  284a 

mencementy  though  it  would  suffice  if  it  appeared  in  the  other  parts  of  the     it.  its 
declaration  (a).    In  actions  of  debt  by  or  against  executors  or  administra-  ^^^"^^  ^• 
tors,  in  that  character,  it  was  considered  that  the  words  **  owes  to^*  must  be  ^^^. 
omitted  (1)  in  the  commencement  (()  ;  but  assignees  of  a  bankrupt  may  sue  mence- 
in  the  debet  and  detinet  (<?).     An  executor  de  son  tort  is  stated  to  be  "  ex-  n^c^t. 
ecutor  of  the  last  will  and  testament"  of  the  deceased,  as  if  he  were  a  right- 
ful executor  (d)  (2).    In  actions  by  or  against  attomies  (3),  peers,  and 
menibers  of  parliament,  their  privilege  as  such  was  usually  stated  in  the  in- 
troduction («).    In  actions  btf  surviving  partners  they  should  be  described 
as  such  either  in  the  commencement  or  body  of  the  declaration  (/)  (4)  but 
this  is  not  necessary  *ln  actions  against  surviving  partners  (^)  (5).    A  dec-  [  *285  ] 
laration  stating  that  the  defendant  was  indebted  to  the  plaintiff  and  E.  F. 
bis  late  partner,  without  adding  deceased,  would  be  untechnical,  because, 
notwithstanding  that  allegation,  he  may  be  still  living  and  then  ought  to  join, 
but  where  the  omission  only  occurred  in  a  second  count,  a  demurrer  on  that 
ground  was  set  aside  as  frivolous  (h).    Where  there  is  no  necessity  to  de- 
scribe parties  as  suing  or  being  sued  in  any  special  character  it  is  advisable 
not  to  do  so^  and  an  inaccurate  description  of  the  party's  interest  will 
sometimes  be  fatal :  as  where  A.,  B.  and  C,  having  been  appointed  as- 
signees under  three  separate  commissions  of  bankrupt,  sued  as  joint  as- 
agnees,  not  stating  their  several  and  respective  interests  in  the  declarations, 
it  was  held  fatal  (t).    In  the  second  volume  of  Precedents,  the  several 
most  usual  forms  of  declaration  by  and  against  persons  suing  and  being  sued 
bipartieular  rights  or  eharaeters  will  be  found  (k).    The  most  salutary 
rule  of  BGl.  Term,  4  W.  4,  reg.  21,  orders,  "  That  in  all  actions  by  and 
agunst  assignees  of  a  bankrupt,  or  insolvent,  or  executors,  or  administra- 
tors, or  persons  authorized  by  act  of  parliament  to  sue  or  be  sued  as  nom- 
inal parties,  the  character  in  which  the  plaintiff  or  defendant  is  stated  on 
the  record  to  sue  or  be  sued  shall  not  in  any  case  be  coni^dered  as  in  issue, 
unless  speciallv  denied." 

As  many  of  the  ancient  or  preceding  forms  of  commencing  declarations  The  ©ref- 
were  the  results  of  the  then  prevalent  forms  of  mesne  process^  it  followed  ^^^ 

(a)  1  Saund.  111.  112,  n.  2.  P.  7.  mencments 

m  Com.  Dig.  Pleader,  2  D.  1,2:  W.  8  j        (/)  4  B.  &  Aid.  374;  6  Moore,  332;  2  of  declarar 

1  Saand.  1, 112,  n.  1 ;  3  East,  2.    And  this  Stark.  356;  2  Marsh.  319 ;  6  Taant.  597,  tionsin 

is  stiU   correctly  so,  but   the  unnecessary  S.  C.  penonalBCr 

statement  of  the  words  <<  owes  to''  is  now       (g^  1  B.  &  Aid.  29, 2  Chit.  Rep.  406.         tions  amr 
considered  mere  surplusage ;    those  words       (a)  Undershell  o.  Fuller,  1  Cram.  M.  &  meneed  in 

are  not  now  considered  ground  even  of  spe-  Bos.  900.  one  of  the 

cial  demurrer,  Collett  v.  Collett,  3  Dowl.       (•)  AnUy  24.  superior 

211.  (*)  Post,  vol.  ii.  Courts  (Q. 

^e)  2  T.  R.  46.  (l)  See  fully  as  to  the  points  of  practice 

^d)  1  Saund.  265.  respecting    declarations,    3   Chitty's    Gen. 

I  2  Saund.  1,  n;  5  T.  R.  325 ;  3  B.  &  Prac.  429  to  496. 

(1)  But  when  the  plaintiff  is  entitled  to  charge  the  defendant  de  bonis  propriis  as  on  a 
suggestion  of  a  devastayit,  those  words  "  owes  to"  must  be  inserted ;  for  if  he  declare  in 
the  detinet  only,  the  judgment  must  be  de  bonis  testatoris.  Hope  v.  fague,  3  East,  6. 
Spotswood  9.  Price,  3  Hen.  &  Mun.  123, 126. 

(2)  Campbell  v.  Toussey,  7  Cow.  68. 

(3;  See  Dartnell  v.  Howard,  6  Dowl.  ic  Ryl.  443,  where,  in  an  action  against  the  defend- 
ants for  negligence  as  attomies,  the  judgment  was  arrested,  because  the  declaration  did  not 
allege  that  the  defendants  were  attorneys,  or  that  they  were  employed  as  such  by  the 
plaintiffs. 

(4)  Collyer,  Partn.  j^erkins's  ed.)  ^674.  Where  a  declaration  is  in  the  name  of  one, 
as  surviving  partner,  it  necessarily  implies  the  death  of  the  other  partner,  although  not 
averred.    Ruterson  v.  Chalmers,  7  B.  Monroe,  595. 

(5)  CoUyer,  Partn.  (Perkins's  edO  ^740 ;  Raborg  v.  Bank  of  Columbia,  1  Hair.  &  Gill, 
231 ;  Goelet  v.  M'Kinstry,  1  Johns.  Uts.  405  j  Grant  v.  Shurter,  1  Wendell,  151, 
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IT.  ITS     that  nrlieii  the  vnifonmty  of  prooesB  act,  2  W.  4,  chap.  89, 
riETs,  Ace.  jQj^QgQ  prooesaeB  and  introdaeed  new  writs,  that  it  became  necessary  or  ex* 
^w^L^    pedient  to  invent  new  forms  of  commencements,  and  accordingly  the  judges, 
me^^'   after  that  enactment,  promulgated  a  rule  ordering  that  every  deelaration 
meox,        ahoold  be  entitled  at  the  top  or  head  (and  not  by  indorsement  on  the  back) 
of  the  proper  Court ;  secondly,  that  every  declaration  and  subsequent 
pleading  should  be  entitled  of  Uie  very  day  when  it  is  delivered  or  filed : 
imd  Reg.  Gen.  Mich.  T.  3  W.  4,  reg.  15,  prescribed  four  forms  of  com- 
mencing a  declaration,  jErst,  upon  a  9ummon»y  as  thus : 

No.  1. — Declaration  after  Summons, 

In  the 


p^.*^[^ 


On  the day  of  — ^  A.  D. 


flon,"]  complains  of  G.  D.  who  had  been  summoned  to  answer  the  said  A« 


VeniLe. — ^A.  B.,  by  S.  F.  his  attorney,  [c^r,  ^4n  his  own  proper  per- 
[,"]  complains  c 
B.    For  that,  kc. 

No.  2.'^De€laration  after  Arreet  where  the  Party  is  not  in  Custody. 

In  the 

On  the day  of A.  D. 


"FbwK.— i-A.  B.,  by  E.  F.  his  attorney,  [<?r, "  in  his  own  proper  per* 
aon,"1  complains  of  G.  D.  who  has  been  arrested  at  the  suit  of  the  sud 
£  '286  3  A.  B,    For  that,  &c.' 

No.  B.'^Declaratiou  where  the  Party  is  in  Cuistody. 

m 

Venue, — ^A.  B.,  by  E.  F.  his  attorney,  [otj  ^^  in  his  own  proper  per- 
son,''] complains  of  0.  D.  being  detained  at  the  suit  of  A.  B.  in  the  cus- 
tody of  the  sheriff,  [or,  '^  the  Marshal  of  the  Marshalsea  of  the  Court  of 
King's  Bench,  or  llie  Warden  of  the  Fleet."] 

No.  4. — Declaration  after  the  Arrest  of  one  or  more  Defendant  or  Defend- 
antSj  and  where  one  or  more  other  Defendant  or  Defendants  shaU  hot&e 
been  served  only  and  not  arrested. 

Venue. — ^A.  B.,  by  E.  F.  his  attorney,  [or,  "  in  his  own  proper  per- 
son,"] complains  of  0.  D.  who  has  been  arrested  at  the  suit  of  the  said 
A.  B.  [prj^^  being  detained  at  the  suit  of  the  said  A.  B«,  &c,  as  btfore,^^"] 
and  of  0.  H.  who  has  been  served  with  a  writ  of  capias  to  answer  the 
jsaid  A.  B.,  &c. 

JSTo.  6.— !Z%e  Beg.  aen.  JBTU.  2^.  4  TT.  4,  rule  20,  preseribes  thefoOowing 
form  of  commencement  of  the  deelaratian  when  a  Plaintiff  deelaree  m  a 
second  action  cfter  a  plea  in  abatement  of  non-Joinder  of  another  party 
liable  to  be  sued. 

Venue. — ^A.  B.,  by  E.  F.  his  attorney,  [or,  "  in  his  own  proper  per- 
son,"] complains  of  C.  D.  and  O.  H.  who  have  been  summoned  to  an- 
iswer  the  said  A.  B.,  and  which  said  C.  D.  has  heretofore  pleaded  ia 
abatement  the  non-joinder  of  ike  said  G.  H.,  &c.  [The  same  form  to 
be  nsed  mutatis  mutandis  in  cases  of  arrest  or  detainer.  J 
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3%09e  and  otker  forms  of  eammenoement$  of  declarationa  nnce  the  nn>     it.  its 
formify  of  process  act,  2  W.  4,  c.  89,  will  be  foand  in  the  second  vol-  '**™»  **• 
ume,  {^EngK$h  edition.'^']     Wh^  the  action  has  been  removed  into  one  ^he^^. 
of  the  superior  Courts  from  sa  iif^erioT  Court,  or  is  in  the  mixed  action  of  mence- 
tfedmenty  the  oommencement  is  to  oontiaue  in  the  same  form  as  before  the  ment. 
new  ndes,  and  the  defendant  is  to  be  in  K.  B.  as  in  custody  of  the  Mar^ 
ahal,  and  in  C.  P.  that  the  defendant  had  been  attached  or  summoned,  and 
ia  the  Exoheqaer  the  plaintiff  is  then  to  be  still  described  as  debtor  to  the 
king ;  and  therefore  it  is  no  grotmd  of  epeeial  demurrer  that  the  declaratkm 
describes  the  defendant  aa  in  the  custody  of  the  marshal,  but  if  untrue,  can 
only  be  an  irregularity ^  and  taken  advantage  of  as  such  (m). 

The  Reg.  Gen.  Trin.  T.  1  W.  4,  seems  to  prescribe  as  the  usual  con-  Conciu- 
clusion  in  all  the  Courts,  the  following:     ^^to  the  plaintiff's  damage  of  ^^^'^' 
jB        ■,  and  thereupon  he  brings  suit,  &;c."    But  in  penal  actions,  when 
no  damages  are  recoverable,  the  ad  damnum  should  be  omitted  as  hereto- 
fore (n). 

The  Beg.  Gen.  Mich.  T.  8  W.  4,  reg.  15,  directs  that  the  statement  Fledges  to 

et  pledges  to  proeeeiUe  shall  be  discontbued.*  ^S^^^ 

[  287  J 

In  general  the  non^bservance  of  either  of  the  preceding  express  rulee,  Canse- 
although  relating  to  and  affecting  the  forms  of  pleading^  cannot  (except  in  ^^ces  of 
the  instance  of  the  statement  ofalmttale)  be  taken  advantage  of  by  demurrer  f^m^l^ch 
as  a  defect  in  pleading  ;  but  must,  if  at  all,  be  objected  to  by  a  summons  and  rules,  viz. 
order  of  a  judge,  to  set  aside  the  proceeding  for  irregularity  (o).    Thus  ^^^  they 
although  the  above  rules  expressly  require  a  declaration  to.be  entitled  of  ij!^^^^^ 
ilie  day  and  month  when  it  is  delivered,  yet  it  has  been  decided   that  the  Hes,  and 
omission  of  such  date  is  not  a  ground  of  demurrer  (p) ;  and  although  the  °^    ^  ^ 
statute,  2  W.  4,  c.  89,  requires  that  the  form  of  action  shall  be  expressed  |^^^. 
in  the  writ,  and  it  seems  that  the  declaration  should  accord,  yet  if  it  vary, 
sueh  variance  is  not  a  ground  of  demurrer^  (partly  so  because  a  writ  cannot 
now  appear  on  ^^faoe  of  the  pleadings  or  record;^  and  it  can  only  be 
objected  to  by  summons  or  motion  for  irregularity  to  set  aside  the  declara* 
tion  on  account  of  such  deviation  (^q).     So,  if  the  commencement  of  a 
declaration  at  the  suit  of  an  executor  be  improperly  in  the  debet  and  deti* 
net,  instead  of  more  properly  the  latter  only,  the  objection  is  not  a  ground 
of  deourreY  as  part  of  the  declaration,  but  may  be  rejected  as  surplus- 
age (r}.     So  the  improper  insertion  or  repetition  of  venue  in  tho  body  of  a 
dediuration,  ocmtrary  to  the  above  rule,  Uil.  T.  4  W.  4,  r.  8,  is  not  a 

(m)  Coimaeiiceiaeiit  of  declaration,  stat-  aon,  e.  Thomas,  9  Bins.  678, 
ing  defendant  to  he  in  custody  of  the  mar-        (  p)  Neal  v.  Richaroson,  2  Dowl.  89. 
shall  of  the  Marshalsea,  good  on  special  de-       (y)  Thompson   v.    Picas,  2   Dowl.    93 ; 

murrer,  inasmuch  as  the  uniformity  of  pro*  Scnvner  o.  Walling,  1  Harrison,  8 ;  Ward 

oess  act  applies  only  to  actions  commenced  v.  Tennison,  1  Adol.  &;  El.  619 ;  Edwards 

in  superior  Courts,  and  not  to  such  as  are  v.  Dignam,  2  Cr.  6c  M.  346^  2  Dowl.  240, 

removed    from    inferior    Court^    and    the  S.  C. ;  Chit.  Gen.  Prac.  vol.  iii.  197 ;  and 

Coart  wiU  presume  ia  £eivor  of  its  jurisdic-  see  Marshall  v.  Thomas,  3  Moore  &  S.  98 ; 

tion,  Dod  v.  Grant,  K.  B.,  H.  T.  1836^  Jan-  and  Anderson  v,   Thomas,  9   Fmg.  678 ; 

uary  15ih.  Tidd,  Suim.  A.  D.  1833,  p.  122. 


(0) 


(n)  Neal «.  Hichardscn,  2  Dowl.  89.  (r)  CoIleU  v.  CoBett,  3  DowL  21L 

'     And  see  per  Tindal,  C.  J.^  in  Ander- 


t  Aee  ADSevteM  BUboi^  fritoce« 
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FABTS, 


IT.  in    groand  of  demvarer^  bat  merelj  of  a  sammons  to  strike  oat  the  olgection' 
itu'^*       ^^^  repetition  (») ;  and  although  it  wonld  be  absurd  for  any  practitioner  to 
Thecom*   ^^f^^^^  strict  observance  with  the  recent  rules,  yet  it  is  obvious  that  it  could 
mence-      never  haye  been  the  intention  of  the  judges  that  the  unnecessary  insertion  in 
meat.        the  hody  of  a  declaration  of  a  venue  should  be  constantly  the  subject  of  a 
summons  to  strike  out  those  words,  which  would  occasion  much  more  ex- 
pense, and  be  infinitely  more  vexatious  tiian  the  introduction  of  those  few 
words  (t).    The  mode$  of  taking  advantage  of  informalities  in  the  titie  or 
commencement  of  a  declaration  is  perhaps  matter  of  praetice  rather  than 
oi  pleading y  and  have  been  fully  considered  as  such  in  another  work  (u). 


THE  Rfio-        5thly.    After  the  CiymmencemefiJb  of  the  declaration,  the  Bi^dy  or  state- 
X7LATIONS    jQQQt  Qf  ^Q  cause  of  action  follows  in  natural  order,  and  which  in  every 
THE  BODY   description  of  action  consists  of  three  different  points,  vis.  the  riffht,  iriieA- 
OK  SUB-      er  founded  upon  contract  or  tort  independent  of  contract ;  the  it^urjf  to 
STANCE  OF  gQ^]^  ]^g]^|j .  j^j  ^^  consequent  damages.    In  stating  such  of  *these,  all 
TioNs  m'    tiie  requisites  of  certainty  and  other  points  before  noticed  must  be  observed. 
oENCRAi*.        Keeping  in  view  and  subject  to  those  general  requieiteSj  every  pleader 
[  *288  ]  iras,  before  the  very  recent  pleading  rules,  at  liberty  to  frame  the  body  or 
Thebody   ^^s^i^<^o  of  every  declaration  in  such  order  and  language  as  he  might  Con- 
or sub-      Bider  preferable.    He  was  not  however  allowed  vexatiously  to  insert  any 
stance  of    superfluous,  impertinent  or  extraneous  matter  as  in  an  action  or  a  mort- 
actoi  ^^    S^S^  ^^^^9  ^  1<>^S  description  of  the  mortgaged  premises  (a;),  or  covenants. 
The  Ian-     ^^  which  no  breach  was  assigned,  and  if  he  did  so,  or  inserted  numerous 
guage  of    counts  Substantially  alike,  the  Courts,  in  virtue  of  their  general  jurisdiction, 
^^^P^<"^  might,  on  summons  or  motion,  order  the  unnecessary  matter  to  be  struck 
^rved  in   ^^^  C^)'    -^^^  however  superfluous  or  unnecessary  the  matter  or  count  may 
general,     be,  that  aflfords  no  ground  of  demurrer,  and  can  only  be  objected  to  by 
application  to  strike  out  the  same  (0).    With  a  view  to  compel  greater  am- 
cisenessj  some  recent  rules  matericdly  control  and  limit  the  length  of  dec- 
laratiofas.    The  Beg.  Oen.  Trin.  T.  1  W.  4,t  prescribes  forms  and  length 
of  declaration  in  assumpsit  or  debt  on  bills  of  exchange  and  promissory 
notes,  and  for  common  debte  recoverable  in  indebitatus  assumpsit,  thereby 
very  considerably  reducing  the  length  of  such  declaration  (a)  ;  an  d  the 
judges  certunly  intended  lHat  the  particular  forms  there  given  should  be 
considered  not  as  mere  limited  examples,  but  as  models  of  coiioiseiiess  to 
he  observed  and  extended  to  all  other  eases  (ft).    From  this  also  it  is  to  be 
inferred  that  qiumtum  meruit  and  quantum  valebant  counts  shall  no  longer 
be  adopted  (().    The  Beg.  Gen.  Mil.  Term,  2  W.  4,  reg.  71,t  depriving 
every  party  of  the  costs  of  issues  and  pleadings,  upon  which  he  does  not 
succeed,  had  a  strong  tendency  to  prevent  the  introduction  of  useless  counts, 
pleas  and  issues,  or  even  of  any  useless  allegations. 

(5)  Farmer  v.  Champneys,  1  Crom.  M.  U  (x)  Oowp.  665,  727 ;  1  SauncL  223,  n.  1 ; 

Ros.  369:  2  DowL  680,  S.  C;  Fisher  v.  2  Saund.  366. 

Snow,  3  bowL  27;  Townsend  v.  Gumcy,  ft/)  Id.  ibid.;  3  Chitty's  Gen.  Prac.  638 

id.  29.  to  643. 

(0  Per  Cur.  in  Brindley  o.  Bennett,  2  (z)  Grardner  o.  Bowman,  4  Tyr.  412. 

Bing.  184 ;  see  post,  "  of  striking  out  counts  J*  (a)  See  the  rale  and  forms,  post,  vol.  ii. 

(«)  3  Chilly's  Oen.  Frac.  456  to  462.  (b)  Id.  27. 


t  See  Anencsii  Editor's  Pkelaoe. 
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At  length  the  Beg.  Oea.  SI.  T.  4  W.  4,t  reg.  5,  6  and  7,  impera*     iv.  its 
tively  prdbibited  the  use  of  several  eounU  or  pleaSf  unless  a  distinct  subject  '^*^^'  ^^ 
matter  of  oomplaint  or  d^enee  is  intended  to  be  established  in  respect  of  ^^^^' 
each.    The  student  and  every  practitioner  must  constantly  consult  those  ^f  action^ 
roles,  as  any  deviation  might  be  fatal  (c).  The  Rales 

Independently  of  the  particular  and  precise  operation  of  each  of  these  ^^^'  ^ 
rules,  it  has  recently  become  the  practice  in  declaring  for  the  breach  of  a  4  5  5^^' 
oontmct  to  pay  money,  or  deliver  goods,  or  perform  works,  in  cases  where  prohibit- 
there  has  been  tLpari  peffarmanee^  expressly  to  admit  the  same  on  the  face  ^^s  ^^^ 
of  the  declaration,  by  which  means  the  plaintiff  havmg  himself  justly  limited  j^2891 
his  claim  to  his  real  demand,  the  defendant  is  thus  deprived  of  all  pretence  |)t)^er  in- 
fer pleading  the  part  payment*  or  partial  performance,  and  the  costs  of  the  ddental 
useless  pleading  and  evidence  relating  to  such  part  performance  is  thus  ^°^P^ve- 
saved  (d)^  and  this  mode  ti  declaring  is  particularly  desirable  when  the  admissiras 
part  performance  would  take  the  case  out  of  the  statute  against  frauds,  or  on  face  of 
statute  of  limitations.  t^^i 

Having  thus  considered  the  recent  rules  as  they  affect  the  body  part  pay- 
or substance  of  declarations  in  general,  and  the  prohibitions  against  second  ments  or 
cowUsj  we  will  proceed  to  consider  in  detail  the  requisites  of  declarations  ^^^^ 
in  each  form  of  action  in  particular  as,  1st,  In  Assumpsit ;  2dly,  Dd>t ; 
8dly,  Covenant;  4thly,  Detinue;  5thly,  Case ;  6thly,  Trover  ;  7thly,  Be- 
plevin;  8thly,  Trespass. 


I.  IN 
ASSUMPSIT. 


In  Assumpsit^  the  statement  of  the  cause  of  action  is  either  special,  or 
general.  Such  of  the  forms  of  special  counts  in  assumpsit  as  most  fre- 
quentiy  occur  in  practice  are  given  in  the  second  volume. 

In  general,  where  the  clum  is  merely  of  a  pecuniary  nature,  and  is  found-  ^a'spec 
ed  on  the  past  or  completed  or  executed  consideration,  it  is  sufficient  to  iai  coant 
declaie  upon  the  common  indebitatus  counts  (e)  (1).    There  are,  however,  is  requi- 
many  occasions  in  which,  although  it  may  not  be  strictly  necessary,  yet  it  ^^^j 
18  judicious  to  insert  a  special  count  in  the  declaration ;  for  instance,  upon  a 
written  contract  to  build  a  house,  if  the  work  has  been  performed,  and  the 
reward  was  to  be  paid  in  money,  the  common  counts  for  work  and  mate^ 
rials  would  suffice ;  but  if  the  plaintiff  declare  specially,  and  set  out  the 
written  contract,  and  the  defendant  suffer  judgment  by  default,  or  pay 
money  in  Court  generally,  the  contract,  and  all  material  allegations  as 
stated  in  the  dedaration,  would  be  thereby  admitted,  and  no  objection 
could  be  raised  on  account  of  the  want  of  a  stamp.    In  many  instances  as 
in  actions  against  agents  for  not  accounting  for  goods  or  the  proceeds  of 
goods  intrusted  to  them,  or  for  not  using  due  care  in  selling,  &c.  (/)  the 
declaring  specially  for  unliquidated  damages  will  exclude  a  tender  or  a  set- 
o^  (/),  or  even  the  defence  of  bankruptcy  (^).    In  these  cases  a  special 

(e)  See  these  roles,  Jervis's  Roles.  99  to  ( n  See  I  Esp.  Rep.  380 ;  5  B.  &  Aid. 

103 ;  and  the  cases  thereon,  3  Chitty's  Gen.  93 ;  8  Campb.  239.    Bat  it  seems  that  if  on 

Prac.  479  to  485.  the  special  coont  the  plaintiff  prove  a  canse 

(d)  See  Bosanqtiet's  New  Botes,  50,  note  of  action,  the  whole  of  which  is  also'prova- 
48,  86  to  88 ;  3  Chitty's  Gen.  Prac.  475  to  bte  npon  the  common  coonts,  as  a  debt,  the 
489,  and  see  forms,  post^  rol.  ii.  set-off  is  not  excloded,  4  Campb.  385. 

(e)  Seeposty  as  to  the  common  connts.  (g)  AntCf  210. 


t  See  American  Editor's  Preface. 

(1)  See  the  cases  and  notes  post^  339,  340. 
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IT.  ITS     coant  is  advisable,  althoog^  the  chief  part  of  the  plaintiff's  demaiid  may 

FAKTs,  dec.  ^  recoverable  upon  the  codddioq  coiiiitg.    Bat  where  nether  these,  nor 

5thly.        jiny  oi^her  satisfactory  reason  for  introdudng  a  special  ooont  ean  be  addiio» 

of  acUon.    ®^9  ^^^  ^^  canse  of  action  may  be  proved  npon  a  eommoa  count,  the  lat^ 

In  u-        ter  alone  should  be  used ;  as  where  goods  have  been  sold  and  delivered, 

sumpsit.     j^2  j  ^iiQ  credit  or  time  for  payment  has  elapsed,  then  a  special  coaat  would 

be  improper.    When  a  declaration  consisted  of  one  special  and  several 

[  *290  J  general  counts,  and  to  *the  special  counts  there  were  several  special  pleas, 

and  to  the  general  counts  the  general  issue  was  pleaded,  and  the  plaintiff 

entered  a  nolle  prosequi  as  to  the  special  count,  and  joined  issue  on  the 

others,  it  was  held  that  he  was  entitled  to  recover  on  the  general  counts  } 

although  the  matters  proved  might  have  been  given  in  evidence  and  Bivea> 

tigated  on  the  special  count  and  the  pleas  thereto  (A). 

Usaal  Iq  considering  the  rules  to  be  observed  in  the  structure  of  ipeeial  oounla 

^e^i   ^  ^  asmmpnt^  six  points  are  principally  to  be  attended  to,  vie  :-^ 

count  in 

^^mp^  Igt,  The  inducement  ; 

^'^'  2c%,  The  consideration  of  the  contract ; 

8(fly,  The  contract  itself  (^  )  ; 

4ihlf/y  The  necessary  (wermente  ; 

btUy^  The  breach;  and 

Wdyy  The  damages. 


1st.  Of  the     An  Inducement,  in  an  action  of  assumpsit,  is  in  the  nature  of  a  preamble. 

Induce' 
ment  in  as- 


Induee-       stating  the  circumstances  under  which  the  contract  was  made,  or  to  which 


snmpsit.  ^^^  consideration  has  reference.  A  formal  inducement  does  not  appear  to 
be  in  any  case  necessary  in  pleading ;  it  would  be  sufficient  if  the  subject- 
matter  of  the  inducement  were  alleged  in  any  other  part  of  the  declaration ; 
but  it  is  useful  in  composition,  for  the  purpose  of  perspicuity^  The  mat* 
ter  of  inducement  may  be  stated  by  HDay  of  parenthesis^  as  thus :  ^  For 
that  whereas  heretofore,  to  wit,  on,  &o.  in  consideration  that  the  plaiotiSi 
at  the  request  of  the  defendant,  [hs  then  being  can  attorney  of  tie  Court  af 
our  lord  the  king  before  the  king  himeelf^  or  he  then  being  a  earner  of 
goods  for  hire  from,  ^c,  to,  ^c]  had  then  retained  and  employed  him  as 
such  attorney  to,  ftc;  or  the  dedsration  may  begin  by  a  formal  tiuhtce- 
ment,  as  in  the  precedent  referred  to  in  the  notes  (i).  Where  a  variety  of 
facts  preceded  the  contract,  and  are  so  connected  with  it  that  the  state- 
ment of  them  is  necessary  to  render  the  count  intelligible,  it  is  obviously 
better  to  adopt  a  formal  inducement  (V),  than  in  die  description  of  the  con- 
sideration or  of  the  contract  to  show  those  facts  in  one  continued  sentence 
of  great  length.  Thus,  in  an  action  on  a  wager  on  a  horae-race,  it  is  usu- 
al  to  begin  the  declaration  with  an  inducement  of  the  expected  race  (m)« 
So,  in  assumpsit  upon  an  award,  the  existing  diflferences  between  the  pai> 
ties  are  concisely  stated,  as  that  ^'certain  differences  had  existed  and 
were  depending  (n)  ;  and  on  a  contract  to  pay  money  upon  a  considera- 
tion of  forbearance  the  declaration  begins  by  stating  with  brevity  the  exis- 

[  •291  ]  tence  of  the  debt  forborne,  and  from  whom  it  is  due  ((?).    The  ^mduce- 


i: 


A)  1  M.  &  M.  311.  (Jt)  See  ante,  262 ;  andws^  vol.  ii. 

t)  See  the  forms  and  parts,  anUy  291.  (/)  4  B.  &  C.  345 ;  6  D.  &  R.  438,  S.  C. 


\j)  Properly  speaking,  the  term  contract  (m)  Post,  vol.  ii 

inclades  the  consideration  as  well  as  the  (n)  Id. 

promise.    Bnt  it  is  here  used  an  signifyins  (o)  Id. 
the  defendant's  promise  only. 
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ueiitf  €t  ftT^nnent  bj  wnj  of  introductory  aOegaiioii,  is  peculiarly  proper     it.  its 
frtiere  t  party  is  charged  upon,  or  in  respect  of,  the  breach  of  a  contract  '^'*'  ^^' 
or  tmjdied  duty,  reeulting  from  any  particular  character  or  capacity  of  the  ^^^^^^,^3^ 
defendant    Thus,  in  a  declaration  against  an  attorney  for  negligence,  or  of  action. 
a  carrier,  a  coach  proprietor,  a  wharfinger,  or  captain  of  a  ship,  or  an  inn- 1.  in  as- 
keeper,  for  the  loss  of  goods,  Ac,  it  is  usual  and  proper  to  show,  by  way  sumpsit. 
43ft  inducement,  or  at  least  by  other  averments  in  the  declaration,  that  the  ^-  ^^^<^' 
defendant  followed  tiie  occupation  in  respect  of  which  the  plaintiff  em*  "^^^' 
ployed  him.    If  no  such  allegation  be  contained  in  the  declaration,  the  de« 
fendaat  cannot  be  charged  thereon  for  the  breach  of  a  duty  which  results 
only  from  the  particular  character  which  he  held,  and  in  reference  to  which 
he  was  retcdned  (i?).    But  where  the  mere  statement  of  the  consideration 
and  promise  will  be  sufficientiy  intelligible,  without  any  prefatory  allegation, 
they  may  be  set  forth  without  any  inducement ;  as  in  declarations  upon 
bills  of  exchange,  &c.  wlttch  shoidd  proceed  at  once  to  stato  the  instru- 
nent  or  contract,  without  any  preamble  of  the  custom  of  merchants,  which 
ou^t  not  to  be  set  forth  (9)4 

It  is  said  that  as  the  office  of  an  inducement  is  explanatory,  it  does  not 
in  general  require  exact  certainty  (r).  Thus,  where  an  agreement  with  a 
third  person  is  statod  only  as  inducement  to  the^defendant's  promise, 
which  is  the  principal  cause  of  the  action,  it  was  considered  in  general  suf> 
ficient  to  state  such  agreement  witiiout  certainty  of  name,  place,  or  per-* 
son  («).  This  rule  prevailed  in  the  statement  of  matter  which  merely  con- 
etitnted  an  executed  or  past  oantideratUm  (t) ;  as  when  the  declaration  * 
charged,  that  in  consideration  that  the  plaintiff  *<  had,  at  the  defendant's  re« 
quest,  granted  to  him  by  deed  the  next  avoidance  of  a  certain  church,"  the 
defendant  promised  to  pay  the  plaintiff  £100,  the  court  held  the  declaration 
good,  although  it  was  objected,  in  arrest  of  judgment,  that  the  time  or 
place  at  which  the  grant  was  made  was  not  stated  (u).  So  in  declaring 
upon  a  promise  to  pay  money  in  consideration  of  the  forbearance  of  a  pre- 
ceding debt,  though  some  cause  of  action  must  be  alleged,  it  was  not  ne' 
cessary  to  state  the  particular  cause  or  subject^natter  of  the  debt,  or  the 
time  when  or  place  where  it  was  contracted  (x) ;  and  in  an  action  for  neg« 
Itgence  against  an  attorney  who  had  been  employed  to  sue  another,  it  was 
not  necessary  or  advisable  to  state  in  an  inducement  that  such  other  person 
was  indebted ;  and  if  it  be  stated  though  unnecessarily,  it  must  be  prey- 
ed (y).  But  where  the  inducement  disdosing  a  part  consideration  *also  [  *292  ] 
professes  to  stato  some  matter  material  to  be  ascertained  with  certainty,  it 
must  be  stated  with  precision  and  particularity  (s).  Therefore,  where  in 
a  declaration  in  assumpsit  for  not  acceptmg  a  lease,  the  inducement  charg- 
ed that  the  plaintiff  was  possessed  of  the  premises  for  a  certain  term,  end- 
ing on  a  day  named,  and  the  proof  fdiowed  that  he  had  only  a  shorter 
term,  the  court  held  the  variance  fatal  (a).  It  suffices  if  the  introductory 
matter  or  inducement  be  stated  according  to  its  legal  effect  (i)  ;  and  the 

(p)  A  B.  4c  C.  345  ;  1  D.  &  K.  738,  S.  C. ;  C.  31,  43 ;  E.  10,  18 ;  13  East,  105,  116  j 

see  6  Moore^  54 ;  2  New  Bep.  345,  454 ;  12  and  see  2  Chit.  Rep.  311 ;  5  T.  R.  143. 

East,  94.  («)  Cro.  Eliz.  715. 

(})  Ante,  216,  217.  h)  Hob.  18  ;  pose^  vol.  ii. 

(r)  Tidd,  9th  edit.  436,  cites  Com.  Dig.  (y)  Peake's  Rep.  119. 

Pleader,  C.  31 ;  see  13  East,  116  ;  3  T.  R.  (z)  13  East,  102 ;  post^  vol.  ii. 

646,;^  Bnller,  J.;   Stephen,  2d  edit.  364,  (a)  1  M.  &  P.  717;  4  Bingh.  653,  S.  C,> 

416,  cites  Cro.  Eliz.  715.  see  1  B.  &  B.  536. 


s)  Yelv.  17.  (b)  3  Moore,  674,  695,  696. 

/)  Id. ;  10  Co.  59  b ;  Com,  Dig.  Fleador, 

Vol.  I.  41 
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IV.  ITS    first  part  of  the  rule,  that  allegations  of  matter  of  iubst^noe  maj  be 
FASTS,  &c.  gubstaatially  proved,  but  alle^itioDS  of  matter  of  descriptioa  must  be 
iW^cause  ^^>^7  proved  (c),  applies  pecdiarlj  to  averments  in  an  indiicement ;  and 
of  action    therefore  if  the  inducement  be  not  a  mere  matter  of  description,  and  it  be 
1.  In  as-    substantially  proved  as  alleged,  aslig^it  variance  will  be  immaterial.    Even 
sompsit.     material  matter  laid  in  an  inducement  need  not  be  proved  precisely  as  al- 
1.  Induce-  ^eged  when  stated  under  a  videUeet^  if  it  be  correct  in  substance.    Thus, 
^"^^ '        where  in  a  declaration  to  recover  from  the  defendant  a  debt  due  from  a  third 
person,  which  the  defendant  had  promised  to  pay  in  consideration  of  for^ 
bearance,  the  sum  due  was  stated  in  the  inducement  under  a  videlicet  to 
be  £26, 13«,  6<2.,  and  was  described  as  the  balance  of  a  larger  sum,  and 
the  statement  of  the  contract  referred  to  the  sum  so  alleged  in  the  induce- 
ment to  be  due,  but  only  £26  were  due  as  the  balance ;  the  Court  held 
that  the  variance  was  not  material  (d)  (1).    In  general,  however,  eyeiy 
allegation  in  an  inducement,  which  is  material  and  not  impertinent  and  for- 
eign to  the  cause,  and  which  consequentiy  cannot  be  rejected  as  surplusage^ 
must  be  proved  as  alleged,  and  a  variance  would  be  fatal ;  and  consequent- 
ly great  attention  to  the  facts  is  necessary  in  framing  the  inducement,  and 
care  must  be  taken  not  to  insert  any  unnecessary  allegation  (e).    Thus, 
in  the  case  just  mentioned  against  an  attorney,  wnere  the  declanition  stat- 
ed that  E.  F.  was  indebted  to  the  plaintiflf,  and  that  the  plaintiff  employed 
the  defendant  to  sue  her,  it  being  proved  tiiat  E.  F.  was  a  feme  covert  at 
the  time  the  supposed  debt  accrued,  and  consequenUy  not  in  point  of  law  ior 
-  debted,  the  plsuntiff  was  nonsuited ;  though  the  declaration  might  have  been 
sufficient  witiiout  stating  that  the  third  person  was  indebted  (/)•    Where, 
however,  the  matter  unnecessarily  stated  in  the  inducement  is  wholly  im- 
pertinent, and  might  be  struck  out  as  surplusage,  there  are  some  cases  in 
[  *29S  ]  which  a  &ilure  in  proof  of  such  statement  would  not  be  material  (^)/ 

Indnce-  The  recent  rules  of  {heading,  EGlary  Term,  4  W.  4,  as  they  apply  to 
o^urav-  ™^^  actions,  and  especially  Mmmpeit  and  eaee^  now  relieve  a  plaintiff 
eraed  need  £nom  the  necessity  for  provmg  matter  of  indiAeement^  or  from  any  risk  of 
not  be  variance  in  the  statement  thereof,  unless  the  defendant's  plea  expreeely  tra- 
^  verse  or  deny  the  inducement ;  thus,  in  an  action  on  the  case,  if  the  dec- 

laration state  that  the  plaintiff  woe  poeseseed  of  a  close  and  a  pond  full  of 
water  therein^  and  then  stated  an  injury  to  the  water  in  the  pond,  it  was 
held  that  the  plea  of  not  guHty  did  not  put  in  issue  the  inducement,  even 
though  connected  withv the  descripti<m  of  the  injury,  and  therefore  the 
defendant  could  not  on  the  trial  dispute  the  correctness  of  the  induce- 
ment (K). 

Sdiy.  The       In  treating  of  the  rules  relative  to  the  statement  of  the  OonBideration 

Considera- 

(c)  AsUCi  230,  note  (c) ;  3  B.  &  C.  4 ;  6  2d  edit.  285.    As  to  what  may  be  struck  oat 
D.  dc  R.  626,  S.  C. ;  see  farther  as  to  this,  as  surplasage,  see  ante,  229. 
post,  (/)  Peake's  Rep.  119. 

(d)  2Moore,  114;  see  1  B.  dc  B.  536;  (g)  Ante,229i  2Bla.R.840;  Doagl.667; 
see  post  as  to  the  scUicet.  3  T.  R.  498 ;  3  T.  R.  646. 

(€)  Ante,  228,  230 ;  4  B.  &  C.  380 ;  6  D.  (h)  Dukes  v.  Gostling,  3  Dowl.  619;  Pran- 
&;  R.  500,  S.  C. ;  Dougl.  667 ;  5  T.  R.  498  ;  knm  v.  Earl  Falmouth,  4  Nev.  6c  Man.  330 ; 
3  B.  Ac  P.  463  ;  2  Chit.  Rep.  311 ;  Steph.    1  Harr.  &  Wol.  1 ;  6  Car.  &  P.  529,  S.  C. 


tioH, 


(I)  In  declaring  in  assumpsit  on  a  coUateral  undertaking,  the  declaration  must  be  spe- 
cial, setting  forth  the  contract ;  but  if  the  undertaking  be  originali  the  plaintiff  may  de- 
clare generally.    Northup  v.  Jacksoo,  13  Wend.  85. 
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fbr  fhe  oontrftct,  we  iriH  eonaider,  Ist,  What  eonsidenttioii  must  mpear  on     it.  its 
Ifce  ftoe  of  the  deelaration,  and  how  it  shoold  be  etated ;  and  Sdlj,  the  '**"'  ^^' 
doetrine  of  varianee%  between  the  statement  of  the  eonrndertOion  and  the  ^^^'  2?^ 

•jy         •  1^    «••.  cause  oi 

mdmee  m  support  of  it.  acticm. 

In  declaring  upon  a  contract  not  nnder  seal,  it  is  in  all  cases  necessary  i.  in  as- 
to  state  that  it  was  a  contract  that  imports  and  impUe$  consideration,  as  a  snmpsit. 
bill  of  exchange  or  promissory  note  (t),  or  expreMly  to  state  the  particular  2-  ^^^ 
eanridetatim  npon  which  it  was  founded  (K)  (1)  ;  and  it  is  essential  that  ^^^^^' 
the  consideration  stated  should  appear  to  be  legally  student  to  support 
the  promise,  for  tiie  breach  of  which  the  action  is  brought  (2) .    An  examinsr 
tioD  of  the  various  points  of  law  relating  to  the  sufficiency  of  considera- 
tion (I),  would  be  foreign  to  the  object  of  this  treatise ;  but  it  may  be  im- 
portant to  make  s<Hne  few  observations  as  to  the  mode  of  stating  the  con- 
sideration upon  the  record  in  sudi  a  manner  that  it  may  appear  legally  suffi- 
cient   Although  no  mode  of  pleading  can  enable  a  plamtiff  to  recover 
when  the  consideration  is  insufficient  or  illegal,  if  the  defendant  by  his 
idea  properly  raise  the  question,  yet  it  may  not  unfrequentiv  occur  that  a 
0iAcient  consideration  may  exist,  but  that  tiie  action  may  be  defeated  in 
consequence  of  the  statement  upon  the  pleading  being  imperfect. 

In  declaring  upon  bills  of  exchange  sm  promseory  notee^  and  some  other 
legal  liabilities,  the  mere  statement  of  the  liability  which  constitutes  the 
consideration  is  sufficient  (3)  ;  but  in  other  cases  of  simple  contracts,  it  is 
necessary  that  the  declaration  should  disclose  a  conrideration,  which  may 
consist  of  either  benefit  to  the  defendant,  or  ^detriment  to  the  plaintiff,  or  [  •294  1 


(i)  These   instnunents   alwayv   imp^  a  avoided,  Ridom  «.  Bristow,  1  Tn.  Bep.  84 ; 

coosidenaion,  Graluim  o.  Fitman.  5  Nev.  Ac  Foplewell  v.  Wilsoui  1  Stra.  264. 

Man.    137,  so   that;  although   the    statute  (^  Com.  Dig.  Action,  Assumpsit,  3;  Bui. 

against  frands,  29  Car.  2,  e.  3,  s.  4,  requires  N.  P.  146,  147 ;  1  Saond.  211,  n.  2. 

an  uidertaking  by  a  third  person  to  pay  the  (/}  See,  in  general,  1  Saond.  211,  n.  2 ;  3 

debt  of  another  to  state  tne  consideration,  Chit.  Com.  Law,  63  to  99;  ChiL  jon.  on 

yet  by  means  of  a  bill  or  note  the  statute  is  Contr.  6,  &;c. 


(1)  Donelass  o.  Davie,  2  M'Cord,  218 ;  Bomet  o.  Biscoe,  4  Johns.  235 ;  Powell  v. 
Brown,  3  Johns.  100 :  Bailey  v.  Freeman,  4  Johns.  280 ;  Lansin  v,  M'Eillip,  3  Caines, 
288;  Beauchamp  v.  Bosworth,  3  Bibb,  115;  Beverleys  v.  Holmes,  4  Munf.  95 ;  Moseley 
«.  Jones,  5  Monf.  23 ;  Hendrick  v.  Seeley,  6  Conn.  176 ;  fiussell  v.  South  Britain  So- 
ciety, 4  Conn.  508 ;  Brooks  «.  Lowrie,  1  Nott  &  M.  342 ;  De  Forest  v.  Frary,  6  Cowen, 
151 ;  Lansing  v.  M'Killip,  3  Caines,  286;  Carrell  v.  Collins,  2  Bibb,  427 ;  Favor  v.  Phil- 
brick,  7  N.  Hamp.  326 ;  Moore  v.  Ross,  7  N.  Hamp.  528 ;  Shelton  ©.  Brace,  9  Yerger,  24 : 
Decker  v,  Biriiap,  1  Morris,  62 ;  Braner  o.  Stoat,  Hardin,  225 ;  Hemmenway  v.  Hicks,  4 
Pick.  497 ;  Gaines  v,  Kendrick,  2  Con.  Ct.  339 ;  Benden  «.  Manning,  2  N.  Hamp.  289 ; 
Moseley  v.  Jones,  5  Mamf.  23 ;  Wheebright  «.  Moore,  1  Hall,  201 ;  Connolly  v,  Cottle,  1 
Breese,  286  ;  Harris  v.  Rayner,  8  Pick.  541. 

It  is  not  sufficient  to  allege  that  the  defendant,  "  being  indebted^'  in  a  certain  stun  In 
consideration  ti^ereof,  promised  to  pay,  Ccc.  without  alleging  the  cause  or  consideration  on 
which  the  debt  is  founded ;  and  this  rule  applies  to  special  as  well  as  to  general  a.ssump6it. 
Beauchamp  v.  Rosworth,  3  Bibb,  115 ;  S.  P.  Chandler  v.  Stale,  5  Har.  6c  Johns.  284 ;  Mau- 
ry V,  Olive,  2  Stew.  472.  * 

In  Massachusetts,  by  long  practice,  a  declaration  alleging,  that  the  defendant  beine  in- 
debted *'  according  to  the  account  annexed"  to  the  writ,  promised,  &c.  is  good.  Rider  v. 
Robins,  13  Mass.  284.    The  schedule  supplies  the  allegation  of  consideration,  id. 


E2)  Harding  o.  Cragie,  8  Vermont,  501. 
3)  In 


declaring  on  a  promissory  note  (either  in  assumpsit  or  in  debt)  under  the  statute 
of  Anne,  it  is  not  necessary  to  allege  any  consideration ;  the  terms  of  such  a  note  import 
a  consideration.  Peasely  v.  Boatwright,  2  Leigh,  198.  See  Chappel  v.  Proctor,  Harper, 
49 ;  Gaines  v.  Kendrick,  2  Rep.  Con.  Ct.  339 ;  M'Curdy  «.  Dudley,  1  Marsh.  288 ;  Mors 
«.  M'Cland,  2  Ham.  5 ;  Richmond  «.  Pattenson,  3  Ham.  368.  Notes  not  negotiable,  see 
Jerome  v.  Whitney,  7  Johns.  321 ;  Odiome  v.  Odiome,  5  N.  Hamp.  316.  Bank  Notes^ 
Oilbert  v.  Nantucket  BaoJc,  5  Mass.  97. 
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OF  THE  DfiCLuUUTlOIf , 


IV.  IT« 
fAtLT9,  tec, 

5th}y. 
The  cause 
of  action* 

1.  laas- 
fsumpsit. 

2.  The 
consldera* 
tioQ. 


the  promise  iritt  efvpeer  to  be  imSmn  paetum^  and  the  deelttratien  wiU'eo^^ 
Bequentlj  be  insuffioient  (m)  (1).  Tk«8,  where  the  plaiatiif  dedavedihifc 
a  persoiiy  sinoe  deoeasedy  iras  indebted  te  him,  and  that  after  the  deatfi^ 
in  eonsideration  of  the  premises,  and  that  the  plaintiff)  at  the  defeadant's 
reqaesty  <'  would  give  time  for  the  payment  of  the  debt,"  the  defendant 
promised,  &c.;  but  did  not  state  that  there  was  any  person  in  exieteBce 
who  was  liable,  in  respeot  of  assets  or  otherwise,  to  be  sued  by  the  plaia* 
tiff  for  the  debt,  aod  to  whom  he  gave  time ;  the  declaratioa  was  hdd  ift* 
sufficient  on  demurrer ;  for  no  benefit  was  shown  to  move  to  the  defendanliy 
nor  did  it  appear  that  any  detriment  had  beM  sustained  by  the  plaintiff,  as 
it  was  not  stated  that  any  one  was  liable  to  be  sued  by  him,  or  that  he  had 
suspended  the  enforcement  of  any  right  (n).  So,  where  the.  dedaratioD 
in  assumpsit  alleged,  that  in  consideration  that  the  plaintiff  would  retain 
and  employ  the  defendant  to  lay  out  a  sum  of  money  in  the  purchase  of 
an  annuity,  the  latter  undertook  io  do  kii  duty  in  ih4  prenmeay  and  that  the 
plaintiff  aocordingly  did  retain  the  defendant,  but  that  the  defendant  neglect- 
ed to  do  his  duty,  and  took  an  insufficient  security ;  it  was  held,  on  votioa 
in  arrest  of  judgment,  that  the  count  was  bad,  sinoe  it  did  not  show  that 
any  reward  was  to  be  paid  to  the  defendant,  nor  a?er  that  the  defendant 
was  employed  as  an  attorney,  or  in  any  particular  chitfacter,  by  reason  of 
which  it  became  his  absolute  duty  not  to  take  a  security  of  an  insi^ment 
nature  («). 

Upon  this  subject  it  has  been  laid  down  as  a  rule,  that  the  eonsidera> 
tion  should  be  co-eztensive  with  the  pronuse,  in  order  to  support  it.  T^wb 
where  the  plaintiff  stated  that  the  defendant  was  liable  in  the  character  of 
gxeciUar  to  pay  a  certain  debt,  and  then  averred,  that  in  consideration 
thereof,  he  personally  promised  to  pay  the  debt,  the  declaration  was  held 
bad  in  arrest  of  judgment,  no  additional  consideration  being  shown  for  the 
enlarged  responsibility  arising  from  the  pr<»nise  (je?  ).  And  upon  the  same 
principal,  a  declaration  against  a  husband  alone,  on  his  mere  promise  to 
pay  the  debt  of  his  wife  contracted  before  marriage,  without  showing  any 
new  consideration,  was  also  considered  insufiSciont,  and  the  judgment  was 
arrested  (g)  (2). 


(m)  See  previous  note;  4  East,  455,*  1 
Taunt.  522. 


(»)  4  East,  455. 
(o)  4  B.  &  C.  34 
M'Clel.  &  Y.  205,  S.  C,  in  which  it  was 


4  B.  &  C.  345 ;  but  sec  2  Bingh.  464 ; 


held  that  a  count  in  assumpsit  that  the  plain- 
tiff fuid  retained  the  defendant,  at  his  re- 
quest, to  lay  out  ;C700  in  purchase  of  an 


annuity  ;  that  defendant  promised  to  lay  it 
out  securely ;  that  plaintiff  delivered  Ot« 
money  to  him  for  that  purpose,  and  that  de- 
fendant laid  it  out  insecurely  ;  contained  a 
sufficient  consideration  for  the  defendant's 
promise,  ^ter  verdict. 
p)lT.  R.  350  a. 
[q)  Id,  348. 


(1)  Curley  v.  Dean,  4  Conn.  265.  MTienever  the  instrument  declared  on  does  not  on 
its  face  disclose  a  consideration  it  must  be  averred  and  proved.  Douglas  v.  Davis,  2 
M'Cord,  218.  In  declaring  in  assumpsit  for  the  breach  of  a  contract,  it  is  not  necessary  to 
set  forth  the  payment  of  a  part  of  the  consideration,  admitted  by  the  contract  to  have  been 
received.    Pox  v.  Dey,  3  wend.  357. 

Where  a  note  is  not  given  upon  any  one  consideration,  which  whether  good  or  not, 
whether  it  fail  or  not,  goes  to  the  whole  note  at  the  time  it  is  made,  but  for  two  distinct 
€Uid  independent  considerations,  each  going  to  a  distipct  portion  of  the  note,  and  one  is  a 
consideration  which  the  law  deems  valid  and  sufficient  to  support  a  contract,  and  the  other 
not,  there  the  contract  shall  be  apportioned,  and  the  holder  shall  recover  to  the  extent  of 
ihe  valid  consideration,  and  no  further ;  and  the  question  a^  to  the  amount,  is  for  the  jury. 
Parish  V.  Stone,  14  Pick.  198.  A  declaration  on  an  indorsement  of  a  note  guarantying 
payment  by  the  maker  must  set  out  the  consideration  of  such  indorsement.  Greece  i^. 
pddge,  2  Ham.  430.    Sec  Wheelwright  tJ.  Moore,  1  Hall,  201, 

(2)  See  Beny  v.  Harper,  4  Gill  Ac  Johns.  470, 
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Wktb  ihe  eoBsidwttioii  for  the  defendaal's  conferaot  eoMists  of  any    i^.  rrs 
mgfummt  on  tho  pari  of  the  plaatiff,  it  must  appear  from  the  declaration  ^^'^^  ^^* 
i£rt  soeh  agroement  was  binding  on  the  plmntiff  at  the  time  the  defendant's  The^'c^nse 
prombe  was  made ;  for  if  it  riiould  appear  from  the  declaration  that  the  ob*  of  action. 
ligatioii  was  all  on  one  side,  the  defendant's  ^engagement  would  be  nvdum  r  •295  1 
jpaeeiis»9  and  the  declaration  consequently  bad  (r)  (1).     We  have  already  1.  in  as- 
sten^  that,  at  least  in  some  instances,  it  may  be  sufficient  to  show  that  the  ^Qi^psit. 
eonsideratMQ  ma?ed  from  a  third  peison,  if  the  ivomise  be  made  for  the  ^'  ^^ 
benefit  of  tiie  plaintiff  (a).  Zl 

When  paort  of  an  entire  consideration,  or  one  of  several  considerations, 
stated  in  a  declaratian,  is  merely  friwlmn^  and  void,  without  being  illegal, 
and  ik^  retidue  i$  good^  and  extends  to  the  whole  of  the  promise,  the  void 
part,  will  not  vitiate>the  declaration  (2),  but  may  be  rejected  as  surplusage ; 
and  the  promise  will  be  referred  to  and  supported  by  that  part  of  the  con- 
nderatioQ  which  is  legally  suffieient  (0-  But  if  part  of  an  entire  consid- 
eration, or  cms  of  several  cenriderations  stated,  be  Hiegal^  though  the  resi- 
due may  be  good,  the  whole  declaration  will,  it  appears,  be  vitiated  by  the 
iHegalpart(u)(8). 

Another  material  circumstance  to  be  attended  to  in  the  statement  of  the 
consideration  is,  that  it  should  be  shown  with  a  proper  degree  of  certainty 
and  particularity.  A  declaration  may  contain  enough  to  disclose  [a  con- 
sideralion,  which  is  legally  sufficient  to  support  the  promise,  but  may  be 
liable  to  objection  on  special  demurrer,  on  account  of  omitting  to  set  out 
tiiat  consideration  with  a  sufficient  degree  of  certainty  (2;).  The  degree  of 
certidnty  required  in  stating  the  consideration  will  depend,  in  some  degree, 
on  the  particular  species  of  consideration  to  be  stated,  and  it  will  there- 
fore be  necessary  to  notice  the  various  kinds  of  considerations.  They  are, 
1st,  JEr«?«rfe<i(4),  ot  2dly,  Executory;  to  which  maybe  added,  Sdly, 
Cmcurrenty  and  4tbly,  Continuing  Considerations, 

(r)  3  T.  R.  653 ;  see  id.  149 ;  1  M.  &  (11)  Cro.  Eliz.  199 ;  4  Leon.  3 ;  T.  Jones, 

Sel.  557 ;  1  B.  &  Aid.  681 ;  16  East,  45 ;  3  24  ;  Com.  Dig.  Action,  Assumpsit,  B,  13. 

B.  &  C.  668,  690 ;  5  D.  &  R.  512,  S.  C.  As  to  the  distinction  of  a  consideration  be- 

(5)  Ante  J  2,  3.    But  see  4  Bar.  &  Adol.  ing  UUgal  in  part  at  common  Uod,  or  by  itat- 

433;  1  Nev.  &  Man.  303,  S.  C.  ttfc,  see  Hob.  14;   1  Saund.  66,  n.  1;  3 

rt)  Ring  V,  Roxbrough,  2  Crom.  &  Jer.  Taunt.  244 ;  5  Id,  746  j  6  U,  359  j  4  M.  & 

418 ;  2  Tyr,  468 ;  King  u.  Sears,  2  Crom.  Sel.  66  ;  Chit.  jnn.  Contr.  228,  229. 

M.  &  Ros.  48 ;  Cro.  Eliz.  148,  848 ;  Cro.  (z)  See  the  general  rule  as  to  certainty  in 

Jac.  128 ;  1  Sid.  38 ;  Bui.  N.  P.  147.  pleading,  anfe,  238. 

(1)  Van  Alstyne  v.  Whimple,  5  Cowen,  162 ;  Loomis  v.  Newhall,  15  Pick.  159  \  Bon- 
alien  v.  Lenox,  6  Dana,  91  j  Woodraff  v.  Heniman,  11  Yermt.  592 ;  Hinesbury  v.  Sum- 
^er,  9  Yermt.  23 ;  Armstrong  v.  Toler,  11  Wheat.  258 ;  Carlton  v.  Whitcher;  5  IH.  Hamp. 
196 ;  Htnde  «.  Chamberlain,  6N.  Hamp.  225;  Pratt  v.  Oliver,  1  Hoff.  479. 

(2)  See  Beach  «.  Lee,  ?  Dall.  256 ;  Bockner  v.  Smyth,  4  Desaus.  Cha.  371 ;  Lowry  0. 
Brooks,  2  M'Cord»  421, 

(3)  See  Chitty  Contr.  (7di  Am.  ed.)  426, 664,  692  and  notes ;  Woodruff  e.  Heniman,  11 
Yermont.  592 ;  Loomis  p.  Newhall,  15  Pick.  159 ;  Carlton  v.  Whitcher,  5  N.  Hamp.  196. 

(4)  Where  a  son  who  was  of  full  age,  and  had  ceased  to  be  a  member  of  his  father's 
fiunily,  was  suddenly  taken  sick  among  strangers,  and  being  poor  and  in  distress,  was 
reliered.by  the  plaintiff,  and  afterwards  the  father  wrote  to  the  plaintiff^  promising  to  pay 
him  the  expenses  incurred,  it  was  held  that  such  promise  would  not  sustam  the  action,  there 
being  no  consideration  for  it.  Mills  «.  Wyman,  3  Pick.  207.  See  the  limitation  of  the 
role,  "  that  a  moral  obligation  is  sufficient  to  support  an  express  promise,"  there  stated  by 
Parker,  C.  J.  See  also  Cooke  v.  Bradley,  7  Conn.  57.  See  farther  Andrews  v.  Ives,  3 
Conn.  368 ;  Dodge  «.  Adams,  19  Pick.  429 ;  Parker  v.  Carter,  4  Munf.  273 :  M'Pherson  v. 
Bees,  2  Pennsylv.  521 ;  Bently  9.  Morse,  14  John.  468 ;  Glass  v.  Beach,  5  Vermont,  175; 
Barlow  v,  Smith,  4  ib.  141;  Commissions  «.  Perry,  5  Ham.  58;  Turner  v.  Patridge,  3 
Pennsylr.  172 :  Soevely  v.  toid^  9  Watu,  401 ;  Stafford  v.  Bacou,  25  WendeU,  384 ;  S.  C* 
2  Hill,  353, 


^ 
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IT.  ITS  let.  An  executed  cottrideration  C<msi8i8'  of  sometbin^  paat  of  dtme  he- 
Vhi^'  T^  ^^'^  ^^  making  of  tiie  promise.  It  ia  said  not  lo  be  neoeasaiy  in  stating 
can^  of  ^  ^^<^^Ji^  considerations,  to  allege  them  with  the  certaintf  of  time  and  plaee 
action.  required  in  stating  ezecntory  considerations  nor  with  the  same  pariuraiar- 
1.  In  as-  ity  in  other  respects  as  to  quantity,  quality,  value,  fto.  (y) ;  becavse  tlie 
sTunpsit.  allegation  of  a  past  consideration  is  considered  to  be  matter  of  roduoe* 
consiSra-  ^^^^^  •^^  ^  9a<Ai^  not  in  itself  traversable  («)•  It  must,  however,  be 
tion.  shown,  that  the  executed  ^considerations  arose  cA  the  drfemdomfe  reqitmA 

[  *296  ]  (a)  (1),  though  such  request  may,  in  some  cases,  be  tmjrfi^d(2)m 
Statement  eiuiijence^  as  when  the  defendant  has  derived  b^iefit  from  tiie  ooosideration, 
^  coi^id?  ^^  ^^  afterwards  made  an  express  promise  to  the  {rfaintiff  (8)  w  has  re- 
erations.     Cognized  the  plaintiff's  act ;  and  it  is  only  necessary  in  cases  of  executed 
consideration  to  state  that  the  consideratioa  finr  the  defendant's  promise 
moved  at  Me  request  (i),  the  executed  consideration  must,  in  legal  estima- 
lion,  be  of  some  value,  but  the  performance  by  the  plaint^  of  any  act  he 
was  not  legally  bound  to  perform  would  suffice,  as  the  producing  or  gnF- 
ing  to  the  defendant  a  certain  letter  (e).    There  are  some  cases  in  which 
the  plaintiff  has  the  option  of  stating  the  consideration  either  as  an  exeout> 
ed  or  as    an  executory  consideration,  and  which  will  be  hereafter  notic- 
ed ((I)- 

2dly.  In  the  statement  of  an  JSxectUortf  consideration  a  greater  degree 


(y)  See  13  East,  105, 116,  117;  Stephen,  (b)  King.  9.  Seans,  2  Cr.  M.  &  B.  48;  1 

2d  edit.  365,  415 ;  see  as  to  matter  of  in-  Saond.  264,  note  1^  a  good  instance,  it  was 

dacement,  ante^  290.  there  stated,  that  m  consideration  tnat  the 

(z)  Td. ;  Bui.  N.  F.  146 ;  Salk.  22 ;  Hob.  plaintiff  foauld  forbear  to  distrain  on  a  thiid 

106.    Sed  quaret  it  is  certainly  trmfersable,  peraon  (withoat   aaying  at  drfendaHfs  rc- 

and  though  it  need  not  be  averred  on  what  questj)  defendant   undertook  to   pay,  &c^ 

precise  day  the  executed  consideration  took  and  held  sufficient  on  special  demurrer, 

place,  yet  it  must  be  shown  ^at  it  had  pre-  (c)  Wilkinson  o.  OliTera,  1  Bing.  N.  C. 

ffiotaly  occurred  as  **  befitre  them"  &cc,  490. 

(a)  1  Saund.264,n.  1;  2Stra.933:  Dyer,  (d)  PoU,  298,  note  (0;  7  Bar.  &  Ores. 

272 ;  and£«r  Parke,  B.,  in  King  v.  Sears,  2  423. 
Cr.  M.  6c  Ros,  53. 


(1)  Parker  v.  Crane,  6  Wend.  647 ;  Leland  v.  Douglass,  1  Wend.  492 ;  Balcolm  v,  Crog- 
gin,  5  Pick.  295 ;  Train  v.  Gold,  5  Pick.  386 ;  Jewett  «.  Somersett,  1  Greenl.  128 ;  Ooldsbr 
V,  Robinson,  1  Blackf.  247 ;  Stoever  o.  Stoever,  9  Serg.  6c  R.  434.  A  past  and  executed 
consideration,  which  is  not  alleged  to  have  been  at  the  request  of  the  defendant,  and  in  no 
way  appears  to  have  been  for  ms  advantage,  is  no  legal  consideration,  and  is  a  defect  not 
cured  oy  verdict.  Raiding  v.  Cragie,  8  Vermont,  501 ;  Ohitty  Contracts  (6th  Am.  ed.)  61, 
and  note  (3).  See  Bulkley  v,  Landon,  2  Conn.  204 ;  Chaffe  v.  Thomas,  7  Gowen,  858 ; 
Lonsdale  v.  Brown,  4  Wash.  C.  C.  148;  Hitchcock  v.  Litchfield,  1  Root^  206. 

An  entire  promise  founded  partly  on  a  past  and  executed  consideration  and  partly  on  an 
executory  consideration,  is  supported  by  the  executory  consideration.  Loomis  o.  Newhall, 
15  Pick.  159 ;  Andrews  v.  Ives,  3  Conn.  368 ;  see  No.  43  Amer.  Jurist,  2  to  16,  and  cases 
there  cited  for  an  examination  of  the  doctrine  of  executed  consideration.  The  law  relating 
to  past  or  executed  considerations,  is  fully  discussed  in  the  opinion  of  Kent,  J.,  in  Livings- 
ton V.  Rogers,  1  Caines,  583,  where  it  is  held,  in  conformity  to  the  case  of  Hayes  «.  War- 
ren, Str.  937,  (cited  in  note  e.)  that  a  promise  laid  to  have  been  made,  afterwards,  on  the 
same  day  with  the  consideration,  is  a  nudum  pactum.  See  also  Comstock  v.  Smith,  7  Johns. 
87 ;  Hicks  v.  Burhans,  10  Johns.  243 ;  Everts  o.  Adams,  12  Johns.  352 ;  Mitchell  v.  Bell, 
Tftylor,  61 :  Frear  v.  Hardenbergh,  5  Johns.  272 ;  Robertson  v.  Bethune,  3  Johns.  350. 
See  also  Eawtu^  v.  Davis,  16  Johns.  281,  and  the  reporter's  note,  283.  But  see  Clark  v. 
Herring,  6  Binn.  33 ;  Greeves  o.  McAllister,  2  Binn.  591 ;  6  Mass.  43. 

(2)  As,  from  the  beneficial  nature  of  the  act  performed  by  the  defendant.  Hicks  v. 
Burhans,  10  Johns.  243 ;  Livingston  v.  Rogers,  1  Caines,  585,  586 ;  Comstock  v.  Smith, 
7  Johns.  88 ;  Oatfield  9.  Warning,  14  John.  188. 

<3}  Gteeves  v.  M'Allister,  2  Binn.  591.    See  Goldsby  v.  Robertson,  1  Blackf.  247. 
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of  oeiteinfy  is  required  (e).    The  ocmsideralion  and  the  pramiae  of  ihe     iv*  m 
defendant  are  two  distinct  thingBy  in  order  to  show  that  the  plaintiff  pes-  !^7''^^ 
Besses  a  right  of  action,  it  is  in  general  necessary  to  aver  performance  of  xhe^ cause 
the  oonsidecation  on  his  part,  which  allegation  being  matenlEJ  and  traver-  of  action, 
sable  must  be  made  with  proper  certainty  of  time  and  {dace,  &c.  (/)  (1).  i.  In  as- 
This  obligation  of  avening  performance  imposes  upon  the  plaintiff  tiie  ne-  ^^^npsiu 
eesnty  of  stating  the  consideration  with  a  greater  degree  of  certamty  and  ^^^^^ 
xninateness  than  in  the  case  of  executed  considerations ;  for  the  Court  tion. 
would  otherwise  be  unable  to  judge  whether  the  performance  averred  in  statement 
the  declaration  were  sufficient  (^).    Thus,  in  an  action  for  wages,  a§reed  of  Execu- 
to  be  paid  to  the  plahitiff  in  consideration  that  he  would  proceed  op  a  cer- 1^^^' 
tain  voyage,  it  has  been  held  necessary  to  state  the  particular  voyage  (h)  (2).  tions. 
But  the  same  degree  of  certainty  is  not  requirea  in  stating  any  particular 
part  of  the  otxisiderationy  with  respect  to  which  the  circumstances  of  the 
case  render  it  unnecessary  to  aver  performance.    Thus,  in  actions  for 
aegUgence,  &c.  agabst  attomies,  carriers,  and  other  bailees,  who  have 
been  employed  by  the  plaintiff  for  reward,  it  is  not  necessary  to  specify 
the  amount  of  ti^e  remuneration  stipulated  to  be  'given,  but  the  plaintiff  [  *297  ] 
may  state  that  the  retainer  was  ^'for  certain  reasonable  reward"  (i).    It 
will  be  observed,  that  in  these  cases  the  payment  of  the  reward  does  not 
constitute  a  condition  precedent,  and  that  in  point  of  fact  it  is  the  retainer 
that  constitutes  the  consideration :  the  reward  may  or  may  not  become 
payable  according  to  circumstances.    But  it  is  obviously  essential  in  gen- 
eral to  aver  that  the  retainer  was  for  reward,  otherwise  the  promise  wonld 
Appear  to  be  nudum  pactum  (i). 

• 

8dly.    A  Oaneurrewt  consideration  occurs  in  the  case  of  mutual  promi-  Statement 
ses,  which  are  a  third  species  of  consideration,  partaking  of  the  nature  of  ^if^^' 
the  preceding  two.    The  plaintiff 's  promUe  is  executedj  but  the  thing  which  sidera- 
he  has  engaged  to  perform  ia  execuUny^  as  in  promises  to  marry,  to  submit  ^^^ 
to  an  award  on  wages,  kc.    The  promises  of  each  party  must  in  general 
be  concurrent  or  obligatory  on  both  at  the  same  time  (3),  to  render  die 
pnHnise  of  either  bin£ng,  and  must  be  so  stated  in  pleading  (Z).    And  in 
these  cases  it  is  not  always  necessary  to  aver  performance  of  the  thing 

(e)  1  Saond.  264,  n.  1.  H.  4 ;  Pleader,  C. 

(/)  Bol.  N.  P.  146  a ;  Salk.  22 ;  Ring.  «.  (h)  2  B.  &  P.  116,  120,  565. 

Boxbfoagh,  2  T]rr.  468 ;  3  Cnxm.  &  Jer.  418.  (t)  See  the  precedents,  of  declaration  in 

A  speciflu  tiaverse  of  die  all^ation  of  per-  assumpsit  against  attomies,  carriers,  &c.  for 

fonnance  was  not,  at  least  before  the  plead-  negligence,  in  the  second  volume ;  and  see 

ing  rales,  H.  T.  4  W.  4,  usual,  in  conse-  13  East,  114,  note,  2  New  Rep.  258;  and 

quence  of  the  latitude  heretofore  allowed  to  see  2  Ring.  464 ;  M'Clel.  &  Y.  205  S.  C. 

Uie  general  issue  in  assumpsit.    But  since  (k)  See  ante,  293,  294 ;  4  B.  &  C.  345 ; 

those  rules  the  allegation  of  consideration  6  P.  &  R.  438,  S.  C. 

and  peribnnance  in  a  special  count  need  not  (/)  3  T.  R.  148,  635  ;  Bla.  Rep.  206 ; 

be  proved,  unless  expressly  denied  in  plead-  Peake,  C.  N.  P.  228;  Hob.  146;  Salk.  112; 

ing.  5  East,  16. 

(g)  See  Com.    Dig.   Action,  Assumpsit, 

,         -       — ■ ■ — ■ ■ — ~-^ — ■ — — ^ — • — ■ — ^^^^^^*^ 

(1)  Glover  V.  Tuck,  24  Wendell,  153;  RusseU  v.  Slade,  12  Conn.  455. 

(2)  Where  the  performance  of  the  act  to  be  done  on  the  part  of  the  plaintiff  is  the  con- 
sideration cf  the  act  to  be  done  by  the  defendant,  the  declaration  states  that  if  the  plaintiff 
would  do  a  certain  act,  the  defendant  promised,  and  then  avers  performance ;  and  it  is  not 
necessary  to  allege  that  the  plaintiff  promised.    10  Mass.  230,  237,  238. 

(3)  Vide  Porter  v.  Rose,  12  Johns.  209 ;  Penn.  Bell.  &  Md.  Steam  Nav.  Co.  v.  Dan- 
dridge,  8  Gill.  6c  Johns.  248 ;  Livingston  v.  Rogers,  1  Caines,  583 ;  Whitall  v.  Morse,  5 
Serg.  &  R.  358 ;  Tucker  v.  Wood,  12  Johns.  190 ;  Brigs  v.  Tillotson,  8  Johns.  235 ; 
Woods  V.  Rice,  4  Metcalf,  481 ;  Morrison  v.  Ives,  4  Smedes  &  Marsh.  652. 


297  ^^  ^"^^  DECLARATION. 

!▼.  ITS  stipulated  to  be  dooe  (1),  the  pluntiff 't  agreement  to  perfonn  being  a  sot 
P4BTS,  dec.  g(>ieQt  consideration  (m) ;  unless  the  perfarmanee  of  one  act  be  the  eon- 
7^^  cause  ^<1^^<^^^<>^  ^^  ^^^  performance  of  the  other,  in  which  case  an  avennent  of 
of  action,   perfomumce,  or  readineu  to  perform,  is  in  general  necessary,  even  in  the 

1.  In  as-  case  of  mutual  promises  (n) ;  as  upon  mutoid  promises  to  marry  and  bar- 
sumpsit.     gains  to  sell  and  accept  goods  (o)  (2). 

2.  The  4thly.  In  the  case  of  a  Continuing  consideration,  the  deelaratioQ  gener- 
atkla.  ^^'  ^ly  states,  that  in  consideration  that  the  defendant  had  become  amd  wa$  ten- 
statement  &Qt  to  the  plaintiff  of  certain  land,  &c.  he  undertook,  during  the  continuance 
of  Contin-  of  t^e  tenancy,  to  rise  the  premieeSj  in  a  tencmtrUke  mcamer,  ^e,  ;  and  the 
nderadon  <1o^'ai^^<>^  ^^^^  ii.veTS  the  continuance  of  the  tenancy  and  tiie  breach  (p)  ; 

'  of  the  declaration  states  the  defendant's  character  and  relative  duty,  and 
his  promise  in  consideration  thereof  to  perform  his  duty.  But  in  eittier  of 
these  cases  of  mere  continuing  conuderation,  the  promise  must  not  be  stat- 
ed to  haye  been  more  extensive  than  the  law  would  presume,  or,  at  least, 
support ;  and  therefore,  a  promise  that,  in  consideration  that  the  defendant 
[  *298  ]  then  was  *tenant  to  the  plaintiff,  he  promised  to  repair ^  fro.,  the  declaration 
will  be  demurrable  (a). 

2.  Of  Va-  ^ 

■  ■ 

consideni-  ^^  the  preceding  observations  we  have  considered  the  necessity  of  show- 
tion.  ing  that  the  consideration  was  legally  sufficient,  and  the  degree  of  certainty 
and  particularity  required  in  stating  it.  Another  important  pobt  to  be  ob- 
served is,  that  the  conmderation,  if  expressly  traversed  or  denied  by  the 
plea,  (but  not  otherwise,  smce  the  new  pleading  rules,  H.  T.  4  W.  4,) 
must  be  proved  as  stated ;  or  the  plaintiff  will  fail  at  the  trial  on  the  ground 
of  a  variance  (3),  unless  permitted  to  amend  under  8  &  4  W.  4,  c.  42,  s. 
23.  Instances  of  variance  in  stating  matter  of  inducement  have  already 
been  given  (r).  It  is  proposed  now  to  notice  the  rules  relative  to  variancee 
in  the  statement  of  the  consideration  ;  and  the  doctrine  of  wirianeee  in  stat- 
ing tiie  promise  or  contract  will  be  explained  in  a  subsequent  part  of  the 
work. 

Great  accuracy  is  required  in  the  statement  of  the  oonsidtratunij  which 
in  an  action  of  assumpsit  forms  the  baas  of  the  contract,  and  if  any  error 
appear  to  have  been  made  hi  describing  it,  the  consequence  will  be,  that 

(m)  1   Wils.  83;    5  T.  E.  409;    1  Ld.  {p)  5  T.  B.  373, 3 East,  150 ;  1  Leon.  102; 

Raym.  264;  1  Salk.  171.  Cro.  Eliz.  94,  715;  2  Leon.  224;   2  Bla. 

(n)  1  Salk.  112. 171 ;  1  Lord  Raym.  665 ;  Bep.  842 ;  1  Marsh.  567 ;  post,  vol.  ii. 

6  T.  R.  570  ;  7  /d.  125  ;  1  Moore,  56.  {q)  1  Marsku  567;  6  Taunt.  300,  S.  C; 

(o)  1  East,  203 ;  2  B.  &  P.  147 ;  1  Sannd.  post,  vol.  ii. 

320  e,  n.  5.  (r)  Antt,  291. 


(1)  Vide  Lent «.  Pandelford,  10  Mass.  230;  Russell «.  Slade,  12  0onn.  463;  TinutaUe. 
Morse,  5  Serg.  &  R.  358 ;  Close  v.  Miller,  10  Johns.  90 ;  Dey  v.  0ox,  9  Wend.  129. 

(2)  Vide  Livingston  «.  Rogers,  1  Catnes,  583  ;  Tacker  v.  Woods,  12  Johns.  190 ;  Keep 
o.  Goodrich,  Id.  397 ;  Gould  o.  Banks,  8  Wend.  562. 

(3)  Where  the  declaration  alleged  an  undertaking  in  consideiation  of  a  contract,  en- 
tered into  by  the  plaintiff  to  Imild  a  ship^  and  the  evidence  was  of  a  contract,  to  finiih  a 
ship  partly  built,  it  was  held  that  the  vanance  was  fatal.  Smitti  v.  Barker,  3  Bay,  312. 
Where  the  contract  stated  in  the  declaration  was  on  a  past  considention  for  the  delivery 
of  goods  without  mention  of  the  place  of  dehveiy,  and  in  the  ahemative  as  to  the  time ; 
and  the  contract  proved  was  an  executory  consideratioD,  to  deliver  goods  at  a  paitkalar 
time  and  place  mentioned,  the  variance  was  held  fatal  and  the  vetdict  set  aside.  Robeit- 
son  V.  Lynch,  18  Johns.  451. 
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the  iffeole  <fontract  is  xnis^escribdd  (1).    Thus,  in  the  instance  before  no-     iv.  its 
ticed^  of  an  action  brought  for  wages,  to  be  paid  to  the  plaintiff,  in  conad-  '^^^'  ^^' 
oration  that  he  would  proceed  on  a  particular  voyage,  it  was  held  that  a  xtecause 
variance  in  the  description  of  the  voyage  was  fatal,  though  laid  under  a  of  action. 
videlicet  («).     So,  it  would  appear  to  be  a  general  rule,  that  if  the  consid-  i.  In  as- 
eration  alleged  be  executory,  and  that  which  is  proved  be  exeeuted,  the  sumpsjt. 
mis-description  is  fatal ;  executory  and  executed  considerations  being  in      ^^e«. 
their  nature  materially  distinct  (2).    But  when  in  a  declaration  in  assumpsit  xiotx. 
the  plaintiff  alleged,  that  in  consideration  that  he  at  the  request  of  the  de^ 
fendant,  tffovid  consent  to  suspend  proceedings  against  A.,  the  defendant 
pi^mised,  &c. ;  and  the  evidence  was  tfn  agreement  in  these  terms,  viz. 
*'  the  plaintiff  having^  at  my  reque9tj  donsented  to   suspend  proceedings 
against  A.,  I  do  hereby,  in  consideration  thereof,  promise  to  pay  <£80  on 
the  1st  day  of  April,"  it  was  held,  on  motion  in  arrest  of  judgment,  that  th^ 
consideration  was  sufficiently  described :  the  fair  construction  of  the  agree^ 
nrent  being,  that  the  consideration  was  that  the  plaintiff  would  suspend  pro^ 
ceedings  against  A.  until  the  1st  of  April  (t).     So  where  a  count  of  a  de^^ 
htration  in  assumpsit  against  a  carrier  by  water,  alleged,  that  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  Iidd  caused  to  be  shipped 
on  board  the  •defendant's  vessel  a  quantity  of  wheat,  to  be  carried  to  a  cer-  [  ^299  } 
tain  place,  for  freight  to  be  therefore  paid  to  the  defendant,  he  undertook  to 
carry  the  wheat  safely,  and  deliver  it  for  the  plaintiff'  on  a  given  day ;  but 
it  appeared  that  the  defendant's  undertaking  to  carry  was  made  before  the 
-whole  of  the  wheat  bad  been  shipped  on  board  his  vessel ;  it  was  held,  that 
the  count  might  be  supported,  although  it  was  objected  that  the  consideration 
for  the  promise  was  executory ;  on  the  ground,  that  where  an  order  is  given 
to  a  carrier,  antecedently  to  the  delivery  of  goods,  who  assents  to  deal  with 
them,  when  delivered,  in  a  particular  manner,  a  duty  is  imposed  on  him,  on 
the  receipt  of  the  goods,  to  deal  with  them  according  to  the  order  previous- 
ly given ;  and  the  law  implies  a  promise  by  him  to  perform  such  duty  (u). 
In  accordance  with  the  rule  requiring  the  consideration  to  be  stated 
accurately,  it  is  necessary  that  the  whole  of  the  consideration  should  in  gen- 
eral be  stated  ;  and  if  any  part  of  an  entire  consideration,  or  of  a  consioera- 
tioD  consisting  of  several   things,  be  omitted,  the  plaintiff  will  fail  at  the 
trial  on  the  ground  of  variance  (r)  (3).    Thus,  where  in  assumpsit  on  the 
warranty  of  a  horse,  the  declaration  stated  the  transaction  as  upon  a  sale 
of  a  gingle  horse,  and  upon  the  evidence  it  appeared  that  ttvo  horses  had 
been  sold  at  an  entire  price  and  with  a  joint  warranty,  the  variance  was 
considered  fatal,  the  purchase  of  the  two  horses  constituting  the  considera- 

(5)  2  B.  Ac  F.  116;  antej  296.  might  be  alleged  in  pleading  either  as  aik 

(t)  7  B.  &  C.  4123.    Littledale,  J.,  ob-  executed    or    executory  consideratron.    See 

served  in  this  case  that  there  was  a  corUitm-  Com.  Dig.  Action,  Assumpsit,  B.  12 ;  Cro. 

ing    consideration ;    for   the    ptaintiff    not  £liz.  94. 

only  had  consented  to  suspend  the  proceed-  (»)  7  Moore,  283 ;  1  Bing.  34,  S.  C. 

ings,  but  also  that  they  should  be  suspended  (x)  6  East,  568  j  8  /</.  7  ;  Cro.  Eliz.  79  ; 

until  the  1st  April,  and  that  therefore  this  Bui.  N.  F.  147  -,  12  East,  1 ;  13  Id,  102. 


Carles 

2  , ,  _  ^  

Cassell  V.  Rollins',  2  Bibb.  429 ;  Stone  v.  Enowlton,  3  'WendelC374. 

(2)  Robertaon  v.  Lynch,  18  Johns.  451 ;  Berkley  v.  Landon,  3  Conn.  404. 

(3)  Ante,  297,  note  (2)  ;  Brooks  v.  Lowrie,  1  Nott  and  M'Cord,  342 ;  Badger  v.  Burleicrh. 
13  N.  Hamp.  507. 
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IT.  ITS  tion  for  the  warranty  (jf).  The  same  rale  renders  it  also  imperative  that 
FABTs,  &c.  ^jjg  consideration  stated  in  the  declaration  should  be  proved  to  the  extent 
l^^use  *'^®8®^  9  *^^  ^^  general  when  the  consideration  proved  falls  short  of  that 
of  action,  which  is  Stated  in  the  declaration  as  the  foundation  for  the  promise,  the 

1.  In  as-    variance  will  be  equally  fatal  as  when  the  proof  exceeds  the  statement  (1). 
sumpsiu     In  an  action  brought  by  hMhand  andmfe  and  another  party j  the  declaration 

2.  The       stated,  that  by  an  agreement  between  the  plaintiffs  and  the  defendant,  the 
^^       '  plaintiffs  agreed  to  let  to  the  defendant  certidn  lands ;  that  the  defendant 

became  tenant  to  the  plaintifis,  and  stated  mutual  promises  by  the  plain- 
tifl&  and  defendant  to  perform  all  things  contained  in  the  agreement :  the 
agreement  given  in  evidence  purported  to  be  made  by  an  agent  on  behalf 
of  the  mfe  and  the  third  plaintiff  ontvy  without  any  mention  of  the  hus- 
band ;  but  it  appeared  that  the  husband  had  subsequently  received  rent  from 
^the  tenant:  the  Court  held,  that  in  order  to  support  the  consideration 
alleged,  it  was  necessary  to  prove  that  the  husband  was  a  joint  contractor 
ab  initio  ;  that  the  evidence  fell  short  of  this  proof,  since,  before  the  receipt 
bf  rent  by  the  husband,  he  was  clearly  not  bound  by  the  agreement ;  and 
[  *800  ]  that  the  variance  was  therefore  fatal  (2).  So  also,  where  in  an  action  *for 
the  breach  of  warranty  of  a  horse,  the  declaration  stated  the  consideration 
of  the  warranty  to  be  the  sale  to  the  plaintiff  of  the  horse  for  the  sum  of 
^55,  and  it  was  proved  that  the  plaintiff  was  to  have  the  horse  for  that 
sum,  but  the  defendant  had  agreed  to  give  £1  back,  if  the  horse  did  not 
bring  the  plaintiff  £4  or  £5  ;  the  variance  was  held  fatal,  the  declaration 
importing  that  the  price  was  iE55  absolutely,  and  the  evidence  showing 
that  the  price  agreed  for  was  subject  to  a  contingent  reduction  (a). 

An  exception,  however,  prevails  in  regard  to  considerations  which  are 
in  part  good,  and  in  part  frivolous  and  insufficient.  We  have  before 
noticed  cases  of  this  description,  and  have  shown  that  when  a  considera- 
tion of  this  nature  is  stated,  the  declaration  will  not  be  vitiated  by  the  in- 
sufficient part,  but  that  the  promise  will  be  referred  to  that  part  of  the 
consideration  which  is  in  law  sufficient  to  support  it  (2).  The  insufficient 
part  is  regarded  as  mere  surplusage ;  in  a  legal  point  of  view  it  forms  no 
part  whatever  of  the  real  consideration  for  the  contract,  and  consequently 
it  becomes  wholly  unnecessary  either  to  notice  it  in  the  declaration  or  to 
prove  it  if  stated  (&).  A  variance,  therefore,  between  the  evidence  and 
the  declaration  as  to  such  part  of  the  consideration  stated  as  is  frivolous 
and  insufficient  will  be  of  no  consequence.  Thus,  where  in  an  action  for 
rent  the  declaration  stated  a  demise  of  ^^  a  messuage,  land,  and  premises, 
with  the  appurtenances  ;"  and  the  evidence  was  of  a  demise  of  furniture 
and  utensils,  as  well  as  of  real  property,  the  variance  was  held  to  be  im^ 
material,  since  in  point  of  law  the  rent  issued  out  of  the  real  property 
only,  and  not  out  of  the  furniture  (u). 

When  there  is  no  direct  contradiction  between  the  allegation  and  the 
evidence,  it  is  in  general  sufficient  that  they  agree  in  substance.    Thus, 


(tf)  1  Camp.  361.  Eliz.  149 ;  Com.  Dig.  Action,  Assompsit,  B. 

(^5  5  - 

(a)3       _ 

(b)  Ring  V.   Roxborough,  2  Cromp.    &;  The  action  was  debt,  but  it  is  noticed  as  11- 

Jer.  418  i   2  Tyr.  468;   King  v.  Sears,  2  lustrative  of  the  principle  stated  in  the  text. 
Crom.  M.  &:  Ros.  48 ;  Cro,  Jac.  127 ;  Cio. 


5  B.  &  C.  909 ;  8  D.  &  R.  423,  S.  C.       13  ;  ante,  323,  n.  (t). 
W)  3  Bing.  472 ;  see  also  1  T.  R.  447.  (c)  6  B.  &  C.  251 ;  9  D.  &  R.  245,  S.  C. 


t 


1)  Stooe  V.  Knowlton,  3  WendeU,  374. 

2)  See  Loomis  v.  Newhall,  15  Pick.  159 ;  Andrews  v.  I^es,  3  Conn.  368. 
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when  the  consideration  of  the  retainer  and  employment  of  the  defendant     nr.  its 
by  the  plaintiff  is  stated  to  be  "  certain  reasonable  reward/'  it  seems  that  '^"^"^  *^- 
it  will  not  amount  to  a  Tarianoe  if  it  appear  by  the  evidence  that  a  specific  ^^-^^^3^ 
sum  was  agreed  npon  (e2)  (1).    And  where  it  was  stated  that  the  defendant  of  action. 
agreed  to  Ornish  certain  goods  '^  at  fair  and  reasonable  prices,"  the  avei>  1.  in  as- 
ment  was  held  sufficiently  proved  by  showing  a  contract  to  furnish  such  sumpsit. 
goods,  with  a  certain  latitude  as   to  price,  viz.  between  two  specified  ^'  -^^f^ 
sums  («).    In  these  cases  it  was  considered  that  the  evidence  sulBtanUally  tion. 
supported  the  allegations  in  the  declarations,  and  was  not  inconsistent 
with  them. 

When  no  consideration  is  stated  in  the  declaration,  or  when  that  which  ^|^^. 
is  stated  is  clearly  insufficient  or  illegal,  the  defendant  may  either  demur  vantage  of 
or  move  in  arrest  of  judgment,  or  support  a  writ  of  •error  (/).     When  insuffiaau 
the  mode  in  which  the  consideration  is  stated  is  defective,  informal,  or  un-  ^^^^^^Jl. 
certain,  the  declaration  will  be  bad  upon  special  demurrer  (^g) ;  but  after  eration  by 
verdict  a  defective  statement  of  the  consideration  will  be  aided  (2),  pro-  demarrer, 
vided,  by  a  reasonable  construction  of  the  whole  declaration,  it  sufficiently  r^  •oAf  -1 
appears  that  there  was  a  consideration  capable  of  supporting  the  pro-  j^^^  ^  -I 

mise(A).  takead- 

Where  the  consideration  b  untruly  stated^  or  a  part  thereof  is  omitted,  T^^^ 
or  the  whole  cannot  be  proved,  the  objection  can  only   be  taken  at  the  \^^^' 
trial  as  a  ground  of  nonsuit  (1),  and  since  the  new  pleading  rules  Reg.  Gen.  truth  in 
Hil.  Term,  4  W.   4,  the  defendant  must  hy  plea  expressly  deny  the  con-  consider^, 
sideration,  or  plead  specially  the  want  of  adequate  consideration ;  and  in  ^^^^' 
actions  on  bills  or  notes,  the  plea  must  be  very  particular  (Jc). 

After  showing  the  consideration,  the  declaration  proceeds  to  state  the  ^^^ 
defendant's  promise  or  cwUraet.    In  treating  of  the  manner  in  which  the  the  Con- 
contract  should  be  stated,  we  may  consider,  1st,  the  general  rules  of  plead-  ^^* 
ing  with  respect  to  the  statement  of  the  defendant's  promise  or  contract, 
80  that  it  may  appear  to  be  valid  on  the  face  of  the  record;  and,  2dly,  the 
doctrine  of  variances  between  the  statement  and  the  evidence, 

1st.  A  declaration  in  assumpsit  should  in  all  cases  show  that  a  promise  Al^^^ 
has  been  made,  either  by  expressly  averring  in  the  ancient  form  that  the  de-  ^  should 
fendant  ^'  undertook  and  faithfully  promised^^  or  since  Beg.  Gen.  Trin.  be  stated^ 
T.  1  W.  4,  more  concisely  ^^  promised,^^  omitting  the  other  words  (Z),  or  3^V**\ 
by  other  equivalent  words  (3).  The  adoption  of  the  terms  assumpsit  super  tion  may 
se  ^c.  has  been  in  some  cases  considered  absolutely  necessary,  and  a  dec-  be  gocxi  on 
laration  which  omitted  them  has  been  held  bad  even  after  judgment  (m),  ^^^^  ^ 

{d'S  2  N.  B.  458.  Man.  37 ;  Kinder  v.  Smedley,  Id.  138 ;  so 

(e)  6  Tannt.  108.  also  UUgaHty  of  consideration  most  be  spe- 

(/ )  7  T.  R.  248 ;  4  B.  Ac  Cres.  345  \  6  D.  ciaUj  pleaded,  Barnett  9.  Glossop,  3  Dowl. 

&  R.  438,  S.  C.  625 ;   1  Bing.  N.  C.  633  ;   1  jflodges,  35. 

{g)  4  East,  455  ;  13  Id.  102.  According  to  Passenger  p.  Brooks,  1  Bing. 

(A)  2  B.  &  P.  265  ;  1  N.  R.  172 ;  4  £ast,  N.  C.  587,  the  consideration  stated  in  special 

464  ;  2  Bing.  464 ;  M'Clel.  5c  Y.  205.  assnmpsdt  must  be  specially  denied  by  plea, 

Ci)  Cro.  Eliz.  79.    As  to  amendment  of  or  will  be  admitted ;  sed  quare,  post, 

a  declaration  on  a  written  instrument  at  the  ^l)  See  forms  prescribed   by  Reg.  Gen« 

trial,  see  post,  319,  320.  Tnn.  T.  1  W.  4,  as  modelSj  post,  vol.  iL 

(k)  See  the  rules  and  requisites  of  pleas,  Cm)  Stra.  793 ;  Ix)rd  Raym.  1516:  1  Sid. 

post,  chap.    Graham  0.  Pitman,  5  Nev^.  Ac  24b ;  Com.  Dig.  Action,  Assumpsit,  H.  3. 


(1)  Leland  e.  Douglass,  1  Wend.  490. 


(2)  Shaw  9.  Redmond,  11  Serg.  &  Rawle,  27. 

(3)  Muldrows  v,  Xappan,  6  Missouri,  276 ;  M'Nulty  v.  Collins,  7  ib.  69. 
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IV.  ITS     and  is  certaioly  batji  on  $peeial  demurrer  (n)  (1).    But  from  other  aottiori-i 
PARTS,  Acc.  I'jQg  \^  appears  that  a  declaration  in  assumpsit,  wMch  does  not  contain  the 
c^se  oi^^  ^OT^^  "  promUed^^  may  nevertheless  be  good,  provided  it  sufficiently  ap- 
action.       pear  from  the  whole  declaration  that  vhat  is  ecjuivalent  to  a  promise  has 
X.  In  as-    taken  place  (2).    Thus,  in  assumpsit  on  a  bill  of  exchauge,   where  the 
sumpsit.     declaration  showed  the  defendant's  liability  on  the  bill  as  the  drawer,  but 
3.  The       omitted  to  add  that  be  promised  to   pay,  the  Court  refused  to  arrest  the 
lontr^t.^^  judgment  for  this  oo^ission,  and  held  that  the  count  was,  notwithstanding 
£  *30^  1  ^^^  omission,  *a  count  in  assumpsit,  because  the  drawing  of  the  biU  was 
a  promise  (o)  ;  and  the  same  doctrine  has  been  extended  to  a  promissory 
note  (p)  (3) .     So  it  has  been  held  on  motion  in  arrest  of  judgnient, 
that  a  declaration  in  assumpsit,  which  stated  W  agreement  between  the 
plaintiff  and  defendant,  but  omitted  the  mutual  promises,  was  sufficient, 
and  the  Court  said  an  agreement  was  a  pron^ise  (jj).    And  in  a  recent  case 
when  one  count  in  ^  declaration  stated  t^at  the  plaintiff  had  delivered  cer- 
tain property  to  the  defendant  to  be  tali:en  care  of  by  the  defendant  for  re- 
ward to  him,  and  that  in  consideration  thereof  the  defendimt  ^^  undfiriook 
and  agreecC^  to  take  care  of  the  property  jsmd  to  re-deliver  it  on  request ; 
it  was  held,  on  motion  in  arrest  of  judgment,  that  this  was  a  count  in  as- 
sumpsit, and  was  therefore  improperly  joined  with  one  in  tort  (r).     It 
should  however  be  observed  that  in  all  these  cases  it  was  considered  that 
the  declaration  contained  averments  which  were  fully  tantamount  to  the 
allegation  of  an  express  promise,  a  circuijastance  which  is  absolutely  nee- 
.essary  in  a  declaration  in  assumpsit.    Ko  distinction  exists  in  pleading  be- 
tween an  implied  promise  and  an  express  one ;  it  is  true  that  in  eoidenct 
the  law  in  many  cases  implies,  from  certain  facts,  that  a  promise  has  been 
made ;  but  in  pleading^  the  si^pposed  promise  itself  should  be  alleged  (4), 
and  it  is  at  least  untechnical  merely  to  state  that  which  is  only  etndenee  of  % 
promise  (ji). 

It  is  essential  that  the  contract  should  be  stated  with  certunty  (i)  ;  but 
we  have  formerly  seen  that  in  a  declaration  a  {ess  degree  of  certainty  b 
required  than  in  a  plea ;  and  that  what  in  the  ordinary  technical  phrase  is 
called  ^'  certainty  to  a  certain  intent  in  general,"  will  be  sufficient  (u)  ;  and 
therefore  a  statement  in  a  declaration,  '^  Fob  that  whereas  the  defendant 

(«)  Harding  v,  Hibel,  4  Tyr.  314.  (s)  See  1  Lord  Raym.  538,  539  ;  6  Mod. 

\oS  lid.  Baym.  538,  S.  C;  1  Salk.  128  j  131 :  2  Hen.  Bla.  536,  n.  a  j  ante,  225. 

<Caitn.  509.  (t)  Com.  Dig.  Action,  Assumpsit,  H.  3. 

(p)  1  Stra.  224 ;  see  1  Taunt.  217,  218.  («)  Antty  234,  256  \  Com.  Dig.  Ajction, 

(q)  2  N.  B.  62.  Assumpsit  A.  4. 
(f)  6  B.  &.C.  268;  9  D.  &  R.  258,  S..C. 


(1)  Winston  v.  Francisco,  2  Wash.  187 ;  Brunen  v.  Stout,  Hardin,  225 ;  Benden  v. 
Manning,  2  N.  Hamp.  289 ;  Caudlee  v.  Rossiter,  10  Wend.  487. 

(2)  Avery  ».  The  Inhabitants  of  T^ringham,  3  Ma.ss.  160 :  Bell  v.  Hobbs,  Geo.  Decis. 
144.  But  in  Cook  v.  Sims,  2  Call,  39,  it  was  held  that  a  acclaration  reciting  a  written 
.agreement  and  allegin?  a  breach,  without  stating  an  express  assftmpsit,  'U'as  ill.  So  the 
plaintiff  must  diarge  the  promise  by  the  defendant  positively,  and  not  by  way  of  redtal 
only ;  for  if  the  declaration  be  defective  in  this  respect,  it  is  a  fatal  error,  and  not  cured  by 
verdict.    Sexton  v.  Holmes,  3  Munf.  666. 

(3)  So,  in  assumpsit  by  the  bearer  of  a  note  payable  to  bearer.  Dole  v.  Weeks,  4  Mass. 
451 ;  Vide  2  New  Rep.  63,  n.  a. 

(4)  In  assumpsit  on  an  award,  a  promise  must  \>e  alleged  ;  but  the  defect  is  cured  by 
verdict.  Eingsley  v.  Bill,  9  Mass.  198.  It  is  a  general  rule  in  pleading  in  assumpsit,  that 
it  must  be  stated  that  the  defendant  undertook  and  promised,  &c.  or  something  equivalent 
thereto,  or  the  declaration  will  be  l^ld  bad,  ev^  ajUr  verdict  and  judgpoient.  CandW  tr« 
Rossiter,  10  Wexid.  487. 
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iOQ,  &o«"  promised,  be.  is  good  on  general  demorrery  and  perhaps  even     !▼.  its 
on  special  demurrer  (v).  l^hT^rh' 

The  declaration  should  specify  the  names  of  the  parties  by  and  to  whom  ^^^J^  ^^  ^ 
the  promise  was  made,  but  an  omission  in  this  respect  will  frequently  be  action. 
aided,  and  especially  after  verdict;  and  it  is  even  said  that  when  the  name  i.  inas- 
of  the  party  making  the  promise  has  been  omitted,  it  may  be  intended  after  sampsit. 
verdict  that  the  defendant  made  the  promise  (w}  (1).    And  where  the  dec-  ^*  ^^^ 
laration  omits  to  state  to  whom  the  promise  was  made,  it  will  be  intended  that  contnuct. 
the  promise  was  made  to  the  party  from  whom  the  consideration  proceed- 
jsd  (x).    But  after  verdict  for  the  plaintiiF,  the  judgment  was  arrested,  be- 
jcause  the  declaration  showed  only  a  consideration  from  a  third  person^  and 
iM>t  from  the  plaintiff,  and  only  stated  a  promise  to  pay  him  without  show- 
ing a  promise  to  him  (y).    It  was  *also  necessary  that  the  promise  should  [  *808  ] 
be  averred  with  certainty  of  time  and  place^  and  is  still  so  as  to  time  (z). 
Xt  seldom  occurs  that  the  precise  time  Itud  in  the  declaration  is  material 
io  be  proved^  but  the  promise  being  a  material  and  traversable  allegation, 
the  rules  of  pleading  require,  as  we  have  previously  seen,  that  a  iim^  of 
naa)dng  it  should  be  specified  (a)  (2) .    The  statement  of  the  contract  should 
19  strictness  be  positive,  and  not  by  way  of  a  recital ;  but  it  will  be  consid- 
ered sufficient  if  the  averment  of  the  defendant's  promise  be  preceded  by 
^^  whereas'^  (h).    And  in  setting  out  an  agreement  the  plaintiff  may  do  so 
by  a  "  testatum  exiuit^^c). 

All  those  parts  of  the  contracts  which  are  material  for  the  purpose  of  . 
enablbg  the  Court  to  form  a  just  idea  of  what  the  contract  actually  was,  or 
which  are  necessary  for  the  purpose  of  furnishing  the  jury  with  a  criterion 
in  the  assessment  of  damages,  should  be  stated  with  certainty  and  precis- 
ion (d)  (3).  In  a  e^Lse  where  the  declaration  stated  that  in  consideration 
that  the  plaintiff  had  sold  to  the  defendant  a  certain  horse  of  the  plaintiff, 
at  and  for  a  certain  qxumtity  of  oU  to  be  delivered  within  a  certain  time^ 
which  had  dapsfid  before  the  commencement  of  the  action,  the  defendant 
promised  to  deliver  the  sai4  oil  to  the  plaintiff  accordingly^  the  Court  at 
first  entertained  some  doubt  whether  so  uncertain  a  statement  of  the  con* 
tract  was  not  bad  in  arrest  of  judgment,  but  finally  held  that  it  was  sufficient 
after  verdict  (e).  In  a  subsequent  case,  where,  (after  stating  a  former  agree- 
ment for  the  sale  of  goods  by  the  defendant  to  the  plaintiff  ^^  at  a  certain 
rate  or  price  per  pounds  to  be  paid  in  a  manner  then  stipulated  between 
them,  the  goods  to  be  delivered  by  the  defendants  to  the  plaintiffs  at  a  time 
which  had  elapsed  before  makipg  the  promise  thereinafter  mentioned,  but 
which  goods  had  not  been  delivered,")  and  the  declaration  proceeded  to 

(»)  Id.  ibid. ;  Ring  t;.  Roxbrough,  2  Tyr.  (a)  See  antef  257,  260,  392,  note  (x). 

468 ;  2  Cromp.  &  J.  418,  S.  C.  lb)  Hardr.  1  Com.  Dig.  Assumpsit,  H.  3 ; 

(»)  Com.  Dig.  Action,  Assumpsit,  H.  3  ;  anUf  302,  note  (z). 

Lot.  283;   but  see  contra,  Cro.  Eliz.  913;  (c)  Thiis  form  of  setting  out  an  agree- 

Noy,  50,  S.  C.  ment  or  deed  is  considered  sufficient  in  a 

(x)  Cro.  Car.  77 ;  Noy,  83 ;    Com.  Dig.  declaration,  altliough  in  a  plea  it  might  be 

Aotion,  Assumpsit,  A.  5.  otherwise,  anifi,  233 ;  1  Saund.  274,  n.  1 ;  X 

(tf)  Price  V.  Easton,  4  Bar.  Ac  Adol.  433 ;  Lev.  75. 

1  jfev.  &  Man,  303.  S.  C.  (<n  See  2  B.  &  P.  267 ;  13  East,  115,  U6. 

(£:)  See  Ring  v.  Roxbrough,  stqfra  n.  (z).  (e)  2  B.  Ac  ?.  265. 


(I)  Blackwell  v.  Irvin,  4  Dana,  187. 

fZ)  See  Stepkeas  v.  Graham,  6  ^em,  Ic  R.  405 ;  Chvch  o.  Feterow,  2  F«imsyhr.  301. 

(S)  See  Favor  «.  Philbrick,  7  N.  Hamp.  326.  Bat  it  is  not  necessary  to  set  forth  tihe 
facts  not  beazing  oa  the  jplaintiff 'a  ease,  or  te  precii^  ifqards.  Wilde,  J.  in,  Steams  «• 
;B9^rett,  1  Pick.  443 ;  Coii4 !»» in^noU,  ^  #!^ 
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IV.  ITS     state  a  new  contract,  that  m  consideratioa  that  the  pkdntiff  woald  still  re- 
PAaxs,  &c.  g^j^g  jy^^j  pg^y  f^j.  ^jjQ  goods  ^^  at  the  rate  or  price  and  in  manner  aforeioidy^^ 

The^cause  ^^^  defendant  promised  to  deliver  the  same,  '^  m^n  9ucA  reawnable  time 
of  action,  as  aforesaid  ;"  this  mode  of  statement  was  held  too  general,  and  bad  apon 
1.  In  as-  special  demurrer  (/).  If,  however,  the  uncertainty  of  the  words  of  the 
sumpsit.  promise  be  afterwards  supplied  and  rendered  certain  by  an  ayerment,  it 
TOOTn^  or  ^^^  ^^  suflScient ;  as  in  the  ordinary  instance  of  a  promise  to  pay  the  plain* 
contract,  tiff  ^  much  as  he  should  deserve,  with  a  subsequent  averment  that  he  de- 
served so  much  (g). 

When  the  contract  is  in  writing^  it  is  not  necessary  to  state  that  cir- 
cumstance in  a  declaration  (1).  And  even  in  cases  where,  by  the  statute 
of  frauds,  the  promise  is  rendered  ineffectual,  unless  there  be  a  memoran- 
[  ^04  ]  dum  *of  its  terms  in  writing,  it  is  not  necessarjf  in  a  dedaration  at  law  (i), 
or  a  bill  in  equity  (t),  to  show  that  the  requisition  of  the  statute  has 
been  complied  with  in  this  respect  (y)  (2).  The  nature  of  the  promise 
still  remains  the  same  in  the  eye  of  the  law,  which  does  not  adnut  of  any 
distinction  between  verbal  and  written  agreements,  except  where  the  lat- 
ter are  under  seal :  and  it  should  seem  that  the  provisions  of  the  statute, 
only  affect  the  rules  of  evidence  and  not  those  of  pleading  {k).  However, 
since  the  Reg.  Gen.  Hil.  T.  4  W.  4,  requiring  a  special  plea,  it  might 
save  time  if,  when  the  fact,  a  declaration  on  a  guaranty  stated  that  tiie 
contract  was  in  writing,  and  set  the  same  out  verbatim. 

We  shall  examine  hereinafter,  in  treating  of  the  degree  of  accuracy  re- 
quired in  stating  the  contracts  how  much  of  the  contract  it  is  necessary  to 
set  out  in  the  declaration,  in  order  to  avoid  a  variance  between  the  plead- 
ing and  the  evidence  at  the  trial  (Z).  It  should,  however,  be  here  observ- 
ed that  it  is  sufficient  to  state  those  parts  of  the  contract  where  a  breach 
is  complained  of,  or  in  other  words  to  show  so  much  of  the  terms  bene- 
ficial to  the  pluntiff  in  a  contract,  as  constitutes  the  point  for  the  failure 
of  which  he  sues  ;  and  that  it  is  not  necessary  or  proper  to  set  out  in  the 
declaration  other  parts  not  qualifying  or  varying  in  anv  respect  the  materi- 
al parts  above  mentioned  (m).  The  statement  of  adcutional  matter  would 
be  needless  prolixity,  which,  though  it  does  not  vitiate  the  declaration, 
is  much  censured  by  the  Courts  when  carried  to  any  excess  (n).  And  it 
has  been  justly  observed  that  the  perfection  of  pleading  consists  in  com- 
bining brevity  with  the  requisite  cert^ty  and  precnsion  (o).  Thus  in  de- 
claring in  covenant  upon  a  lease  for  non-payment  of  rent,  it  is  advisable  not 

(/)  13  East,  102 ;  and  see  4  B.  6c  Aid.  atUe,  254. 

2w.  (k)  See  7  T.  R.  351,  note.    It  has,  how- 

(g)  Cio.  Eliz.  149 ;  Com.  Dig.  Assmnp-  ever,  been  held,  that  a  plea  mast  show  Uiat 

sit,  H.  3.  the  statute  has  been  satisfied,  Lord  Raym. 

(h)  1  Saund.  276  a ;  Bac.  Ab.  Stat.  L.  3 ;  450 ;  but  see  2  B.  &  B.  362  ;   Steph.  on 

anU,  754.  Pleading,  367,  418,  419,  note,  2d  ed. 

Ci)  1  Sim.  &  Stn.  543  ;  and  see  7  Bing.  (l)  Post,  306  to  308. 

529,  as  to  stating  the  acceptance  of  a  bill  to  {m)  4  l^mit.  285 ;  13  East,  18. 

have  been  in  writing  since  the  stat.  1  &  2  fn)  Cowp.  665  to  726,  to  627 ;  1  Bl.  R. 

G.  4,  c.  78,  requiring  the  acceptance  of  an.  270 ;  Dougl.  667 ;  see  as  to  surplusage,  antt^ 

inland  biU  to  be  in  writing.  263,  264. 

(;')  1  Saund.  276  a ;  Bac.  Ab.  Stat.  L.  3  ;  (o)  Stephen  on  Pleading,  417, 

(1)  WaUis  o.  Frazier,  2  Nott  &  M.  280;  Nelson  «.  Dubois,  13  Johns.  175;  Baker  9 
Jameson,  2  J.  J.  Marsh,  547. 


flick  V.  Brigg,  6  Alabama,  667  i  Browa  «.  Barnes,  6  AkOwma,  694. 
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to  set  out  the  premises  at  length  as  in  the  deed,  but  to  state  that  the  plain-    !▼•  "^ 
tiff  demised  to  the  defendant,  ^^  certain  premises  particnlarlj  mentioned '^'^''ff^' 
and  described  in  the  Mud  indenture  except  as  therein  is  excepted  ;"  to  ^^^  ^f  ^ 
hold  the  same  for  a  certain  term  or  terms,  (showing  the  extent  of  it,  or  action. 
that  it  is  still  unexpired,)  yielding  the  rent  payable  on,  &c. :  and  then  to  l.  In  as- 
state  the  covenant  for  payment  of  the  rent,  the  entry  of  the  defendant,  and  8»"»I»»^- 
the  breach  in  not  paying  the  rent  due.     Or  if  the  action  be  for  the  breach  ™^|^  ^ 
of  any  other  covenants,  the  plaintiff  should  in  such  case  state  the  parts  of  contract. 
the  indenture  referring  to  the  rent,  in  the  like  concise  way  in  which  he  2.  of  van- 
should  state  the  other  parts  of  the  indenture  not  connected  with  the  rent,  ^^^^  ^~ 
in  an  action  for  non-payment,  of  rent,  viz.  "  at  a  certain  rent,  payable  by  g^^^ent 
the  defendant  to  the  plaintiff,  as  in  the  said  indenture  is  mentioned,"  and  and  the 
then  set  forth  only  tiie  particular  covenants  which  he  •alleges  to  have  been  y^^Q^\ 
broken  (p).    This  mode  of  declaring,  it  is  obvious,  is  equally  applicable  L   305  J 
and  advisable  where  the  lease  is  not  under  seal,  but  by  a  written  agree- 
ment only ;  and  also  in  other  actions  upon  long  written  agreements,  embra- 
cing a  variety  of  provisions  (g). 

It  is  a  general  rule,  that  the  contract  must  be  stated  correctly,  and  if  the 
evidence  differ  from  the  statement^  the  whole  foundation  of  the  action  fails, 
because  the  contract  is  entire  in  its  nature,  and  must  be  proved  as  laid  (r)(l). 
In  this  respect  there  is  a  material  distinction  between  the  statement  of  torts 
and  of  contracts,  the  former  being  divisable  in  their  nature,  and  the  proof 
of  part  of  the  tort  or  injury  being,  in  general,  sufficient  to  support  the  dec- 
laration («)• 

It  is  laid  down  as  a  principle  on  this  subject,  that  a  contract  or  written  ^^^^^ 
instrument  should  be  stated  according  to  its  legal  effect  (i)  (2).     This  rule  ^  ac^ 
is  of  very  extensive  operation,  and  applies  not  only  to  the  statement  of  ing  to  its 
contracts  in  an  action  of  aseumprit^  but  also  to  the  statement  by  either  l^  ®^ 
party  of  contracts  and  obligations  of  every  description,  whether  verbal,  intent  of 
written,  or  specialty,  in  any  form  of  action.    The  party  is  not  compelled  parties 
to  follow  the  precise  form  of  words  in  which  the  contract  was  made  ;  it  ^?'ig«  ^- 
Buffices  if  he  state  its  true  legal  eflect  and  operation  (u)  (3)  and  it  has  been  w^."'"^ 
observed  that  a  deed  may  be  declared  on,  without  using  a  word  which 

(p)  See  1  Wms.  Saund.    233,  note  2;  97,  n.  2j  Bac.  Ab.  Pleas,  1.  7j  Stephen,  2d 

Cowp.  665;  Dougl.  667.  edit.  432;    and  see  per  Tindal,  C.  J.,  in 

[q)  And  see  6  East,  563.  Boshell  v.  Beaven,  1  Bing.  N.  C.  120,  S.  P. 

)  1  T.  B.  210 ;  3  Id,  646,  j»er  BaUer,  J.         (»)  As  to  setting  out  a  deed  on  <fyer,  see 

j  2  B.  dc  Aid.  863  ;  seevoH.  post, 
[t)  Com.  Dig.  Pleader,  C.  37;  2  Saund. 

(1)  Obert  V.  Whitehead,  6  Halst  294 ;  Wheelright  v.  Moore,  1  Hall,  201.  Vide  Snell 
V.  Moses,  1  Johns.  105 ;  Allaire  «.  Ouland,  2  Johns.  Cas.  55 ;  Ferry  v,  Aaron,  1  Johns. 
133;  Ante,  232,  and  n.  19,  ibid;  PhiUip's  £v.  Dnnl.  Ed.  160,  161,  and  n.  a.  ibid;  Pool 
V.  Court,  4  Taunt.  700.  A  contract  in  the  alternative  must  be  stated  in  the  declaration 
according  to  the  terms  of  it.  Thus,  to  transport  15  or  20  tons  of  marble  from  one  place 
to  another,  if  stated  as  an  absolute  contract,  the  variance  will  be  fatal.  Stone  v.  Enowl- 
ton,  3  Wend.  374.  So,  to  allege  a  consideration  for  the  promise  different  from  the  true  con- 
sideration, not  supported  by  the  proof,  will  be  cause  of  nonsuit,  t^. 

(2)  Andrews  ».  Williams,  11  Conn,  326;  Morris  v.  Fort,  2  M*Cord,  398.  Vide  Close 
«.  Miller,  10  Johns.  90 ;  Eeyes  v.  Dearborn,  12  N.  Hamp.  52 ;  Fish  v.  Brown,  17  Conn. 
341. 

(3)  Lent  o.  Padleford,  10  Mass.  230 ;  Hopkins  v.  Young,  11  Mass.  307 ;  Walsh  v.  Gil- 
mer, 3  Har.  &  Johns.  407  :  Orannis  v.  Clark,  8  Cowen,  36 ;  Bidgley  v.  Kiggs,  4  Har.  dc 
Johns.  363  ;  Silver  v.  Eendrick,  2  N.  Hamp.  160 ;  Thomas  v.  Van  Ness,  4  Wend.  549 ; 
Hastings  v.  Lowering,  2  Pick.  222;  Osborne  v.  Lawrence,  9  Wend.  135;  Crocker  v. 
Whitney,  10  Mass.  320;  Churchill  «.  Merchants  Bank,  19  Pick.  532;  Dorr  «.  Fenno, 
12  Pick.  521.  In  declaring  upon  a  special  contract,  it  must  be  set  out  in  its  very  terms,  pr 
according  to  its  legal  effect.    Keyes  t.  Dearborn,  12  N.  Hamp.  52 ;  Pye  t.  Butter,  7  Mis- 
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IT.  ITS  was  contained  therein,  except  tiie  Aames  of  Hie  parties  and  the  satin  (rr). 
-5  w^*'  Th^  Indeed,  in  some  cases  it  has  been  held  proper,  and  indeed  absolutely  ne- 
canse  of  ^  ^^^^^sary,  to  depart  from  the  terms  of  the  contract ;  and  a  party  has  been 
action.  defeated  on  the  ground  of  variance,  when  he  has  nsed  the  precise  words 
1.  In  as-  of  the  contract,  bat  mis-stated  its  legal  operation  (y)  ;  and  where  a  written 
sumpsit.  contract  stated  that  a  bill  shonld  be  given  for  £14  19«.  whereas  it  was  real- 
prOTttfae  or  ^^  ii^tended  to  be  for  £18  19s.  and  was  so  described  in  the  declaration,  it 
contract,     v^  held  that  this  was  proper  and  no  variance  (z). 

Thus,  when  a  conveyance  from  a  jobt-tenant  to  his  companion  is  plead- 
ed, and  the  expressions  used  in  the  conveyance  are,  ^^  gives,  grants,  &c." 
it  has  been  held  improper  to  follow  the  terms  of  deed:  for  although  it 
purports  to  be  a  grant,  yet  its  legal  effect  and  operation  is  not  that  of  a 
grant  but  a  release ;  and  it  should  therefore  be  pleaded  not  that  he  granted 
but  that  he  released  (a).  So,  if  a  tenant  for  life  grant  his  estate  to  him 
[  *306  ]  in  reversion,  this  is  in  effect  a  surrender,  and  *it  has  been  held  that  it  must 
be  pleaded  as  such,  and  not  as  a  grant  (i).  So,  if  a  deed  be  in  the  words, 
'^  gives  and  grants,''  and  operates  as  a  bargain  and  sale,  it  must  be  plead- 
ed as  the  latter  (c).  And  it  is  sud  that  if  on  a  promise  to  A.  to  pay  B. 
a  sum  of  money,  the  action  be  foroaght  by  the  latter,  it  is  proper  to  state 
that  the  promise  was  made  to  B.  (d). 

It  frequently  becomes  an  important  question,  when  the  party  is  about  to 
set  out  some  torittm  instrument j  whether  it  will  be  advisable  to  follow  the 
terms  of  the  instrument,  or  to  give  merely  its  substance.  The  latter,  if 
given  correctly,  will  be  a  sufiScient  compliance  with  the  rule,  which  only 
requires  the  legal  efiect  to  be  stated  (1)  ;  but  there  is  this  danger,  that,  pos- 
sibly the  party  or  the  pleader,  may  mistake  the  legal  effect;  while,  on 
the  other  hand,  if  he  profess  to  give  the  terms  of  the  deed,  he  becomes 
more  liable  to  misrecitals  and  literal  mistakes.  We  have  already  noticed 
some  cases  in  which  it  has  been  held  necessary  to  depart  from  the  terms  of 
the  instrument ;  and  there  are  other  cases  in  which  it  has  been  laid  down 
that  a  party  must,  at  his  peril,  always  state  an  instrument  as  he  intends  to 
use  it ;  and  that  where  a  party  in  pleading  sets  forth  a  title  by  conveyance, 
in  wliich  are  the  words  ^^  give,  grant,  release,  confirm,  bargain,  sell,''  &c. 
he  must  express  for  which  of  them  he  will  use  it  («}.  And  it  was  agreed 
in  one  case,  that  setting  forth  the  special  matter,  which  showed  that  a 
deed  did  operate  according  to  its  terms,  and  leaving  the  determination  of 
law  to  the  Court,  was  impertinent  and  idle.  And  although  three  of  the 
judges  held  in  that  case  that  the  party  having  set  forth  the  words  of  the 
deed,  it  was  sufficient,  the  fourth  judge  differed  and  held  that  the  party 
was  bound  to  state  the  legal  effect ;  and  the  decision  was  afterwards  re- 
versed upon  this  ground  on  a  writ  of  error  (/)•  From  some  later 
cases,  however,  it  rather  appears  that  the  above  doctrine  should  be  received 
with  some  qualification ;  and  that  the  true  rule  in  setting  out  a  written  con- 

(z)  1  Marsh.   216,  217;    see  inatances,        (b)  4  Mod.  151. 
post.                                                                (c)  Cro.  Elu.  163;  1  Lord  Raym.  403, 
' -^  -^       •    -^-^      ")4j  '^'^       " 

per  Bayley,  J.  and  Holroyd,  J.,  Stephen  on        (e)  See   1  Vent.   109 ;    Co.  Lit.  301  b ; 


2  B.  &  Aid.  66  ;  1  Chit.  Eep.  66,  67,        (d)  1  B.  &  P.  102,  per  Eyre,  C.  J.,  ante,  5. 
lyley,  J.  and  Holroyd,  J.,  Stephen  on        («)  See   1  Vent.   109 ;    Co.  Lit.  301 

i»leading,  2d  edit.  432.  Garth.  308 ;  3  Lev.  291 ;  2  Saxmd.  97  b. 
Rose  V.  Sims,  1  Bar.  &  Aid.  522,  n.  b.        ^  --  ~  - 

4  Mod.  150  J  3  Lev.  291.  97 


& 


Rose  V.  Sims,  1  Bar.  &  Aid.  522,  n.  b.    .  (/)  3  Lev.  241 ;  4  Mod.  149 ;  2  Saund. 


J- 


Boariy  548 ;  Dickerson  v.  Morrison,  5  Pike,  316 ;  White  v.  Guest,  6  Blackf.  228 ;  Moore 
«.  Platte  Coanty,  8  Missoari,  467 ;  MaxfieM  v.  Scott,  17  Veimont,  634. 
(1)  Vide  Lent  v.  Padleford,  10  Mass.  230. 
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tract  may  be,  tliat  where  the  party  prqfesseB  to  give  the  legal  effect  and    !▼.  its 
operation  of  the  deed,  and  die  legal  operation  is  Afferent  from  that  which  ^^*^^'  ^^' 
appears  by  his  statement,  a  fatal  variance  will ocenr,  although  he  adopts  xbocaose 
the  exact  expression  contained  in  the  instrument ;  but  that  where  he  does  of  actioa 
not  profeM  to  give  the  substance  and  legal  effect  only,  but  to  state  the  very  i.  in  ns* 
wordk  of  the  deed,  the  Court  will  then  construe  the  deed  for  him.     Thus,  saii^psii- 
when  it  was  stated  that  A.  was  entitled  to  the  equity  of  redemption,  and  ^'  '^^.^, 
that,  subject  thereto,  B.  was  seised  in  fee,  and  that  they,  by  lease  and  re«  ^^^^ 
lease,  granted,  bargiuned,  &e.  the  premises,  aoeepted  and  altaays  renrved 
to  A.  9k  right  of  huntmg,  &c. ;  it  was  held,  that  as  A.  had  no  legal  inter- 
est, there  could  be  no  exception  or  ''reservation  to  him,  and  that  the  state*  [  *807  ] 
ment  was  therefore  bad  (^).    And  the  Court  said  that  the  party  had  pui^ 
ported  to  set  out  the  deed  according  to  its  legal  operation,  and  bad  mis- 
stated such  operation ;  that  if  he  had  wished  the  Court  to  construe  the 
deed  for  him,  he  should  have  set  it  out  in  hcee  verha^  or  at  least  so  much 
as  he  meant  to  rely  on,  and  that  the  Court  could  form  no  judgment  what 
operation  it  might  have,  unless  they  saw  the  very  words  of  the  deed  (K)* 
And  in  a  subsequent  case,  when  it  was  objected  that  the  legal  operation 
of  a  deed  was  different  from  the  statement  in  the  declaration,  it  was  held 
that  there  could  be  no  variance,  since  the  declaration  did  not  affect  to 
state  the  legal  effect  of  the  deed,  but  merely  stated  that  by  a  certain  deed 
'^  it  was  witnessed,  fcc,"  following  the  words  of  the  deed  (%). 

If  these  cases  may  be  considered  as  establishing  the  position,  that  if,  in  a 
doubtful  case,  a  party  set  out  the  words  of  a  deed  or  written  instrument,  as 
being  those  conttuned  in  the  document  itself,  the  Court  will  put  the  proper 
oonstruction  upon  it,  it  seems  to  be  advisable  to  adopt  this  course,  (name- 
ly, to  profess  to  set  forth  the  instrument,  and  to  give  its  precise  words,) 
when  there  exists  any  uncertainty  as  to  the  exact  legal  effect  and  construc- 
tion of  them ;  especially,  as  by  the  late  statutes,  which  will  be  particular- 
ly noticed  hereafter  (i),  Certain  variances  in  setting  out  contracts  are  amend- 
abk  at  the  trial. 

A  misdescription  of  tl^e  contract  with  regard  to  the  partUe  thereto^  and  Misde- 
with  whom  it  was  made,  will  also  in  general  be  fatal  as  a  variance  at  the  tri-  of"heMf- 
al  (1).    Thus,  where  the  pUuntiff  was  a  surviving  partner,  and  sued  upon  a  tits  to  the 
contract  made  with  himself  and  his  deceased  partner,  but  without  stating  contract 
that  he  was  a  surviving  partner,  so  that  the  contract  appeared  from  the 
declaration  to  have  been  made  with  himself  alone,  he  was  nonsuited  fiw 

U)  3  B.  &  Aid.  66.  (0  1  B.  &  C.  358 :  3  D.  dc.  £.  662,  S.  C. 

(A)  Per  Abbot,  C.  J.  and  Baylcy,  J.,  3  \i)  Post,  318,  320;  9  Geo.  4,  c.  15;  see 
B.  4e  Aid.  70.  3  &  4  W.  4,  c.  42,  s.  23,  more  exten;sive. 


^ 


1)  Shepard  v.  Palmer,  6  Gonix.  95 ;  Buimel  v,  Taintor^  5  Conn.  273. 
le  woras  <<  and  company"  or  <<  survivor/-  following  a  plaintiff's  name,  may  be  reject- 
ed as  surplusage,  if  the  declaration  make  out  a  cause  of  aotion  in  the  plaintifi*  himself. 
IU>binsoD  V,  Cornwell,  2  Bailey,  137.    See  M'Cool  v,  M'Clasey,  Harper,  486. 

Id  an  action  on  a  promissory  note  against  the  maker,  the  declaration  alleged  that  the 
note  was  made  by  "  John  C."  and  the  note  offered  in  evidence  was  signed  by  <<  J.  C.'' 
it  was  held  that  this  was  not  a  variance.  Cantly  v.  Hopkins,  5  Stewart  6c  Port.  58 ;  Rob- 
ertson V.  Banks,  1  Smedes  &  Marsh.  666 ;  King  v.  Clark,  7  Missouri,  269 ;  Wood  v.  Han- 
cock, 4  Humph.  465.  The  use  of  the  name  "  Josiah'^  in  tlie  petition,  and  of  <<  Josier''  in 
the  note  recited,  is  not  variance.    Schooler  v.  Asherst,  1  Litt.  210. 

A  bond  signed  *'Pilip  X."  will  support  a  declaration  in  the  name  "Philip  T."  Taylor 
V.  Rogers*  Minor,  197.  See  Pe  Kentland  v,  Somers,  2  Root,  437  j  Franklin  v,  Tallmadge, 
5  Johns.  84. 
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IT.  ITS     tbe  yarianeo  ;  and  Che  Court  held  the  nonsuit  right  (f).    Upon  the  aaine 
TARTS,  &c.  principle,  where  a  contract  for  the  sale  of  goods  was  stated  to  be  made 
cau^  o^^  ^'^^  ^^^  persons,  and  it  appeared  in  evidence  that  it  was  made  with  those 
action.       two  and  another  J  it  was  ruled  to  be  a  fatal  Tariance,  though  the  declaration 
1  in  as-     stated  correctly  the  quantity  of  goods  which  the  two  were  to  have  (m). 
sumpsit.     ^Q(]  where  the  plaintiff  set  forth  in  his  declaration  a  contract  for  tiie  sale  of 
^-  '^^^       goods,  but  mis-stated  the  party  to  whom  the  goods  were  to  be  delivered, 
coDtn^t.^*^  the  variance  was  considered  iatal  (n).    Here  we  may  again  allude  to  the  in- 
stance of  a  contract  made  between  A.'s  wife  and  B.  of  the  one  part,  and 
[  *S08  ]  G.  of  the  other  part,  being  described  as  a  "^contract  made  between  A. 
and  his  wife,  and  B.  and  C.  (<?)•    But  a  lease  between  A.  and  his  wife  of 
the  one  part,  and  B.  of  the  other  part,  may  be  set  out  as  a  deed  between 
A.  and  B.  such  being  its  legal  effect  (p).     So,  if  a  bond  be  given  to  hus- 
band and  wife  administratrix,  the  husband  alone  may  declare  on  it,  as  on  a 
bond  made  to  himself  (9) .    If  a  contract,  whether  verbal  or  written,  or  a  bill 
of  exchange,  &c.  be  made  by  two  persons,  and  it  be  stated  that  it  was  made 
by  one  only,  via.  the  defendant,  he  can  only  plead  in  abatement,  and  cannot 
treat  the  omission  as  a  material  variance  at  the  trial  on  the  general  issue  (r). 
Again,  where  there  are  two  or  more  distinct  special  contracts,  it  will 
be  a  fatal  misdescription  to  blend  them  together  and  treat  them  as  one  con- 
tract ;  thus,  where  different  lots  were  sold  at  an  auction  for  different  sums, 
the  contracts  were  deemed  separate  both  in  law  and  in  fact,  and  the  plain- 
tiff having,  in  assumpsit  for  refusing  to  comply  with  the  conditions  of  sale, 
consolidated   the  two  contracts,  and  declared  upon  them  as  one  agree* 
ment,  he  was  nonsuited  («).     Where,  howerer,  an  agreement  has  been 
made  between  two  parties,  and  by  a  subsequent  oontract  between  them 
the  terms  of  the  former  agreement  have  been  modified  and  altered,  the 
plaintiff  may  declare  upon  the  contmct  as  it  stands  altered  by  the  subee* 

3uent  arrangement,  without  noticing  the  original  terms  which  have  been 
ispensed  with  (t). 
Misi^tate-       The  plaintiff  being  bound  to  state  his  contract  correctly,  it  follows  thai 
ment  of  a   ^  mis-statement  of  the  quality  or  nature  of  the  defendant's  promise,  and  his 
ThAa/i^-"^  consequent  liability,  will  be  a  fatal  error,  and  will,  if  the  defendants  plea  put 
native,  &c.  the  fact  in  issue,  subject  the  plaintiff  to  a  nonsuit  (1).    Thus,  when  a  con* 
tract  is  made  in  the  alternative^  as  to  deliver  one  or  other  of  two  specified  quan* 
titles  of  goods  at  a  particular  time,  it  must  be  stated  in  the  declaration  accord- 
ing to  the  original  terms,  and  if  stated  as  an  absolute  contract,  it  will  be  a 
fatal  variance,  notwithstanding  the  party  who,  under  the  agreement,  was  to 
have  the  option  of  deciding  on  the  particular  quantity  may  haye  determined 
his  option ;  for  the  mode  of  executing  the  contract  could  not  change  the 

(/)  4  B.  &  Aid.  274.    So,  a  mistake  in       (n\  4  T.  R.  687. 
an  avowry,  as  to  the  parties  of  whom  pkiin-        (o)  Ante,  299. 
tiff  held  as  tenant,  is  fatal,  6  Bine.  104.    So        }p)  4  Moore.  66. 
is  a  mis-statement  of  the  condition  of  a       {a)  4  T.  R.  0I6. 

bond,  as  to  the  parties  by  whom  the  money       (r)  1  B.  &  Aid.  224 ;  ante,  45,  46 ;  see 

was  to  be  paid,  although  the  bond  was  joint  ante,  13. 

and  several,  fee,  -,  id,  110 ;  3  M.  Ac  P.  339,        (s)  1  Stark.  426 ;  see  2  Tannt.  38. 
S.  C.  (0  See  1  B.  Ac  C.  18;  1  Esp.  53 ;  1  Stark. 

(m)  5  Esp.  33, 169.  R.  336. 

(1)  Conolly  V,  Cottle,  Breese,  286 ;  Mnlford  9.  Bowen,  4  Halst.  315  ;  Baris  v.  Camp- 
ben«  3  Stew.  319;  Rogers  v.  Estes,  Litt.  Sel.  Ca.  2;  Bell  v.  Scott,  3  Miss.  2l2;  Pftlmer 
V.  M^Ginnis,  Hardw.  505 ;  Adams  v.  Brown,  4  Litt.  7.    But  if  an  objection  on  acconnt  of 
a  variance  between  the  declaration  and  the  proof  be  not  taken  at  the  trial  it  will  be  consid- 
ered as  waived.    M^Konihe  9  Savoyer,  12  N.  Hamp.  396. 
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origiiial  oontraQt  itself  (ti)  (1).    And  on  the  other  hand,  irhen  the  oontraot    xv.  its 
18  abwhUey  and  i%  is  stated  in  the  deolaration  as  an  alternative  contract,  the  '^^^^*  ^^* 
variance  will  be  equally  serious;  thus,  where  the  plaintiff  declared  on  a  xhe^i^anse 
contract  to  deliver  soil  or  breeze,  and  the  evidence  was  of  a  coi|traot  to  of  action. 
deliver  soil  only,  and  soil  and  breese  appeared  to  be  different  things,  it  was  i.  in  as- 
held  the  plaintiff  could  nofc  recover  (2;).     So  where  the  contract  is  con-  sampsit. 
ditiamU  it  will  be  a  &tal  misdescription  to  state  it  as  an  absolute  one  (2).  3-  ^^ 
Thus,  when  a  party  accepted  a  bill  of  exchange,  thereby  engaging  to  pay  ^^^ 
it  as  soon  as  a  particuhir  event  ^occurred,  and  this  was  stated  in  the  decla-  tract. 
ntion  as  an  absolute  acceptance,  the  variance  was  held  fatal  (^).    And  r  •goO  ] 
upon  the  same  principle,  it  should  seem  that  in  cases  of  debts  which  have 
been  barred  by  the  statute  of  limitations,  if  the  plaintiff  rely  on  a  subse- 
quent promise,  to  take  the  case  out  of  the  statute,  and  such  promise  were 
qualified  or  conditional,  as  to  pay  when  the  defendant  is  able,  &c.,  the 
plaintiff  should  dechure  upon  such  subsequent  promise  according  to  the 
terms  in  which  it  was  made,  and  not  upon  the  original  promise  (2)  (3) .    In 
actions  upon  bills  of  exchange  and  promissory  notes  many  cases  of  varian- 
ces have  arisen  in  consequence  of  the  accepUuice  or  promise  being  stated      • 
to  be   general  and  absolute,  when  in  fact  it  was  qualified,  the  bill  or  note 
having  been  made  payable  at  a  particular  place.    With  respect  to  bilb  of 
exchange,  an  acceptance  payable  at  a  particular  place  is  not  now  a  quali- 
fied acceptance,  unless  the  payment  be  expressly  restricted  to  that  place 
only  and  not  eUewhereX^O  •  ^^^  ^  cases  where  it  is  so  restricted,  and  also 
in  all  cases  of  promissory  notes  made  payable  in  the  body  of  the  note  at  a 
particular  place,  it  will  be  a  variance  to  state  a  qualified  contract  of  this 
description  as  an  absolute  one  (i).    And  on  the  other  hand,  where  the 
ccmtract  is  absolute,  and  is  described  in  the  declaration  as  conditional  or 
qualified,  the  variance  will  be  equally  fatal  as  where  in  declaring  on  a 
promissory  note  the  plaintiff  alleged  that  it  was  thereby  made  payable  at  a 
particular  place,  and  it  appeared,  on  production  of  the  note,  that  there  was 
no  such  restriction  contained  in  the  body  of  the  note,  but  merely  in  a 
memorandum  at  the  foot  of  it,  it  was  held  that  this  was  a  general  and  not 
a  qualified  promise,  and  that  consequently  there  was  a  material  mis-de- 
scription (c)  (4).    If  an  instrument  be  so  ambiguous  in  its  terms  that  it  may 

(«)  2  East,  2;  see  also  3  T.  R.  531;  2  bill  he  drawn  payable  at  a  particular  place> 

Bos.  5c  Pal.  116 ;  and  see  per  Lord  £Uen-  and  accepted  generally,  this  is  not  a  quali-> 

boiongh,  8  East,  8.  fied  acceptaoce,  11  Moore,  2U ;  3  Bing.  611, 

(z)  1  B.  &  P.  351 ;  5  Esp.  239,  S.  C.  S.  C. 

(y)  4  Campb.  176.  (b)  3  Campb.  247,  463 ;  4  Jd,  200  ;    14 

(z)  6  B.  &  C.  603,  609;  9  D.  &  B.  549,  East,  500. 

S.C;  1  B.dcC.  248;  2  D.  &  B.  363,  S.  (e)  4  M.  eic Sel.  505 }  and  see  Jelf  i».  Oriel„ 

C. ;  7  Bing.  163,  ace.  4  Car.  Ac  P.  93. 

(a)  Stat.  1  dc  2  Geo.  4,  c.  78,  s.  1.    If  a 

(1)  Curley  v.  Dean,  4  Conn.  265.  Per  Hosmer,  C.  J.,  Stone  v.  Knowlton,  3  Wend.  374  ; 
Russell  V.  South  Britain  So.  9  Conn.  506 ;  Williams  v.  Einuard,  Minor,  196 :  Trask  v. 
Pnval,  4  Wash.  C.  C.  97.  The  payee  of  a  note,  payable  ^o  himself  or  order,  declared  on 
it  as  payable  to  himself,  and  this  was  held  QQt  a  material  variance.  Fay  v.  Goulding,  10 
Pick.  122. 

(2)  A  conditional  contract  must  qot  be  set  forth  as  an  absolute  one,  though  the  condi- 
tion has  been  performed.  Stanwood  v.  Scovel,  4  Pick.  422  ;  Sewer  v.  Winters,  7  Cowen, 
263 ;  Couch  V,  Hooper,  2  Leigh.  557  j  Whit«iker  «,  Smith,  4  Pick.  83 ;  Wait  v.  Morris,  6 
Wend  304. 

(3)  See  Lonsdale  v.  Brown,  4  Wash.  C.  C.  148  j  Betton  v.  Cutts,  11  N.  Hamp,  170  j 
Chitty,  Contr.  (7ih  Am.  ed.)  821  in  note. 

(4)  The  words  "  value  received,"  in  a  promissory  note,  are  words  of  description,  and  if 
omitted  in  the  declaration,  the  variance  will  be  fexaX,  Saxon  v.  Johnson,  10  Johns.  418 ; 
BoBsiter  «.  Marsh,  4  Conn.  196. 
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IV.  ITS  be  regarded  iridi  reaaen  eilher  m  a  bill  of  exchange  or  a  pnamovy  note, 
FAETs,  ^.  ^^  plaintiff  has  the  election  to  declare  upon  it  ^ther  as  one  or  the  other 
The^'cause  ^^  ^^^^  inetruments,  at  least  as  against  the  maker  (d)^ 
of  action.  If  the  defendant's  promise  or  engagenent,  whether  it  be  verbal,  in  writ- 
1.  In  as-  ing,  or  under  seal,  embody  or  contain,  oMpart  of  it^  an  exception  or  jmmeo 
sumpsit.  which  ^[tuUijiee  his  liability,  or  in  certain  instances  renders  him  altogether 
3.  The  irresponsible,  so  that  he  was  not  in  law  abedbody  bonnd,  the  decbuatioa 
^^^n-  ™^^  notice  the  ezceptaon  or  proviso,  or  there  will  be  a  fatal  misstatement 
tract.  Thus,  where  the  declaration  stated  that  the  defendant  had  undertaken  to 
Exuptions  carry  and  deliyer  goods  safely,  and  the  contract  proved  was  to  carry  and 
wh^'^qu^.  d^K^^>^  ^^^^  9d£e\j,  fire  and  robbery  excepted^  it  was  held  that  there  was 
ifying        a  fatal  variance  («)•(!). 

liability.  And  the  same  will  be  the  case  where  a  like  abaolate  contraot  is  slated, 
[  *310  ]  and  it  is  proved  to  be  one  of  the  tenns  of  ihe  contract,  that  the  carrier  is  not 
to  be  liaUe  to  any  exUnb  upon  goods  above  a  certain  value,  unless  insur- 
ed ( /).  Where  the  pluntiff  averred  in  his  declaration  generally,  that  the 
defendant  bad  warranted  a  horse  to  be  sound,  and  the  proof  was,  that  the 
•  latter  had  warranted  the  horse  to  be  sound  every  where  eaoeept  a  kick  in  the 
leg  J  the  Court  held  this  to  be  a  qualified  and  not  a  general  warranfy,  and  that 
consequently  there  was  a  iSfttal  mistake  (^)  (2).  So  also,  in  eases  of  oon- 
traot  between  landlord  and  tenant,  if  the  declaration  set  out  a  general  agree- 
ment or  covenant  to  repair,  and  omit  to  state  an  exception  as  to  case  of 
fire  and  other  casualties,  the  varianee  will  be  fatal  (A).  And  where  the  dec- 
laration averred  that  the  defendant  had  become  tenant  to  the  plaintiff,  and 
in  consideration  thereof  had  promised  to  use  the  land  in  a  husband-like 
manner,  and  ihe  evidence  was  that  he  had  agreed  to  use  the  land  in  a  hus- 
band-like manner,  to  be  kept  eonstantiy  in  ffraetj  it  was  held  that  the  omis- 
sion of  this  stipulation  was  a  variance ;  for  though  in  most  cases  the  keep- 
ing of  the  land  in  grass  might  be  farming  it  in  a  husband-like  manner,  stSu 
there  might  be  in  some  eases  in  which  it  would  not  be  so ;  it  was  therefors  a 
qualification  of  the  previous  stipulation,  and  ought  to  have  been  stated  in 
the  declaration  as  part  of  the  description  of  the  contract  (i).  So,  if  a  lease 
contain  a  covenant  to  repair  ^^  except  in  case  of  fire,"  the  covenant  must 
not  be  described  as  an  absolute  covenant  (i).    And  in  covenant  on  a  lease 

(d)  6  B.  &  C.  433  J  9  D.  &  R.  492.  S.  C.  (/)  Per  Abbott.  C.  J.,  3  D.  &  R.  212 ; 

(e)  2  B.  &  C.  20 ;  3  D.  dc  R.  211)  S.  C.    and  see  6  East,  569 ;  postj  31d. 

Instance  of  variance  in  acti<Mi  on  a  policy,  (g)  Jones  v,  Cowley,  4  B.  Ac  C.  446 ;  6 

in  not  setting  oat  the  rules  of  the  society,  Dowl.  &c  Ryl.  533 ;  see  Heming  v.  Pany,  6 

&c  ;    11  Moore,  86  j  3  Bing.  315,  S.  C.  Car.  &  P.  580 ;  Alderson,  B.,  said,  that  that 

Where  the  regulations  of  an  association  of  ease,  althougk  correctly  decided^  itas  a  disgrace 

ship-owners  combined  for  the  mutual  insur-  to  the  Eugli^  Lai9, 

ance  of  each  other's  ships  wiere  indorsed  on  (h)  4  Campb.  20 ;  2  B.  &  B.  295 ;    5 

the  back  of  the  policy,  and  declared  to  form  Moore,  161,  S.  C. 

part  of  the  policy  to  which  the  ship-owners  (t)  5  B.  6c  C.  909 ;  8  D.  &  R.  643,  S.  C. 

were  subscribers,  it  was  held  necessary  in  an  Ik)  4  Campb.  20,  21 ;  5  Moore,  164 ;  2 

action  for  a  loss  under  the  policy  to  set  out  the  B.  &c  B.  395,  S.  C. 

regulations  as  well  as  the  policy,  3  Bing.  315. 


(1)  See  Ferguson  v.  Cappean,  Hard.  J.  394  j  Stan  wood  v,  Scovel,  4  Pick.  422 ;  Bridge 
V,  Austin,  4  Mass.  116 ;  Rail  Road  Co.  v.  Robeson,  5  Iredell,  391. 

(2)  If  in  an  action  on  a  promissory  note,  the  plaintiff  unnecessarily  specifies  wherein 
the  value  rHcived,  consisted,  he  must  prove  it  as  laid.  Jerome  «  Whitney,  7  Johns.  351. 
In  an  indictment  for  stopping  the  mail,  a  contract  with  the  postmaster  general  to  trausport 
the  mail,  was  alleged,  and  it  was  held  that  the  contract  must  be  proved,  although  the  in* 
dictment  might  have  been  good  without  such  allegatioa.  United  States  9.  Porter,  3  0ay, 
283.    But  see  Wilson  ».  Codman,  3  Cranch^  209. 
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Cor  DOtk-payoieiit  of  rent,  the  reddendum  nusi  aot  be  described  as  afasoktO)     it.  m 
if  it  be  ^^  yielding,  &c.  excepted  as  heremcifter  is  exeepted^*  (Q.    Where,  rkiK-nj  &;c. 
however,  die  proviso  in  a  written  instrument  is  dieUnet  from  and  not  even  ^^7*  ^^ 
referred  to  by  the  claciBe  on  which  the  debt  is  charged,  it  is  considered  ^^^ 
matter  of  defeasance,  jcc.  which  ouj^  to  oome  from  the  other  side,  and  i  i,^  ^. 
tlien  it  need  not  be  set  forth  by  the  plaintiff  (m).  sumpsit. 

There  are  a  great  variety  of  instances  of  variances  in  the  statement  of  3.  The 
some  particular  part  or  term  of  the  contract.     Errors  of  this  description  ^^^ 
are,  as  we  have  already  observed,  in  general  as  fatal  to  the  plaintiff 's  ease,  tract. 
as  where  he  has  erred  in  stating  the  whole  contract,  or  the  parties  with  instances 
whom  it  was  made*    It  may  be  nsefiil  to  enumerate  some  of  the  cases  of  a  mis- 
which  have  arisen  upon  this  subject*(l).  of«a?of 

The  misstatement  of  the  date  of  a  written  instrument  is  a  &tal  variance,  the  con- 
if  the  declaration  expressly  describe  it  as  ^^  bearing  date"  up<m  a  certain  ^t. 
day,  instead  of  stating,  that  ^^  heretofore,  to  wit,  on,  &c."  it  was  made,  [  *^H  J 
kc.  (n)  (2). 

In  atating  a  IhII  of  exchange  or  other  instrument,  it  seems  not  to  be  a 
&tal  variance  to  state  that  the  defendant  ^^  subscribed  it  with  his  own  proper 
hand,"  although  it  was  rigned  by  his  agent  only  (0)  (3). 

Where  the  plaintiff  in  a  special  action  of  assumpsit  against  the  defendant 
(or  refusing  to  retain  the  plaintiff  in  his  service  according  to  agreement, 
stated  in  hui  declaration  that  the  defendant  had  agreed  to  retain  him  at  a 
specific  sum  per  annuxny  and  it  appeared  from  the  evidence  that  neither  a 
specific  sum,  nor  any  specific  time  had  been  agreed  upon,  this  was  ruled 
to  bo  variance,  notwithstanding  the  sum  mentioned  in  the  declaration  was 
laid  under  a  mdelieet  (p)  (4).  And  where  in  an  action  against  a  carrier, 
the  termini  of  the  journey  on  which  the  goods  are  to  be  carried  are  incorrect- 
ly stated,  the  mistake  will  be  a  ground  of  nonsuit  (f ) .  In  declaring  on  special 
agreements  relative  to  goods,  misdescriptioos  as  to  quality,  quantity,  and 
price,  have  been  held  £Eital.  A  declaration  on  a  promise  to  deliver  good 
merduLntaUe  wheat  has  been  ruled  not  to  be  supported  by  evidence  c$  an 

(2)  6  B.  &  C.  430 ;  9  B.  ^  R.  597,  ^.  C. ;  in  the  statate  against  frauds  was  in  writing, 

nnie,  223.  cn/c,  303. 

(m)  Ante,  223.  (0)  See  I  M.  &  M.  182,  and  the  cases, 

(»)  See  Chit.  Bills,  7th  ed.  354  ;  2  Campb.  Chitty  on  Bills,  7th  edit.  357,  358. 

307 ;  4  Car.  &  Pay.  24.    It  may  be  shown  (p)  1  Stark.  3 ;  1  M.  Ac  P.  735.    And  see 

that  the  instrument  was  made  on  another  2  B.  &  P.  116;  «if«,  296;  see  post,  317,  as 


day,  4  East,  477 ;  see  further  as  to  date,  4  to  the  viMket, 

B.  &  C.  908 ;  7  D.  &;  R.  507,  S.  C. ;  5  B.  &;       (9)  2  Stark.  385.    See  the  notes  to  the 

C.  108;  7  D.  d£  R.  518.    Not  necessary  to  precedent,  j}os/,  vol.  ii. 
state  in  a  declaration  that  a  guarantee  with- 


(1)  Baylies  n.  Fettyplace,  7  Mass.  325 ;  Clark  v.  Todd,  1  Chip.  213 ;  Colt «.  Boot,  17 
Mass.  236 ;  Crawford  v.  Mowell,  8  Johns.  253 ;  Gonlding  v.  Skinner,  1  Pick.  162 ;  Rob- 
bins  o.  Otis,  1  Pick.  368;  Pope  v.  Barnelt,  1  Mason,  123 ;  Smith  v.  Barker,  3  Day,  312; 
Harris  v.  Harris,  2  Rand.  431 ;  Obert ».  Whitehead,  6  Halst.  293;  Hart  v.  Tyler,  15  Pick. 
171 ;  Scott  V.  Massick,  4  Monr.  538. 

(2)  Bank  9.  Simmons,  1  Harring.  331 ;  Stevens  v.  Graham,  6  Serg.  &  R.  405 ;  Church 
17.  Feterow,  2  Pennsylv.  301 ;  Drown  v.  Smith,  3  N.  Hamp.  301 ;  Penn  r.  Flack,  3  Gill 
&  Johns.  369 ;  Thomas  v.  Thomas,  3  J.  J.  Marsh.  590 ;  Field  v.  Field,  9  Wend.  394 ;  Giant 
V.  Winn,  7  Missouri,  188. 

(3)  Boulware  v.  M'Comb,  Harper,  393.  Bat  see  Pease  v.  Morgan,  7  Johns.  468.  See 
also  Mack  o.  Spencer,  4  Wend.  412 ;  Porter  c.  Cumings,  7  Wend.  172.  An  averment,  that 
'<  A.  and  B.  indorsed  a  note,  their  own  proper  handwriting  being  subscribed  thereto"  is  not 
met  by  proof  of  their  signature  in  the  handwriting  of  one  of  them,  there  being  no  aver- 
ment of  a  partnership.    FuUerton  v,  Seymour,  5  Vermont,  249. 

(4)  See  Cranmer  9.  Graham,  1  Blackf.  406;  Cailey  v»  Dean,  4  Conn.  259 
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IV.  ITS  agreemeot  to  delirer  good  ieeond  9ort  of  wbeat  (r)  (1).  When  the  ^ 
5^1"*  Til  ^^  stated  an  agreement  to  take  in  a  full  cargo  of  certain  goods,  and  the  con- 
cao^  of  ^^^^  proved  was  to  take  in  a  certain  specified  quantity,  it  was  ruled  to  be 
action.  a  rariance,  notwithstanding  such  quantitj  might  amount  to  a  fall  cargo  (8). 
1.  In  as-  And  where  the  contract  declared  on  was.  that  the  defendant  should  sell  and 
sampsu.  deliver  to  the  pliundff  certam  goods  ^^  at  4«.  per  stone,"  and  the  evidence 
promise  ^^'  ^^'^  ^^  pWntiff  was  to  give  4s.  per  stone,  and  if  he  should  pay  more 
of  con-  to  any  other  person  for  similar  goods,  that  he  should  then  give  the  same 
tract.  price  to  the  defendant,  it  was  held  that  the  dedaration  was  not  supported 
by  the  proof  (0  (2). 

Several  cases  have  also  occurred  in  which  variances  as  to  the  time  of 
performing  the  contract  declared  on  have  been  held  fatal  (8).  Thus, 
when  the  plaintifl  stated  a  contract  to  remove  goods  within  a  reaeowMe 
t»m«,  and  the  agreement  proved  was  to  remove  in  a  moiUh^  it  was  ruled  to 
be  a  fatal  variance  (u).  Where  an  usurious  contract  was  set  out  in  the 
declaration,  and  the  period  of  forbearance  was  stated  to  be  from  the  2l8t 
[  *312  ]  December,  1774,  until  the  28d  December,  1776,  *it  was  held  that  evi- 
dence of  a  contract  on  the  23d  December,  1774,  for  two  years,  would 
not  support  the  declaration  {%).  And  when  a  similar  contract  was  alleged 
to  be  for  the  forbearance  of  money  until  a  certain  specified  day  absolutely, 
but  the  contract  proved  was  for  forbearance  until  the  day  named,  or  a  cer- 
tain other  day,  at  the  option  of  the  borrower,  it  was  held  that  the  evidence 
would  not  support  the  statement  (y)  (4). 

A  great  variety  of  cases  are  to  be  found  in  the  books  with  regard  to 
liUral  errors  in  setting  out  deeds,  (and  in  the  respect  the  rule  equally 
applies  to  all  written  instruments)  (z).  Thus,  in  an  action  on  a  lease,  the 
following  have  been  deemed  fatal  variances ;  namely,  ^^  celler  beer"  for 
^'  aller  beer ;"  (a)  and  ^^  storehouses ;"  for  ^^  storehouse  ;"  (i)  and  a  mistake 
of  the  lata  tenant's  name  (5),  in  setting  out  the  premises  demised  {c).  80, 
an  error  in  stating  the  local  situation  to  be  contrary  to  that  given  by  the 
lease,  is  a  material  variance  (d).    But  the  statement  of  a  demise  of  ^^  lands 

(r)  1  Ld.  Raym.  735.  (z)  As  to  surplusage  in  stating  irrelevant 

'$)  2  Esp.  Rep.  708.  clauses,  &c.  ante,  228,  229. 

^0  1  T.  K.  447.  (fl)  9  East,  188. 

^u)  Peake,  N.  P.  C.  42  (a),  2d  edit  (b)  4  M.  &  Sel. 

[x)  Cowp.  671.    See  further  as  to  vari-  u)  ICampb.  195;  15  East,  161;  1  Stark, 

ances  in  this  respect,  past,  rol.  ii.  and  vol.  100 ;  but  see  2  Marsh.  159 ;  1  Stark.  47. 

iii.  tit.  Usurp.  (d)  3  Campb.  235 ;  1  Id.  195  ;  6  Taunt. 

(y)  3  T.  R.  531.    See  as  to  alternative  394 ;  2  Marstu  96,  S.  C. 
contracts,  anUf  308. 

(1)  See  Hastings  v.  Lovering,  2  Pick.  214.  A  count  for  pine  timber  sold  and  delivered 
is  not  supported  by  evidence  of  spruce  timber  sold  and  delivered.  Robbins  v.  Otis,  1 
Pick.  368.  See  also  to  the  same  enect,  Goulding  v.  Skinner,  1  Pick.  162 ;  Bridge  v.  Aus- 
tin, 4  Mass.  1 15. 

(2)  Proof  on  a  contract,  by  which  a  yearly  rent  of  $60  is  stipulated  to  be  paid,  does 
not  support  a  declaration  on  a  contract  to  pay  8 180,  at  a  time  stated.  Mulford  v.  Young, 
6  Ham.  294. 

(3)  Where  the  time  of  doing  a  thing  is  material,  it  must  be  proved  as  laid.  Aliter 
where  the  time  is  immaterial.  Jordon  v.  Cooper,  4  Serg.  U  R.  576 ;  Hough  v.  Young, 
1  Ham.  504  ;  Perry  v.  Botsford,  5  Pick.  189;  Drown  v.  Smith,  3  N.  Hamp.  301 ;  HUt  o. 
Campbell,  6  Greenl.  109;  Vail  o.  Lewis,  4  Johns.  450.  As  to  matter  of  description,  a 
variance  in  time  is  fatal.    Gates  v.  Bowker,  18  Vermont,  23. 

(4)  A  count  on  a  note  payable  on  the  occurrence  of  a  certain  event,  or  in  a  reasonable 
time,  is  not  supported  by  evidence  of  a  note  payable  only  on  the  occurrence  of  the  event. 
Hill  V.  Campbell,  6  Greenl.  109. 

(5)  Vide  whitlock  v.  Ramsey,  2  Mun.  510 ;  Moore  e.  Fenwick,  Gilm.  214,  and  the 
there  cited. 


BODY  OB  SUBSTANCE.— IN  ASSUMPSIT.  812 

and  premises''  is  correct,  aliihough  one  piece  of  ground  onlj  was  granted  {e) .     iv.  its 
So  is  an  avemwnt  that  "  a  farm  and  buildings,  and  certain  pieces  of  land  "*'^''  ^^' 
mentioned  in  the  indenture,"  were  demised,  idthough  the  lease  was  of  "  all  The^iaose 
that  farm  or  land,  and  buildings,"  enumerating  the  parcels  ;  for  the  dec*  of  action, 
kuration  sufficiently  states  the  legal  effect  of  the  demise  (/).    However  i.  Inas- 
these  literal  variances  have  now  become  of  less  importance,  as  the  late  s^mpsit. 
statutes  (^)  give  the  judge  the  discretionary  power  to  allow  them  to  be  p^^,^^^ 
amended  at  the  trial.  or  contract. 

In  the  cases  we  have  hitherto  noticed,  an  actual  mis-statement  of  some 
part  of  the  contract  had  been  made,  but  instances  have  arisen  when  the 
plaintiff  has  followed  the  precise  terms  of  the  contract,  but  has  neverthe- 
less  been  defeated  on  the  ground  of  variance,  the  statement  in  the  record 
being  by  legal  intendment  different  from  that  given  in  evidence.  Thus 
where  the  declaration  stated  a  contract  to  deliver  400  ^^  bushels"  of  oats^ 
Uie  plaintiff  was  nonsuited,  on  proof  that  the  bushels  actually  contracted 
for  were  to  be  of  a  particular  local  measure,  and  not  the  ordinary  statute 
measure,  which  the  general  description  in  the  declaration  was  held  to  im- 
port (A).  And  where  the  declaration  upon  contracts  made  in  Ireland,  rela* 
tive  to  the  payment  of  any  sum  of  money  of  and  in  the  currency  of  that 
country,  the  "plaintiff  merely  followed  the  terms  of  the  contract,  without  [  *818  ] 
distinctly  showing  that  the  money  was  to  be  of  Irish  currency,  it  was  held 
to  give  rise  to  a  fatal  variance  ;  the  intendment  being  that  when  a  sum  of 
money  is  stated  generally,  English  money  is  meant  to  be  designated  (i). 

Although  in  general  a  mis>statement  of  any  part  of  a  contract  will  be 
&tal,  in  consequence  of  the  entire  nature  of  tiie  contract,  yet  many  cases 
may  arise  in  which  slight  variations  between  the  statement  and  the  proof 
will  bo  of  no  importance.  We  have  before  noticed  the  leading  and  im« 
portant  rule  in  the  statement  on  contracts,  that  it  will  in  all  cases  suffice, 
if  the  legal  effect  of  the  contract  be  stated,  and  that  the  party  is  not  com* 
pelled  to  follow  the  exact  words  of  the  contract  (A;)  (1).  We  will  here  no^ 
tice  several  cases  in  which,  although  the  declaration  was  not  literally  sup* 
ported  by  the  proof,  it  was  held  that  no  variance  arose,  the  legal  effect 
and  substance  of  the  statement  and  the  evidence  being  the  samel  Thus 
where  a  demise  from  a  tenant  from  year  to  year  to  another,  to  hold  from 
year  to  year,  was  stated  as  a  demise  from  year  to  year  during  the  continu- 
ance of  the  original  demise  by  the  superior  landlord ;  and  it  appeared  that 
in  point  of  fact  no  such  qualificadon  was  mentioned  in  the  contract ;  it  was 
nevertheless  held  that  no  variance  arose,  the  legal  effect  of  the  demise  be- 
ing according  to  the  statement  (I),  In  another  case,  where  a  declaration 
stated  that  by  a  certain  indenture,  made  between  the  plaintiff  and  the  de- 
fendant, the  plaintiff  did  demise,  &c.  '^  a  certain  farm  and  buildings,  and 

(e)  6  M.  &  Sel.  115.  v.  Parry,  6  Car.  &  P.  580, 581 ;  und  post,  319. 

(/)  1  Y.  &  J.  2.    See  6  B.  &  C.  252 ;  9  (A)  4  T.  R.  314  ;  6  Id,  338 ;  see  also  11, 

D.  ic  R.  245,  S.  C,  demise  of  house  and/z-  £ast,  311 ;  ante^  219. 

UereSi  described  as  a  demise  of  a  house  only.  (i)  IB.  &  C.  16 ;  2  D.  &  R.  15,  S.  C. ; 

ig)  9  Geo.  4,  c.  15  ;  and  3  &  4  W.  4,  c.  2  B.  &  Aid.  301 ;  atUe,  219. 

42,  sect.  23,  giving  more  extensive  powers ,  (k)  Ante,  305. 

and  vhich  ought  to  be  acted  upon  liberally .  (2)  9  B.  &  C.  909. 
See  observations  of  Alderson,  B.,  in  Heming 


(1)  Vide  De  Forest  v.  Brainerd,  2  Day,  528  j  Beer  ©.  Botsford,  3  Day,  159 :  Bordman  c. 
Forman,  8  Johns.  26 ;  Page  v.  Woods,  9  Johns.  82  -,  Ferguson  v.  Harwood,  7  Cranch,  413. 
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IT.  ITS  oertain  peces  or  parcels  of  land  partioalarlj  mentioned  and  deeeribed  in 
Vh^^'  ^^  ^^  ^^^  indenture  ;"  and  then  set  ont  the  particular  covenants  and  the 
The^caase  breaches  complained  of;  and  at  the  trial  the  terms  of  the  lease  appeared 
of  action,  to  be,  ^*  all  that  farm  and  buildings  herein  particularly  contained,"  and 
1.  In  as-  then  enumerated  the  particular  closes  of  which  the  £surm  consisted ;  it  was 
uampeit,  objected  that  there  was  a  variance,  the  statement  in  the  declaration  being 
^g^^*^*''^  more  extensive  than  the  proof;  but  the  Court  held  that  a  verbatim  de- 
theieijL  scription  was  unnecessary,  and  that  the  declaration  contained  a  sufficient 
description  of  the  substance  and  legal  effect  of  the  demise  (m).  So  it  has 
been  held  that  a  revocation  of  a  submission  to  arbitration  before  award  made, 
is  in  effect  a  breach  of  an  agreement  ^'  to  stand  and  perform  the  award  ;" 
and  that  an  agreement  not  to  make  sudi  revocation,  being  in  legal  effect 
implied  in  the  engagement  to  stand  to  the  award,  the  plaintiff  may  state  a 
promise  by  the  defendant  to  that  effect  in  the  declaration,  although  no  such 
stipulation  in  words  were  contained  in  the  agreement  to  refer  (n).  Many 
[  *314  1  other  instances  may  be  given  *wfaere  the  contract  declared  on  has  not  beea 
literally  supported  by  the  evidence,  but  the  statement  has  been  hdd  snfll- 
cient,  on  account  of  the  legal  effect  of  the  statement  and  the  proof  being 
identical.  Thus  when  the  contract  was  for  the  purchase  of  a  certain  par- 
cel of  hemp,  wluch  not  being  precisely  ascertained  at  the  time,  was  de- 
scribed in  the  contract  as  ^^  about  eight  tons,''  it  was  held  that  it  might  be 
declared  on  under  a  videlicet  as  a  contract  for  eight  tons  (o)  (1).  And 
when  the  plaintiffs  declared  that  they  agreed  to  sell,  and  the  defendant 
agreed  to  buy,  certiun  goods  and  merchandize,  to  wit,  828  chests  and  30 
half  chests  of  oranges  and  lemons,  at  and  for  a  certain  price,  to  wit,  the 
price  of  X623,  Ss.,  and  the  contract  proved  was  for  308  chests  and  30  half 
chests  of  China  oranges,  and  20  chests  <^  lemons,  without  specifying 
any  price  ;  ^he  Court  held  that  the  particular  count  of  the  declaration  upon 
which  the  question  arose,  was,  in  substance,  a  count  for  goods  bargained 
and  sold  ;  that  the  precise  quantity  of  goods  could  not  be  considered  as  of 
the  essence  of  the  contract ;  and  that  the  plaintiffs  having  shown  tibat  id 
substance  they  were  entitled  to  recover,  they  were  not,  under  the  partaeu- 
lar  circumstances  of  the  case,  tied  down  by  the  statement  under  the  viddi- 
eet,  and  that  therefore  the  variance  was  not  material  (p).  In  a  case  where 
the  contract  upon  which  the  plaintifib  declared,  was  to  deliver  stock  on  the 
<(  27th  February,"  and  the  agreement  proved  was  to  deliver  it  upon  ^^  the 
settling  day,"  which,  at  the  time  of  the  contract,  was  fixed  for  the  27ih  of 
February,  as  the  parties  fully  understood  ;  it  was  held  that  the  contract  was 
substantially  and  m  legal  effect  for  the  27th  of  February,  that  the  parties 
mi^t  use  either  one  phrase  or  another  to  express  the  same  thing,  and  conse- 
quently that  there  was  no  variance  between  the  contract  proved  and  that  sta- 
ted in  the  declaration  (g).  So,  where  the  declaration  alleged  a  loan  of  lawful 

(ot)  1  Y.  &  J.  2.  See  post,  317,  318. 

(»)  M'Clel.  &  y.  464 ;  see  1  M.  &  P.  (q)  2  B.  &  Aid.  335;  see  ftwrfra,  Stra.  74. 

23d ;  2  Id,  81.  Bui.  N.  P.  145,  overruled  by  the  case  stated 

o)  13  East,  410 ;  and  see  1  B.  Ac  Aid.  9.  in  the  text. 


f 


p)  1  Moore,  547 ;  8  Taunt.  107,  S.  C. 


(1)  A  variance  is  immaterial  when  it  does  not  change  the  nature  of  the  contract,  which 
must  receive  the  same  legal  construction  whether  the  words  be  in,  or  out  of  the  declaration. 
Ferguson  v.  Harwood,  7  Cranch,  408.  An  unnecessary  averment  of  a  breach  or  infringe- 
ment of  a  contract  declared  on,  need  not  be  proved,  and  may  be  rejected  as  surplusage. 
Ferguaon  v.  Tucker,  2  Harr.  &  Gill.  183. 
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tncfa^j  of  Great  Britain,  it  was  held  no  variance  to  show  a  loan  in  a  foreign     iv.  its 
country  in  the  coin  of  that  country  (r).     And  where  the  declaration  states  ^fj^j^^'  ^^' 
a  contract  for  the  sale  of  goods  at  a  certain  specific  sum,  which  is  proved,  The  cause 
but  it  also  appears  in  evidence,  as  part  of  the  terms  of  the  contract,  that  of  action. 
Hie  vendor  was  to  receive  from  the  purchaser  other  goods,  in  liquidation  l-  In  as- 
of  a  certain  specific  part  of  the  stipulated  purchase-money,  it  will  be  no  ^'^IJ^J^*^* 
variance  ;  for  such  a  stipulation  will  only  be  considered  as  prescribing  a  promfec  or 
particular  mode  of  payment  of  part  of  the  purchase-money  («).  contract. 

We  have  already  seen  that  the  omission  of  any  part  of  the  contract  which  Immate- 
materially  qualifies  and  alters  the  legal  nature  of  the  promise  which  is  alleged  ^^  ^^^^ 
to  have  been  broken,  will  be  fatal ;  but  it  is  by  no  •means  necessary  that  lateral 
parts  of  the  contract  should  be  stated  which  are  distinct  and  collateral  pro-  provis- 
visions,  or  respect  only  the  liquidation  of  damages  under  particular  circum-  ^^^oi^-i 
stances  without  extending  to  absolve  the  defendant  from  responsibility  (i).  L  *^  J 
Thus,  where  in  action  by  a  sailor  against  the  captain  of  a  ship,  the  decla- 
ration stated  a  contract  for  the  payment  of  a  certain  sum  of  money  to  the 
I^aintiir  for  rum  money,  and  an  agreement  to  this  effect  was  proved,  but 
such  agreement  coutained  also  an  additional  stipulation  for  certain  allowance 
pt  spirits,  it  was  held  no  variance,  for  the  agreement  given  in  evidence 
corresponded  with  the  declaration  as  far  as  the  declaration  went  (u).  So 
when  the  plaintiff  declared  upon  a  promise  by  the  defendant  to  deliver  him 
a  horse  which  should  be  worth  JE80,  and  be  a  young  horse,  and  the  evidence 
was  not  only  of  a  promise  to  the  above  effect,  but  also  of  a  warranty  that  the 
horse  to  be  delivered  by  the  defendant  was  sound,  and  had  never  been  ia 
harness,  it  was  held  that  there  was  no  variance ;  and  it  was  laid  down  by  the 
Court,  that  if  any  substantive  part  of  the  warranty  stated,  not  qualified  by  an- 
otiier  part  dmitted,  be  proved  not  true,  it  was  suflScient  to  maintain  the 
action ;  and  that  it  was  no  more  necessary  to  set  out  other  collateral  parts 
of  the  contract,  whereof  no  breach  was  alleged,  then  it  was  necessary  that 
in  an  a.ction  of  covenant  the  plaintiff  should  set  out  all  the  covenants  con- 
tained in  the  deed,  when  he  did  not  complain  that  most  of  them  had  been 
broken  (a;).  Upon  the  same  principle,  where  the  plaintiff  declared  upon  a 
promise  by  the  defendant,  that  certain  bacon  which  he  had  purchased  of 
the  defendant  should  be  prime  bacon,  and  then  averred  a  breach  of  this  con- 
tract, it  was  held  to  be  no  variance  that  the  contract  proved  was  for  prime 
ringed  bacon,  for  the  plaintiff  was  only  bound  to  state  all  that  related  to  the 
point  of  which  he  complained,  and  beyond  that  it  was  needless  for  him  to 
go  (y).  And  where  in  an  action  for  the  nondelivery  of  goods,  the  plaintiff 
stated  a  contract  to  deliver  goods  to  be  paid  for  bv  bill  at  two  months,  and 
the  proof  was  that  they  were  paid  for  by  such  bill  on  invoice  or  delivery,  it 
was  held  not  to  amount  to  a  variance  (z) .  So  where,  in  an  action  for  not  ac- 
cepting goods  sold,  It  was  averred  in  the  declaration  that  the  defendant 
bought  of  the  plaintiff  a  certain  quantity  of  rice,  according  to  certain  con- 
ditions, and  it  appeared  in  evidence  that  in  addition  to  these  conditions  the 
rice  was  sold  per  sample^  it  was  held  not  to  constitute  a  variance,  the  words 
^*  per  sample    not  being  any  essential  part  of  the  description  of  the  con* 

(r)  5  Taont.  228  j    1  Marsh.  33,  S.  C.  of  hire,  times  and  manner  of  performance. 

See  ante'j  312,  219.  adjustment  of  differences,  &c.  which  it  may 

(s)  9  East,  349  ;  sec  3  B.  &  C.  420  ;  5  D.  not  be  necessary  to  set  forth.'-— JP«r  Lord 

&  R.  277,  S.  C. ;  1  Hen.  Bla.  283  j  1  Stark.  EUenborougii,  6  East,  568 ;  13  Id.  20. 

Rep.  437.  (m)  1  B.  &  P.  7. 

(*)  "  There  are  a  great  variety  of  agree-  (x)  8  East,  6. 

ments  not  under  seal,  containing  detailed  (y)  4  Tannt.  285;  see  11  Price.  19. 

provisions,  regulating  prices  of  labor,  rates  (z)  3  Price,  68. 

Vol.  I.  44 


•  316  ^^   THE  DECLARATION. 

IV.  ITS     tract  declared  tipony  but  a  mere  collateral  engagement  or  warranty  *that  tiM 

?xRTs,  &c.  goQds  gold  should  answer  the  description  of  a  small  parcel  exhibited  at  the 

The^cause  ^^^^  (^^*    '^^  example  of  such  stipulations  as  do  in  some  measure  vary  the 

of  action,    liability  of  the  defendant,  but  whicn  only  affect  the  amount  of  damage  to  be 

1.  In  as-     recovered  in  particular  cases,  and  do  not  altogether  destroy  the  plaintiff's 

sumpsit.     right  to  recover,  may  arise  in  the  case  of  actions  against  carriers  who  give 

3.  The       notice  that  they   will  not  be  liable  in  respect  of  certain  goods  beyond  a 

^^^^/'^  particular  sum.    A  stipulation  of  this  description  need  not  be  set  out  in 

describing  the  contract,  but  may  be  given  in  evidence  by  the  defendant  in 

reduction  of  damages  (i).    The  result  of  the  cases  upon  this  subject  is 

that  if  the  carrier  only  Umit  his  responsibility,  that  need  not  be  noticed  in 

pleading,  but  if  a  stipulation  be  made  that  under  certain  circumstances  he 

shall  not  be  liable  at  ally  that  must  be  stated  (c). 

Trifling  omission  of  immaterial  forms,  not  in  any  way  affecting  the  sub- 
stance of  the  contract,  will  be  of  no  more  importance  than  mis-descrip- 
tions of  the  like  nature  (d).  The  plamtiff  is  not  bound  to  state  more  than 
the  substance  and  legal  effect  of  the  contract  he  declares  on ;  and  except 
when  he  renders  his  allegation  of  the  contract  descriptive  of  a  written  in- 
strument, he  is  not  bound  to  support  his  declaration  literally,  but  substan- 
tially. When,  therefore,  the  evidence  is  precisely  the  same  in  substance 
with  the  declaration,  though  some  immaterial  term  may  have  been  omitted 
in  the  latter,  the  plaintiff  will  not  be  liable  to  be  nonsuited  on  the  ground 
of  variance.  Thus,  a  declaration  on  a  contract,  for  not  delivering  gum 
Senegal,  is  supported  by  evidence  of  a  contract  for  rough  gum  Senegal,  if 
it  appear  that  all  gum  Senegal,  on  its  arrival  in  this  country,  is  called 
rough  (e).  So,  in  an  action  for  not  accepting  goods,  evidence  of  a  con- 
tract for  the  sale  of  goods  to  be  ready  for  delivery /rotn  ship  or  warehauae 
before  a  certain  day,  will  support  an  averment  of  a  contract  for  goods  to 
be  ready  for  delivery  generally  before  that  day  ;  for  the  evidence  showing 
that  the  goods  contracted  for  must  be  delivered  from  one  or  other  of  the 
places  specified,  and  the  option  being  with  the  purchaser,  it  was  tanta- 
mount to  a  contract  to  deliver  generally  (/),  The  omission  of  a  term 
necessarily  implied  from  the  statement  in  the  declaration  will  come  under 
the  same  principle  and  be  quite  immaterial.  Thus,  where  the  plaintiff 
stated  a  contract  relative  to  the  loan  of  a  horse  by  him  to  the  defendant, 
and  averred  that  the  defendant  promised  to  take  care  of  the  horse,  and  re- 
turn him  in  good  condition  or  pay  a  certain  sum  of  money ;  and  the  con- 
tract proved  was,  that  in  addition  to  these  terms  the  defendant  should 
find  the  horse  meat  for  his  work,  it  was  held  that  the  contract  was  sufii- 
[  *317  ]  ciently  proved  according  to  its  legal  ^effect,  for  the  law  would  imply  that 
the  party  borrowing  a  horse  was  to  keep  it,  unless  the  contrary  appear- 
ed (^).  .        .  , 

In  stating  the  consideration,  we  have  seen  that  it  is  in  all  cases  abso- 
lutely necessary  that  the  whole  of  the  entire  connderation  for  the  perform- 
ance of  the  act  in  question  should  be  set  forth,  and  that  even  where  the 
contract  has  consisted  of  several  engagements  and  promises,  quite  distinct 
from  each  other,  but  founded  on  one  and  the  same  entire  consideration, 
an  action  cannot  be  brought  for  the  breach  of  any  one  of  such  engagements 

(a)  AB.ic  Aid  387.  (d)  See  ante,  312. 

h)  6  East,  563 ;  and  see  2  B.  &  C.  22 ;  3  (e)  1  Chit.  Rep.  39. 

D.  &  R.  211,  S.  C.  (/)  6  Taunt.  581 ;  2  Marsh.  287,  S.  C. 

(c)  Per  Abbott,  C.  J.,  2  B.  &  C  22;  3  (g)  2  B.  &  B.  359 ;  and  see  11  Price,  19. 
P.  &  B.  213,  S.  C. ;  ante^  310. 
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or  promises,  wilihout  setting  forth  in  the  deckraiioD  the  enJ&re  eonsidera-     nr.  its 
tion  applicable  to  all  the  premises  collectively  (A).    The  rule  is  different  '^*"»  ^^• 
in  stating  the  defendant's  piomiae  itself:  here  the  plaintiff  is  only  required  ^^l^'of^ 
to  set  forth  with  correctness  that  particular  part  of  the  contract  which  he  action. 
alleges  the   defendant  to  have  broken,  or,  as  we  have  before  observed,  to  i.    in  as- 
■how  so  much  of  the  terms  of  the  agreement,  beneficial  to  the  plaintiff,  as  sumpsit. 
constitutes  the  point  for  the  failure  of  which  he  sues  (i).  3.  The 

We  may  here  take  occasion  to  mention  a  form  or  phrase  which  is  very  conSjwt.^ 
frequently  used  in  pleading,  and  is  not  altogether  unworthy  of  eonsidera-  or  xakeit 
tion.     The  expression  alluded  to  is   the  mdelieetj  or  Bcilieeiy  Q^  to  wity*'  or  videU-- 
or  '*  that  is  to  ^oy,")  which  is  constantly  adopted,  not  only  in  mention-  ^^^' 
ing  time  or  place,  but  also  in  stating  the  description  or  value,  &c.  of 
goods,  and  in  other  averments  in  all  the  forms  of  action.    It  is  clear  that 
when  the  matter  alleged  is  material  and  traversable,  and  must  be  stated 
with  exactness  and  certainty,  the  statement  of  such  matter  under  a  videlu 
eet  will  not  avoid  the  consequences  of  a  variance  (1)  or  repugnancy  if  the 
matter  be  mis-stated,  and  there  would  be  a  fatal  variance  in  the  absence  of 
the  videlicet;  and  this  whether  the  matter  be  the  consideration  or  promise 
in  the  case  of  a  contract,  or  be   time  or  place,  when  material,  or  relate  to 
other  subjects  (k).    Thus  it  is  necessary  to  state  the  grant  of  letters 
of  administration  to  a  plaintiff  suing  as  administrator,  if  the  date  of  the 
grant,  though  laid  under  a  scilicet,  be  incorrectly  stated  to  have  been  on  a 
day  preceding  to  the  alleged  date  of  the  promise  to  the  intestate,  it  will 
be  bad  on  special  demurrery  although  preceded  with  the  words,  that  after 
ih&  death  of  the  intestate,  to  wit,  on  such  repugnant  day,  the  letters  were 
granted  (J).    In  stating  mch  matter,  therefore,  the  videlicet  is  useless  *to  [  *318  ] 
avoid  a  variance  ;  and  although  it  be  used,  the  averment  is  considered  pos- 
itive, direct  and  traversable  (tt}). 

It  is  laid  down  by  very  great  authority  (n),  that  ^'  on  the  other  hand  the 
want  of  a  videlicet  will  in  some  cases  make  an  averment  material  that 
would  not  otherwise  be  so ;  or  if  a  thing  which  is  not  material  be  positively 
averred  mtJiout  a  videlicet^  though  it  were  not  necessary  to  be  so,  yet  it  is 
thereby  made  material  and  must  be  proved :  therefore  where  a  party  does 
not  mean  to  be  concluded  by  a  precise  sum  or  day  stated,  he  ought  to 
plead  it  under  a  videlicet ;  for  if  he  do  not,  he  will  be  bound  to  prove  the 

(A)  Ante,    299.      See    particularly,    11  which  was  ^neral  before,  and  to  explain 

Moore,  86 ;  3  Bing.  315,  S.  G. ;  1  Campb.  that  wnich  is  indifferent,  doubtful,  or  ob-  , 

361.  ^  ficnre:  but  it  must  be  neither  contrary  to 

(t)  Ante,  304 ;  4  Taunt.  285 ;  6  East,  564 ;  the  premises,  nor  increase  nor  diminish  the 

SId.l;  13;  Id,  18;  11  Moore,  86«  89.  precedent  matter.^'    Hob.   175;    2  Saund. 

(k)  1  Saund.  170,  n.  2  ;  2  Id.  290  a«  n.  1 ;  291,  and  291  a,  i|ote. 
4  Taunt.  321 ;  9  B.  &  C.  215,  per  Bayley,        (/)  Ring  v.  Boxbroogh,  2  Tyr.  468;  2 

J.,  2  Campb.  231;  1  Stark.  3.    Aa  to  seUi-  Crom.  &  J.418,  S.  C. 
ceu  in  general,  .see  2  Saund.  290  a,  n.  1;  5       (m)  2  Saund.  291  a.  note;  Stra.  233. 
East,  252;  1  Stark.  Crim.  Law,  283,  239;       (n)  Mr.  Serjeant  Williams,  2  Saund.  291 

1  Chit.  Crim.  Law,  226,  227 ;  Steph.  Index,  c,  note. 
VideUeet,    <'Its  use  is  to  particularize  that 


(1)  Janson  v.  Ostrander,  1  Cowen,  676.  Attorney  General  v.  Jeffireys,  I  M'Clell.  & 
Young,  277 ;  U.  States  v.  Burnham,  1  Mason,  57  ;  Hastings  v.  Lovering,  2  Pick.  214,  222 : 
Paine  v.  Fox,  16  Mass.  129,  133 ;  Ladue  v.  Ladue,  16  Vermont,  189.  Where  damages  are 
laid  subsequent  to  the  commencement  of  the  action  on  the  case  for  the  seduction  of  a 
daughter,  or  previous  to  the  plaintiff  having  any  right  of  action ;  in  such  case,  if  the 
matter  is  laid  under  a  scilicet ,  the  court  avail  themselves  of  that  circumstance  to  say.  that 
it  is  not  to  be  intended  that  the  jury  took  the  evidence  {piveu  into  consideration.  Stiles  q^ 
Tilford,  10  Wend.  340. 
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IV.  ITS     exaat  sum  or  da;  laid  (1),  it  beioig  a  settled  diatioction,  ihat  where  any 
FARTS,  ice.  ^j^^Qg  ^^(.}^  jg  qqIj  material  is  laid  under  a  videlicet^  the  party  is  not  coor 

^e  cause  ^^^^^^  ^7  **>  ^^^  ^®  i^  vhere  tiiere  is  xu>  videUaeV^  (2).    And  there  are 
of  action,    decisions  and  dicta  in  8uppo;rt  of  this  doctrine  that  matter  may  become 
1.  In  as-     inaterial,  and  must  be  proved  as  laid,  merely  because  it  is  averred  without 
sampsit.     the  intervention  of  the  videlicet  (o).    ^ut  there  arc  also  some  authorities, 
3.  The       though  less  numerous,  vhich  appear  to  impeach  the  doctrine,  at  least  as  a 
.contrm.^   general  rule  Q>),  JVnd  it  seeipsnot  to  apply  even  to  criminal  pleadings  (^). 
It  is  true  that  the  vidsUcet  is  often  considered  to  be  adopted  as  expressive 
of  the  intention  of  the  pleader,  not  to  bind  himself  to  a  positive  and  mi- 
nute proof  of  the  ayermeat ;  but  still  it  seems  to  be  a  harsh  construction 
that  the  omission  of  the  phrase  shall  be  held  to  import  that  he  restricts 
himself  to  such  limited  proof,  in  cases  where  in  law  the  matter  does  not 

(o)  3  T.  B.  68 ;   3  M.   dc  Sel.   173 ;  2  2  Saund.  291  c,  n.  b.,  tg  5lh  edit.    See  6 

Moore,  114, 93  ;  8  Taunt.  107, 1 12 ;  3  Price,  iSast,  437. 

54;  2B.&C.2;  2D.  &  R.226,S.C.;  16        (q)  1  Lord  Raym.  149;  6  T.  R.265;  3 

East,  416,  419 ;  13  East,  410;  feake^sEvid.  Jd.  643;  2  PhU.  Evid.  4th  edit.  287,  228, 

4th  ed.  217  j'M'Clel.  277,  279.  *  note,     Index,     YideUcet ;      Starkle's     and 

(p)  2  Campb.  307,  n.    And  see  1  Phil.  Chitty's  Crixninal  Law ;  awfe,  348,  note  (i). 
^vid.  4th  ed.  227,  228,  n.,  Index,  Yiddket ; 


(1)  Times  and  sums,  if  material  must  be  fCDved,  although  laid  under  a  viddiut.  Vail 
JO.  Lewis,  4  Johns.  450  ;  Attorney  General  v.  Jiefferies,  1  SM'Clell.  &  Young,  270 ;  Phillips' 
Ev.  163,  n.  "  It  is  true  that  under  a  videlicet,  the  plaintiff  has  stated  a  time  for  the  receipt 
,of  the  sums,  which  is  prior  to  the  settlement  of  either  account.  But  it  is  a  settled  mle  m 
pleading,  that  what  comes  under  a  videlicet  is  no  averment.  It  i»  certain  that  in  this  form 
jpf  pleadiii^g  the  defendant  could  not  have  traversed  the  time,  although  essential  to  the  mer- 
its of  his  defence  ;  he  cannot  therefore  be  bound  by  it."  Per  P^kker,  C.  J.,  Paine,  Judge, 
dec.  V.  Fox,  16  Mass.  133.  Bat  in  a  late  case  the  same  judge  has  said,  in  reference  to  this 
dictum,  "  that  it  was  undoubtedly  a  mistake  ;  it  is  only  where  the  allegation  so  expressed 
is  immaterial,  and  might  have  been  omitted,  that  it  shall  not  be  traversed,  and  may  be 
omitted  as  useless."  Hastings  v.  Lovering,  2  Pick.  223.  See  what  is  said  as  to  the  de- 
cision in  Paine  v.  Fox,  by  Sataob,  C.  J.,  7  Cow.  44. 

(2)  As  the  cases  on  the  subject  of  variance  are  very  numerous,  it  may  not  be  improper 
to  collect  a  few  additional  ones,  without,  however,  stating  the  point  decided  iu  each,  and 
arrange  them  under  distinct  heads  in  order  that  all  which  relate  to  any  particular  branch 
of  the  subject  may  be  presented  to  the  reader  at  one  view. 

1.  Variance  in  proof  of  record.  Rgdman  9.  Foiman,  8  Johns.  26;  Page  0.  Woods,  9 
Johns.  82 ;  Brooks  v.  Remiss,  8  Johns.  455. 

2.  Of  writs,  executions,  &c. ;  Qreeu  v.  Rennett,  1  Term  Rep.  656 ;  Bissell  v.  Kip,  5 
Johns.  89 ;  Byne  v.  Moore,  5  Taunt.  187  ;  Beers  p.  Botsford,  3  Day,  159. 

3.  Proceedings  in  Ch^^ncery.    Thompson  v.  Jameson,  1  Cranch,  283. 

4.  Orants,  leases,  bonds,  and  other  instruments  under  seal.  Tempanjrv.  Burnaud,  4 
^ampb.  20 ;  Middleton  v  Sandford,  Id.  34 ;  Phillips  v.  Rose,  8  Johns.  ^ ;  Franklin  v. 
Talmadge,  5  Johns.  84  ;  Gordon  v.  Brown^s  Ex*r,  3  Hen.  6c  Mun.  219  ;  Adams  t^.  Spear, 
1  Havw.  215;  State  v.  Street,  Taylor,  128;  Evans  v.  Smith,  1  Wash.  172;  M'WiUiams 
t>.  Willis,  Id.  199  ;  Drummond  v,  Crutcher,  2  Wash.  218 ;  James  r.  Walruth,  8  Johns. 

410. 

5.  Policy  of  Insurance.    Cohen  v.  Haunam,  6  Taunt.  101. 

6.  Bills  of  Exchange  and  Promissory  Notes.  Roche  v.  Campbell,  3  Campb.  247; 
Hodge  V.  Fillis,  Id.  463 ;  Pease  v.  Morgan,  7  Johns.  468;  Wilmot «.  Mon.son,  4  Day,  114  ; 
Saxton  V.  Johnston,  10  Johns.  418 ;  Wood  v.  Balkley,  13  Johns.  486 ;  gheeby  0.  Mande- 
,viUe,  7  Cranch,  208. 

7.  Other  simple  contracts.  Crawford -v.  Monell,  8  Johns.  253  ;  Smith  v.  Barker,  3  Day, 
312  ;  Harrington  v.  Macmorris,  5  Taunt.  228 ;  Baylies  v.  Fettyplace,  7  Mass.  325 ;  Drake 
V.  Watson,  4  l4>ay,  37 ;  Bumham  v.  Webster,  5  Mass.  270 ;  Alexander  v.  Harris,  4  Cranch, 
299. 

8.  In  name  of  corporation.  The  People  v.  Bunkel,  9  Johns.  47 ;  Gilbert  v.  Nantucket 
Bank,  5  Mass.  98  ;  Medway  Cotton  Manufactory,  t;.  Adams,  10  Mass.  360. 

9.  In  name  of  place.    Phillipps'  Ev.  166,  166. 

10.  Other  cases  of  variance.  Lewis  v.  Few,  5  Johns.  1 ;  Southwick  9.  Stevens,  10 
Johns.  443 ;  De  Forrest  a.  Brainerd,  2  Day,  528. 
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^  iUey^^  and  if  aFerred  under  a  videtieet^  call  for  such  particular  and  strict     !▼.  its 
evidence.    A  videlicet  will  not  avoid  a  variance  in  an  allegation  of  mate-  ^^^^>  ^^- 
rial  matter,  neither  should  the  omission  of  it  create  the  necessity  of  proving  ^J^'of^ 
precisely  as  stated  matter  which  would  not  otherwise  require  such  precise  action, 
proof.  t  In  (u* 

One  of  the  most  important  effects  of  the  new  rules  of  pleading  is,  that  snmpsit. 
unless  there  be  a  plea  upon  the  record  denying  the  contract  as  afieged,  it  ^'  '^^^ 
need  not  be  proved  ;  and  in  actions  on  bills  and  notes,  those  rules  exclude  cpntn^.^ 
the  ffeneral  issue  non-assumpsit,  and  require  some  special  or  particular 
denial;  as  that  the   bill  or  note  was  not  made,  nor  indorsed,  or  not  ac- 
cepted, &c.  (r)  ;  and  in  other  respects  those  rules  very  much  limit  the  risk 
of  variance.     So,  if  the  defendant  pay  m<Hiey  into  Court  under  a  plea  of 
tender,  he  cannot  afterwards  avail  of  a  variance  in  the  statement  of  the 
contract  («).'*  F  *819  ] 

Moreover  by  the  9  Geo.  4,  c,  15  (0,  intituled,  "  An  act  to  prevent  a  ^^^i^^s&  the 
failure  of  justice  by  reason  of  variances  between  records  and  writings^  o?theSa- 
produced  in  evidence  in  support  thereof ;"  after  reciting  that  great  expense  tract  be 
is  often  incurred,  and  delay  or  failure  of  justice  takes  place  at  trials,  by  denied  by 
reason  of  variances  between  writings  produced  in  evidence  and  the  recital  [^  ^^  ^^ 
or  setting  forth  thereof  upon  the  record  on  which  the  trial  is  bad  in  mat-  be  materi- 
ters  not  material  to  the  merits  of  the  case^  and  such  record  cannot  now  in  ^^^  J^^ 
any  case  be  amended  at  the   trial,  and  in  some  cases  cannot  be  amended  fect^. 
at  any  time  ;  for  remedy  thereof  is  enacted,  ^'  that  it  shall   be  lawful  for  mitted. 
every   Court  of  record  holding  plea  in  civil  actions,  any  judge  sitting  at  -^"^^ 
nisi  prius,  and  any  Court  of  oyer  and  terminer  and  general  gaol  delivery  in  ^^^u^^' 
f!ngland,  Wales,  the   town  of  Berwick-upon-Tweed,  and  Ireland,  \f  such  stating 
Court  or  judge  shall  see  fit  to  do  so^  to  cause  the  record  on  which  any  "^^^^  ^' 
trial  may  be  pending  before  any  such  judge  or  Court,  in  any  civil  action,  ^^  ^,^  J|^' 
or  in  any  indictment  or  information  for  any  misdemeanor,  when  any  vari«  under  9  Q, 
ance  shall  appear  between  any  matter  in  writing  or  in  print  produced  in  ^*  ^'  ^^* 
evidence,  and  the  recital  or  setting  forth  thereon  upon  the  record  where* 
on  the  trial  is  pending,  to  be  forthwith  amended  in  such  particular  by  some 
officer  of  the  Court  on  payment  of  such  costs  (if  any)  to  the  other  party, 
as  such  judge  or  Court  shall  think  reasonable,  and  thereupon  the  trial  shall 
proceed  as  if  no  such  variance  had  appeared ;  and  in  case  such  trial  shall 
be  had  at  nisi  prius,  the  order  for  the  amendment  shall  be  indorsed  on  the 
postea  and  returned  together  with  the  record ;  and  thereupon  the  papers, 
rolls  and  other  records  of  the  Court  from  wbich  such  record  issued  shall 
be  amended  accordingly." 

Upon  this  statute,  in  an  undefended  action  upon  a  bill  of  exchange,  the 
plaintiff  was  allowed  to  amend  at  the  trial,  without  the  payment  of  any 
costs,  a  mistake  in  stating  the  date  of  a  bill  of  exchange  (u) ;  and  in  another 
case,  where  it  was  incorrectly  statod  in  assumpsit  for  not  indemnifying  the 
plaintiff,  that  a  judgment  was  recovered  in  B.  R.,  whereas  it  was  recov- 
ered in  C.  B.,  Lord  Tenterden,  C.  J.,  allowed  the  error  to  be  amended 
at  the  trial  (v ).  But  it  is  reported  to  have  been  held  by  one  judge  that 
the  statute  only  applies  to  cases  where  some  particular  written  instrument 
is  professed  to  be  set  out  or  recited  in  the  pleading  (a;) ;  and  therefore  where 

(r)  Reg.  Gen.  Hil.  T.  4  W.  Fleasinos  M  4  C.  &  P.  24. 

m  Particular  Actions.    I.  Assumpsit.  (v)  I  M.  &  M.  359. 

(0  Bnlwer  v.  Home,  4  Bar.  &  Adol.  139.  (x)  3  C.  &  P.   594.    If  this  be  law  it 

(0  See  2  Chi(,  Ck>l.  St^t.  736,  tit.  Nisi  would  be   jadicioos,  in   declaring  upon  a 

f^lis.  written  agreement,  to  profess  to  set  tf  out^ 
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IT.  ITS     a  common  avowry  in  replevin  mis-stated  the  terms  on  which  the  plaintiff 
'^*"'^'  held  the  premises  by  demise,  and  amendment  at  the  trial  was  refused  (y).* 
^^uU  of        T^^  subsequent  act  3  &  4   W.  4,  c.  42,  sect.   23,  is  more  extensive, 
action.       and  authorizes  a  judge  pending  a  trial  to  amend   every  description  of  vari- 
1.  In  as-    ance  when  such  amendment  would  not  prejudice  either  party  in  the  just 
sumpsit.     conduct  of  his  action  or  defence  on  the  merits.    And  provided  the*  judges 
3.  The        respectively  will  in  practice  carry  into  effect  the  powers  with  which  they 
contract.     ^^^^  certainly  been  invested,  the  law  miglU  in  every  case  be  rescued  from 
its  present  disgraced  state  as  regards  the  effects  given  to  variances  on  trivi- 
al points ;  but  at  present  the  instances  of  permitting  amendments  are  too 
limited,  and  at  cUl  events,  as  regards  the  duties  of  a  pleader,  he  is  not  re- 
lieved from  the  task  of  exerting  the  utmost  care  to  avoid  a  variance,  which 
at  least  occasions  considerable  risk  and  great  expense  (^z), 

Aih]y.  The  4thly.  An  Averment  signifies  a  positive  statemeut  of  facts  in  opposition 
^«»w«ftt  ^  argument  or  inference  (a)  ;  and  when  the  obligation  on  the  defendant  to 
in  assump-  perform  his  contract  depended  on  any  event  which  would  not  otherwise 
sit.  appear  from  the  declaration  to  have  occurred,  it  is  obvious  that  an  aver- 

ment of  such  event  is  essential  to  a  logical  statement  of  the  cause  of  action, 
and  should  precede  the  statement  of  the  defendant's  breach.  Such  aver- 
ments in  a  special  action  of  assumpsit  usually  are,  1st,  of  the  performance 
or  excuse  for  non-performance  of  a  condition  precedent,  or  of  the  happen- 
ing of  some  event  essential  to  the  cause  of  action ;  2dly,  That  the  defend- 
ant had  notice  of  such  performance  or  of  such  event ;  and  8dly,  That  he 
was  requested  to  perform  his  contract  (5). 

1st.  of  When  the  consideration  of  the  defendant's  contract  was  escecuted  C^),  or 

irjZ"^"^  past  at  the  time  of  making  the  contract,  and  his  performance  was  not  to 
Hfsper-     depend  on  any  subsequent  event,  or  other  circumstance  essential  to  the 
firmanu     action,  the  declaration  should  proceed  at  once  from  the  statement  of  the 
^       P°^'  contract  to  the  breach,  without  any  intermediate  averments,  as  in  a  count 
on  an  indebitatus  assumpsit^  &c.     But  when  the  consideration  of  the  de- 
fendant's contract  was  executory  ((2),  or  his  performance  was  to  depend  on 
[  *321 1  some  act  to  be  done   or  forborne  by  *the  plaintiff,  or  on  some  other  event, 
the  plaintiff  must  aver  the  fulfilment  of  such  condition  precedent,  whether 
it  were  in  the  affirmative  or  negative,  or  to  be  performed  or  observed  by 
him  or  by  the  defendant,  or  by  any  other  person,  or  must  show  some 

as  by  averring  that  <<by  a  certain  agreement  drawer,  which  the  pleader  or  attorney  mis- 
er instrument  in  writing,  made  between,"  took  for  part  of  the  acceptance,  Lord  Ten- 
&;c.  it  was  agreed,  Ace.  rather  than  to  state  terden  refused  to  amend,  saying  it  would 
it  by  showing  only  its  substance  or  effect,  only  encourage  want  of  care  in  drawing 
without  referring  to  it  as  a  written  instru*  pleadings,  and  he  was  not  bound  to  permit 
ment.  amendments;  that  the  act  was  meant  only 
(y)  3  C.  Ac  P.  594 ;  Reeves  v.  Scott,  21st  to  aid  derical  mistakes,  and  not  such  as  any 
FeD.  1829,  at  Guildhall,  per  Lord  Tenter-  man  who  could  read  would  avoid  making ; 
den.    "  It  is  not  to  be  taken  that  a  judge  is  plaintiff  obtained  a  verdict  on  the  account 
botmd  to  permit  an  amendment.    It  is  dis*  stated.    Campbell  and  Broderick  for  pkdn- 
cretionary,  and  if  a  party  has  unnecessarily  tiff;  Denman  and  Richards  for  defendant. 
stated  irrelevant  matter  in  which  there  is  a  (z)  See  in  general  the  author's  observa- 
variance,  he  is  not  bound  to  amend."    So  tion  on  the  Practice  respecting  Amendments 
in  Jelf  V.  Oriel  against   drawer    of  bill,  of  Variances  Pending  a  Thai,  Ace. 
Outldhall,  20lh    October,   1829,  car.    Lord  (a)  Cowp.  683,  684 ;  Bac.  Ab.  Pleas,  B. 
Tenterden,  where  the  declaration  stated  a  (b)  See  Com.  Dig.  Pleader,  C.  50,  &c. ; 
special  acceptance  at  A.  or  at  B.,  but  the  Bac.  Ab.  Fleas ;  1  Saund.  235,  n.  8. 
bill  produced  appeared  to  be  only  accepted  fc)  Ante,  295. 
at  A.,  and  the  words  "at  B."  were  written  (a)  AnUj  296. 
4^0.  the  bill,  merely  as  the  address  of  the 
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excuse  for  tiie  non-performance  (d)(1).    And  in  the  case  of  reciprocal     it.  its 
covenants,  constituting  mut%Kd  condiUonn  to  be  performed  at  the  same  time^  m»ts,  &c. 
the  plaintiff  must  aver  performance  or  a  readiness  to  perform  bis  part  of  Tte^cause 
tbe  contract  (^).     Tbus,  in  declaring  on  a  promise  to  pay  a  sum  of  money  of  action, 
in  consideration  that  the  plaintiff  would  execute  a  release,  the  declaration  i.  In  as- 
must  aver  that  such  release  was  executed  or  tendered  and  refused  (/)(2).  sumpsit. 
So,  on  a  promise  to  pay  money  in  consideration  of   forbearance  by  the  ^-  ^L*^'' 
plaintiff,  the  declaration  must  aver  such  forbearance  (^)  ;  and  in  actions  for  therein, 
not  delivering  goods  sold,  the  plaintiff  must  in  general  aver  a  readiness 
on  his  part  to  pay  the  price,  &c.  (h)  (3).     But  upon  a  lessor's  cove- 
nant that  lessee  paying  the  rent  at  the  appointed  time  should  quietly  enjoy, 
it  was  held  that  tbe  lessee  might  sue  for  a  disturbance  in  possession,  at 
though  he  had  not  duly  piud  his  rent  (t).    A  perusal  of  the  forms  of  the 
special  counts  in  assumpsit,  which  are  given  in  the  second  volume,  will 
further  illustrate  this  ride.    But  where  an  estate  or  interest  passed  or  vest- 
ed immediately  in  the  plaintiff,  and  was  to  be  defeated  by  a  condition 
subse^ientf  or  matter  ex  post  f acta  j  whether  in  the  affirmatave  or  negative, 
or  to  be  performed  by  the  plaintiff  or  defendant  or  by  any  other  person, 
performance  of  that  matter  need  not  be  averred  (ifc)  ;  as  if  a  grant  of  an 
annuity  were  till  the  plaintiff  should  be  advanced  to  a  benefice,  he  need 
not  say  that  be  is  not  yet  advanced  (Z). 

As  observed  by  Lord  Mansfield,  in  deliverbg  bis  judgment  in  JKingaton 
V.  Preston  (m),  ** there  are  three  kinds  of  covenants:  1st,  such  as  are 
called  mutual  and  independent^  where  either  party  may  recover  damages 
from  the  other  for  the  injury  he  may  have  received  by  a  breach  of  the 
covenants  in  his  favor,  and  where  it  is  no  excuse  for  the  defendant  to  al- 
lege a  breach  of  the  covenants  on  the  part  of  the  pluntiff.  2dly,  There 
are  covenants  which  are  conditions  dependant  on  each  other ;  in  which  the 
performance  of  one  depends  on  the  prior  performance  of  the  other,  and 
therefore  till  this  prior  condition  be  performed  the  other  party  is  not  liable 
to  an  action  on  his  covenant.  *3dly.  There  is  also  a  third  sort  of  cove-  [  *822  ] 
nants,  which  are  7niUtial  conditions  to  be  performed  at  the  same  time  ;  and 

(d)  Ughtred's  case,  7  Co.   10  a ;   Com.  (»)  Dawson  v.  Dyer,  5  Bar.  &  Adol.  584. 

Dig.  Pleader,  C.  51,  52  j  Dougl.  686 ;  1  T.  {k)  7  Co.  10  a ;  Willes,  145,  146. 

R.  638.  (/)  Id. ;  Plowd.  Com.  25  b,  30  a.  32  b ;  1 

(c)  Id,  ;  1  East,  203:  tuUty  196.  T.  K.  645,  646  j  2  Hen.  Bla.  579. 

(/)  2  Burr.  899 ;   8  £ast,  437 ;   13  Id.  (m)  Cited  Doagl.  690,  691  ;  and  see  the 

117  ;  2  Saund.  108,  note  3.  note  m  Willes,  157,  n.  a ;  1  Saund.  320,  n. 

(g)  Com.  Dig.  Pleader,  C.  52 ;  post,  vol.  4 ;  2  Id.  108,  n.  3,  352,  n.  1 ;  Piatt  on  Cov. 

ii.  152,  153.  70 )  1  East,  203 ;  Com.  Dig.  Pleader,  C.  50 

(h)  1  East,  203 ;  post,  vol.  ii.    An  offer  to  C.  68,  as  to  conditions  precedent  and 

need  not  be  alleged,  when,  1  Marsh.  412 ;  7  averments  of  performance  in  general. 
Taont.  314 ;  2  Saund.  352,  notes. 


ri)  Hilt  V,  Campbell,  6  Greenl.  HI;  Dodge  v.  Coddington,  3  Johns.  146;  Jennings 
V.  Camp.  13  Johns.  94 ;  M'Millan  v.  VandesUp.  12  Johns.  165 ;  Faxon  v.  Mansfield,  2 
Mass,  147 ;  Ferris  v.  Purdy,  10  Johns.  359 ;  Wright  ©.  Tuttle,  4  Day,  322 ;  Wilt.  v.  Og- 
den,  13  Johns.  57;  Thorpe  o.  White,  13  Johns.  53;  Zerger  v.  Sailer,  6  Binn.  24;  Sal- 
mon V.  Jenkins,  4  M'Cord,  288 ;  M'lntire  v.  Clark,  7  Wend.  330 ;  Gray  v.  James,  Peters 
C.  C.  482 ;  Justice  v.  Board  of  Justices,  2  Blackf.  149 ;  Bayley  v.  Cloy,  4  Rand.  346 ; 
Jewell  0.  Thompson,  2  Litt.  52 ;  Thompson  v.  Jewell,  1  A.  K.  Marsh.  195 ;  Bank  of 
Columbia  o.  Hagner,  1  Peters,  455 ;  Helm  v.  Wilson,  4  Missouri,  481. 

(2)  Parker  v,  Parmele,  20  Johns.  130,  and  the  cases  Uiere  cited.  Vide  Smith  v.  Wood- 
house,  2  New  Rep.  233  ;  Miller  v.  Draks,  1  Caines,  45 ;  Green  v.  Reynolds,  2  Johns.  207. 

(3)  Vide  Porter  o.  Rose,  12  Johns.  209;  West  v.  Emmons,  5  Johns.  179. 
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in  these,  if  one  party  was  ready,  and  offered  to  perform  his  part,  and  the 
other  neglected  or  refused  to  perform  his,  he  who  was  ready  and  offered 
has  fulfilled  his  engagement,  ai^d  may  maintain  an  action  for  the  defonlt  of 
the  other,  though  it  is  not  certain  that  either  is  obliged  to  do  the  first  act. 
The  dependence  or  independence  of  covenants  is  to  be  collected  from  the 
evident  sense  and  meaning  of  the  parties,  and  however  transposed  they 
may  be  in  the  deed,  their  precedency  must  depend  on  the  order  of  time  in 
which  the  intent  of  the  transaction  requires  their  performance.  In  the  case 
before  the  Court  it  would  be  the  greatest  injustice  if  the  plaintiff  should 
prevail :  the  essence  of  the  agreement  was,  that  the  defendant  should  not 
trust  to  the  personal  security  of  the  plaintiff,  but  before  he  delivered  up 
his  stock  and  business  should  have  good  security  for  the  payment  of  the 
money ;  the  giving  such  security  therefore  must  necessarily  b^  a  coodition 
precedent"  (1). 

There  are  no  precise  technical  i^ords  in  the  deed  or  other  contract  to 
make  a  stipulation  a  condition  precedent  or  subsequent ;  neither  does  it 
depend  on  the  circumstance  whether  the  clause  is  placed  prior  or  poste-^ 
rior  in  the  deed,  so  that  it  operates  as  a  proviso  or  covenant ;  for  the  same 
words  have  been  construed  to  operate  as  either  the  one  or  the  other,  ao« 
cording  to  the  nature  of  the  transaction  (n)  (2).  The  contradiction  in  the 
determinations  has  arisen  not  from  a  denial,  but  from  a  misapplication  of 
this  principle  in  the  particular  instance  (o). 

The  words  by  which  conditions  precedent  are  usually  created  are^ 
/or  (»)  ;  in  consideration  of  (jq) :  provided^  &c.  (r)  ;  dmig^  &c. ;  perform- 
ing^ ac.  (%)  ;  upon  conditmi^  &c.  (t)  ;  having  so  done^  kc.  (u)  ;  ita  qtiod 
(x)  ;  proinde  (y)  ;  &c.  In  general,  if  the  agreement  be  that  one  party  shall 
do  an  act,  and  that /or  the  doing  thereof  the  other  shall  pay  a  sum  of  money, 
the  doing  of  the  act  is  a  condition  precedent  to  the  payment,  and  the 
party  who  is  to  pay  shall  not  be  compelled  to  part  with  his  money  till  the 
thing  be  performed  (8).  If  there  be  a  condition  precedent,  however  im- 
probable the  thing  may  be,  it  must  be  complied  with,  or  the  right  which 
was  to  attach  on  its  being  performed  does  not  vest  (z)  ;  as  if  the  condition 
be  that  A.  shall  enfeoff  B.,  and  A.  do  all  in  his  power  to  perform  the 
condition,  and  B.  will  not  receive  livery  of  seisin,  it  is  clear  that  the  right 
which  was  to  depend  on  the  performance  of  that  condition  did  not  arise  ;' 
and  if  a  person  undertake  *for  the  act  of  a  stranger,  the  cases  are  uniformr 
to  show  that  such  act  must  be  performed  (a).    And  on  this  principle, 


(»)  Per  Aahhorst,  J.,  1  T.  R.  845;  6  Id. 
570,  668  J  7  W.  130 ;  Pktt  on  Gov.  72,  &c. 
79. 

(o)  1  Saund.  320  a ;  Willes,  157,  n.  a. 

(p)  Doug.  688;  1  Saund.  320,  note  4; 
WiUes,  157,  note  a ;  Tidd,  9th  edit.  437  ;  1 
Stra.  569;  1  Vent.  177,218;  2  Saund.  350, 
S.  C. 

(qj  1  Lord  Raym.  665  ;  2  /d.  766 ;  1 
Wite.  88 ;  Willes,  157. 

(r)  3  Campb.  385 ;  WUles,  498. 


(*)  2  Bla.  Rep.  1313,  1314  ;  Willes,  495, 
158,  dec. ;  hut  see  5  B.  &  Adol.  584. 

(0  Co.  Lit.  202  b  ;  WiUes,  153. 

(tt)  3  M.  &  Sel.  408. 

(x)  2  Lord  Raym.  766. 

(y)  Dougl.  688;  Willes,  149;  Plait  on 
Gov.  72. 

(z)  6  T.  R.  710,  722;  sec  8  W.  373 ;  I 
Saund.  320  d. 

(a)  Per  Lord  Kenyon,  C.  J.  and  Law- 
rence, J.,  6  T.  R.  719,  722. 


(1)  Ackley  v.  Elwell,  5  Halst.  304  ;  Bank  of  Columbia  v.  Hagner,  1  Peters'  S.  C.  464. 

(2)  Powers  v.  Ware,  2  Pick.  456,  per  Putnam,  9  ;  Vide  Bames  ©.  Madan,  2  Johns.  148 ; 
Cunninji^am  v.  MoitpU,  10  Johns.  205 ;  Smith  v.  Woodhouse,  2  New,  240. 

(3)  Vide  Dodge  v.  Coddington,  3  Johns.  146 ;  Cunningham  v,  Morrell,  10  Johns.  203 ; 
Green  v.  Reynolds,  2  Johns.  207 ;  Jones  v.  Gardner,  10  Johns.  266 ;  Stevenson  v.  Elep- 
pinger,  5  Watts,  420. 
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where  by  the  proposals  of  the  Phoenix  Insurance  Company  against  fire,  it     tv.  its 
iras  stipulated  that  persons  insured  should,  in  case  of  loss  by  fire,  procure  "^,^*'  ^^' 
a  certificate  of  the  minister,  ko.  of  the  parish,  importing  that  they  knew  xhe^use 
the  character  of  the  assured,  and  believed  that  he  had  really  sustained  the  of  acUon. 
loss  without  fraud,  it  was  held  that  the  procuring  of  such  a  certificate  was  i.  in  as- 
a  condition  precedent  to  the  right  of  the  assured  to  recover,  and  that  al-  sumpsit. 
though  it  was  found  by  verdict  that  the  minister,  &c.  wrongfully  refused  ^'  Of  aver- 
to  sign  the  certificate,  yet  as  it  was  not  averred  in  the  declaration  that  the  therein. 
certificate  was  actually  obtained,  the  judgment  was  arrested  (ii)  (1). 

Some  rules  have  been  collected,  by  which  to  discover  the  intention  of 
the  parties  and  to  ascertain  when  performance  or  excuse  of  performance 
by  tiie  plaintiff  is  necessary  to  be  averred  in  the  declaration  (c).  First, 
Where  a  daj7  was  appointed  for  payment  by  the  defendant  of  m^mey  or 
part  of  it,  or  for  his  doing  any  other  act,  and  such  day  was  to  happen 
oefare  the  thing  which  was  the  consideration  of  the  defendant's  contract 
was  to  be  performed,  an  action  may  be  brought  for  the  money,  or  for 
not  doing  such  other  act,  before  performance  by  the  plaintiff  (2)  ;  for 
it  appears  that  the  defendant  relied  upon  the  mere  agreement  to  do 
the  act,  and  upon  his  remedy  if  not  performed,  and  did  not  intend 
to  make  the  plaintiff's  performance  (8)  a  condition  precedent  ((2).  And 
io  it  18  where  no  time  is  fixed  for  the  performance  of  that  which  is  the 
consideration  of  the  money  or  other  act  («).  2dly,  But  when  a  day  was 
appointed  for  the  performance  of  the  defendant's  contract,  and  such  day 
was  to  happen  €ffter  the  time  when  the  consideration  of  the  defendant's 
contract  was  to  be  performed,  in  such  case  in  general  no  action  can  be  sup- 

m  6  T.  R.  710.  &  M.  833. 

\e)  1  Sannd.  320,  note  4 ;  Tidd,  9th  edit.  (fi  See  the  caees  referred  to  in  1  Sannd. 

437,  438.    Distiaction   between  a  couenaiU  320,  a,  note  4 ;  1  Wils.  88 ;   2  New  Kep. 

and  a  condition^  Flatt;  70,   &c. ;    and  see  433 ;  Piatt  on  Gov.  95. 

construction  in  Allen  v.  Cameron,  1  Grom.  (e)  1  Saund.  320  a. 


(1)  A  party  agrees  to  perform  work  to  the  entire  satisfaction  of  the  defendant  and 
third  persons ;  in  an  action  to  recover  the  price  it  must  be  averred,  that  the  work  was 
done  to  the  satisfaction  of  such  third  persons,  though  it  may  not  be  necessary  to  aver 
that  it  was  done  to  the  satisfaction  of  the  defendant.  Butler  v.  Tucker,  24  Wendell, 
447. 

(2)  See  Bobb  v.  Montgomery,  20  Johns.  15 ;  Gouch  v.  Ingersoll,  2  Pick.  292.  Vide 
Cunningham  v.  Morrell,  10  Johns.  204  }  Barruso  o.  Madan,  2  Johns.  145  3  2  Hen.  Black, 
392.  In  Terry  v.  Duntze,  2  Hen.  Black.  389,  it  was  held  that  if  A.  agree  to  finish  a  piece 
of  work  for  B.  by  a  certain  day,  part  of  which  is  to  be  paid  by  instalments,  as  the  work 
progressed,  and  the  residue  on  the  completion  of  it,  A.  mav  maintain  an  action  for  the 
«ntire  consideration  without  averring  performance;  and  this  rule  was  adopted  by  the 
Supreme  Court  of  the  State  of  New  York  in  Seers  v.  Fowler,  2  Johns.  272 ;  Havens  v. 
Bush,  Id.  387 ;  Wilcox  v.  Ten  £yck,  5  Johns.  78.  But  these  cases  were  overruled  in  Cun- 
ningham  v,  Morrell,  10  Johns.  203,  where  the  agreement  being  to  pay  the  plaintilT  a  cer^ 
tain  sum  for  completing  the  whole  of  the  work,  to  be  paid  in  instalments  as  the  work  pro- 
gressed, it  was  held  that  if  the  plaintiff  went  for  the  whole  of  the  consideration  money,  he 
must  aver  performance  of  the  whole  work,  or  if  for  a  ratable  part  of  the  money,  he  must 
show  a  ratable  performance.  Cases  of  this  kind  are  clearly  distinguishable  from  those  in 
which  the  day  of  payment  vrtLsJizcd  before  the  performance  of  the  consideration  on  the  part 
of  the  defendant ;  for  here  either  the  whole  or  some  part  of  the  work  was  to  be  done,  before 
the  whole  or  any  part  of  the  price  of  the  sum  could  be  demanded.  And  if,  as  in  Wilcox  v. 
Ten  Eyck,  lUt,  sup.  part  is  to  be  paid  at  specified  times,  and  the  residue  on  the  delivery  of 
the  deed,  or  other  act  to  be  performed  by  the  defendant,  and  the  covenants,  as  regards  the 
prior  payments,  are  undoubtedly  independent,  yet  it  does  not  therefore  follow  that  the 
corenant  for  paying  the  residue  must  also  be  independent.  Gould  9.  Banks,  8  Wend. 
562. 

(3)  Vide  Smith  v.  Woodhouse,  2  New,  233  j  Close  v.  Miller,  10  Johns.  90  j  Jones  v, 
Gardner,  10  Johns.  266. 
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IV.  ITS     ported  nntil  the  plaintiff  has  performed  his  act,  and  such  performance  mast 
PARTS,  &c.  [j^  averred  (/).    8dly,  That  where  the  plaintiff's  covenant  or  stipulation 
The^cause  ^^o^^i^^^d  only  a  part  of  the  consideration  of  the  defendant's  contract, 
of  action,   and  the  defendant  has  actually  received  a  partial  benefit,  and  the  breach 
1.  In  as-     on  the  part  of  the  plaintiff  might  be  compensated  in  damages,  an  action 
sumpsit.     ]2^2iy  |)e  supported  against  the  defendant,  without  averring  performance  by 
4.  Of  aver-  ^j^^  plaintiff  (^g)  (1)  ;  for  where  a  party  has  received  a  part  •of  the  consid- 
therein.      eration  for  his  agreement,  it  would  be  unjust  that  because  he  has  not  had 
r  *324  1  ^^^  whole,  he  should  enjoy  that  part  without  paying  or  doing  any  thing  for 
'^       it,  and  therefore  the  law  obliges  him  to  perform  the  agreement  on  his  part, 
and  leaves  him  to  his  remedy  to  recover  any  damage  he  may  have  sus- 
tained in  not  having  received  the  whole  consideration  (h).    In  these  cases, 
however,  it  seems  necessary  to  aver  in  the  declaration  performance  of  at 
least  a  part  of  that  which   the  plaintiff  covenanted  to  be,  or  to  show  that 
the  defendant  has  othemnse  received  a  partial  benefit  (t).    4th]y,  But 
where   the  mutual  covenants  constitute  the  whole  consideration  on  both 
sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other,  and  the 
plaintiff  must  aver  performance  on  his  part  (y)  (2).     5thly,  Where  two 
acts  are  to  he  done  at  the  same  time^  as  where  A.  covenants  or  agrees  to 
convey  an  estate,  or  to  deliver  goods  to  B.  on  a  named  day,  or  generally, 
and  in  consideration  thereof  B.  covenants  to  pay  A.  a  sum  of  money  on 
the  same  day^  or  generally  ;  neither  can  maintain  an  action  without  show- 
ing performance  of,  or  an  offer  to  perform,  or  at  least  a  readiness  to  per- 
form his  part  (3),  Uiough  it  is  not  certain  which  of  them  was  obliged  to  do 
the  first  act  (4)  ;  and  this  rule  particularly  applies  to  contracts  of  sale 

(/)  Id.  320  b ;  and  id.  note  a,  5th  ed. ;  8  Bla.  273,  is  a  leading  case ;  and  see  6  T.  R. 

East,  473 ;  2  B.  &  Aid.  17 ;  Piatt  on  Gov.  572 ;  10  East,  295, 555,  563 ;  12  /<2.  389 ;  3 

63.    There  are  instances,  in  which  the  plain-  M.  &  Sel.  306 ;    8  Taunt.  576,  2  Moore, 

tifi*  hav^ing  partly  performed  work,  6cc.  may  630,  S.  C. ;  Flatt  on  Co7.  90. 

recover  pro  tantOf  the  defendant  receiving  (h)  See  note  (/?),  ante. 

the  benefit  of  such  part ;  see  post  as  to  the  (t)  1  Saund.  320  c,  d ;  10  East,  295 ;  6 

common  counts  for  work  and  labor.  Mocnre,  114. 

(g)  1  Saund.  320  b  j  Boon  v.  Eyre,  1  Hen.  (j)  1  Saund.  320,  note  4 ;  Plait  on  Gov.  80. 

(1)  Ace.  Bennett  v.  Pixley,  7  Johns.  249;  Obermeyero.  Nichols,  6  Binn.  159.  In  the 
last  cited  case  the  jury  were  allowed  to  deduct  from  the  sum  covenanted  to  be  paid  by  the 
defendant  to  the  plaintiff,  an  equivalent  for  the  injury  sustained,  by  the  latter  not  perform- 
ing the  covenants  on  his  part.    See  4  Leigh,  21. 

(2)  Harrison  v.  Taylor,  3  Marsh.  168 ;  Tanner  «.  Beareford,  1  Bay,  237 ;  Hounsford  «. 
Fisher,  Wright,  580 ;  Halloway  v.  Davis,  Wright,  130 ;  Goodwin  v.  Lynn,  4  Wash.  C.  C. 
714 ;  Leonard  v.  Bates,  1  Blackf.  175 ;  Bean  v.  Atwater,  4  Conn,  3 ;  Tinney  «.  Ashley, 
15  Pick.  552;  Jones  v.  Somtervillc,  1  Porter,  437  j  Smith  v.  Christmas,  7  Yerger,  565; 
Clendenner  v.  Paulsel,  3  Mis.  230,  Marshal  v.  Craig,  1  Bibb,  379 ;  Couch  v.  Ingersoll,  2 
Pick.  292 ;  Famham  v.  Ross,  2  Hall,  167.  Vide  Bamiso  v.  Madan,  2  Johns.  145.  Where 
there  are  mutual  covenants,  and  the  defendants  have  received  the  principal  part  of  the  con- 
sideration for  the  engagements  on  his  part,  the  covenants  of  the  parties  will  be  construed 
to  be  independent,  and  the  plaintiff  may  maintain  an  action  for  the  breach  of  the  defend- 
ant's covenants,  although  he  has  failed  in  performing  in  part  on  his  side.  Tompkins  v. 
Elliot,  5  Wend.  496.  The  case  of  Dakin  v.  Williams,  11  Wend.  70,  recognizes  the  doc- 
trine laid  down  in  the  text. 

(3)  See  Dana  v.  King,  2  Pick.  156 ;  Kilgour  v.  Miles,  7  Gill  &  Johns.  268.  Where  a 
vendor  agreed  to  sell  100  tons  of  pressed  Iwiy,  and  to  deliver  the  same  within  a  given  pe- 
riod, for  which  the  vendee  was  to  pay  at  an  agreed  price,  8100  in  advance  and  the  resiaue 
when  the  whole  quantity  should  be  delivered,  and  the  vendor  delivered  50  tons,  but  omitted 
to  deliver  the  residue,  it  was  held,  that  the  vendor  could  not  recover  for  the  portion  deliv- 
ered. Champlin  v.  Rowley,  13  Wend.  258;  Tapping  c.  Root,  5  Cowen,  404;  Tiney  v. 
Ashley,  15  Pick.  546;  M'Gehee  v.  Hill,  4  Porter,  170. 

(4)  Vide  Green  v.  Reynolds,  2  Johns.  207 ;  Porter  v.  Rose,  12  Johns.  209.  So,  if  it 
be  stated  that  the  defendant  gave  evidence  on  the  trial  of  a  cause,  that  it  is  a  sufficient 
averment  that  he  had  notice  of  the  pendency  of  the  suiL    Barney  v.  Dewey,  10  Johns.  224. 
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(i).    It  is  to  be  obBerved  that  several  modem  oases  before  the  recent    rr-  its 
pleading  rules,  show  that  under  the  general  isttie  the  defendant  might  have  '^*t*>  ^• 
given  in  evidence  non-performance  of  a  condition  precedent  in  reduction  of  ^^  ^^ 
damages  (l).  ^  action. 

In  paint  of  formj  an  averment  may  be  in  any  words  amounting  to  an  i.  in  as- 
express  allegation  that  such  a  fact  or  facts  existed  (m)  ;  as,  *^  the  plaintiff  sumpsit. 
overs,''  or  "  in  fact  saith,''  or  "  although,''  or  "  because,"  or  "  with  this  4.  Of  aver- 
that,"  or  "  being,"  (n)  &c.    The  simple,  and,  therefore,  best  mode  of  aver-  therefn. 
ment  is,  "  and  the  plaintiff  saith  ihatj  ^c"  and  the  words,  "  avers,  S^c" 
or  ^^  in  fact  saith,     are  obviously  necessary.     Where  it  is  necessary  to 
aver  the  life  of  a  person  in  pleadmg,  it  is  often  sufficient  if  it  appear  by 
implication  that  tiie  life  continues  (o) ;   as  where  one  claims  under  a 
rector  states  that  the  rector  was  and  yet  is  seized,  this  is  a  sufficient  aver- 
ment of  his  life  (p).     So  if  it  be  stated  that  A.  was  seized  in  fee  and  died, 
and  that  the  lana  descended  to  B.  as  his  son  and  heir,  this  is  a  sufficient 
averment  that  A.  died  seized  (j).    It  is  not  usual  in  declarations    on 
mutual  promises,  and  *in  covenant  between  landlord  and  tenant,  to  aver  r  ^325  1 
that  the  plaintiff  hath  performed  all  things  oq  his  part  to  be  performed,  but 
this  is  unnecessary  (r)  ;  though  it  may  after  the  verdict  aid  the  omission  of 
an  averment  of  plaintiff's  performance  of  a  particular  act  (8). 

Where  it  is  necessary  on  the  part  of  the  plaintiff  to  aver  performance, 
it  must  be  shown  to  have  been  according  to  the  intent  of  the  contract,  for 
it  is  not  sufficient  to  pursue  the  words  if  the  intent  be  not  also  performed ; 
as  on  a  promise  in  consideration  that  the  plaintiff  would  cause  A.  to  come 
to  be  bound  to  the  defendant  for  £20,  it  is  not  sufficient  to  aver  that  the 
plaintiff  caused  -A.  to  come  to  be  bound,  but  it  ought  to  be  also  alleged 
that  A.  was  bound  (jf) .  And  an  exact  performance  must  also  be  stated ;  as 
on  a  promise  in  consideration  that  the  pluntiff  would  procure  the  loan  of 
£20  for  one  year,  it  is  not  sufficient  to  allege  that  he  pnteured  part  at  one 
time  and  part  at  another,  for  he  ought  to  procure  the  whole  for  the  whole 
year  (u).  And  performance  ought  to  be  shown  with  such  certunty,  that 
the  Court  may  judge  whether  the  intent  of  the  covenant  has  been  duly 
fiilfilled ;  as  in  consideration  that  the  plaintiff  would  acquit  A.  of  a  debt,  it 
is  not  sufficient  to  say  that  he  acquitted  him  without  showing  how,  viz.  by 
deed  (x).  Where  the  matter  to  be  performed  is  a  condition  precedent,  the 
performance  of  that  matter  must  be  shown,  although  a  third  person  was  to 
do  the  act,  and  he  unreasonably  refuse  his  concurrence ;  and  a  substited 
performance  is  insufficient ;  as  where  a  fire  policy  required  that  the  minister 
and  churchwardens  should  certify  as  to  the  plaintiff's  character,  &;c.  it 
was  held  that  such  certificate  by  those  persons  was  indispensable  (^).  But 
if  the  plaintiff  show  a  substantial  performance  of  a  matter  of  a  general 


(it)  1  Saund.  320  d,  note  4;  2  Id.  352,        (n)  2  Burr.  834. 
_jtc  3  ;  and  108,  note  3  j  1  East,  203 ;  8  T.        (o)  1  Saund.  235,  note  8 ;  2  Id.  61,  note  9. 
R.  356;  7  T.  R.  130;   7  Taunt.  314;    1        (p)  Id.;  Dyer,  304  a;  Sir T.  Jones,  227. 


Moore,  56,  S.  G. ;  8  Taunt.  62 ;  1  Moore,        M  2  Saund.  61  g,  note  9. 
498.  S.  C.  (r)  1  Saund.  234  c,  note  5. 

Q)  Allen  v,  Cameron,  1  Crom.  &c  M.  836,       (<}  Lmw.  253;  Sir  T.  Jones,  125;  Com. 

and  cases  there  cited ;  quare,  the  existence  Dig.  Pleader,  C.  61.  ' 

or  extent  of  that  doctrine  since  the  recent       (t)  Com.  Dig.  Pleader,  C.  58 ;  Yely.  90. 

pleading  rales  as  to  the  practice  in  actions  As  to  plens  of  performance,  see  post, 
for  torts,  see  post.  {u)  Com.  Dig.  Pleader,  C.  59 ;  Yclv.  87. 

(«)  1  Sannd.    117,  note  4;    Com.  Dig.       (a;;  Cro.  Jac.  503;  Com.  Dig.  Pleader,  C* 

Pleader,  C.  77.    As  to  the  manner  of  mak-  60;  Cro.  Eliz.  914;  Sir  T.  Jones,  125. 
ing  an  averment,  see  Cowp.  683,  684;    1       (y)  6T.  R.710;  oRte,  323. 
fianad.  117,  note  4 ;  Willes,  134,  427. 
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IT.  ITS     nature,  it  la  frequently  soffieient  to  etate  it  in  genend  tema,  wiihoat  alleg- 
'^^^'  ^'  i°S  particularly  how  he  performed  ;  as  on  a  promise  to  pay  so  much  as  the 
ci^  ^^  plaintiff  should  expend  for  the  officers  of  the  army  in  such  a  suit,  an  aver* 
actiou.       ment  that  he  spent  so  much  is  sufficient,  without  showing  for  what  officers 
1.  In  as-    in  particular  (^z)  (1).    And  there  are  some  instances  where  the  thing  agreed 
sumpsit.     fiQ  \^  JQQe  i)y  the  plaintiff  having  been  substantially  performed,  though  not 
menL^^^^'  in  the  exact  manner,  nor  with  all  the  minute  circumstances  mentioned,  it 
therein,      '^f^  considered  as  a  sufficient  performance  (a)  ;  as  where  the  condition  was 
to  enfeoff,  a  conveyance  by  lease  or  release  was  held  sufficient  (b) ;  so 
where  the  eondition  was  to  deliver  the  will  of  the  testator,  and  the  plaintiff 
delivered  letters  testamentary  («).     So,  in  a  declaration  on  a  contract  to 
pay  so  much  money,  if  the  plaintiff  would  marry  the  daughter  of  the  de- 
£  *826  ]  fendant  at  his  request,  an  allegation  that  he  did  *marry  her,  irithout  saying 
at  the  defendant's  request,  is  sufficiently  certain  (c2)«    Where  the  condition 
precedent  was  in  the  disjunctive,  the  averment  of  performanoe  must  be 
framed  accordingly,  and  not  in  the  conjunctive  (e)  (2).    Where  the  de* 
fondant's  agreement  was  to  pay  i£45  if  tiie  pluntiff  would  make  '^  a  set  of 
sails  worth  £45,"  the  Court  held  that  an  averment  that  the  plaintiff  made 
^^  the  said"  sails  (not  showing  their  value)  was  sufficient  on  demurrer  (/)• 
In  averring  an  excuse  of  performanoe  by  the  plaintiff^  he  must  state  lus 
readiness  to  perform  the  aot^  and  the  particular  circumstances  which  con- 
stitute such  excose  ;  and  therefore  where  the  declaration  stated  that  arbitra- 
tors cotdd  not  make  their  award,  without  showing  the  special  cause  which 
prevented  them,  it  was  held  insufficient  (^)  (8). 

In  stating  an  excuse  for  non-performance  of  a  condition  precedent,  the 
plaintiff  must  in  general  show  that  the  defendant  either  prevented  (4)  the 
performance,  or  rendered  it  unnecessary  to  do  the  prior  act,  by  lus  negleet, 
or  by  his  diaeharging  the  plaintiff  from  performance  (A).  The  perform- 
ance of  a  condition  precedent  may  also  be  excused  by  the  abaenee  of  the 
defendant,  if  his  presence  were  necessary  for  the  plaintiff's  performance ; 


(z)  Com.  Dig.  Pleader,  C.  61. 
)  6  T.  R.  722. 
)  Co.  Lit.  207  a. 

[c)  1  fiol.  Ab.  426,  pi.  4. 

(d)  Cro.  Car. 
(«)  1  Stra.  594. 


(/ )  Id.  88. 

(g)  2  Saund.  129,  132. 

(X)  1  T.  R.  638 ;  Doug.  684,  687,  688 ; 
Co.  tU.  206  b;  5  Taunt.  30;  8  Id,  70j  8 
East,  443 ;  antef  320,  321. 


(1)  In  a  case  in  Connecticut,  where  the  plaintiff  averred  general! v  that  he  had  kept  and 
performed  all  the  covenants  in  the  indenture  on  his  part  to  be  performed,  it  .was  held  not 
only  sufficient,  but  the  most  proper  form  ;  and  that  the  distinction  was,  that  where  the  act 
involved  in  it  a  question  of  law,  viz.  whether  it  was  done  as  the  law  directed,  the  qito  modo 
must  be  pointed  out ;  but  where  it  is  a  mere  matter  of  fact  a  general  averment  of  perform- 
ance is  the  most  proper.  Wright  n.  Tuttle,  4  Day,  313.  It  is  not  always  sufficient  to  aver 
performance  in  the  words  of  a  contract ;  the  intent  of  the  contract  must  be  shown  to  have 
been  performed.  The  legal  import  of  the  contract  must  be  averred  to  have  been  done ; 
and  where  it  is  necessary,  on  the  part  of  the  plaintiff,  to  aver  performance,  it  must  be  set 
forth  with  such  certainty  as  to  enable  the  court  to  see  that  the  contract  has  been  fulfilled. 
Thomas  v.  Van  Ness,  4  Wend.  553. 

(2)  Where  several  things  are  to  be  done  by  the  plaintiff,  precedent  to  the  performance 
of  the  defendant's  part  of  the  agreement,  it  is  necessary  for  the  plaintiff  to  aver  perform- 
ance of  all  the  things  to  be  done  by  him ;  but  if  the  performance  of  a  part  be  not  averredy 
and  it  appear  by  the  defendant's  plea,  that  the  part  in  question  was  performed,  the  defect 
in  the  declaration  is  cured.    Zerger  v.  Sai^r,  6  Binn.  24. 

(3)  See  Baker  v.  Fuller,  21  Pick.  318 ;  Pomioy  v.  Oold,  2  Metcalf,  500 ;  Couch  v.  In^ 
gersoll,  2  Pick.  292. 

(4)  Newcomb  v.  Brackett,  16  Mass.  161.  A  declaration  averring  that  the  f^tantlff  had 
performed  as  nearly  as  it  was  possible  witliout  adding  that  it  vas  accepted  as  a  full  peribnii^ 
fiuce,  would  be  bad.    Stagg  «.  Munro,  8  Wend.  399. 
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or  by  ias  negUet  to  do  the  first  aet,  if  it  were  incambent  on  him  to  per-    !▼•  its 
form  it  (t).    It  may  also  be  excused  in  some  cases  by  the  defendant's  not  ^^^^y  ^- 
giving  notioe  to  the  plaintiff  (Je).    We  have  seen  that  if  a  third  person  was  j^^'^^^^ 
to  perform  the  condition,  it  is  no  excuse  for  the  plaintiff  that  such  third  of  action, 
person  refused  to  do  the  act  (Z).  i.  In  as- 

Where  the  respective  acts  to  be  done  by  tho  plaintiff  and  defendant  were  sonipsit. 
nmtadlj  and  were  to  be  performed  at  the  same  time^  the  plaintiff  should  aver  ^'  ^J"^^^' 
his  readhiess  to  perform  his  part,  and  either  state  that  the  defendant  neglect-  therein. 
ed  to  attend  when  necessary,  or  refuse  to  perform  his  part,  or  discharged 
the  plaintiff  from  his  performance  (m)  (1).  Thus  when  the  defendant  stip- 
ulated to  pay  a  sum  of  money  on  the  plaintiff's  assigning  to  him  a  certain 
equity  of  redemption,  and  the  declaration  averred  that  the  plaintiff  was 
ready  and  willing  and  offered  to  assign,  and  tendered  a  draft  of  an  assign- 
ment  to  the  defendant  for  his  approbation,  and  offered  to  execute  and  de- 
liver and  would  have  executed  and  delivered  such  assignment  to  the  de* 
fendant,  but  that  he  absolutely  discharffed  the  plaintiff  from  executing  the 
same  or  any  assignment  whatever,  and  had  not  paid  the  money,  such  dec- 
laration was,  on  demurrer,  held  sufficient  (n),  So,  in  an  action  of  assump- 
sit *for  not  delivering  bonds  and  other  securities  pursuant  to  an  agreement,  [  *^7  } 
where  the  consideration  money  was  to  be  paid  on  the  receipt  of  the  secu- 
rities, it  is  not  necessary  to  aver  an  actual  tender  of  the  money ;  an  allega- 
tion of  the  plaintiff's  readness  to  pay  is  sufficient  (o).  So,  in  an  action 
for  the  non-^ielivery  of  goods,  which  the  defendant  had  undertaken  to  de- 
liver on  request  at  a  certain  price,  it  is  sufficient  for  the  plaintiff  in  his  dec- 
laration, without  alleging  an  actual  tender  of  the  price,  to  aver  such  request, 
and  that  he  was-  ready  and  willing  to  receive  the  goods,  and  to  pay  for 
them  according  to  the  terms  of  the  sale,  and  that  the  defendant  had  notice 
of  such  readiness,  but  refused  to  deliver  them  (  p)  ;  or  if  the  defendant  did 
not  attend  at  the  app^nted  place,  such  non-attendance  should  be  stated, 
which  would  render  an  averment  of  request  unnecessary  (9)  (2).  And  where 
the  acts  to  be  performed  by  each  party  are  mutual,  and  to  take  place  at  the 
same  time,  the  plaintiff,  it  appears,  should  not  only  aver  his  readiness 
to  perform  his  act,  but  also  a  notice  of  his  readiness,  or  insert  some 
other  allegation  to  despenso  with  it ;  thus  in  an  action  against  a  woman 
for  not  marrying  plaintiff  within  a  reasonable  time,  an  averment  of  notice 
of  readiness  to  marry  should  be  stated,  though  the  omission  would  suffice 
after  verdict  (r). 


f )  1  Rol.  Abr.  457,  458  j  7  T.  R,  13.  (0)  1  Moore,  56 ;  7  Tatint.  314,  S.  C. ;  7 

'*)  1  Rol.  Abr.  457,  458 ;  Co.  Lit.  207  a.      T.  R.  130. 

/)  AntCy  332,  325.  (p)  1  East,  203. 


(in)  Dougl.  684:  1  East,  203  j  2  Saand.  (q)7  T.  R.  129,  131;  5  East,  107;  see 

352,  note  3  ;  7  T.  R.  130 ;  7  Taunt.  314 ;  I  11  Fnce,  494. 

Moore,  56,  S.  C.  (r)  2  D.  &:  R.  55. 

(n)  Dongl.  684,  585. 

(1)  Vide  Miller  v.  Drake,  1  Caines,  45 ;  Porter  v.  Rose,  12  Johns.  209 ;  Topping  «. 
Root,  5  Cowen,  404 ;  Tinney  v,  Ashley,  15  Pick.  546  j  M'G^ahee  v.  Hill,  4  Porter,  170, 
Savary  v.  Goe,  3  Wash.  C.  C.  140 ;  Anderson  v.  (Jarth,  1  Stewart,  160 ;  Pomroy  v.  Gold, 
2  Metcalf,  500 ;  TileKton  v.  Newhall,  13  Mass.  406;  Kane  v.  Hood,  13  Pick.  281 ;  Coach 
V.  Ingersoll,  2  Pick.  292. 

(2)  Where  the  power  to  perform  a  covenant  on  the  part  of  the  plaintiff  depends  on  an 
act  previoosly  to  be  done  on  the  part  of  the  defendant,  it  is  unnecessary  for  the  V^^titiff  to 
aver  a  tender  and  refusal,  but  an  averment  of  a  readiness  to  perform  is  sufficient ;  as, 
where  A.  covenants  to  convey,  and  B.  covenants  to  execute  a  bond  and  mortgage  for  the 
land,  in  an  action  by  B.  against  A.,  it  is  sufficient  for  the  plaintiff  to  aver  his  readiness  to 
pedbrm.    West  9.  Emmons,  5  Johns.  179.    Vide  Robbins  v.  Lace,  4  Mass.  474. 


^7  ^F  THE  DECLARATION. 

IT.  ITS  The  omission  of  the  averment  of  performance  of  a  condition  precedent, 
FARTS,  &c.  ^j,  Qf  ^^  excuse  for  the  non-performance,  is  fatal  on  demurrer,  or  in  case 
ca^  of  ^  ^f  judgment  by  default  («)  ;  but  after  verdict  the  omission  may  in  some 
action.  cases  be  aided  by  the  common  law  intendment,  that  every  thing  may  be 
1.  In  as-  presumed  to  have  been  proved  which  was  necessary  to  sustain  the  action  (1)  ; 
sumpsit,  f^p  1^  verdict  will  cure  a  case  defectively  stated  (f).  Thus,  in  actions 
ments*^*'^"  ^P^^  agreements  to  sell  or  assign  leasehold  property,  an  averment  by  the 
therein-  plaintiff,  the  vender,  that  he  was  "  ready  and  willing  and  offered  to  assign, 
Conse-  seems  to  be  sufficient  after  verdict^  without  alleging  that  he  had  a  good 
quences  of  title  (u).  And  at  least,  after  verdict,  an  averment  of  readiness  and  mUing- 
averments!  ^^•^  ^  asiiffn,  &c.  is  tantamount  to  an  averment  of  a  tender  of  an  assign- 
ment (a;).  But  where  the  non-performance  of  the  condition  precedent 
appears  on  the  face  of  the  pleadings,  a  verdict  will  not  aid  the  defect  (^). 

Averment  It  is  frequently  necessary,  particularly  in  special  actions  of  assumpsit,  to 
r^*^S«  1  ^^^^  *^^*  ^^^  defendant  had  notice  of  some  fact  or  facts  •previously  stated  ; 
I  oZo  J  ^^j  ^  great  variety  of  the  instances  where  such  averment  is  necessary  are 
collected  in  the  books  referred  to  in  the  note  (2;)  (2).  From  these  it  appears, 
that  when  the  matter  alleged  in  the  pleading  is  to  be  considered  as  lying  more 
properly  in  the  knowledge  of  the  plaintiff  than  of  the  defendant,  then  the  dec- 
laration ought  to  state  that  the  defendant  had  notice  thereof  (3)  ;  as  where 
the  defendant  promised  to  ^ve  the  plaintiff  as  much  for  a  commodity  as 
another  person  had  given,  or  should  give  him,  for  the  like ;  or  to  pay  the 
plaintiff  what  damages  he  had  sustained  by  a  battery,  or  to  pay  the  plaintiff 
fiis  costs  of  suit  (a)  ;  and  in  a  declaration  against  the  drawer  or  indorser  of  a 
bill  of  exchange,  it  is  material  to  aver  notice  of  non-payment  by  the  acceptor, 
or  some  excuse  for  the  neglect  (()  (4) .  But  where  the  matter  does  not  lie 
more  properly  in  the  knowledge  of  the  plaintiff  than  of  the  defendadt,  notice 
need  not  be  averred  (<;)  (5).  Therefore,  if  the  defendant  contracted  to  do  a 
thing  on  the  performance  of  any  act  by  a  stranger ^  notice  need  not  be  averred 
for  it  lies  in  the  defendant's  knowledge  as  much  as  the  plaintiff's,  and  he 

(*)  2  Burr.  899 ;  2  Saund.  352,  n.  3.  (z)  As  to  averring  notice,  see  Com.  Dig. 

h)  8  Taunt.  62 ;  1  Moore,  798,  S.  C. ;  1  Pleader,  C.  73  to  75 ;  Vin.   Abr.  Nouce : 

East,  209,  210  j  2  Saund.  352.  n.  3 ;  2  Burr.  Hardr.  42  ;  5  T.  R.  621,  624 ;  1  Saund.  117, 

900  ;  Doug.  687,  n.  (g)  and  (h)  j  I  Saund.  n.  2. 

228,  n.  I;   sed  vide  Doug.  679 ;  Cro.  Jac.  (a 

503.    The  rules  as  to  a  verdict,  &c.  curing  Hare 

a   defect  in    pleading,  wiU    be  considered  R.  621,  624;  11  Mod.  48. 

hereafter.  (b)  Doug.  679,  680 ;  2  New  Rep.  355 ;  7 

'«)  8  Taunt.  62 ;  1  Moore,  498,  S.  C.  East,  231. 

Id.  (c)  1  Saund.  117,  n.  2 ;  2  Id.  62  a,  n.  4 ; 

6  T.  R.  710.  Freem.  Rep.  285. 


id  r^)  ;  1  Saund.    n.  2. 

;.  679;  Cro.  Jac.        (a)  2  Saund.  62  a,  n.  4;  Cro.  Jac.  432; 

erdict,  &c.  curing    Hardr.  42 ;  Com.  Dig.  Pleader,  C.  73  ;  5  T. 


[s 


(1)  Vide  Rucker  v.  Green,  ft  East,  290,  291 ;  Owens  v.  Morehouse,  1  Johns.  276,  277  ; 
Lemngweli  v.  White,  1  Johns.  Cas.  99 ;  Bayard  v.  Malcolm,  2  Johns.  571 ;  Bailey  v.  Clay, 
4  Rand.  346 ;  so  the  omission  of  the  averment  of  performance  of  a  condition  precedent  is 
cured  if  it  appear  in  the  defendant's  plea,  or  in  his  notice  under  the  plea,  that  it  has  been, 
performed  by  the  plaintiff.    Zerger  v.  Sailer,  6  Binn.  14.  S.  P.  9  Pick.  65. 

(2)  Kingsley  v.  Bill,  9  Mass.  198 ;  Colt  v.  Root,  17  ib.  229. 

(3)  Vide  Lent «.  Padelford,  10  Mass.  238 ;  Dix  v.  Flanders,  1  N.  Hamp.  246;  Bush  v. 
Cntchfield,  4  Ham.  103 ;  Austin  v.  Richardson,  3  Call,  201. 

(4)  Vide  Slacum  v.  Pomeroy,  6  Cranch,  221. 

(5)  Vide  Lent  v.  Padelford,  10  Mass.  230,  238 ;  Clough  v.  Hoffman,  5  Wend.  500  -, 
Trask  v.  Duval],  4  Wash.  C.  C.  181 ;  Kees  9.  Powell,  2  Marsh.  254 ;  Kemble  v.  Wallisy 
to  Wend.  374. 
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ought  to  take  notice  at  his  peril  (d)  (1) ;  and  though  it  is  usual  in  practice  in     !▼•  i'^ 
a  declaration  of  debt  upon  an  award,  and  in  the  replication  in  debt  no  bond  l^."'  i?^* 
conditioned  for  the  performance  of  an  award,  to  aver  that  the  defendant  ^^'  ^^  ^ 
had  notice  of  the  award,  such  averment  is  unnecessary,  because,  the  defen-  action, 
dant  ought  to  take  notice  of  the  award,  unless  it  was  expressly  provided  l.  Inas- 
in  the  submission  that  the  award  should  be  notified  to  the  parties,  when  ^^"^P^^ 
notice  must  be  alleged  (g).     So,  if  upon  a  treaty  of  marriage  a  promise  m^ts*^^' 
be  made  by  a  third  person  to  pay  the  feme  £100  after  the  death  of  the  theiein. 
husband,  it  is  not  necessary,  in  an  action  upon  this  promise,  to  aver  that  Notice, 
the  defendant  had  notice  of  the  death  ;  and  in  a  declaration  on  a  promise 
to  pay  a  sum  of  money  at  the  full  age  of  an  infant,  notice  of  his  attaining 
that  age  need  not  be  alleged,  because  it  is  as  notorious  to  one  &s  to  the  oth- 
er (/).     On  the  same  principle,  if  a  man  be  bound  to  another  to  indem- 
nify him  against  the  acts  of  a  third  person,  no  notice  of  those  acts  is  neces- 
sary to  be  alleged  (^)  ;  and  in  an  action  on  a  promissory  note  by  the  indor- 
see agstinst  the  drawer,  notice  of  the  indorsement  need  not  be  avered  (A). 
If  the  defendant's  promise  were  to  pay  on  the  performance  of  a  certain 
act,  even  by  the  plaintiff  himself,  to  the  defendant  or  a  stranger,  there  are 
cases  in  which  it  has  been  decided  that  notice  of  the  act  need  not  be  aver-  ^  ^q^^  - 
red,  because  by  the  terms  of  the  contract  the  defendant  'engaged  to  take  ■-  J 

notice  of  it  at  his  peril ;  and  if  the  defendant  contracted  to  pay  it  on  the 
marriage  of  the  obligee  with  B.  (i)  :  and  in  the  case  of  a  precedent  condi- 
tion to  bo  performed  by  the  plaintiff  to  the  defendant  in  person,  notice  of 
the  plaintiff's  performance  need  not  be  averred,  because  it  is  implied  (i). 
But  we  have  before  seen  (2)  that  where  the  acts  to  be  performed  by  each 
party  are  mutual,  and  to  tske  place  at  the  same  time,  the  plaintiff  should 
not  only  aver  a  readiness  to  perform  his  act,  but  also  a  notice  of  such 
readiness,  or  insert  some  other  allegation  to  dispense  with  it. 

Where  notice  is  necessary,  it  ought  to  appear  that  the  notice  was  given  in 
due  time^  and  to  a  proper  person  (m)  ;  but  where  a  special  request  is  aver- 
red, notice  will  sometimes  be  presumed  (n).  Where  no  notice  whatever 
has  been  given,  the  absconding  of  the  party,  or  other  circumstances  should 
be  stated  as  an  excuse  for  the  want  of  notice  (o)  ;  but  where  a  notice  has 
been  given,  but  a  justifiable  delaj/  in  giving  it  at  the  regular  time  (as  in  the 
case  of  the  notice  of  the  dishonor  of  a  bill )  has  occurred,  under  the  aver- 
ment that  notice  was  given,  sometimes  the  facts  excusing  the  delay  may 
be  proved  (j?).    But  a  careful  pleader  should  consider  whether  it  would 

fd)  Com.  Dig.  Pleader,  C.  75.  (k)  Com.  Dig.  Pleader,  C.  75. 

(«)  2  Saund.  02  a,  note  4  ;  Hardr.  42 ;  (/)  Ante,  322,  324. 

Com.  Di<?.  Pleader,  C.  75 ;  5  T.  R.  621,  624 ;  (w)  Com.  Dig.  Pleader,  C.  74. 

see  5  B.  &  Aid.  507.  (n)  Cro.  Jac.  228,  229  :  1  B.  &  P.  626 ;  3 

(/)  Hardr.  42  ;  11  Mod.  48.  Bidstr.  326,  327. 

(g)  I  Saund.  116;  11  Price,  494.  (o)  Chiity  oa  Bills,  7th  edit.  362 :  i  Salk. 

(h)  1  B.  &  P.  625.  214  J  Vin.  Ab.  Notice,  A.  2. 

(i)  2  Bulstr.  254;  Com.  Dig.  Pleader,  C.  Cp)  8  B.  &  C.  387;  2  M.  &  B.  359,  S.  C. 
75. 


(1)  So  where  the  defendant  has  undertaken  as  a  guarantee  for  A.  B.,  it  is  unnecessary 
to  aver  notice  to  the  defendant  of  a  failure  of  performance  on  the  part  of  A.  B.  Williams 
V.  Granger,  4  Day,  444 ;  I^ent  v.  Padelford,  10  Mass.  230,  238.  In  an  action  against  a 
sheriff  for  a  false  return  to  a  ca,  sa.  it  is  not  necessary  to  aver  in  the  declaration,  that  the 
sheriff  had  notice  from  the  plaintiff  that  the  defendant  was  within  his  bailiwick,  so  that  he 
might  arrest  him.    Hereford  v,  Macnamara,  6  Dowl.  &  Byl.  953. 
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1^*  "^  Dot  be  better  to  state  tbe  facts  of  the  excuse.  The  omission  of  an  aver- 
dthT^'  mont  of  notice  when  necessary  will  be  fatal  on  demarrer,  or  jadgment  bj 
ThJc&nse  dof&ult  (9)  ;  bat  may  be  aided  bj  a  verdict  (0(1)  9  unless  in  action  against 
of  action,  the  drawer  of  a  bill,  when  the  omission  of  the  averment  of  non  payment  of 
1.  In  as-     the  acceptor  is  fatal  even  after  verdict  («)  (2). 

sumpsit.         Whenever  it  is  essential  to  the  cause  of  action  that  the  plaintiff  should 
ments^^^'  have  actually  formally  requested  the  defendant  to  perform  his  contract, 
therein.      8uch  request  must  be  stated  in  the  declaration  and  proved  (t).     It  has  been 
Request,     observed,  that  if  it  had  been  held  that  a  request  were  always  essential  to 
be  averred  and  proved,  many  vexations  actions  might  be  avoided,  but 
there  are  a  variety  of  instances  in  which  it  is  settled  that  no  request  is  nee- 
essary  anterior  to  the  action,  and  consequently  need  not  be  stated  in  plead- 
ing (11)  ;  thus,  where  the  declaration  is  upon  a  contract  to  pay  a  freoedeid 
debt,  as  in  the  case  of  common  counts  for  goods  sold,  work  and  labor, 
[  880  J  money  lent,  &c.  no  request  need  be  •stated  or  proved  (x)  (8).    And  in 
these  instances,  although  the  promise  has  been  laid  to  pay  on  request^  the 
*^  licet  ssepius  requistus "  need  not  be  laid  or  proved  (^).    And  though 
formerly  a  distinction  was  made  between  a  promise  to  pay  a  precedent 
debt,  and  one  to  become  due  on  a  subsequent  event,  that  distinction  ap- 
pears not  to  be  tenable ;  thus,  where  the  declaration  stated  that  the  defen* 
dant,  inconsideration  that  the  plaintiff  would  make  him  a  set  of  siuls  worth 
£45  promised  to  pay  so  much  for  them  on  request,  it  was  decided  that  no 
request  to  pay  was  necessary  to  be  stated,  because,  on  making  of  the  sails 
the  money  immediately  became  due,  and  the  Court  said  the  case  differed 
from  those  where  the  payment  is  to  be  to  a  third  person,  or  where  an 
award  directs  a  request  (2;).    Where  the  defendant  was  to  perform  tho  first 
tict  (a)(4),  or  has  so  acted  as  to  render  a  previous  request  of  performances 
weless  and  unnecessary  ((),  the  statement  of  a  request  may  be  omitted. 
But  when  by  the  express  or  implied  terms  of  the  contract  it  was  incum- 

'                  rq)  Gro.  Jac.  432.  Cz)  1  Saund.  33,  and  id.  n.  2 ;  Bnl.  N.  P. 

}r)  1  Stra.  214  j  1  Saund.  228  a  j  2  D.  &  151. 

R.  55.  (y)  Ring  v.  Roxbrough,  2  Tyr.  468,  470  j 

(*)  Bougl.  679 ;  6  East,  231.  2  Cromp.  fc  J.  418,  S.  C.    [Fettiboue  v. 

(/)  7  B.  &  Cress.  468  j  1  M.  &  B.  394,  Pettibone,  5  Day,  324.] 

S.  C    As  to  requests  in  general,  see  Com.  (z)  1  Stra.  88 ;  2  Ventr.  75 ;  Cro.  Jac.  523. 

Big,  Pleader,  C.  69  to  73;  1  Saund.  33  a,  n.  (a)  2  New  Rep.  355. 

2 ;  1  Stra.  88 ;  2  Ventr.  75  ;  3  B.  &  P.  438.  (b)  5  B.  &  Aid.  712  j  1  D.  &  R.  361,  S. 

lu)  1  B.  &  P.  69,  60  J  Cro.  ElLr.  548,  post.  C  ;  10  East,  359. 


(1)  Vide  Spencer  v.  Overton,  1  Day,  183  j  Weigley^s  Adm.  v.  Weir,  7  Serg.  &  Rawle, 

369. 

(2)  Miles  V.  O'Hara,  4  Binn.  180.  See  7  Serg.  &  Rawle,  310.  A  general  averment  ia 
a  declaration  on  a  bill  of  exchange,  "  of  all  which  said  premises  the  defendants  aflerwardsy 
&c.  had  notice,"  is  sufficient.    Boot  v.  Franklin,  3  Johns.  207. 

(3)  Greenwood  1;.  Curtis,  6  Mass.  366  j  Ernst  v.  Bartle,  1  Johns.  Cas.  319 ;  Thomas  v. 
Robse,  7  Johns.  462;  Maddox  r.  Brown,  9  Porter,  118.  Where  no  previous  demand  is 
necessary  to  sustain  the  action,  the  general  allegation  "  though  often  requested"  is  sufficients 
Dyer  v.  Rich,  1  Metcalf,  180. 

(4)  Where  the  promise  was  to  do  a  certain  act,  or  pay  a  certain  sum  of  money,  and 
the  defendant  had  not  done  the  act ;  a  special  request  to  pay  the  money  need  not  be  alleged. 
Lent  V.  Padelford,  10  Mass.  230.  Where  previous  demand  is  necessary  to  maintain  suit 
against  two  joint  promissors,  a  demand  on  one  is  sufficient.  Griswoid  v.  Plumb,  13  Mass. 
298  •  MTarland  v.  Crary,  8  Cowen,  253.  In  an  action  on  a  promissory  note  for  a  certaia 
sum'  payable  in  goods  of  one  description,  or  of  another,  at  the  election  of  the  promisee 
within  ei»ht  days  after  date,  it  was  held  unnecessary  for  the  plaintiff  to  aver  an  election  or 
notice  thereof  to  the  defendant,  who  became  liable  immediately  on  tbe  ezpiration  of  eight 
days.    Townsend  v.  WeUs,  3  Day,  327. 
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bent  on  the  plaintiff,  before  the  commencement  of  his  action,  to  request  the     rv.  its 
defendant  to  perform  his  contract,  such  request  being  as  it  were  a  con-  '^"s.&c. 
dition  precedent  must  be  averred  (<?)  (1).     Thus,  in  an  action  for  not  ^^e^caasc 
delivering  a  horse,  sold  by  defendant  to  the  plaintiff,  or  for  not  finding  of  action, 
timber  for  repairs,  the  declaration  should  allege  a  special  request  to  de-  i.  in  as- 
Kver  the  same  (i)  (2).     Upon  a  note  payable  "  one  month  after  demand*'  sumpsit. 
a  demand  must  be  made  (e).     So,  if  the  contract  were  to  deliver  up  a  bond  *•  O^a'^^'- 
to  be   cancelled  "  on  request  ;*'  (/)  or  to  pay  money  "  on  request ;"  (ff)  therein. 
or  if  an  award  direct  the  defendant  to  perform  some  act  *^  on  request ;"  (A)  Bequest 
or  if  the  defendant  contracted  as  surety  to  pay  the  debt  or  rent  of  a  third 
person  ^^  on  request ;"  (i)  in  these  cases  the  request  is  parcel  of  the  con* 
tract,  and  must  be  alleged  and  proved  (X;)  ;  or  there  must  be  some  allegation 
to  dispense  *with  it  (0*    But  an  action  on  a  bond  conditioned  generally  [  *831  ] 
for  payment  of  a  specified  sum  with  interest,  an  acticm  may  be  supported 
without  alleging  or  proving  a  prior  demand  (m).    It  should  seem,  in  an  ac- 
tion for  not  marrying  tTi  a  reasonable  timcj  plaintiff  should  aver  a  request  to 
marry,  or  make  some  other  allegation  to  dispense  with  it  (n).    In  an  action 
against  an  agent  for  not  accounting,  &c.  a  request  to  account  and  pay  over 
the  balance  must  be  stated  (o). 

In  point  of  form  there  are  in  pleading  two  descriptions  of  requests  ;  one  J^^  ^^: 
termed  a  special  request^  it  alleging  by  whom  and  the  time  when  it  was  made ;  pleading 
the  other,  the  licet  scepius  requisitue  or,  **  although  often  requested  so  to  between  a 
do.'*    "When  an  actual  request  is  essential  to  the  support  of  the  action,  a  ^^!^^ 
special  request  must  be  stated  (3),  and  it  must  be  shown  by  and  to  whom  a  special  or 
the  same  was  made  and  the  time  of  making  it,  in  order  that  the  Court  may  txprtu 

request. 

(c)  Com.  Pig.  Pleader,  G.  69^  2  Hen.  Bla.  erallj  for  the  pajmentof  a  specified  sum 
131 ;  1  Saund.  32,  33  a,  note  2 ;  5  T.  R.  with  interest,  may  be  brought  without  a  de- 
409 ;  3  Bnlst.  297.  mand  beiug  made. 

(d)  5  T.  R.  409j   Sir  W.  Jones,  56  j  1  (A)  1  Saund.  32. 

East,  204;  Com.  Dig.  Pleader,  C.  69.  (i)  6  M.  &  S.  9;    see   11    Price,  494. 
(«)  1  B.  &  M.  388.    As  to  a  note  payable  Even  assuming  that  a  surety  is  in  general 
"upon  demand,"  Cristie  v.  Fonseck,  cited  entitled  to  a  demand  on  him,  yet  he  can- 
in  1  Selw.  N.  P. ;  10  Mod.  38 ;   13  East,  not  be    so    entitled  where    there    was  no 
352;  Chitty  on  Bills,  7th  edit.  361,  373.  express  stipulation  to  that  effect,  and  the 
(/)  3  Bulst.  297.  money  was  to  be  paid  at  the  creditor's  house 
\g)  3  Campb.  459.    In  debt  on  a  single  ou  a  named  day ;  6  M.  &  Sel.  121, 125. 
hood,  for  the  payment  of  money  tM  demand,  {k)  Cro.  Jac.  500,  Owen,  109 ;  1  Saund. 
a  demand  must  be  made  before  action.    2  32,33  a,  n.  2;  2  B.  ^  C.  685,  S.  C. ;  std 
Bar.  dc  Ores.  685  ;  and  see  I  Bac.  Ab.  671 ;  videl  Stra.  88,  89 ;  4  D.  &  R.  181. 
6  Mod.  227,  259 ;  2  Salk.  585,  occ.;  ui  vide  (I)  10  East,  359,  361 ;  11  Price,  474. 
Cro.  Eliz.  548,  and  id.  721,  case  of  an  annu-  (m)  Gibbs  o.  Soatham,  5  Bar.  Ac  Adol. 
ity  payable  on  request;   and  in  Gibbs  v,  911. 
Southun,  5  Bar.  &:  Adol.  911,  it  was  held  (»)  2  D.  &  R.  55. 
that  an  action  on  a  bond  conditioned  gen-  (a)  1  Taunt.  572. 


(1)  Id  actions  on  notes  payable  in  specific  articles  on  demand,  a  demand  before  action 
brought  must  be  alleged  and  proved.  Greenwood  v.  Curtis,  6  Mass.  364 ;  Lobdell  o.  Hop- 
kins, 5  Cowen,  516  -,  Benners  v.  Howard,  1  Taylor,  149. 

(2)  Vide  Ernst  v,  Barlle,  1  Johns.  Cas.  327  j  Vide  13  Wend.  285—7.  Where  a  special 
demand  is  necessary  to  give  the  plaintiff  a  right  of  action,  the  general  allegation  of  '*  often 
requested,"  is  not  sufficient.  The  demand  must  be  specially  set  forth  with  time  and  place. 
Carlev  v  Vance    17  IVTnss  391 

(3)  Baker  v.  FuUer,  21  Pick.  318 ;  Pennsylv.  and  Ohio  Canal  v.  Webb,  9  Ham^Ohio,) 
13o.  So  too,  of  notice  to  the  defendant,  of  any  fact.  Kingsley  v.  Bill,  9  Mass.  198 ;  Colt 
9.  Boot,  17  ib.  229.  So  too,  in  case  of  a  contract  on  condition,  of  the  performance  of  the 
condition.  Whitaker  v.  Smith,  4  Pick.  83.  But  where  a  special  request  is  not  necessary 
to  impose  on  the  defendant  ttie  obligation  to  pay,  nor  to  reuder  him  liable  on  his  covenant^ 
it  u  not  necessary  to  be  averred.    Smith  v.  Emery,  7  Halst.  53. 
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iv.  ITS     lodge  whether  the  request  were  sufficient  (p)  (t).    Sinoethe  pleading  rules 

PABTs,  &c.  ^ji  j^  4  yijf  4^  requiring  venue  or  place  to  be  stated  only  in  the  margin 

The^caase  ^^^  °^^  ^  '^^  repeated  in  the  body^  no  j^Za^e  of  request  need  be  stated  un- 

of  action,   less  a  request  at  a  particular  place  be  material  according  to  the  terms  of  the 

1.  In  as-    contract.    The  statement  of  a  general  instead  of  a  special  request,  when 

sompsit.     necessary,  has  been  holden  bad  on  a  general  demurrer  (g)  ;  and  it  has  been 

ments*^^^"  decided  that  it  would  not  be  aided  by  verdict  (r)  ;  but  from  the  principle  de- 

thereixx.      ducible  from  other  cases  and  a  recent  decision,  it  should  seem  that  a  judg- 

Request,     ment  by  default  or  a  verdict  would  aid  the  defect  («),  and  that  the  objection 

must  now  be  taken  by  a  special  demurrer  (0  (2).     The  licet  scepitu  requi- 

9ituSy  or  ^^  although  often  requested  so  to  do/'  without  stating  tJie  time  of 

request,  though  usually  inserted  in  the  common  breach  to  the  money  counts^ 

is  of  no  avail  in  pleading  (u),  and  the  omission  of  it  will  in  no  case  vitiate 

the  declaration  (ai).    And  therefore  where  in  a  declaration  upon  a  note 

payable  four  months  after  date,  it  was  objected  in  error,  that  the  request 

to  pay  the  money  in  the  note  was  laid  in  the  common  breach  at  the  end  of 

die  declaration  to  have  been  upon  the  same  day  and  year  aforesaid,  which 

was  the  date  of  the  note,  and  four  months  before  it  became  due  it  was 

adjudged  upon  a  writ  of  error  that  there  was  no  occasion  to  lay  any  re« 

[  *882  ]  qaest  at  all,  for  the  bringing  the  action  was  a  request  in  law  (y)  ;  and  if 

a  special  request  be  unnecessarily  stated,  it  need  not  be  proved  (z). 

5thly.  'Hie  5thly .  The  Breach  of  the  contraet  being  obviously  an  essential  part  of 
Breach  of  ^^  cause  of  action,  must  in  all  cases  be  stated  in  the  declaration  (a)  (3). 
Contract,  -^j^^^  ^^  special  count  in  assumpsit  is  merely  for  a  money  demand,  and 
other  common  counts  are  subjoined,  the  usual  breach  in  the  conclusion 
of  the  declaration  will  in  general  suffice ;  and  in  declarations  on  bills  of 
exchange  and  promissory  notes,  it  has  not'  been  usual  to  state  any  other 
breach  than  that  at  the  end  of  the  common  counts  (li).  But  when  the 
breach  is  special,  and  not  merely  the  non-payment  of  money,  it  is  usually 
stated  in  each  special  count.  The  allegation  of  the  breach  must  obviously 
be  governed  by  the  nature  of  the  stipulation  (4).    It  should  be  assigned 

(p)  1  Stra.  89 ;  Com.  Dig.  Pleader,  C.  69,  aiding  the  omission  of  a  special  reqnest,  on 

70,  &:c. ;   1  Sannd.  33 ;  5  T.  R.  409 ;   14  general  demnner  or  after  verdict,  &c.,  see 

£ast,  300,  301.  10  East,  359. 

(q)  5  T.  R.  409 ;  sed  vide  10  East,  359,  {z)  2  Hen.  Bla.  131 ;  1  B.  &  P.  59,  60; 

365.  Plowd.   128  b.;    Hardr.  38,  72;    Ring  r. 

(r)  3  Bulstr.  299 ;  Cro.  Eliz.  85  ;  Sir  W.  Roxbroagh,  2  Crom.  &  J.  418  j  2  Tyr.  168, 

Jones,  56;    1  Sannd.  33  a,  note  2;   Com.  470,8.  C. 

Dig.  Pleader,  C.  69.  (y)  1  Wils.  33 ;  1  B.  &  P.  59,  60. 

(5)  10  East,  359  ;  see  1  Stra.  89,  214  ;  1  {x)  Plo^d.  128. 

Wib.  33 ;    7  T.  R.  522 ;    1  Sannd.  228,  (a)  Com.  Dig.  Pleader,  C.  44,  &e. 

note  1.  {b)  1  Wils.  33 :   3  M.   &  Sel.  150;  and 

{t)  10  East,  359,  365 ;  Tidd,  9th  ed.  439,  see  the  i»rescribed  form  of  breach  in  Reg. 

note  (/)  ;  2  D.  &  R.  55,  ace.  Gen.  Trin.  Term,  1  W.  4,  post,  vol.  ii. 

(y)  Unless  as  it  may  be  considered  as 

(1)  Carley  t>.  Vance,  17  Mass.  391 ;  Day  ©.  Day,  9  Wend.  356 ;  Letcher  v.  Taylor,  Har- 
din, 79  ;  Wilmouth  r.  Patten,  2  Bibb,  280  ;  Grant  ».  Groshen,  Hardin,  85  ;  Adams  v,  Ma- 
cey,  1  Bibb,  328  j  Lobdell  v.  Hopkins,  5  Cowen,  516 ;  Bobbins  «.  Lnce,  4  Blass.  494. 

(2)  In  an  action  against  the  indorser  of  a  promissory  note,  the  omission  of  a  special 
demand  of  payment  of  the  maker  in  the  declaration,  is  aided  by  verdict :  and  the  general 
allegation,  although  often  requested,  is  then  sufficient,  admitting  that  it  would  be  ill  on 
demurrer.  Leffingwell  v.  White,  1  Johns.  Cas.  100  ;  Rodgers  u.  Love,  2  Humph.  417.  In 
a  declaration  upon  a  bond  conditioned,  to  pay  the  taxed  costs  of  a  suit,  licet  saspius  reqnisi- 
tus  is  good  on  general  demurrer.    Bacon  p.  Wilbur,  1  Qowen,  117. 

(3)  Benden  v.  Manning,  2  N.  Hamp.  289. 
Withers  v.  Enox,  4  Alabama,  138. 
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in  the  words  of  the  eontraets  either  negalirely  or  affirmi^tlvelj  (1),  or  in     it.  its 
words  which  are  co-extensiire  with  the  import  and  effect  of  it  (<?)  (2)  ;  '***»i  *^- 
and  in  many  cases  this  will  suffice ;  thus  in  assumpsit  on  a  promise  ^^^^^ 
to  manage  a  farm  in  a  good  and  hnsband-Iike  manner,  and  according  to  of  action, 
the  custom  of  the  country,  it  may  suffice  to  assign  a  breach  in  the  words  i.  in  as- 
of  the  promise  (d).    Therefore  in  debt  on  a  bond,  conditioned  for  pay-  sumpsit. 
taent  of  an  annual  sum  to  the  i»\fe  of  the  obligee,  a  breach  assigned  in  ^  ^^ 
tion-payment  of  the  annual  sum  to  ihe  obUffeeia  insufficient  («).    But^  Cmtraa{ 
though  a  breach  may  be  assigned  in  the  words  of  the  contract,  it  mtist  not 
be  too  general  ;  it  must  show  the  subject-matter  of  complaint  (/).    And 
therefore  it  seems  that  a  general  averment  quod  non  performavity  or  that 
**  the  defendant  did  not  perform  the  said  agreement,"  is  insufficient  (^) ; 
because  ^'  did  not  perform  his  agreement'^  might  involve  a  question  of  law, 
and  also  because  the  object  of  pleading  is  to  apprize  the  defendant  of  the 
cause  of  complaint,  so  that  he  may  prepare  his  plea  and  defence  and  evi- 
dence in  answer.    And  yet,  as  the  defendant  must  know  in  what  respects 
he  has  or  not  performed  his  contract,  any  great  particularify,  it  should 
seem,  ought  not  on  principle  to  be  required  (K),    Where  the  contract 
was  specific,  to  do  or  forbear  some  particular  act,  it  is  in  general  sufficient  to 
asngn  the  breach  in  the  words  of  the  contract ;  thus,  if  the  contract  were 
to  show  a  sufficient  record,  it  is  enough  to  allege  that  the  defendant  ^^  did 
not  show  a  sufficient  record,"  though  issue  cannot  be  joined  upon  it,  be- 
cause sufficiency  of  matter  of  record  cannot  be  tried  by  a  jury ;  but  the 
defendant,  on  such  breach  assigned,  may  plead  that  he  ^showed  such  a  r  ^ggg  i 
record,  and  upon  demurrer  the  Court  will  judge  whether  it  be  sufficient  (i). 
In  an  action  of  covenant  for  revoking  an  arbitrator's  authority,  it  is  suffi- 
cient to  aver  that  the  defendant  by  deed  revoked,  without  stating  that  the 
defendant  gave  notice  of  the  revocation  to  the  arbitrators  (k)  :  for  without 
such  notice  there  could  be  no  revocation  (T).     So  in  covenant  by  an  ap- 
prentice for  not  finding  victuals  and  other  necessaries,  a  breach  in  the 
words  of  the  contract  is  sufficient  (m)  ;  and  a  breach  in  the  words  of  the 
covenant  for  not  repairing,  when  not  qualified,  without  enumerating  the 
particular  dilapidations,  will  suffice  (n).     So  in  assumpsit  against  a  tenant, 

(e)  Ck>m.  Dig.  Pleader,  C.  45  to  49 ;  Id,  (i)  Yely.  39,  40 ;   post,  336,  note  {q) } 

2  Y.  2;  2Saund.  261  a;  1  Price,  109;  but  Com.  Dig.  Pleader,  C.  45j   1  Price,   109; 

see  6  Taunt.  45,  47 ;  and  see  cases  and  ob-  but  see  6  Taunt.  45,  47. 

seirations  in  £ari  Falmouth  v.  Thoipas,  3  (k)  5  B.  dc  Aid.  507 ;  1  D.  &  R.  106,  S. 

Tjr,  38,  41,  42,  50.  C. ;  8  Co.  162.     Sed  qmsre. 

'd)  Earl  Fabnouth  o.  Thomas,  1  Crom.  (l)  See  the  principle,  ante,  322,  323. 


&  ^.  89  ;  3  Tyr.  38,  41,  50.  (w)  3  Lev.  "170  j  sed  vide  2  Cro.  486. 


(e)  6  Taunt.  140 ;  1  Marsh.  495.  (n)  Lutw.  339,  cited  bv  Lord  Lyndhurst, 

(/)  7  Price,  550.  C.  B.  with  approbation  m  3  Tyr.  41 ;  3  T. 

Skin.  344. 

Supra  (d). 


(/)  7  Price,  550.  C.  B.  with  approbation  m  3  Tyr.  41 ;  3  T. 

M  Skin.  344.  ^  B.  308,  per  Builer,  J. ;  1  Saund.  335,  note  6. 


(1)  M'Geehan  «.  M'Laughlin,  1  Hall,  33  j  Karthans  c.  Owing^,  2  Gill  &  Johns.  541. 
But  a  mere  negation  of  the  words  of  the  covenant  must  necessarily  in  itself  amount  to  a 
breach,  otherwise  it  will  be  insufficient.  JulUan  o.  Burgott,  11  Johns.  6.  The  exception 
to  Uie  general  rule  is,  that  when  such  general  assignment  does  not  necessarily  amount  to 
a  breach,  the  breach  must  be  specially  assigned,  2  Gill  Sc  Johns.  441.  See  the  cases  cited 
in  the  next  note,  as  to  what  is  a  sufficient  assignment. 

(2)  It  is  enough  that  the  words  of  the  assignment  show,  unequivocaUy,  a  substantial 
breach.  Fletcher  v.  Pecki  6  Cranch,  127.  See  further  as  to  assigning  breaches,  Hushes 
V.  Smith,  5  Johns.  168 ;  Smith  9.  Jansen,  8  Johns.  Ill ;  Sedgwick  v.  HoUenback,  7  Johns. 
376 ;  Craghill  «.  Page,  2  Hen.  6c  Mun.  446 ;  Bender  v.  Fromberger,  4  Dall.  436 ;  Potter  o. 
Bacon,  2  Wend.  583 }  Randall  v.  Chesapeake,  6cc,  Canal  Co.,  1  Harrington,  151 ;  Brock- 
eoridge  v.  Lee,  3  Bibb.  330 ;  Hord  «.  Trimble,  3  Marsh.  533. 
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!▼.  ITS     on  his  impliad  cantr^ot  to  manage^  use,  and  cultivate  a  farm  m  a  good  and 

PASTS,  &;c.  tinsband-Iike  manner  and  according  to  the  custom  of  the  country,  it  is 

The^  cause  ^^^^^^^^^^  ^^^^  ^^  special  demurrer,  to  assign  as  a  breach  that  the  defend- 

of  actioa.   &nt  did  not  so  manage,  use,  or  cultivate  the  said  farm,  but  on  the  contrary 

1.  In  as-    managed,  used,  and  cultivated  the  said  farm,  lands,  and  premises  in  a  bad, 

sompfiit.     improper,  and  unhusband-like  manner,  and  contrary  to  the  custom  of  the 

B  ^^  f  country  where  the  said  farm  nvas  so  situate,  without  stating  any  particular 

Cantraa!   ^^^  ^^  ^^^  husbandry,  or  showing  what  particular  custom  of  the  country 

bad  been  violated  (o),  and  that  seems  to  be  the  safest  course  of  declaring. 

And  in  general,  if  a  breach  be  assigned  in  words  containing  the  sense  and 

substance  of  the  contract,  though  they  are  not  in  the  precise  words  of 

such  contract,  it  is  sufficient  (p)  (1)  ;  as  if  the  defendant's  promise  were  to 

guarantee  the  payment  of  the  debt  of  a  third  person,  a  breach  that  the 

defendant  did  not  pay  the  debt  will  suffice  (9)  ;  so  if  a  policy  insured  a  ship 

against  the  barratry  of  the  captain,  and  the  breach  assigned  was  that  the 

ship  was  lost  by  ih^  fraud  of  tiie  captain,  it  was  held  sufficient  (r). 

If  the  matter  be  performed  by  the  defendant  depend  on  some  other 
events,  it  seems  proper  not  merely  to  assign  the  breach  in  the  terms  of  the 
contract,  but  first  to  aver  that  such  event  took  place  («)  (2)  ;  as  in  debt  on 
a  bond  conditioned  that  a  collector  of  poor  rates  should  render  an  account 
of  monies  received,  it  should  be  averred  that  he  did  receive  monies,  and 
then  that  he  did  not  render  an  account  of  such  monies  (<)•  So  in  assump- 
sit against  a  tenant  for  not  managing  a  farm  according  to  the  custom  of  the 
country,  although  the  Court  held  the  declaration  sufficient,  without  show* 
r  •334  1  ing  what  the  custom  was,  yet  Hhe  Court  considered  it  safer  to  state  the  cus- 
tom  affirmatively,  and  then  the  breach  (u). 

If  the  contract  was  in  the  difjuncUve^  the  breach  ought  to  be  assigned 
that  the  defendant  did  not  do  one  act  or  the  other ;  as  on  a  promise  to 
deliver  a  horse  by  a  particular  day,  or  pay  a  sum  of  money  (x)  ;  and  if  a 
covenant  be  ^^  that  the  defendant  and  his  executors  and  assigns  should  re* 

Etir,"  a  breach  for  not  repairing  ought  not  to  be  in  the  conjunctive  (^). 
ut  in  assigning  the  breach  of  a  covenant  or  contract  to  pay  or  ''  cauee 
to  bepaicP^  a  sum  of  money  {z)y  it  is  sufficient  to  say  that  the  defendant 
did  not  pay,  omitting  the  disjunctive  words,  for  he  who  causes  to  pay 
pays  (a)  ;  and  a  breach  that  the  defendant  did  not  pay  several  persons  is 
sufficient,  without  adding  the  words,  or  either  of  them  (i).  So  where 
there  are  several  defendants,  an  averment  that ''  they  have  not  paid,"  is 
sufficient,  for  payment  by  one  is  payment  by  all.  In  scire  faciae  on  a 
recognizance  of  bail,  conditioned  that  if  J.  B.  and  G.  H.  be  condemned^ 
they  shall  pay  or  render ;  after  an  allegation  that  J.  B.  was  condemned^ 

(0)  Earl  Falmouth  ».  Thomas,  3  T3nr.  26.  (0  Id.  Ibid. 

Ip)  Com.  Dig.  Pleader,  C.  46;  13  East,  {u)  Earl  Falmouth  v.  Thomas,  1  Crom« 

63 ;  see  ante,  305.  &  Mees.  110,  111. 

(q)  1  Sid.  178 ;  2  Rol.  738,  1. 15.    Indeed  (z)  1  Sid.  440,  447 ;  Hardr.  320 ;  Com. 

a  breach  in  the  very  words  of  the  contract.  Dig.  Pleader,  C. ;  1  Stra.  231. 

stating  that  the  defendant  did  not  guarantee,  (y)  Cro.  £liz.  348 ;  1  Stra.  228. 

would  be  unttchmad  and  repugnant.  (z)  As  to  the  words,  <<  or  any  part  there- 

(f)  1  Stra.  581.  of,^»  7  D.  &  K.  249. 

\s)  6  Taunt.  45,  ace.  j  1  Price,  109,  semb.  (a)  1  Stra.  231 ;  1  Saand.  ^,  n.  6. 

contra.  (b)  Id, ;  but  see  4  M.  &  Sel.  33. 

n)  Camp.  0.  Allen,  7  Halst.  1 ;  Rickert  v,  Snyder,  9  Wend.  41 ;  Potter  v.  Bacon,  2  ib. 
(2)  M'Gehee  v.  Childress,  2  Stewart,  506. 
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it  IS  not  soffioienfe  to  aver  that  J.  B.  and  G.  H.  did  not  pay  or  render,     !▼•  its 
without  adding  "  or  either  of  them,"  for  though  payment  by  one  would  be  ^**^^»  ^^' 
a  payment  by  both,  yet  a  render  of  one  is  not  a  render  of  both,  and,  consis-  ^^^*  ^^® 
tently  with  the  allegation,  B.,  against  whom  only  judgment  was,  might  have  action, 
rendered,  which  would  have  been  sufficient  to  discharge  the  recognizance((;).  i  in  as- 
A  distinction  has  been  taken  between  a  contract  to  perform  a  thing  to  a  sumpsit. 
man  or  his  assigns,  and  by  a  man  or  assigns ;  and  that  if  a  thing  be  to  be  ^'  '^^^   ^ 
done  by  a  man  or  his  assigns,  the  breach  must  be  in  the  disjunctive,  that  it  Co^raui 
was  not  done  by  him  or  his  assigns,  but  that  where  a  thing  is  to  be  done  to 
a  man  or  his  assigns,  it  is  sufficient  to  assign  for  breach  that  it  was  not  done 
to  him  ((2)  ;  but  there  appears  to  be  no  foundation  for  this  distinction  ;  and 
where  the  action  is  between  the  original  parties  to  the  contract,  as  no  assign- 
ment will  be  presumed,  it  will  be  sufficient  to  state  that  the  defendant  did  not 
perform  the  act  to  the  plaintiff,  without  mentioning  the  assignee  orheir(e)  ; 
but  if  the  action  be  by  or  against  the  assignee,  heir,  or  executor,  the  breach 
should  then  be  in  the  disjunctive  (1)  ;  and  a  declaration  by  husband  and 
wife,  or  by  an  administrator,  merely  stating  that  the  defendant  did  not  pay 
before  the  marriage,  or  that  he  did  not  pay  since  the  death,  would  be  bad 
on  a  demurrer,  though  aided  by  verdict  (/). 

If  the  breach  vary  from  the  Ben^e  and  suhstance  of  the  contract,  and  be 
either  more  limited  or  larger  than  the  covenant,  it  will  be  *insufficient  (^)  [  •ggs  1 
(2)  ;  as  in  covenant  to  repair  a  fence,  except  on  the  west  side  thereof,  a 
breach  that  the  defendant  did  not  repair  the  fence,  without  showing  that  the 
want  of  repair  was  in  other  parts  of  the  fence  than  on  the  west,  is  bad  on 
demurrer,  though  aided  by  verdict  (A).  But  it  is  essential,  where  an  ex- 
ception or  proviso  is  introduced  into  or  referred  to  by  the  obligatory  clause 
of  an  instrument,  &c.  upon  which  the  defendant  is  charged  (t),  to  negative 
the  exception,  &c.  restrictive  of  his  liability,  in  averring  the  breach ;  other* 
wise  the  declaration  will,  it  seems,  be  bad  after  verdict  (A;).  So,  if  the 
covenant  were  for  quiet  enjoyment,  without  lawful  disturbance,  a  breach 
merely  stating  that  the  plaintiff  was  disturbed  is  insufficient,  for  it  should  be 
that  he  was  leffitimo  modo  disturbed  in  the  words  of  the  covenant,  or  other- 
wise the  plaintiff  should  show  by  whom  he  was  disturbed,  and  how  (I)  (3). 
So,  where  the  declaration  is  upon  a  covenant  for  good  title,  it  should  be 
shown  that  the  person  evicting  had  a  lawful  title  (4)  before  or  at  the  time  of 
the  date  of  the  grant  to  the  plaintiff,  and  an  averment  that  he  had  a  lawful 
title  without  this  qualification,  is  too  general  and  bad  after  verdict,  for  it 
will  bo  intended  that  the  title  of  the  person  entering  is  derived  from 
the  plaintiff  himself.  But  it  seems  that  the  plaintiff  is  under  no  necessity 
of  setting  out  the  title  of  the  person  who  entered  upon  him,  because  he  is 
a  stranger  to  it,  it  being  considered  sufficient  to  allege  generally  that  he 


(e)  4  M.  k.  Sel.  33.  but  see  3  M.  &  Sel.  152. 

(d)  1  Salk.  139  j  5  Mod.  133.  {h)  Com.  Dig.  Pleader 

Stra.  228.  (i)  See  ante,  223,  309. 


(/)  1  Ld.  Raym.  281;    1  Vent.  119;  2        {k)  1  T.  R.  141. 
Rich.  C.  P.  293.  (/)  2  Saund.  181  a;  Com.  Dig.  Pleader, 

{g)  Sir  T.  Jones,  125 ;  4  M.  &  Sel.  36 ;    C.  47,  49. 


(1)  Sed  vide  Duboise  v.  Van  Orden,  6  Johns.  105. 

(2)  Pomeroy  v.  Bruce,  13  Serg.  &  Rawle,  188,  where  the  breach  stated  was  broader  than 
the  covenant. 

rS)  Vide  Greenby  v.  WUcox,  2  Johns.  1 ;  Wait  o.  Maxwell,  4  Pick,  88 ;  2  GUI.  U  Johns. 

(4)  Vide  FoUiaxd  o.  Wallace;  2  Johns.  395. 
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TV.  ITS     had  a  lawful  title  before  or  at  the  time  of  the  lease  or  conyejance  to  the 

The  cause      ^^  ^^^  Other  hand  it  is  injudicious  unnecessarily  to  narrow  the  breach, 
of  action.    Thus,  where  the  breach  of  covenant  was  assigned  that  the  defendant  had 
1.  In  as-    not  used  a  farm  in  an  husband-like  manner,  ^^  but  on  the  contrary  had  com- 
sumpsit.     mitted  waste  f*  it  was  held  that  the  plaintiff  could  not  give  evidence  of  the 
^B  ^  f  ^®^*^°^^Q^'3  using  the  farm  in  an  husband-like  manner,  if  such  misconduct 
Cmtract.     ^'^  ^^^  amount  to  waste^  though  on  the  former  words  of  the  breach  such 
evidence  would  have  been  admissible  (n).     The  safest  course  is  to  state  a 
breach  first  in  the  words  of  the  contract,  and  then  to  superadd  that  the  de- 
fendant disregarding  did  so  and  so,  showing  any  particular  breaches  not 
narrowing  or  prejudicing  the  previous  general  breach,  so  that  the  plaintiff 
retains  the  advantage  of  both ;  and  no  inconvenience  can  result  to  the  plain- 
tiff from  laying  the  breach  as  extensively  as  the  contract,  for  the  plaintiff 
[  •«336  ]  may  recover  though  he  only  prove  a  part  W  the  breach  as  laid  (o).     In 
assigning  the  breach  of  a  covenant  not  to  release  a  debt,  or  not  to  assign 
without  license,  it  must  be  averred  that  the  release  or  alienation  were  with- 
out license,  though  the  burthen  of  proof  of  license  would  still  be  affirmative- 
ly on  the  defendant  (y). 

The  breach  in  general  should  be  certain  and  express,  and  a  general  state- 
ment "  that  the  defendant  Aa«  not  performed  non  performavit "  his  agree- 
ment or  promise,  is  bad  on  demurrer,  though  aided  by  verdict  (q)  (2).  A 
distinction  has  been  taken  with  regard  to  the  degree  of  requisite  certainty 
between  an  action  on  a  bond  conditioned  for  the  performance  of  covenants, 
and  an  action  of  covenant  (r)  ;  however,  no  such  distinction  now  prevail8(«). 
Where  to  debt  on  bond  conditioned  that  one  B.  R.  should  account  for  and 
pay  over  to  the  plaintilfe  as  treasurers  of  a  charity,  such  voluntary  contri- 
butions as  he  should  collect  for  the  use  of  the  charity,  the  defendants  plead- 
ed general  performance ;  and  the  plaintiffs  replied^  that  B.  R.  had  received 
**  divers  large  sums  amounting  to  a  large  sum,  viz.  £100,  from  divers  per- 
sons for  divers  voluntary  contributions,"  for  the  use  of  the  said  charity, 
which  he  had  not  accounted  for  or  paid  over,  &c. ,  it  was  held  on  special 
demurrer  that  the  replication  was  sufficiently  certain  (f)  (3)  ;  for  it  is  a  gen- 
eral rule  in  pleading,  th^t  where  specification  of  every  particular  would  tend 
to  great  prolixity,  a  more  concise  manner  of  pleading  it  may  be  admit- 

(m)  2  Saund.    181,  n.    10;    Com.    Dig.  (p)  Sir  T.  Jones,  229;  Skin.  120;  Vin. 

Pleader,  C.  47,  49.    And  see  postj  vol.  ii.  Ab.  Covenant,  L.  a.  43. 

as  to  actions  for  not  having  good  title,  and  (q)  Ante,    333,    note    (i)  ;    Com.     Dig. 

how  to  state  the  breach,  and  M'Clel.  R.  647.  Pleader,  C.  48  ;  Skin,  344  ;  4  Mod.  188  j  3 

(»)  3  T.  R.  307,  137 ;  5  Taunt.  95,  per  Lev.  319 ;  7  Price,  550. 

Chambre,    J.     Query,    if  the    breach   had  (r)  1  Saik.  139 ;  1  Lev.  94. 

been  laid  under  a  videlicet,  5  Taunt.  95,  (s)  See  1  B.  &  P.  642;  1  Crom.  Ac  M. 

ante,   348  ;    and    see    £arl    Falmouth    v.  89  ;  3  Tyr.  38,  41,  S.  C. 

Thomas,  1  Crom.  &  M.  89;  3  Tyr.  38,  41,  (0  8  T.  R.  463;  1  B.  &  P.  640;  8  East, 

50,  S.  C.  85  ;  and  see  1  Price,  109  ;  6  Taunt.  45,  47; 

{(?)  5  Taunt.  27 ;  6  East,  437 ;  4  M.  &  7  B.  &  C.  812;  1  M.  &  R.  497,  S.  C. 
Sel.  349 ;  ante,  316,  317. 


(1)  Id.  ibid.    Milner  v.  Horton,  1  M'Clell.  &  Young,  647. 

(2)  Vide  Smith  v.  Walker,  1  Wash.  135.  In  Syme  v.  Griffen,  4  Hen.  &  Mun.  277,  it 
was  held  that  a  breach  commencing  with  "  whereas,"  and  continuing  by  way  of  recital  to 
the  end  without  any  direct  averment,  was  bad  on  general  demurrer. 

(3)  Vide  Hughes  v.  Smith,  5  Johns.  168.  When  the  breach  assigned  was  that  the  de- 
fendant* as  under  sheriff  had  collected  monies  to  the  amount  of  1000  dollars,  which  he  had 
refused  to  account  for  and  pay,  and  it  was  held  sufficient.  Vide  Postmaster-Creneral  U.  S. 
9.  Cochran,  2  Johns.  515,  ajid  the  cases  cited,  ante,  p.  365. 
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ted  {u) ;  and  especially  where  the  breach  lies  more  in  the  defendant's  than     !▼-  its 
the  plaintiffs  knowledge  less  particularity  is  required  (x)  (1).  parts,  &c. 

ftf  •  .  cause  of 

TWO  breac]ie8  of  the  same  specific  stipulation   cannot  well  bo  assigned  action. 
m  one  count  (^)  ;  for  this  would  clearly  amount  to  duplicity  (2),  which,  1.  In  as- 
as  we  have  already  seen  («),  is  a  fault  in  every  stage  of  pleading.     The  sumpsit. 
exception  introduced  by  Btatute  as  regards  (^clarations  is   confined   to  ^  '^  - 
debt  on  bond   conditioned  for  the  performance   of  covenants,  &c. :  in  contraa! 
this  case  several  breaches  may  be  assigned  in  one  count  (a)  (3).    But  at  §^^,^^1 
common  law  also,  where  the  defendant's  contract  was  general,  and  several  Breaches, 
distinct  breaches  thereof  can  in  fact  be  commited,  as  if  a  tenant  agree  to 
observe  the  due  course  of  husbandry,  which  is  obviously  an  engagement 
capable  of  embracing  numerous  acts  of  good  husbandry,  and  extending 
over  the  whole  tenancy,  the  declaration  may  then  state  several  breaches^ 
as  different  violations  of  •the  rules  of  good  husbandry  (6)  (4) ;  and  the  Reg.  [  •gST  1 
Gen.  Hil.  T.  4  W.  4,  though  it  forbids  several  counts  on  the  same  cause 
of  action,  permits  several  breaches. 

In  point  of  form  it  has  been  usual  in  assumpsit  to  introduce  the  state- 
ment of  the  breach,  with  the  allegation  that  the  defendant  '^  contriving  and 
fraudulently  intending  craftily  and  subtly  to  deceive  and  defraud  the  plain- 
tiff, neglected  and  refused,  &c."  But  this  introduction  is  unnecessary ; 
the  gist  of  the  action  of  assumpsit  being  the  injury  sustained  by  the  plain- 
tiff from  the  breach  of  promise,  without  regard  to  the  defendant's  inten- 
tion or  fraud  (c).  And  in  declarations  against  a  peer  the  imputation  of 
fraud  was  always  to  be  omitted  (c2).  And  the  form  of  breach  prescribed 
by  Trin.  T.  1  W.  4,  is  a  sufiGicient  model,  and  obviously  intended  that  in 
future  pleadings  such  useless  verbiage  should  be  omitted  (e). 

The  omission  of  a  breach  cannot  be  aided  or  cured  even  by  verdict  (/) . 
But  the  insufficiency  of  the  breach  will  in  general  be  aided  by  a  verdict, 
by  the  common  law  intendment  that  it  is  not  to  be  presumed  that  either 
the  judge  would  direct  the  jury  to  give,  or  that  the  jury  would  have  given 
the  verdict  without  sufficient  proof  of  the  breach  of  contract  Qg)  (5).  ^ere- 

(tt)  Antt,  235.  (c)  6  East,  443  ;  Gilb.  Hist.  C.  B.  65. 

{z)  8  r.  R.  462 ;  1  Lutw.  421 ;  8  East,        \d)  Imp.  K.  B.  6th  edit.  526.  • 


80  ;  aniBy  234.  (e)  See  ^o^,  yol.  ii. 

Com.  Dig.  Pleader,  C.  33  ;  antCj  226;        ( 
n.  Ac  M.  89  ;  3  Tyr.  38,  41. 
'z)  Ante,  226.  M 

^a)  Ante,  227.  Com^Dig.  Pleader,  C.  48;  1  Saund.  228,  n. 


(y)  Com.  Dig.  Pleader,  C.  33 ;  ante,  226;        (/)  Hob.  168,  233. 
1  Crom.  Ac  M.  89  ;  3  Tyr.  38,  41.  (^r)  Sir  T.  Jones,   125;  1   Salk.   140;  4 

Ante,  226.  Mod.  188  b. ;  Skin.  344  ;  5  East,  270,  271 ; 


lb)  4  East,   154 ;  post,  vol.  ii. ;   see  the    1.    Bad  breach  when  not  cured  by  pleading 
form    by  a   landlord   against  a  tenant,   2    over,  7  Price,  550. 
Chitty  on  Pleading,  6th  edit.  191. 

(1)  Vide  Wilcocks  v,  Nichols,  1  Price,  109. 

(2)  Vide  Taft  v.  Brewster,  9  Johns.  325. 

(3)  Taft  V.  Brewster,  9  Johns.  334.  Et  Vide  Postmaster-General  TJ.  S.  v.  Cochran,  2 
Johns.  415 ;  Munro  v.  Allaire,  2  Caines,  323. 

(4)  The  following  paragraphs  immediatelv  follow  in  the  text  of  the  fourth  edition— 
"  Where  several  breaches  of  the  condition  of  a  bond  are  assigned  under  the  statute,  it  is 
usual  to  allege  that  they  are  assigned  by  virtue  or  in  pursuance  of  the  statute,  but  this 
seems  unnecessary,  the  statute  being  a  public  law^  and  the  assignment  of  several  breaches 
a  matter  of  right  without  the  leave  of  the  court."  The  note  to  which  contains  a  reference 
10  the  following  authorities— Com.  Dig.  title  Pleader,  2  V.  2.— 1  Hen.  Bla.  375,  278—1 
Wils.  219.— Cowp.  500,  501.— Andr.  108.  13  East,  3.  Mr.  Dunlap  has  added  in  support 
of  the  text  a  reference  to  Munro  v.  Allaire,  2  Caines,  328. 

(5)  Weigley  v.  Weir,  7  Sere.  &  Rawle,  310.  Vide  Thomas  r.  Roosa,  7  Johns.  461 ; 
Harsel  o.  M.  Alexander,  3  Rand.  94.    It  is  sufficient  to  allege  that  the  defendant  **  has  not 

Sid  said  sum''  without  alleging  that  he  has  not  paid  any  part  of  it.    Judson  v.  Eslava, 
inor,  3. 
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n.  ITS  fore,  ^here  in  an  action  against  husband  and  wife  on  the  covenant  of  the 
FARTS,  &c.  yfifQ  ^vhilst  sole  to  perform  an  award,  it  appeared  that  the  award  was  made 
^^^y-  '^^  after  the  marriage,  which  was  a  legal  revocation  of  the  arbitrator's  authori- 
oction.  ty,  and  consequently  the  breach  was  improperly  assigned  in  the  non-per- 
1.  In  as-  formance  of  such  award,  it  was  decided  that  the  plaintiff  was  entitled  to 
sumpsit.     recover ;  because  it  appeared  that  the  feme  had  broken  her  covenant  by 

5.  The       the  very  act  of  marriage,  which,  though  a  diflTerent  breach  to  that  assigned, 
Contract!    ^^  sufficient  after  verdict  to  support  the  declaration  (A).     And  where  in 

an  action  of  replevin  bond,  the  breach  prominently  laid  and  intended  to 
be  charged,  but  which  was  defective,  was  the  non-return  of  the  distress, 
the  Court  held  after  verdict  that  the  declaration  might  be  upheld  in  regard 
to  a  breach  by  not  prosecuting  the  replevin  suits  with  effect ;  which,  though 
not  expressly  declared  upon,  was  to  be  collected  from  the  declaration  (t). 
Wo  have  however  seen  that  in  some  instances  a  defective  statement  of  a 
breach,  as  of  a  covenant  for  quiet  enjoyment,  will  be  fatal  even  after  ver- 
dict (A)  (1).  And  if  one  of  two  breaches,  or  part  of  a  breach,  be  improp- 
erly assigned,  leaving  a  sufficient  breach  to  support  the  count,  the  defend- 
[  *338  ]  ant  'cannot  demur  to  the  whole  (Z)  :  although  if  in  such  case  the  defend- 
ant plead,  and  general  damages  be  given  upon  the  whole  declaration,  the 
judgment  might  bo  arrested  (pi)  (2). 

A  very  sensible  author  has  observed  that  since  the  Beg.  Gen.  Hil.  T. 
2  W.  4,  has  subjected  the  unsuccessful  party  to  the  costs  thereof,  it  is 
advisable  when  there  has  been  a  part  payment  or  part  performance^  ex- 
pressly to  admit  the  same  on  the  face  of  the  declaration,  and  thereby  de- 
prive the  defendant  of  all  pretence  for  pleading  such  part  payment  or  per- 
formance (n). 

6.  The  Whenever  there  has  been  a  breach  of  contract,  the  plaintiff  must  neces* 
*°^*^  '  sarily  be  entitled  to  some  J)amage8,  and,  however  difficult  it  may  be  to  as- 
certain the  amount,  the  Court  must  give  judgment  for  such  damages,  in  all 
personal  actions  (o).  The  damages,  however,  must  be  proximate  and  not 
remote  or  depending  upon  a  contingency,  and  therefore  in  an  action 
for  not  replacing  stock  (j?),  it  will  be  of  no  avail  to  state  in  the  declara- 
tion that  the  plaintiff  was  prevented  from  completing  an  advantageous 
contract  he  had  entered  into  (q).  Such  damages  as  may  be  presum- 
ed necessarily  to  result  from  the  breach  of  contract,  need  not  be  stated 

(k)  5  East,  270,  271.  post^  vol.  ii.  where  see  forms. 

(i)  5  B.  &  C.  284,  306;  8  D.  &  R.  72,  S.  (o)  1  Dow's  Rep.  207. 

C.  (p)  As  to  the  damages  in  this  action,  2 

m  2  Saund.  181,  n.  10.    And  see  1  Sid.  Taunt.  257  ;  7  Id.  14. 

440 ;  6  Taunt.   140  j  1   Marsh.  495 ;   antCf  (q)  Per  Cur.  in  Parkins  and  Howard,  K. 

333,  335.     Sed  quart.  B.  Trinity  Term,  1817.    What  are  not  dam- 

(/)  5  B.  Ac  Aid.  712;  1  D.  &  R.  3GI,  S.  ages  recoverable,  see  8  East,  3;  1  Campb. 

C. ;  see  1  Saund.  285  ;  3  T.  R.  374 ;  5  B.  187  ;  5  Taunt.  434.    In  an  action  for  breach 

&  Aid.  652 ;  1  D.  &  R.  282,  S.  C.  ;  6  East,  of  a  warranty,  plaintiff'  may  recover  costs 

333 ;  \l  id.  !i^5 ;  8  6.  &  C.  70.  paid  by  him  to  a  third  person  to  whom  he 

(m)  6  M.  &;  Sel.  9 ;    2  Saund.   171,  a,  warranted ;  2  Marsh.  431 ;  7  Taunt.  153  ; 

note.    How  corrected,  &c.  id.  and  see  Holt's  N.  P.  C.  43 ;  5  Taunt.  247, 

(»)  Bosanquet's  Rules,  50,  note  48 ;  and  3  B.  &  P.  351. 

(1)  Where  it  appeared  from  the  plaintiff's  own  showing,  that  the  breach  alleged  could 
not  have  taken  place  before  the  actiou  was  brought,  it  was  held  bad  after  verdict.  Gor- 
don V,  Kennedy,  2  Binn.  287. 

(2)  As  to  the  proper  mode  of  pleading  where  some  of  the  breaches  of  covenant  are  not 
well  assigned,  Wait  v.  Maxwell,  4  Pick.  87. 
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with  any  greafe  particularity  in  the  declaration  (1).    Therefore,  in  an  ao-     iv-  its 
tion  for  not  accepting  goods  sold  to  the  defendant,  damages  resulting  from  ^^^^^i  ^' 
a  fall  of  the  market  price  may  be  recovered  under  a  special  count,  with  xheTjjauB© 
a  general  allegation  of  loss  and  profit,  without  averring  that  the  value  of  of  action, 
the  goods  was  less  at  the  time   the  contract  w^  broken  than  when  it  i.  in  as- 
wasmade(r).    But  in  other  cases  it  is  necessary  to  state   the  damage  ^^^psit. 
arising  from  the  breach  of  contract  specially  and  circumstantially  in  order  ^^^ 
to  apprize  the  defendant  of  the  facts  intended  to  be  proved,  or  the  plain-     °^*8®®' 
tiff  will  not  be  permitted  to  give  evidence  of  such  damage  on  the  trial  (a)  (2). 
And  where  the  plaintiff  seeks  to  recover  special  damage  in  regard  to  the 
non-completion  by  third  persons  of  contracts  the  plsdntiff  had  made  with 
them,  the  names  of  such  third  persons  should  be  stated  (t).    In  some  cases, 
where  the  plaintiff  seeks  to  recover  damage^^  he  must  Meclare  specially, 
though  he  might  have  recovered  the  principal  part  of  his  demand  under  a  [  *889  1 
common  count :  thus,  in  an  action  against  the  vendor  of  an  estate,  for  not 
making  a  good  title  to  or  conveying  the  same,  only  the  deposit  money  can 
be  recovered  under  the  count  for  money  had  and  received,  and  if  the  pur- 
chaser proceed  for  interest  and  expenses,  he  must  declare  specially,  stating 
such  expenses  and  the  loss  arising  from  the  not  having  the  use  of  the  deposit 
money,  &c.  (u) .    And  where  a  sum  is  named  as  d^peruilty  (x)^  the  plaintiff 
may  proceed  for  general  damages,  and  may  recover  them  beyond  the  amount 
of  the  penalty  (y).    The  damages  should  be  stated  according  to  the  facts  of 
the  case  and  evidence,  but  no  inconvenience  will  arise  from  the  statement 
of  the  damage  or  injury  being  larger  than  the  proof  (3) :  thus,  in  a  declara- 
tion on  a  policy  of  insurance  stating  a  total  loss,  a  partial  loss  may  be  re- 
covered (z).    Where  it  is  positively  and  expressly  averred  in  the  declara- 
tion that  the  plsdntiff  has  sustained  damages  from  a  cause  mbseqaent  to  the 
conunoncement  of  the  action,  or  previous  to  the  plaintiff's  having  any  right 
of  action,  and  the  jury  give  entire  damages,  judgment  would  be  arrested  (4)  ; 
but  where  the  cause  of  action  is  properly  laid,  and  the  other  matter  either 
comes  under  a  scilicet^  or  is  void,  insensible,  or  impossible,  and  therefore  it 
cannot  be  intended  that  the  jury  even  had  it  under  their  consideration,  the 
plaintiff  will  be  entitied  to  his  judgment  (a)  (5).    The  jury  cannot  give  more 
damages  than  are  laid  at  the  end  of  the  declaration  (6).    And  if  they  should 

M  9  B.  &  C.  145,  152.  (x)  As  to  the  distinctions  between  ?Lpm- 

(j)  As  to  damages  in  general,  see  Vin.  alty  and  liciuidated  damages,  see  6  Bmg. 

Ab.  Damages,  and  Sajer's  Law  of  Dam-  141 ;  Chit.  jun.  Contr.  336. 

ages ;  Chit.  jnn.  Contr.  336,  340.  6cc. ;  and  (y)  13  East,  343 ;  1  Holt,  N.  P.  Rep.  44 ; 

see  post  as  to  the  statement  of  damages  in  6  £.  &  C.  224,  9  D.  6c  R.  369,  S.  C. 

actions  for  torts,  (z)  2  Burr.  904  ;  1  Bla,  Rep.  198 ;  Mar- 

(t)  See  1  Sannd.  243  c.  note  5  ;  11  Price,  shall  on  Insurance,  629 ;    Sayer  on  Dam- 

19.  ages,  45  ;  Tidd,  9th  edit.  871. 

(ii)  See  4  Esp.  Rep.  223 ;  1  B.  &  P.  306 ;  (a)  2  Saund.  171,  b. 

2  Bla.  Rep.  1078;  post,  vol.  ii.:  13  East,  Cb)  Tidd.  9th edit.  896. 
96;  2Bing.  4. 

(1)  The  damages  sustained  are  matter  of  evidence,  and  need  not  be  alleged,  nor  are 
they  scarcely  ever  stated,  but  in  a  general  manner.    Barruso  v.  Maden,  2  Johns.  149. 

(2)  Dartnall  v.  Howard,  6  Dowl.  &  Ryl.  442.  Special  damages,  such  as  the  law  will  not 
imply  from  the  facts  stated,  must  be  specially  laid  in  the  declaration.  Ryerson  ©.  Marseil- 
Us,  1  Harr.  450  ;  2  Grcenl.  Ev.  ^254 ;  Dickinson  v.  Boyle,  17  Pick.  78. 

(3)  Where  the  plaintiff  claims  more  damages  than  on  the  face  of  the  declaration  ap- 
pear to  be  due,  it  will  not  vitiate,  especially  after  verdict,  for  the  amount  of  the  damans 
being  ascertained  by  the  jury,  it  is  to  be  presumed  they  were  assessed  according  to  the 
proof.    Van  Rensselaer  v.  Flatner,  2  Johns.  Cas.  18. 

(4)  Vide  Gordon  ».  Kenedy,  2  Binn.  287. 

(5)  Shaw  V.  Wile,  2  Rawle,  280. 

Vol.  L  47 
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IV.  ITS  do  SO,  the  surplus  should  be  remiftei  before  judgment  has  been  entered  (1). 
FAETs,  &c.  jf  ii^Q  plaintiff  have  merely  incurred  liability  to  pay  costs  without  having 
I^^cause  actually  paii  the  amount,  the  declaration  should  be  framed  accordingly  (<?), 
of  action.  ^^^  ^ven  noting  and  postages  on  a  bill  must  be  declared  for  specially  or 
1.  In  as-    cannot  be  recovered  (d). 

aimpsit. 

The  Com-  The  Comm(m  Counts  in  Assumpsit  are  frequently  sufficient  ^thout  any 
«w  ^ottnts  gp^^ia^i  eount ;  and  even  where  the  declaration  contains  a  special  count  it 
sompsit.  is  in  general  advisable  to  insert  one  or  more  of  the  common  counts.  Al- 
though the  pleading  rules,  Hil.  T.  4.  W.  4,  now  prohibit  the  use  of  more 
than  one  count  on  the  same  cause  of  action,  excepting  that  a  count  upon 
an  account  stated  is  always  admissible  in  addition  to  another  count  whether 
special  or  eommon,  but  which  still  in  prudence,  as  regards  costs  under 
[  *340  3  Beg.  Gen.  Hil.  Term,  2  W.  4,  should  *never  in  practice  be  added,  unless 
there  be  adequate  ground  for  expecting  to  prove  it.  Though  it  is  a  rule 
that  when  there  was  an  express  contract  the  plaintiff  cannot  resort  to  an 
implied  one(e)  (2),  yet  he  may  in  many  cases  recover  on  the  common 
county  though  there  was  a  special  agreement,  provided  it  has  been  exe- 
cuted (3)*  or  completely  performed  (/).  A  common  count  used  some- 
times to  save  a  verdict  where  the  evidence  varied  from  the  special  count ; 
thus,  if  the  plaintiff  declared  specially,  as  having  built  a  house  accord- 
ing to  an  agreement,  if  he  failed  to  prove  that  he  had  built  it  pursuant 
to  agreement,  he  might  still  in  some  cases  recover  on  the  common  count 
for  the  work  and  labor  actually  done  (^)  (4).    And  where  a  bill  of  ex- 

(c)  Pritchett  v.  Boevey,  3  Tyr.  949.  (/)  See  post,  347  to  349,  and  exceptions 

(d)  2  Crom.  &  J.  408.  there  stated. 

(e)  2  T.  E.  105,  640  j  3  East,  80,  85 ;  6  (g)  See  post,  348,  349. 
T.  R.  325  J  1  Stra.  648 ;  3  B.  &  P.  247. 

(1)  Tenant  v.  Gray,  5  Muaf.  494  ;  Harris  v.  Jaffray,  3  Har.  &c  J.  546  ;  Hoit  v.  Malony, 
2  N.  Hamp.  322  ;  Crist  v.  Hodges,  3  Dev.  203. 

(2)  Vide  Richardson  v.  Smith,  8  Johns.  439 ;  Burlingame  v.  Bturlingame,  7  Cow.  93, 
94 ;  Londregon  v.  Crowley,  12  Conn.  558. 

(3)  Indebitatus  assumpsit  will  lie  to  recover  the  stipulated  price  due  on  a  special  con 
tract,  not  under  seal,  where  the  contract  has  been  completely  executed,  so  that  only  a 
duty  to  pay  the  money  remains.  Perkins  v.  Hart,  11  wheat.  237;  Sykes  v.  Summerel, 
2  Brown,  227  j  Jewell  v.  Shroeppel,  4  Cowen,  564 ;  Causten  v.  Burke,  2  Har.  &  Gill. 
295 ;  Snyder  v.  Castor,  4  Yeaies,  353 ;  Cochran  i;.  Tatum,  3  Monro,  405 ;  Feeter  v. 
Heath,  12  Wend.  477  j  May  v.  Wakefield,  7  Vermi.  228 ;  Coursey  v.  Covington,  5  Har.  & 
Johns.  45  ;  Wood  v.  Gee,  3  M'Cord,  421  ;  Badgley  v.  Bates,  Wright,  705  ;  Fowler  v.  Aus- 
tin, 1  Howard,  (Miss.)  156 ;  Bomeiser  v.  Bobson,  5  Wharton,  398  j  Mattocks  tt.  Lyman, 
16  Vermont,  113 ;  Ames  t;.  Le  Rue,  2  M'Lean,  216 ;  Bertrand  c.  Byrd,  5  Pike,  651 ;  Brown 
V,  Ralston,  9  Leigh,  532  ,•  Carson  ».  Allen,  6  Dana,  395 — and  it  is  not  in  such  case  neces- 
sary to  declare  upon  a  special  agreement.  Bank  of  Columbia  v.  Patterson,  7  Cranch,  299  j 
Felton  V.  Dickinson,  10  Mass.  287 ;  Sheldon  v.  Cox,  5  Dowl.  &  Ryl.  277  j  9  Peters,  S.  C. 
541 ;  Baker  ».  Corey,  19  Pick.  496 ;  Pettier  v.  Sewcll,  12  Wendell;  386. 

(4)  Where  a  party  declares  on  a  special  contract,  seeking  to  recover  thereon,  but  fails 
in  nis  right  so  to  do  altogether,  he  may  recover  on  a  general  count,  if  the  case  be  such 
that,  supposing  there  had  been  no  special  contract,  he  might  still  have  recovered  for  mon- 
ey paid,  or  for  work  and  labor  done.  Cooke  ».  Munstone,  1  New  Rep.  355  j  Tutile  v. 
Mayo,  7  Johns.  132 ;  Linningdale  v.  Livingston,  10  Johns.  136 ;  Keyes  v.  Stone,  5 
Mass.  391.  Or  for  use  and  occupation,  (Perrine  t;.  Hankinson,  6  Halst.  181,)  or  for 
money  had  and  received,  Schillinger  r.  M'Cann,  6  Greenl.  364.  And  although  the  plain- 
tiff may  resort  to  the  general  counts  without  having  attempted  to  prove  the  special  agree- 
ment, yet  in  no  case  can  he  recover  on  the  geneml  counts  where  the  special  agreement 
continues  in  force.  Linningdale  r.  Livingston,  10  Johns.  37 ;  Raymond  v.  Beamard, 
12  Johns.  274 ;  Wilt  v.  O^en,  13  Johns.  56  j  Jennings  r.  Camp.  Id.  94 ;  Felton  », 
Dickinson,  10  Mass.  287 ;  Shepard  v.  Palmer,  6  Conn,  100 ;  Speake  v.  Sheppard,  6  JIar. 
JSc  Johns.  81 ;  Arnold  v.  Paxton,  6  J.  J.  Marsh.  505 ;  Stevens  v.  Gushing,  1  N.  Hamp.  17 ; 
Blair  v.  Asbury,  4  Porter,  435  ;  Crammer  v.  Graham,  1  Blackf.  406  j  Cutwater  r.  Dodge, 
7  Cowen,  85 ;  Porter  v.  Beltzhoover,  2  Harrington,  484  j  Ames  v.  Le  Rue,  2  M'Lean,  216 ; 
Loadegron  v,  Crowles^  12  Coim.  558  j  Fowler  v»  Austin;  1  Howard,  (Miss.)  156 ;  MorxisoD 
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change,  or  promissory  note^  upcm  an  improper  stamp,  had  been  taken  In  pay-    nr.  its 
ment  of  a  debt,  the  plaintiff  was  at  liberty  to  resort  to  the  common  '**"»  ^' 
counts  appropriate   to   the  original  debt  (ft)  (1),  and  -which  additional  xhe  cause 
counts  is  now  expressly  permitted  to  be  added  in  an  action  on  a  bill  or  of  action. 
note.     He  may  also  ground  his  claim  upon  such  counts,  if  applicable  to  i.  in  as- 
the  original  consideration,  in  cases  where  the  bill  or  note  has  been  dishonor-  sumpsit. 
ed,  and  the  defendant,  when  necessary,  has  had  due  notice  (i)-     But  where  Common 
the  demand  is  founded  upon  a  written  agreement,  which  ought  to  be,  but 
18  not  stamped,  plaintiff  was  not  permitted  to  resort  to  an  implied  con- 
tract, in  order  to  avoid  the  production  of  such  express  agreement  (£)  :  and 
if  there  were  no  privity  between  the  parties  independently  of  the  special 
contract,  the  common  counts  would  be  of  no  avail  (0*    ^he  entering  of  a 
nolle  'prosequi  to  a  special  count  would  not  bar  a  recovery  upon  a  common 
count  for  the  same  flemand  (m). 

Oomm/on  counts  in  an  action  of  assumpsit  are  founded  on  express  or  The  gi^eai 
implied  promises  (n)  to  pay  money  in  consideration  of  a  precedent  and  ex-  variety  of 
uting  debt.     In  general  the  consideration  must  have  been  executed^  not  ^|^^^ 
executory,  and  the  plaintiff  must  have  been  entitled  to  payment  in  money, 
not  merely  to  the  deliverj  of  a  bill  of  exchange  or  of  goods,  nnless  the 
time  for  payment  of  such  bill  has  expired  (a). 

(h)  I  East,  58 ;  Chit,  on  Bills,  7th  edit,  less  it  be  stamped,  see  6  Biog.  332. 

363,  366  J  PhiUips  on  Ev.  5th  Edit.  vol.  i.  (/)  3  M.  &  Sel.   173  j    3  Campb.   101; 

509.  Chittyon  Bills,   7th  ed.  364  j    Phillips  on 

(»)  Seeposty  347.  £v.  5th  ed.  vol.  ii.  109. 

(A)  2  B.  &  P.  118;  3  Esp.  Bep.  213;  1  (m)  M.  dc  M.  311. 

N.  &.  273 ;  2  Marsh.  273.    If  the  plaintiff  (n)  There  is  not,  in  pleadings  anv  differ- 

can  make  out  his  case  without  producing  a  ence  between  an  express  and  implied  pro 

written  agreement,  or  disclosing  that  there  mise. 

is  one,  the  defendant  cannol  produce  it  un-  (ci)  Post,  346. 

V.Ives,  4  Smedes  &  Marshall,  652;  Stollings  v.  Sappington,  8  Missouri,  118 ;  Christy  o. 
Price,  7  Missouri,  430  ;  Charles  v.  Dana,  2  Shepley,  383  ;  Ames  v.  Sloat,  Wright,  577. 

Indebitatus  asstmpsit  will  not  lie  where  the  agreement  is  not  for  payment  of  money, 
but  for  the  doing  of  some  other  thing ;  the  action  in  such  case  must  be  special,  Spratt  v. 
M'Kinney's,  1  Bibb.  595 ;  Brookes  v,  Scott,  2  Munf.  344 ;  Cochran  o.  Tatum,  3  Monro, 
405  ;  Snedicor  o.  Leachman,  10  Alabama,  330 ;  Barrall  v.  Jacdt,  1  Barbour,  165.  Where 
goods  are  sold  and  delivered  on  a  special  contract,  that  the  buyer  shall  pay  therefor  in  town 
orders  payable'at  a  future  day,  and  he  fails  to  procure  the  orders,  the  seller  cannot  maintain 
indebitatus  assumpsit  for  the  go<)ds  before  the  time,  when  the  orders  were  to  be  payable,  has 
expired.  Before  that  time,  his  only  remedy  is  by  att  action  for  breach  of  the  special  agree-  * 
inent.  Hunneman  v.  Grafton,  10  Metcalf,  454.  See  Allen  v.  Ford,  19  Piek.  217 ;  Yale  o. 
Coddington,  21  Wendell,  175 ;  Martian.  Fuller,  16  Vermont,  108.  And  where  the  plaintiff 
declares  specially,  he  cannot  recover  on  evidence  applicable  to  the  general  counts  only ; 
Mich  evidence  being  objected  to.  Davenport  v,  Wheeler,  7  Cow.  231 ;  Hollinshead  v.  Mac- 
tier,  13  Wend.  276.  In  that  case  it  was  held,  that  if  a  man  contract  to  work  by  special 
contract,  so  far  as  the  work  was  done  according  to  the  contract,  the  compensation  should  be 
according  to  the  contract ;  but  as  to  that  part  where  the  contract  T^as  abandoned,  he  should 
recover  according  to  the  work  done  as  if  no  contract  had  existed.  The  same  rule  wa» 
adopted  by  the  court  in  Dubois  v.  The  Delaware  and  Hudson  Canal  Company,  4  Wend.  289. 
See  also  Merrill  v.  The  Ithaca  &  Oswego  Rail  Road  Co.,  16  Wend.  586.  See  Chitty  Com. 
(5th  Am.  ed.)  566  n.  1.  569  n.  3. 

(1)  So  in  an  action  against  two  defendants  upon  a  promissory  note,  if  the  note  be  void 
as  to  0ii€  of  them,  the  plaintiff  may  recover  against  both  on  the  general  counts.  Wilkins 
V.  Reed,  6  Grecnl.  220.  A  promissory  note  is  evidence  under  the  money  counts  in  an  ac- 
tion b^  the  indonee  against  the  maker.  New  Jersey  B.  Co.  v.  Myers,  7  Halst.  141.  So  in 
an  action  against  the  indorser.  Ellsworth  v:  Brewer,  11  Pick.  316;  State  Bank  v.  Ilurd, 
12  Mass,  172 ;  Hodges  «.  Holland,  16  Pick.  395  ;  Rcmsey  v.  Duke,  1  Morris,  3S5 ;  Knight 
V,  Fox,  1  Morris,  305 ;  King  v.  Wall,  1  Morris,  187 ;  Goodwin  v.  Morse,  9  Metcalf,  278  ; 
Moore  v.  Moore,  9  Metcalf,  417.  See  Wild  v.  Fisher,  4  Pick.  421 ;  Ramsdell  v.  Soule,  12 
Pick.  126;  Webster  o.  Randall,  19  Pick.  13 ;  even  though  it  was  payable  in  foreign  bills. 
Young  V.  Adams,  6  Mass.  182 ;  or  if  the  mak^r  signed  merely  for  the  accommodation  of 
the  payee.  Cole  v.  Cushing,  8  Pick.  48 ;  and  akhough  it  does  not  purport  to  be  for  value 
received.  Townsend  v.  Derby,  3  Metcalf,  363.  So  a  check  on  a  bank,  in  which  the  drawer 
has  no  funds  may  be  given  in  evidence  under  the  money  counts,  in  an  action  against  the 
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OF  THE  DECLARATION. 


IT.  ITS 
TAftTS;  ACC. 

5thly. 
The  cause 
of  action. 

1.  In  as- 
sumpsit. 

Common 
counts. 


hidehitatus 
assumpsit 

COUHU, 


Qwmium 

meruit 

count. 


Quantum 

vaUboHt 

cnmt* 


It  has  been  said  that  tiie  common  connts  wiQ  4iot  lie  in  any  ease  in 
which  debt  is  not  sustainable  (p)  (1).  This  maybe  trae  as  a  general  rale, 
bnt  there  are  some  exceptions.  Thus  debt  on  simple  contract  could  not  be 
maintained  against  an  executor,  to  recover  a  debt  which  was  *dae  from 
the  testator  (j),  (bat  which  was  altered  by  8  &;  4  W.  4,  c.  42,  s.  14)  ; 
nor  can  debt  be  brought  for  the  recovery  of  part  of  a  debt  payable  by 
instalments,  the  whole  of  which  have  not  accrued  due  (r)  ;  but  assumpsit 
mav  be  maintained  in  both  cases.  It  has  also  been  doubted  whether 
debt  lies  on  a  quantum  meruit  count  («) ;  but  certainly  such  count  was  suffi- 
cient when  framed  in  assumpsit. 

The  common  counts  were  of  four  descriptions.  Ist,  The  inddritatuB 
count.  2dly,  The  quantum  mendt.  Sdly,  The  quantum  valebant;  and 
4thly,  The  account  stated. 

The  indebitatus  assumpsit  count  (t)j  since  the  Beg:  Gen.  Hil.  Term,  4 
W.  4,  states,  that  ^'  the  defendant,  on,"  &c.,  (a  named  day  before  the  is- 
suing of  the  first  process  in  the  action)  (u),  was  indebted  to  the  plaintiff  in  a 
named  sum  of  money,  for,  &;c.  [as  for  use  and  occupation,  or  for  real 
property  sold  (a;),  or  goods  sold,  or  for  personal  services,  or  for  money 
lent,  paid,  or  had  and  received,  or  for  interest,  or  for  some  other  pre-ex- 
isting debt  on  simple  contract,  incurred  at  the  defendant's  request ;]  and 
that  being  so  indebtsdj  the  defendant,  in  consideration  thereof,  then  promis- 
ed the  plaintiff  to  pay  him  the  said  sum  of  money  on  request"  (2). 

The  quantum  meruit  count,  instead  of  stating  that  the  defendant  was 
indebted  to  the  plaintiff  in  a  certain  sum  of  money  for  work,  &c.,  as  in 
the  indebitatus  count,  was  in  this  form,  ^<  and  whereas  also,  afterwards,  to 
wit,  on,  &;c.  in  consideration  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, had  done  work,  &c.  (^stating  the  subject  maUer  of  the  debt  accord- 
ing  to  the  fact  ^  and  usually  as  in  the  indebitatus  county  ^  he  the  defendant 
promised  the  plaintiff  to  pay  him  so  much  money  as  he  therefore  reasona- 
bly  deserved  to  have ;"  and  the  count  then  averred, ''  that  the  {daintiff 
therefore  deserved  so  have  a  named  sum,  whereof  the  defendant  after- 
wards, to  wit,  on,  &c.  aforesaid,  had  notice. 

The  quantum  valebant  count  was  in  general  confined  to  the  case  of  a 
claim  for  goods  soldj  and  instead  of  the  quantum  meruit,  stated  that  ^^  the 
defendant  promised  to  pay  so  much  as  the  goods  were  reasonably  worth  ;" 
and  concluded  with  a  corresponding  averment  that  they  were  reason- 
ablv  worth  a  named  sum,  and  that  the  defendant  had  notice  there- 


(p)  Salk.  23;  2  Lev.  153 ;  Carth.  276. 
(?) 


Ante^  113. 
Id. 


(0 

(s)  Ante,  109,  note  (q). 

I,  vol.  u. 


day  after  the  bill  was  due,  or  other  spedal 
cause  of  action  was  complete ;  and  in  the  sub- 
sequent counts  and  in  the  breach  to  refer  to 
the  2a5t-mentioned  day ;  1  Wils.  33.  Vemte 
{{)  See  the  form,  vol.  ii.  is  now  to  be  omitted  in  the  body  of  the  count, 

(u)  The  exact  time  is  not  material  in  the    but  time  is  still  to  be  repeated  to  every  tra- 

common  counts;  but  where  there  is  a  spe-    versable  allegation,  or  the  defendant  may 

cial  count  on  a  bill  of  exchange,  6cc.  pre-    demur  specially. 

ceding  the  common  counts,  it  is  usual  and       (x)  Sed  quare  if  it  lies  for  real  property 

proper  in  the  first  common  count  to  lay  the    sold,  &c.    See  post,  343,  344. 

drawer,  without  showing  presentment.  Gushing  v.  Gore,  15  Mass.  69.  See  Ellis  9.  Wheel- 
er, 3  pick.  18 ;  Ball  v.  Allen,  15  Mass.  433. 

(1^  Where  there  is  a  subsisting  unexecuted  agreement  indebitatus  assumpsit  will  not  lie. 
Stollings  V.  Sappington,  8  Missouri,  118;  Christy  v.  Price,  7  Missouri,  430;  Chambers  v. 
King,  8  Missouri,  517 ;  Charles  v.  Dana,  2  Shepley,  383 ;  Ames  v.  Sloat,  Wright, 
577  ;  Hall  V.  Blake,  Wright,  489.  Where  damages  are  claimed  for  the  breach  of  a  special 
contract  the  declaration  must  count  on  the  contract.  Royalton  v.  R.  &  W.  Turnpike  Co. 
14  Vermont,  311 ;  Mann  v»  Locke,  UN.  Hamp.  246. 

(2)  A  declaration  in  indebitatus  assumpsit,  though  it  aver  neither  time,  nor  j^ace,  nor 
any  request  to  pay,  is  good  on  general  demurrer.    Eejrser  v.  Shafer,  2  Cowcn,  437. 


> 


BODY  OR   SUBSTANCE.— I.  IN  ASSUMPSIT.  ^^2 

of.     In  other  respects  this  count  was  similar  to  the  quantum  meruit     r^.  its 
Although  Sir  William  Blackstotie  mentions  the  quantum  meruit  and  vak-  ^^^^^^  -/' 
bant  as  useful,  and  as  then  to  have  been  •supposed  neceasary  precautions  to  ^ause  of  ^ 
atoid  the  risk  of  the  plaintiff's  not  being  able  to  prove  an  agreement  to  action. 
pay  a  fixed- price;  the  opinion  of  the  profession   has  long  been  that  such  l.  Inas- 
quantum  meruit  and  quantum  valebant  counts  are  wholly  unnecessary,  and  s^™I»i^« 
that  under  an  indebitatus  count  in  assumpsit  or  debt  the  plaintiff  may  re-  ^^JJ^ 
cover,   although  there  be  no  evidence  of  a  fixed  price,  and  Reg.  Gen. 
Trin.  T.  1  W.  4,  prescribing  forms  of  indebitatus  counts  may  be  con- 
sidered as  virtually  abolishing  the  quantum  meruit  and  valebant  counts. 

The  account  stated  still  retains  its  original  utility.  It  alleges,  that  ^^  the  Account 
defendant  on  a  named  day,  month,  and  year,  accounted  with  the  plaintiff  stated. 
of  and  conceraing  divers  sums  of  money  before  then  due  from  the  defend- 
ant tp  the  plaintiff,  and  then  in  arrear  and  unpaid,  and  that  upon  such  ac- 
counting, the  defendant  was  then  found  to  be  in  arrear  to  the  plaintiff  in  a 
named  sum,  and  that  being  so  found  in  arrear  and  indebted,  the  defendant 
in  consideration  thereof  then  promised  the  plaintiff  to  pay  him  the  same 
on  request." 

Upon  these  counts  the  Common  Breach  was,  "  Yet  the  said  defendant.  The 
not  regarding  his  said  promises  and  undertakings,  but  contriving  and  crafti-  B^J^S^bg. 
ly  and  subtly  intending  to  deceive  and  defraud  the  said  plaintiff  in  that  re-  fore  Reg.  * 
specfc  (y),  hath  not  (although  often  requested  so  to  do)  («),  as  yet  paid  to  Gen.  Trin. 
the  said  plaintiff  the  same  sums  of  money  or  any  part  thereof,  but  hath  '^'  ^  ^'  ^' 
wholly  neglected  and  refused,  and  still  neglects  and  refuses  so  to  do,  to  the 

plaintiff's  damage  of  £ (a  named  sum),  and  thereupon  he  brings  his 

suit,  &c."  This  breach  necessarily  varied  in  actions  by  and  against  surviving 
partners,  husband  and  wife,  executors  and  assignees,  &c.  (a).  The  form 
prescribed  by  Reg.  Gen.  Tnn.  T.  1  W.  4,  is  even  still  more  concise  (a). 

Formerly  these  general  counts  for  work,  goods  sold,  &c.  were  not  in  of  the  ap- 
use ;  and  Lord  Holt  is  stated  to  have  said  that  he  was  a  bold  man  who  first  pHcaiion 
ventured  on  them  ;  but  they  are  now  much  more  frequent  than  the  special  ^^^i,^ 
counts,  when  the  action  is  for  a  Common  dd>t  or  for  any  money  demand  (b) .  general. 
It  is  not  sufficient  to  state  merely  that  the  defendant  "  was  indebted  to  the 
plaintiff  in  a  certain  sum,  and  promised  payment  (1)  ;  it  must  be  shown  what 
was  the  ea^se  or  suiject-matter  or  nature  of  the  debt ;  as  that  it  was  for 
work  done,  or  for  goods  sold,  &c.  ((t).    But  it  is  not  necessary  to  state 
the  particular  description  of  the  work  done  (2),  or  goods  sold,  &c. ;  for  the 
only  reason  why  the  plaintiff  is  bound  to  show  in  what  respect  the  defend- 
ant is  indebted,  is,  that  it  may  appear  to  the  Court  that  it  is  not  a  debt  of 
record  or  •specialty  (3),  recoverable  in  another  form  of  action,  but  only  on  r  •g48  1 
simple  contract ;  and  any  general  words  by  which  that  may  appear  are 


(y)  Ante,  336,  337.  vol.  ii. 

(z)  The  printed  forms  generally  contain  (b)  2  Stra.  933 ;  1  Saund.  269,  n.  2  ;  2  Id, 

a  special  request,  but  this  is  unnecessary,  1  122,  n.  2 ;  350,  n.  2  ;  374,  n.  1 ;  Fitzg.  302; 

Wils.  33 ;  antcy  331.  Com.  Dig.  Assumpsit,  H.  3 ;  13  East,  107. 

(a)  See  amU^  332;  post,  359;  and  post,  (c)  2  Saund.  350,  n.  2;  Cro.  Jac.  245. 

(1)  Beauchamp  v.  Bosworth,  3  Bibb.  115;  Chandler  v.  State,  5  Har.  &  Johns.  284; 
Maury  v.  Olive,  2  Stewart,  472. 

It  is  however,  sufficient,  by  long  practice,  in  Massachusetts  to  state  the  indebtedness 
<(  according  to  account  annexed"  to  the  writ,  the  schedule  supplying  the  allegation  of  con- 
sideration.   Rider  v.  Robbins,  13  Mass.  284. 

(2)  Lewis  V.  Culbertson,  11  Scrg.  &  Rawle,  49.    Vide  Edwards  v.  NichoUs,  3  Day,  16. 

(3)  11  Serg.  6c  Rawle,  49. 


343  OF  THE  DECLARATION. 

IT.  ITS     sufl&cient  (d).    Unneceflsary  etatements,  such  as  the  local  situation  of  die 
FARTS,  Uc,  premises,  in  a  count  for  use  and  occupation,  should  be  avoided,  as  a  yariance 
sUiiy.  The  anight  be  fatal  (e).     Several  distinct  debts  due  in  respect  of  different  con- 
action,       tracts  not  under  seal,  of  the  same  or  a  different  nature,  as  demands  for 
1.  la  as-     work,  and  debt  for  goods,  monies  lent,  &c.  might  always  be  included  in 
sumpsit.     one  count  of  this  description ;  and  the  plaintiff  would  succeed  pro  tcmto 
Common    though  he  only  prove  one  of  such  contracts  (/)  (1).    If  one  of  the  subject- 
counts,      matters  be  improperly  stated,  the  defendant  should  not  demur  to  the  whole, 
but  only  to  the  insufficient  part  of  the  count  or  declaration  (^).    Under  an 
indebUatiu  count  the  plaintiff  may  recover  what  may  be  due  to  him,  although 
no  specific  price  or  sum  was  agreed  upon ;  and  therefore  it  has  been  ob- 
served that  the  quantum  meruit  ajid  quantum  valebant  counts  are  in  no  case 
necessary,  and  should  in  many  cases  be  omitted,  to  prevent  unnecessary 
prolixity  and  expense  (It).    It  was  laid  down,  that  under  a  qtuintum  meruit 
count  the  plaintiff  could  not  recover,  if  the  goods  were  sold,  or  the  work 
done,  &c.  at  a  certain  price  (i). 

In  each  of  these  counts,  upon  an  executed  consideration,  except  that 
for  money  had  and  received,  and  the  account  stated,  it  is  necessary  to 
allege  that  the  consideration  of  the  debt  was  performed  at  the  defendant's 
requesty  though  such  request  might  in  some  cases  be  implied  in  evidence 
{k)  ;  and  it  must  also  be  stated  that  the  defendant  pronused  to  pay  a  speci- 
fic sum,  or  so  much  as  the  plaintiff  reasonably  deserved,  averring  in  the  lat- 
ter case  what  sum  is  due  (Z).    As  the  common  counts  are  so  useful  in  prac- 
tice, it  may  be  advisable  concisely  to  consider  the  particular  applicabUity 
of  each. 
Common        The  common  counts  relating  to  Real  Property  most  frequently  occur 
t^^JZM/*^    where  the  action  is  brought,  eidier  for  the  recovery  of  a  sum  agreed  to  be 
Property     pA^<^  ^  tho  price  Or  value  of  an  estate  Boldhj  the  plaintiff  to  the  defendant, 
in  paiticn-  or  to  recover  the  rent  of  premises  holden  by  the  defendant  as  the  plaintiff's 
^  •  tenant. 

If  in  the  deed  by  which  a  freehold  or  leasehold  estate  is  conveyed, 
there  be  an  express  or  even  implied  covenant  by  the  defendant  to  pay  the 
price,  of  course  assumpsit  cannot  be  maintained  (m)*  It  has  been  doubted 
[  *844  ]  whether  the  indd>itatu8  counts  can  be  sustained  for  the  price,  'although 
the  estate  has  been  conveyed,  and  thero  be  no  covenant  to  pay  the  mon- 
ey (n).  But  these  counts  are  sometimes  adopted  in  practice  To),  and  may 
probably  be  sustained  (p)  (2).  Although  it  may  be  judicious  to  insert  a 
special  count  (3).    If  the  objection  to  the  common  counts  be  founded  on 

(d)  Skin.  217,  218 :  2  Satind.  250,  note  2,  (k)  Post,  350 ;   1  Saund.  264,  note  1 ;  5 

373/2  Lev.  153;  Carth.276;  2  Wils.  20;  M.  &  Sel.  446j  9  B.&C.543;  4  M.  &  fi. 

1  Mod.  8 ;  1  Sid.  425 ;  Bac  Ab.  Assumpsit,  448,  S.  C. 

F. ;   Ld.  Raym.  1429  j  By  special  custom  (/)  2  B.  &  P.  321. 

even  the  cause  of  the   debt  need  not  be  (m)  AntCf  103. 

shown.    2  Stia.  720 ;  1  Saund.  68,  note  2.  (n)  Per    Lord    Ellenborough,    James  0. 

!e)  See  ante^  276.  Shore,  Sittings  at  Westminster  after  Mich- 

/)  2  Sannd.  122,  note  2;  see  the  form  aelmas  Terra,  1816;   Stirling,  artomey  for 

post^  vol.  ii.  the  plaintiff;  and  see  3  Tyr.  963. 

(g)  2  Cromp.  &  Jerv.  418 ;  2  Tyr.  468.  (0)  See  the  forms,  post^  vol.  ii. 

(h)  2  Satmd.  122  a.  note  2.  (p)  See  observations  in  Halles  v.  Rundei, 

(t)  1  Stra.  648;  but  see  6  Taunt.  108.  3  Tyr.  963. 


(1)  Ace.  Bailey  «.  Freeman,  4  Johns.  280.  But  a  demand /or  certain  lands  sold  and  etm- 
veyedj  is  tpo  general,  and  cannot  be  joined  with  the  comnum  counts,  Nelson  o.  Swan,  13 
Johns.  483. 

(2)  SilizeU  V.  Michael,  3  Watts  &  Serg.  329. 

(3)  But  see  11  Serg.  &;  Rawle,  50,  that  the  declaration  ought  to  laf  the  contract  strictly. 
And  see  Weigley  0.  Weir,  7  Serg.  &  Bawle,  311,  and  Codman  «.  Jenkins>  14  Mass.  93. 
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the  notion  Aat  the  demand  savari  of  the  realty  (j),  it  might  be  better  to     i^-  its 
declare  in^debt  (1).  '^™'  ^^• 

The  common  count  for  me  and  occupation  is  of  very  freqaent  occur-  xfa^e^canse 
rence  (r).    It  is  founded  on  the  statute  («),  which  enacts,  ^'  that  it  shall  be  of  action, 
lawful  for  a  landlord,  when  the  agreement  is  not  by  deed,  to  recover  a  i.  In  as- 
reasonable  satisfaction  for  the  tenements  held  or  occupied  by  the  defendant,  st^mpsit. 
in  an  action  on  the  case  for  the  use  and  occupation  of  the  premises  v"  and  <^°^oi^ 
if  in  evidence  on  the  trial,  any  parol  demise  or  agreement,  not  by  deed, 
whereon  a  certain  rent  is  reserved,  shall  appear,  the  plainiiff  shall  not  be 
nonsuited,  but  may  use  the  same  as  an  evidence  of  the  quantum  of  the 
damages  to  be  recovered  (2).    ' 

The  object  of  the  statute  was  the  removal  of  the  difficulties  experienced 
by  landlords  in  declaring  at  common  law  for  rent ;  the  statute  remedies  this 
evil  but  does  not  entitle  a  landlord  to  recover  rent  in  cases  in  which  he 
had  not  at  common  law  a  right  to  recover  it.  It  affects  only  the  mode 
of  declaring  (Q. 

The  effect  of  the  statute  is  to  render  the  common  counts  sufficient  al- 
though there  be  a  formal  written  agreement  in  all  cases  in  which  there  is 
not  a  demise  by  a  lease  or  instrument  under  seal.  In  the  latter  event  cove- 
nantor debt  is  the  remedy  (u)  (3),  These  counts  may  be  supported,  if  there 
has  been  a  legal  tenancy,  although  the  defendant  to  whom  the  premises  were 
let,  did  not  himself  occupy  them,  but  let  them  to  another  (x)  ;  or  allowed 
his  servants  only  to  inhabit  them  (y)  ;  or  although  the  premises  were  de- 
stroyed by  fire,  or  otherwise  rendered  uninhabitable  (2)  before  the  rent  ac- 
crued due.  It  suffices  if  there  were  a  constructive  legal  possession,  pro- 
vided there  were  a  holding  or  tenancy  (a)  (4).  And  it  Ues  against  a  tenant 
who  holds  over  after  the  expiration  of  a  demise  by  deed,  to  recover  rent 
accruing  due  afbeV  the  end  of  the  term  (i).  But  a  husband  cannot  be  sued 
alone  for  use  and  occupation  of  premises  by  his  wife  dum  sola  ;  as  it  can- 
not *bo  said  that  she  occupied  at  U%  request  ((?).  The  mode  of  describing  [  *845  1 
the  premises  is  pointed  out  in  the  second  volume  (d). 

The  indebitatus  count  may  also  be  brought  to  recover  a  remuneration 
for  the  use  and  occupation  orinjoyment  of  z^  fishery^  a  water-i^urse  (e),  on 


[q)  See  ante^  105.  S.  C. 

r)  See  in  general  Chit.  jun.  on  Contracts,        (11)  Ante,  105. 


h 

106  J  5  B.  &  C.  333 ;  8  D.  &  R.  67,  S.  C. ;  {x)  8  T.  R.  327. 

posty  Tol.  ii.    As  to  tiie  stamp,  if  there  be  a  (y)  16  East,  33. 

wriUen  agreement,  3  Esp.  313 ;  1  New  Bep.  \z)  4  Taant.  45;  that  is,  if  the  landlord 

272.    Parol  agreement  to  take  on  terms  of  vere  not  bonnd  to  render  them  habitable, 

a  former  written  agreement,  the  latter  must  see  R.  &  M.  268 ;  4  C.  &  P.  65. 

he  stamped,  7  B.  &  C.  625.    In  general  it  {a)  6  Bmg.  206. 

suffices  if  phiintiff  can  make  oat  his  case  {b)  4  B.  &  C.  8 ;  6  D.  &  R.  42,  S.  C. 

wiUiout  disclosing  that  there  was  a  written  h)  1  B.  &  B.  50. 

agreement.    In  snch  case  defendant  cannot  \d^  The  situation  of  the  premises  need 

produce  it  unstamped,  6  Bing.  332.  not  be  shown.    As  to  a  variance  in  stating 

(s)  11  Geo.  2,  c.  19.  the  parish,  id,  and  antty  276. 

(I)  (5)  B.  &  C.  332,  333 ;  8  D.  &  B.  67,  (e)  4  B.  &  C.  8 ;  6  D.  &  R.  42,  S.  0. 


!1)  See  ante,  101  in  note ;  Butler  v.  Lee,  11  Alabama,  885. 
,  _.      .       __  __     ... 


;2)  In  Egler  v.  Marsden,  5  Taunt.  25,  which  was  an  action  of  debt  for  use  and  occupa- 
tion, GiBBS,  J.,  sajTS, — *<  Tlus  is  not  an  action  on  the  statute  11  G.  2.  c.  19.  The  mean- 
hig  of  that  act  was,  you  may  bring  an  action  upon  the  case,  and  although  it  shall  appear 
that  there  was  a  contract  under  a  certain  rent  reserved,  yet  you  shall  recover  a  reasonable 
compensation  for  the  use  of  that  which  you  go  for.^' 

(3)  See  ante,  106,  in  note;  Gage  v.  Smith;  14  Maine,  (2  Shepley,)  466;  Blvme  9. 
jrClorken,  10  Watts,  380. 

(4)  See  ante,  106  JA  note ;  Beach  v.  Gray,  2  DeniO;  84, 
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IT.  ITS  ^  pew,  aad  for  tolls^  &c.  (/  )  (1)  or  other  incorporeal  bereditameat ;  althou^ 
^^w^'^'tT  ^^*  strictness,  as  being  incorporeal  matters,  there  could  not  have  been  a 
cause  of  ^  Sufficient  demise  or  contract  otherwise  than  by  instrument  under  seal(jr). 
action.  So  indebitatus  assumpsit  lies  for  the  antecedent  use  and  occupation  of  a 
1.  In  as-  messuage,  together  with  incorporeal  hereditaments,  or  of  the  latter  alone, 
sumpsit.  although  a  special  count,  setting  out  a  contract  for  lettmg  the  same,  would 
onin^'^    be  void,  because  not  under  seal,  and  therefore  invalid  at  common  law  (^). 

Goods 

sold.  The  common  indebUaiiia  count,  to  recover  the  price  or  value  of  goods 

sold  bj  the  plaintiff  to  the  defendant,  states,  that  the  defendant  was  indebt- 
ed to  the  plaintiff  for  goods,  chattels,  and  effects,  by  the  plaintiff  sold  and 
delivered  to  the  defendant  '^  at  his  request." 

It  seems  that  the  price  or  value  of  fixtures  and  perhaps  crops  sold,  may 
be  recovered  under  the  common  count,  provided  there  be  inserted  therein, 
besides  the  word  goods,  the  teruis  fixtures,  crops j  chattels,  effects,  &c.  (A). 
It  is,  however,  usual  to  frame  the  count  differently  where  the  price  of  fix* 
tures  (i)  or  crops  (A:)  (2)  is  sought  to  be  recovered.  If  cattle^  were  sold, 
the  word  should  be  introduced  into  the  count,  though  the  word  chattels, 
which  includes  animate  as  well  as  inanimate  things,  would  suffice.  Where 
an  agreement  between  an  out-going  and  in-coming  tenant  was  that  the  lat- 
ter should  buy  the  hay,  &c.  of  the  former  upon  the  farm,  allowing  the  ex- 
pense of  repairing  the  fences,  &c.  and  that  the  value  of  the  hay,  &c.  and 
of  the  reptdrs,  fihould  be  ascertained  by  third  persons,  it  was  held  that  the 
balance  settled  to  be  due,  that  is,  the  value  of  the  goods,  allowing  for  the 
repairs,  was  recoverable  upon  ^e  count  for  goods  sold  (Z).  Upon  one 
count  for  goods  sold  in  the  common  form,  the  prices  of  different  goods 
sold  at  different  times  may  be  recovered  (m). 

In  order  to  maintidn  a  count  for  goods  sold  and  delivered,  it  is  essential 
that  the  goods  should  have  been  delivered  to  the  defendant  or  his  agent  or 
to  a  third  person  (3),  and  credited  by  the  plaintiff,  at  the  request  of  the  de- 

[  *346  ]  fendant,  or  that  something  equivalent  to  a  delivery  *shouId  have  occur- 
red (n),  and  if  not  delivered  but  still  on  premises  of  vendor  though  packed  in 
boxes  furnished  by  purchaser,  plaintiff  would  be  nonsuited,  for  he  should 
have  declared  for  goods  bargained  and  sold  or  specially  (o)  (4).  Where  a 
contract  was  made  between  A.  and  B.,  whereby  A.,  having  a  quantity  of  ap- 
ples, agreed  to  sell  his  cider  to  B.  at  a  certain  price  per  hogsheaa,  to  be 
delivered  at  T.  at  a  future  time,  the  cider  to  be  manufactured  by  B.  on 
A.'s  premises ;  and  A.  delivered  a  quantity  of  the  apples  to  B.'s  servant ; 
but  before  the  time  for  delivery  of  the  cider  it  was  seized  and  sold  by  the 
excise,  in  consequence  of  B.'s  default ;  it  was  held,  that  as  the  delivery 

(/)  See  ihe  forms  and  notes,  |?ort,  vol.  iL,        (t)  Id,  43, 187, 185. 
and  ofUe,  101.  (*)  Id.  44,  185.    See  1  B.  &  P.  397 ;  3 

(^^  Bird  V.  Higginson,  1  Har.  Rep.  61.    ^    B.  &  C,  357,  364j  4  M .  &  R.  455,  S.  C; 


(h)  Post,  vol.  ii.    See  7  Taunt.  188 ;    2  9  Id.  561 ;  4  M.  &  R.  224,  S.  C. 
Marsh.  495,  S.    C.    The  words    « effecU,"        (I)  12  East,  1. 
includes  »« fixtures,"  1  B.  &  Aid.  206;  and        Cm)  2  Saund.  121,  2,  note, 
see  1  Crom.  M.  Ac  Ros.  266,  as  to  '<  goodsy        M  8  T.  R.  323 ;  2  B.  &  Aid.  755. 
and  chaitelSf  fixtures  and  effeas,"  and  import       (o)  Boulter  v.  Amott,  3  Tyrw.  267. 
of  those  terms. 


(1)  General  indebitatus  assumpsit  lies  for  tolls.    Proprietors  of  Quiucy  Canal  v.  New- 
wmb,  7  Metcalf,  276. 

'2)  See  Lewis  v.  Culbertson,  11  Serg.  Ac  Bawle,  48. 
Porter  v.  McCluie,  15  Wend.  189. 

See  Edmunds  v.  Wiggin,  11  Shepley,  505 ;  Merrill  o.  Parker,  11  Shepley,  89  i  Hague 
3  Hill,  141. 


x>mD,  7  » 

(2)  See 

(3)  Pot 

(4)  See 
7,  Porter, 
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at  T.  tkua  became  impossible,  B.  was  liable  on  a  ooont  for  goods  sold  and     !▼•  vn 
deliyered  (p).    This  count  may  also,  ife  seems,  be  maintained  where  goods  ^^^"^f  ^^ 
have  been  delivered  on  the  terms  of  sale  or  return,  and  have  not  been  re-  x^^^^^ 
turned  within  the  time  agreed  upon,  or  within  a  reasonable  time  (j).    But  of  action. 
where  A.  sold  beer  to  B.  in  casks,  giving  him  notice  that  unless  he  re-  i.  in  as- 
turned  the  casks  in  a  fortnight,  he  would  be  considered  as  the  purchaser,  sumpsit. 
it  was  held  by  Lord  EUenborough  that  B.  was  not  liable  for  the  value  ol  ^ommoQ 
the  casks  retained  by  him,  as  fot  goods  sold  and  delivered,  but  only  upon  ^^^^' 
a  special  count  (r).    Where  a  defendant  by  fraud  induced  the  plaintiff  to 
sell  goods  to  a  third  person,  who  was  insolvent,  and  then  got  the  goods 
into  his  own  possession,  it  was  held  that  he  was  liable  up<m  the  common 
count  (0*    But  not  if  by  fraud  a  sale  on  credit  was  obtained,  and  which 
credit  has  not  expired  (t). 

The  common  counts  for  goods  sold  cannot  be  maintained,  and  it  is  nec- 
essary to  declare  epeeiaUy  in  the  foUowing  cases. 

Ist.  If  the  sale  were  not  to  the  defendimt,  but  to  a  third  person,  and  the 
defendant  were  only  liable  collaterally,  that  is,  in  case  the  vendee  did  not 
pay  (u)  (1).  And  in  an  action  against  a  broker  acting  under  a  del  credere 
commission,  to  recover  the  price  of  goods  sold  by  the  defendant  for  the 
plaintiff,  the  declaration  should,  it  seems,  be  special  Qc)  (2). 

2dly.  In  general,  these  counts  cannot  be  supported  where  the  plaintiff 
was  to  be  paid  for  his  goods,  not  in  money,  but  by  the  delivery  of  other 
goods  (y)  (3).  But  if  the  contract  be  for  payment  partly  in  money  and 
partly  in  goods,  and  the  latter  are  delivered,  and  the  pluntiff  seek  to  recov- 
er the  money  only,  he  may  declare  on  the  common  *count  for  goods  sold  (3).  [  *S47  ] 
And  where  the  defendant  agreed  to  sell  to  the  plaintiff  three  unfin- 
ished houses,  and  to  finish  them  within  a  certain  time,  and  the  plaintiff 
agreed  to  pay  for  them  by  the  delivery  of  cement  at  a  fixed  price,  higher 
then  the  usual  price,  and  the  defendant  did  not  complete  the  houses  with- 
in the  time,  and  afterwards  said  he  had  sold  one  of  them  to  a  third  person. 
Lord  Tenterden,  C.  J.  said,  that  the  common  count  for  cement  sold  and 
delivered  was  sufficient,  the  defendant  having  broken  the  contract  and  disa- 
bled himself  from  completing  it,  but  he  directed  the  jury  to  give  only  tho 
ordinary  price  of  cement  (a) . 

Sdly .  if  the  goods  were  to  be  paid  for  by  a  bill  of  exchange  or  promissory 
note,  and  the  defendant  has  refused  to  give  it,  the  declaration  should  be 
special  (i) :  but  after  the  expiration  of  the  credit,  or  time  during  which  the 
instrument  was  to  be  current,  the  common  count  will  be  sufficient  ({?)  (4). 

(p)5B.6c  C.  628  j  8  D.  &  R.  403,  S.  C.  (x)  7  Taunt.  558 ;  1  Moore,  279,  S.  C. 

(q)  Peake,  B.  56  ;  see  5  B.  dc  C.  528 ;  2  See  Uie  special  count  and  note,  post^  vol.  ii. 

Bing.  4.  An  indebitatus  count  by  the  broker  for  Us 

(r)  3  Stark.  R.  39.  del  credere  commission  is  good,  at  least  after 

(*)  3  Taunt.  274  j  1  B.  &  C.  101 ;  see  3  verdict,  8  Taunt.  371 ;  2  Moore,  420,  S.  C. 
Campb.  352,  and  4  Taunt.  189,  that  in  gen-        (y)  1  Hen.  Bla,  287 ;  Holt,  C.  N.  P.  179 ; 

eral  there  must  be  a  contract  of  sale.    An  3  Campb.  352. 

executor,  when  liable  upon  an  implied  con-        (z)  3  B.  Ac  C.  420 ;  5  D.  Ac  R.  277,  S.  C. 
tract  to  pay  funeral  expenses  in  burying  the        (a)  Baines  v,   Payne,    December,    1828, 

testator,  3  Y.  &  S.  28.  settings  at  Westminster. 

(t)  Ferguson  v.  Carrington,  9  B.  &  Ores.        (b)  Strut  v.  Smith,  1  Cr.  M.  &  R.  312. 
59 ;  Sirutt  ».  Smith,  1  Cr.  M.  &  R.  312.  (c)  4  East,  147 ;  9  Id,  498 ;  13  W.  98  ;  2 

(s)  1  Sannd.  211  a,  b;  2  Campb.  215.  Marsh.  495. 

i)  Johnson  v.  Chirk,  5  Blackf.  564. 
[2)  See  Ayres  ».  Sleeper,  7  Metcalf,  45. 
[31  See  Strong  0.  Watsons,  Wright,  373. 

(4;  Bickham  v.  Irwin,  3  Yates,  66 ;  Hanna  v.  Mills,  21  Wendell,  90 ;  Johnson  0. 
Smith,  Anthen,  N.  P.  60 ;  Yale  v,  Coddington,  21  Wendell,  175 ;  Man.  and  Mech.  Bank 
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IV.  m  And  this  count  is  sastainable,  although  the  bill  had  been  ^ven,  and  th« 
PARTS,  &e.  plaintiff  had  indorsed  it  away  and  was  not  the  holder  at  the  time  die  actioa 
caui^  of^^  ^^  commenced,  provided  the  defendant  dishonored  the  bill,  and  the  plain- 
action,  tiff  had  it  in  his  possession  at  the  time  of  the  trial  ((Q.  If  the  bill  be  lost 
1.  In  as-  before  or  after  it  was  due,  no  action  for  the  price  of  the  goods  sold  can  in 
sumpsit.     general  be  maintained  (e). 

Common  4thly.  If  there  have  been  no  delivery  of  the  goods,  even  the  count  for 
counts.  gQQJ3  bargained  and  sold  (not  showing  a  delivery)  cannot  be  maintained, 
unless  it  appear  that  there  has  been  a  complete  sale  and  the  property  in  the 
goods  had  become  vested  in  the  defendant  by  virtue  of  such  sale,  and  an 
actual  acceptance  of  the  commodity  by  the  defendant  (/}•  The  property 
is  not  vested  in  the  defendant  if  the  goods,  being  part  of  a  larger  quantity 
are  not  separated  therefrom,  and  something  remains  to  be  done  to  distin- 
guish them  and  ascertain  their  quantity,  or  number,  or  the  amount  of  the 
price.  This  rule  haa>been  already  considered  (^).  Nor  is  the  property 
in  goods  vested  in  the  defendant  so  as  to  render  the  common  count  for 
goods  bargained  and  sold  sufficient,  unless  the  article  has  been  finished, 
and  specifically  appropriated  and  set  apart  for  the  purchaser,  and  he  has 
assented  thereto  (A)*  In  these  cases  the  declaration  should  be  firamed 
specially  on  a  contract  for  not  accepting  the  goods,  or  for  refusing  to  com- 
plete  the  bargain  (i)  (1)  and  in  general,  where  the  contract  is  not  sub- 
L  ^^^  J  stantially  for  the  sale  of  goods,  but  is  rather  for  work  and  ^materials,  the  val- 
ue even  of  the  latter  is  not  recoverable  upon  a  count  for  goods  sold  (it)  ; 
and  the  plaintiff  should  declare  for  work  and  materials.  Where  the  de- 
fendant refuses  to  receive  goods  which  he  has  agreed  to  purchase,  the  spe^ 
cial  counts  are  not  only  necessary,  if  the  property  in  some  identical  goods 
has  not  become  vested  in  the  defendant,  but  are  at  all  events  essential  in 
order  to  recover  any  expenses  which  may  have  been  incurred  (I)  (2). 
The  counts  for  goods  ^^  bargained  and  sold"  should  also  be  added  (m).  In- 
debitatus  assumpsit  lies  to  recover  ^^  goods  and  chattels,"  naming  the  value, 
due  "  for  tolls,"  &c.  (w). 

Ij^^r^and       ^'^^  respect  to  debts  for  work  and  labor  or  other  personal  services, 

materials,  and  for  materials  used  in  performing  the  work,  it  is  a  rulo  that  if  preceded 

by  the  defendant's  request  (3)  then  however  special  the  agreement  was,  yet 

if  it  were  not  under  seal  (o),  and  the  terms  of  it  have  been  performed  on 

(d)  I  M.  &  p.  I?23  ;  4  Bing.  454,  S.  C.  430. 

(e)  3  B.  &  B.  295  j  7  B.  &  C.  90 ;  9  D.  (k)  1  Marsh.  581 ;  6  Taunt.  324,  S.  C. ; 
&R.  860,  S.  C.  9B.  &C.  73. 

(/)  5  B.  &  C.  857,  865  ;  8  D.  &  R.  693,  (/)  6  Taunt.  162  ;  1  Marsh.  162. 

S.  C. ;  6  Id.  398  ;  9  D.  &:  R.  298,  S.  C. ;  8  (m)  1   East,    194.      Distinction    between 

B.  &  C.  277 ;  2  M.  &  R.  292,  S.  C.  this  count  and  the  count  for  goods  sold  and 

(g)  AnUj  148.  delivered,  1  Ves.  jun.  609.    No  arrest  for 

Ch)  Id,  and  supra,  n.  (/)  ;  8  B.  &  C.  277 ;  goods  »<  bargained  and  sold,"  12  East,  399. 

2  M.  &  R.  292,  S.  C.  j  9  B.  &  C.  73.  (n)  6  B.  &  C.  385 ;  9  D.  &  R.  452,  S.  C. 

(i)  Atkinson  v.  Bell,  8  B.  &  Cres.  277 ;  (o)  Ante,  103. 
citea  in  Laythrop  v.  Bryant,  1  Bing.  N.  C. 

V.  Gore,  15  Mass.  75 ;  Boardman  v.  Gore,  15  Mass.  331 ;  all  cited  and  the  point  stated  in 
note,  ante  107  j  Hunneman  v.  Grafton,  10  Metcalf,  454  j  Allen  ».  Ford,  19  Pick.  217 ; 
Martin  v.  Fuller,  16  Vermont,  108. 

(1)  Conrsey  v.  Covington,  5  Har.  &  Johns,  45 ;  Spratt  v.  M'Kinneys,  1  Bibb,  595  ; 
BrooKS  V,  Scptt,  2  Munf.  344 ;  Cochran  v.  Totum,  3  Monro,  405 ;  ante,  345,  346  and  cases 
in  notes. 

(2)  Cutwater  v.  Dodge,  7  Cow.  85. 

(3)  An  action  of  assumpsit  for  work  and  labor  cannot  be  maintained  without  proof, 
also  that  it  was  done  at  the  request  of  the  defendant  and  for  his  benefit.  Groldsby  v.  Rob- 
ertsouj  I  Blackf.  247. 
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ibe  plaintiff's  part,  and  the  remaneratioB  was  to  be  in  money  (p),  it  is     Tv.m 
not  necessary  to  declare  specially,  and  niie  connnon  indebitatus  count  is '^^»  *^' 
fltrfficient  (g)  (1).     Where  the  demand  is  for  -wages,  fees,  or  work  and  xhe^<iiise 
labor  in  particular  professions,  &c.  it  is  usual  to  insert  a  count  stating  con*  of  action. 
cisely  the  nature  of  the  service  (r).    But  the  common  count  for  work  and  i.  in  as- 
labor  is  in  general  sufficient,  without  showing  what  sort  or  manner  of  work  sv^mpsit. 
was  performed  (»).    An  attorney,  under  the  count  for  work  and  materiah,  ^^^"SS*'"* 
may  recoyer  a  bill  for  his  fees,  and  for  the  price  or  value  of  parchment 
vellum  (jf),    A  farrier,  &c.  may  recover  for  attendance  and  medicine,  &c. 
tmder  the  common  counts  for  work  and  matericdsC  u)  (2).     And  these 
counts  are  sufficient  though  the  demand  be  for  building  a  house  (a;)  under  a 
special  written  agreement  and  specifications ;  although  as  formerly  remark- 
ed (y),  it  might  in  some  cases,  be  advisable  to  insert  a  special  count.    The 
common  count  will  suffice  to  support  a  claim  for  the  services  of  the  plain* 
tiff's  apprentice  or  servant  whilst  improperly  harbored  by  the  defendant  (2). 
But  under  a  common  count  for  work  and  labor  and  materials  done  at  de- 
fendant's request,  an  out  going  tenant  cannot  recover  the  usual  remunera* 
tion  payable  to  him  as  ^outgoing  tenant  for  work  and  materials  on  the  [  *849  ] 
&rm,  but  must  declare  speeialljXd). 

As  before  observed,  where  there  is  an  entire  contract  for  work  and  labor 
and  materials,  the  value  of  the  latter  is  not  recoverable  under  a  count 
for  goods  sold  (h) ;  nor  can  the  count  for  work  and  labor  and  mate- 
rtab  be  maintained,  unless  the  article  agreed  for  has  been  finished,  and 
appropriated  to  the  defendant  by  his  consent,  and  he  has  acquired  a  proper* 
ty  in  the  specific  chattel  (c). 

To  support  this  count  the  plaintiff  must  in  general  have  completely  per* 
fanned  the  work  contracted  for  (d)  ;  and  if  not,  it  is  necessary  to  declare 
specially  if  the  defendant  has  wrongfully  prevented  the  plaintiff  from  per- 
forming the  work ;  as  where  a  seaman,  who  was  to  have  wages  for  his 
service  during  an  entire  voyage,  but  pending  it  was  left  behind  on  shore, 
and  prevented  from  serving  the  whole  voyage,  a  special  count  was  held  to 
be  necessary  (e).     But  if  a  party  be  hired  as  a  servant,  or  clerk,  &c.  for 

(  p)  AfUe,  346.  B.  &  Adol.  789 ;  Fawcett  v  Cash,  id.  904. 

M  Fitz.  302;  I  Wils.  117;  Bui.  N.  P.        (*)  2  Sauiid.  350,  n.  2. 
139 ;  1  New  Rep.  331.  335  ;  6  East,  569  ;  2        (t)  Fisher  v.  Snow,  3  Dowl.  26. 
Marsh.  273;  Holt,  N.  P.  Rep.  236 ;  4Campb.        («)  3  Campb.  37;    1  New  Rep.  289;  2 

186.    An  indebitatus  count  by  a  factor  to  Wills.  20. 

recover  a  del  credere  commission  has  been        (x)  8  B.  &  C.  283  ;  2  M.  dr  R.  390. 
held  good  after  verdict,  2  Moore,  420 ;  8        (y)  Ante,  339,  340. 
Taunt.  371,  S.  C. ;    14  East,  578.    Extra        (z)  3  M.  &  Sel.  191. 
freight  is  recoverable  under  this  count,  Holt,        (a)  Leeds  v.  Burrows,  12  East,  1. 
C.  N.  P.  392  ;  and  soe  1  Stark.  275 ;  3  Bing.        (b)  AntCy  347. 
635.  (c)  AntCy  148,  317. 

(r)  See  the  forms,  posty  vol.  ii.    As  to        {d)  2  Saund.  350,  note  2. 
contracts  for  work  or  services  in  general,  see        \e)  2  East,  145  ;  8  Id.  300 ;  6  T.  R.  320  ; 

uf.  9  B.  &  C.  92.    As  to  the  recovery  of  see  5  Bing.  135  ;  2  Chit.  R.  320. 
wages,  pro  rata,  see  Turner  v,  Robinson,  5 

n)  Ace.  Felton  v.  Dickenson,  10  Mass.  287,  289;  Feeter  t;.  Heath,  11  Wendell,  477. 

(2)  To  this  case  the  reporter  has  added  the  following  note  : — <<  I  have  thought  that  this 
decision  may  be  of  some  use  to  the  profession,  although  the  point  was  not  before  thought 
doubtful  among  gentlemen  at  the  bar.  But  in  cases  of  this  sort  it  is  not  unusual  to  fijid  at 
least  ten  counts  in  the  declaration — two  for  work  and  labor  as  a  farrier,  &c. — two  for  work 
and  labor  generally — tmo  for  goods  sold  and  delivered — and  the  four  for  money  counts,  not 
omitting  money  lent^  which  can  never  be  of  any  use  except  where  there  is  a  specific  contract 
of  the  lending  and  borrowing  of  money. — If  a  declaration  contains  general  and  special 
counts  for  work  and  labor,  the  court  on  motion  will  order  one  set  to  be  struck  out  as  supcr- 
finous.^'  Meeke  v.  Oxlade,  1  New,  289.  A  declaratiou  combining  all  the  money  counts  in 
one  is  good.    Whitwell  v.  Brigham,  19  Pick.  117. 
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IT.  ITS     a  specific  period,  and  in  part  pufbitn  the  senrice,  and  be  re^j  to  com- 
PAXTfl,  dec.  p]^^  ^^^  l^^|.  {^^  prevented  from  so  doing  by  the  employer,  the  wages  or 
^1^*  ^  salary  for  the  wnole  term  may  be  recovered  upon  the  indebUatus  count  for 
actkm.       work  done  (/  )  (1).  And  in  some  cases,  although  the  original  agreement  has 
1.  In  as-    not  been  strictly  performed  by  the  plaintiff,  yet  if  the  defendant  avail  hinh 
sompsU.     geif  Qf^  {^Q^  derive  a  benefit  from,  the  work  done,  he  will  be  liable  upon  a 
^^^^™**^    common  count  (^)  (2) .     But  where  A.  undertook  for  a  specific  sum  to  re- 
pair and  made  perfect  a  given  article  then  in  a  damaged  state,  and  did  re* 
pair  it  in  part  but  did  not  make  it  perfect,  it  was  held  that  he  could  not 
recover  for  the  work  actually  done  and  materials  fi>und,  the  contract  being 
entire,  and  the  defendant  baring  never  been  discharged  from  his  oUigation 
to  complete  it  (A)  (8).    And  if  a  person  hired  for  a  period  be  guilty  of  mis- 
conduct which  justifies  his  employer  in  discharging  him  at  once,  it  seema 
that  he  cannot  recover  even  for  his  antecedent  services  (i). 

Monev  Moneif  lent  to  the  defendant  himself  on  his  own  credit,  may  be  recover- 

lent.  ^  under  the  common  count  for  monetf  lent,  though  delivered  to  anodier 

[  *850  1  person  at  his  request  (j)  ;  and  sometimes  the  plaintiff  may  ^recover  on  the 
common  count  for  money  lent,  though  a  special  agreement  has  been  en* 
tered  into  and  rescinded  (A;)  ;  but  the  transaction  must  have  been  substan- 
tially a  loan  by  the  plaintiff  (I).  And  if  money  be  lent  to  a  third  person 
at  the  defendant's  request,  and  both  be  liable  to  repay  the  money,  the 
one  on  a  loan,  and  the  other  in  respect  of  his  collateral  engagement, 
which  must  be  in  writing,  the  count  against  the  latter  must  be  special  (m  )(4) 
A  declaration  against  a  husband  ^'  for  money  lent  to  his  fv\fe  at  his  request'' 
is  maintainable  (n) ;  aUter,  if  it  be  alleged  that  the  money  was  lent  to 
her  at  her  request,  or  ^as  lent  to  both  at  their  joint  solicitation  (o). 

In  general  there  must  have  been  a  loan  of  money  to  support  this  count; 

(/)  4  Campb.  375 ;  1  Stark.  198,  S.  C.  j        (j)  8  T.  R.  328.    As  to  evidence  of  loan, 

5  Bing.  132,  135 ;  bat  see  3  Car.  &  P.  350.       see  2  Phil,  on  Evid.  5th  edit.  127 ;  7  B.  & 
(f )  See  Bui.  N.  P.  139.    Per  Sir  J.  Mans-    C.  416 ;  1  M.  &  R.  125,  S.  C.    When  this 

field,  C.  J.,  1  New  Rep.  355;  4  Taunt.  748.  count  lies  by  the  assignee  of  a  bankrupt, 

As  to  eztra  work,  where  there  is  a  special  antCf  25  ;  or  an  executor,  antey  19,  20. 

contract,  Peake's  Rep.   103 ;    Holt,  N.  P.  (*)  7  Bing.  266. 

Rep.  236  ;  1  Stark.  R.  275 ;  3  Taunt.  52  j  4  (/)  5  Bar.  &  Aid.  389. 

Id.  745,  748 ;  3  Bing.  635.  (m)  1  Saund.  211  b  ;  f  Salk.  23  ;  Id.  15 ; 

(h)  9  B.  &  C.  92  ;  3  Taunt.  52.  Carth.  446 ;  2  Wils.  141 ;  3  /d.  388  j  2  Bla. 

(i)  4  C.  &  P.  208  ;  see  3  Esp.  Rep.  235;  R.  872  ;  2  T.  R.  81j  1  Moore,  126. 

2  Stark.  Rep.  256 ;  4  Campb.  375 ;  6  Car.  &c  (n)  3  Wils.  388. 

P.  15;  1  Chitty's  Gen.  Prac  75  to  84.  (o)  4  Price,  48. 

(1)  Where  one  contracts  to  labor  for  another  for  a  stated  time,  upon  a  given  considera- 
tion, if  he  is  prevented  from  fulfilling  his  contract  by  sickness,  he  may  recover /)fo  rato,  for 
the  services  performed,  upon  a  quantum  meruit.  Fenton  v.  Clark,  11  Vermont,  557;  Hun- 
ter V.  Waldron,  7  Alabama,  753.     See  Nichols  v.  Coolahan,  10  Metcalf,  449. 

(2)  Merrill  r.  The  Ithaca  and  Oswego  Rail  Road  Co.,  16  Wend.  586 ;  Smith  v.  Low- 
ell, 8  Pick.  178 ;  Brewer  v.  Tyringham,  12  ib.  547.  See  Ohnstead  v.  Beale,  19  Pick. 
528,  529;  Van  Deusen  v.  Blum,  18  Pick.  229,  231 ;  Feeter  v.  Heath,  11  Wendell,  477; 
Norris  v.  Windsor,  3  Fairf.  293;  Gazzam  v.  Kirby,  8  Porter,  253;  Gilman  v.  Hall,  11 
Vermont,  510 ;  Chitty  Cont.  r6ih  Am.  ed.)  569,  to  571  in  notes ;  Newman  v.  McGregor, 

6  Ham.  349 ;  Hoagland  v.  Moore,  2  Blackf.  170  ;  Alcorn  v.  Harmanson,  ib.  235  ;  Cauly 
V.  Ineersol,  4  Black.  493;  Butts  v.  Huntley,  1  Scam.  413;  Vanderbilt  v.  Eagle  Works,  25 
Wendell,  665;  Butler  v.  Tucker,  24  Wendell,  447;  Gilman  v.  Hall,  11  Vermont.  510; 
Blood  0.  Enos,  12  ib.  625.  See,  however,  Stark,  o.  Parker,  Moses  «.  Stevens,  2  Pict.  267, 
332.    Chitty  Cont.  r6th  Am.  ed.)  579,  580  note  and  cases  cited. 

(3)  Hill  ».  School  Disi.  No.  2  in  Millbum,  5  Shepley,  316;  Lefiore  i7.  Justice,  1  Smedes 
-&  Marsh  381. 

(4)  Marston  r.  Boynton,  6  Metcalf,  127.  See  the  circumstances  under  which  the  plain- 
tin  was  held  to  be  entitled  to  recover  as  for  money  lent,  under  the  common  count.  Perkins 
V,  Dunlap,  5  Greenl.  268. 
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bitten  idTttDoe  in  foreign  coin  is  snfficient  (p).    The  transfer  of  8^ck  into     >▼•  i^jV^ 
the  defimdant's  name  could  not,  it  seems,  be  regarded  as  a  loan  of  money  ^^^' 

to  him  (9)  (1).  Thecause 

To  sustain  the  common  count  for  money  paid  by  the  plaintiff  for  the  of  action. 
defendant's  use   and  at  his  request,  it  is  essential,  first,  that  the  plaintiff  l.  Ina»- 
skould  havepotd  money  for  the  defendant  (r)  (2),  and  secondly,  that  such  ^umpot, 
payment  sbcHild  have  been  made  at  the  defendant's  request  express  or  im-  coou^ 

pfied  («)  (8).  Money 

Where  the  sum  which  &e  plaintiff  has  paid  is  in  the  nature  of  unUqui-  p&id. 
dated  damages  or  costSy  and  cannot  be  considered  as  strictly  paid  in  discharge 
of  a  d^  due  from  the  defendant  (Q ;  or  where  the  plaintiff  has  not  ao* 
tually  made  a  payment  in  money,  but  has  merely  been  obliged  to  gire  secu- 
rity (4),  or  his  goods  have  been  sold  under  a  distress  for  the  defendant's  dobt, 
the  declaration  must  be  special  for  not  indemnifying,  fcc.  (ti)  ;  and  where 
an  accommodation  acceptor  has  been  obliged  to  pay  cost  as  well  as  a  prin« 
oipal  sum,  he  must,  to  recover  the  *former,  declare  specially  (v).    Nor  is  [  *861  ] 

(p^i  Marsh;  33;  5  Taunt.  228.  the  transfer  was  made;   it  was  held,  the 

{q)  5  Burr.  2589  ;  1  East,  1 ;  2  B,  &c  Aid.  plaLntiflf  could  not  recover  in  an  action  for 

51.    Tbe  exchange  of  securities,  notes,  dec.  money  paid,  but  that  he  should  have  declared 

when  it  is  not  a  loan,  8  Taunt.  208.  specially  on  the  contract  with  the  defend- 
er) 10  Bar.  &  Ores.  346 ;  2  B.  dc  Aid.  51 ;  ant,  as  his  claim  was  in  the  nature  of  un- 

3  £ast,  159 ;  and  see  7  Bing.  246 ;  6  Bar.  6c  liquidated  damages,  2  Moore,  255.    A  debt 

Ores.  439 ;  9  D.  &  B.  603,  S.  C.  paid  by  a  sheriff's  officer  on  an  attachment 

(<i  1  Saund.  264,  note  1.  against  the  sheriff,  by  defendant's  default, 

(t)  5  Esp.  Rep.  3 ;  4  Id,  223 ;  8  T.  Rep.  is  recoverable  by  the  former  under  the  com- 

610 ;  1  T.  R.  269 ;  7  Id.  204,  576  j  1  Wils.  mon  count,  1  M.  &  M.  347. 

188;    4  Campb.  81 ;    Jones  v.  Famey,  1        (v)  3  East,  169 ;  11  /<;.  52  ;  2  B.  &  Aid. 

M'Clel.  25 :  but  see  4  Taunt.  189.     where  51  j  3  Esp.  611;  see  6  Biag.  229, 305.  When 

the  plaintin  purchased  stock,  which  the  de-  parties  who  have  paid  money  for  another 

feudant  agreed  to  transfer  on  a  given  day,  should  join  or  sever  in  suing  the  latter,  ante, 

and  in  consequence  of  a  rise  the  loss  on  the  8;  9 ;  7  B.  &  C.  217. 

sale  amounted  to  £15,  which  the  defendant        (vS  Seaver  o.  Seaver,  6  Car.  6c  F.  673; 

refosed  to  pay ;  and  the  pUintiff  afterwanU  see  form  2  Chitty  on  Pleading,  5th  ed.  316, 

paid  that  sum  to  another  broker,  by  whom  6th  ed.  197. 

(1)  A  note  payable  in  specific  articles  is  admissible  in  evidence  under  the  money  counts, 
Crandall  o.  BnuUey,  7  Wend.  311 ;  Smith  o.  Smith,  2  Johns.  235,  and  Fierce  v.  Crafts,  12 
Johns.  90. 

(2)  Hatten  v.  RA>inson,  4  Blackf.  479 ;  Haskins  o.  Dunham,  Anthon,  81 ;  Wilson  v. 
George,  10  N.  Hamp.  445 ;  Murray  v.  Fate,  6  Dana,  335  ;  Stone  v.  Forter,  4  Dana,  207. 
An  accommodation  indorser,  a  surety^  paid  part  of  a  judgment  obtained  against  him 
and  gave  his  note  for  the  balance  which  was  accepted  by  the  plaintiff  in  satisfaction  of 
the  judgment :  heldf  that  the  cause  of  action  was  perfect,  and  he  might  recover  against 
his  principal  as  for  money  paid,  and  the  statute  of  limitations  begins  to  run.  Rodman  o. 
Hedden,  10  Wend.  498.  But  in  Kennedy  v.  Carpenter,  2  Whan.  344,  it  was  held,  that 
an  accommodation  indorser  who  had  been  compelled  to  pay  the  note  to  tbe  holder,  could 
not  recover  from  the  maker  on  any  of  the  money  counts,  but  must  sue  on  the  note.  Bot 
as  a  general  rule,  a  surety  cannot  recover  until  he  has  actually  paid  the  money ;  and  a 
jnd^pnent  recovered  against,  or  an  imprisonment  on  the  execution  are  not  considered 
equivalent  to  payment  so  as  to  entitle  the  surety  to  call  upon  his  principal  for  money  paid 
to  his  use.  But  where  there  is  an  express  promise  to  indemnify  and  save  harmless,  and 
the  surety  is  sued  and  charged  in  execution,  the  promise  to  indemnify  is  broken,  and  the 
surety  may  maintain  an  action  without  the  debt  naving  been  paid ;  but  he  can  only  re- 
cover a  compensation  for  the  injury,  ib.    Fowell  v.  Smith,  8  Johns.  249.    If  the  surety 

S've  his  negotiable  note  for  the  debt,  which  is  received  in  satisfaction,  it  is  equivalent  to 
B  payment  of  money,  ib,  Cumming  v.  Hackley,  8  Johns.  206 ;  Wetberby  o.  Manns, 
11  Johns.  518;  3  Mass.  403;  Chandler  v.  Brainard,  14  Fick.  285:  Cornwall  o.  Gould,  4 
ib.  444 ;  Doolittle  o.  Dwight,  2  Metcalf,  561 ;  Neale  v.  Newland,  4  Fike,  506.  If  a  surety 
pays  money  for  his  principal  by  virtue  of  a  legal  obligation,  it  gives  the  surety  an  immedi- 
ate cause  of  action  against  his  principal.    Butler  v,  Wright,  20  Johns.  367 ;  2  Wend.  409. 

(3)  Wharton  v.  Franks,  9  Forter,  232 ;  Stephens  v.  Brodnax,  5  Alabama,  258.  An  ac- 
tion will  not  lie  by  a  town,  to  recover  back  moneys  expended  for  the  support  of  a  pauper. 
Charlestown  v.  Hubbard,  9  N.  Hamp.  195. 

(4)  Ace.  Commiiig  9.  Haokley;  8  Johns.  202.    Unless  that  security  be  a  negotiable  in- 


851 


OF  THE  DBChAEULnCfm. 


IV.  ITS 

pjlSts,  6oc, 

5th\y.  Th« 
cause  of 
action. 

1.  Ina»' 
sumpsit. 

CoODLDIOfl 

coauts. 

Money 
had  and 
received 


there  any  ground  for  sapporting  tiie  count formoney  paid  unless  tbe  paj* 
ment  were  made  at  the  express  or  implied  (1),  request  of  tiie  defendant,  and 
the  request  must  be  always  averred  (x).  It  is  clear,  however,  that  if  mon« 
ey  be  paid  by  a  person  in  consequence  of  a  legal  liability  to  which  he  is  sub- 
ject, but  from  which  a  third  person  ought  to  have  relieved  him  by  himself 
paying  the  amount,  a  requett  will  be  implied.  Thus  an  executor  who  hss 
paid  ^e  legacy  duty  may  sue  the  legatee  for  the  amount,  as  money  paid 
for  his  use  at  his  request  (y). 

The  form  of  this  count  is  extremely  simple,  it  is  merely  stating  that  the 
defendant  is  indebted  to  the  plaintiff  in  a  certain  sum  ^*  for  numeg  had  and 
received  by  the  defendant  to  and  for  the  use  of  the  plaintiff."  (2). 

It  must  in  general  appear  that  the  defendant  bias  received  money  (3), 
and  not  merely  money's  worth,  as  stock  (a)  (4),  or  goods  (6)  ;  but  if  Ae  de- 
fendant received  foreiffn  money  he  would  be  chargeable  upon  this  count(^). 
The  common  count  will  also  suffice  against  a  party  who  received 'country 


(x)  1  T.  B.  20 ;  Exall  v.  Partridge,  8  T. 
R.  310;  1  Saund.  264,  note  1.  .The  request 
must  be  stated,  even  in  an  affidavit  to  hold 
to  bail  for  money  paid;  9  B.  &:  C.  513. 
When  the  request  will  be  implied^  1  B.  6c  6. 
391  ;  6  B.  &  C.  439;  2  B.  A:  B.  59. 

(y)  Foster  v.  Ley,  2  Bing.  N.  C.  269. 

(z)  See  as  to.  this  action  in  general,  and 
the  various  instances  in  which  it  is  main- 
tainable, a  leading  case,  Marsh  v.  Keating, 
1  Bing.  N.  C.  198.  It  is  an  action  in  which 
the  plaintiff  should  show  a  just  as  well  as 
legal  right  to  the  money.  See  2  Burr.  1012 ; 
Dougl.  138 ;  2  T.  R.  370 ;  6  Id.  631 ;  3  B. 
&  P.  169.  It  lies  for  the  recovery  of  mon- 
ey paid  under  a  mistake  of  facts ;  or  obtain- 
ed by  fraud  or  compulsion ;  [Chitty  Cont. 
r5th  Am.  ed.)  633,  634  notes ;]  or  extorted 
oy  unjust  and  oppressive  proceeds ;  or  de- 
posited upon  an  illegal  wager,  or  an  illegal 
contract|  not  executed ;  or  paid  upon  a  con- 


sideration which  has  wholly  failed,  &c.  See 
id.  But  it  does  not  lie  to  recover  back  mon- 
ey recovered  by  a  judgment,  7  T.  R.  269 ; 
2  Campb.  63 ;  2  T.  R.  615 ;  4  Campb.  58. 
(6).  [Chitty  Cont.  r5th  Am.  ed.)  638,  689 
notes  &  cases  citea ;  Maybee  v.  Kellogg, 
24  Wend.  32. 

But  money  paid  on  a  judgment  that  is 
afterwards  reversed  or  vacated  may  be  re- 
covered back  in  this  action.  Homer  v.  Ba- 
net,  2  Root,  156 ;  Sturges  v.  Allis,  10  Wend. 
354  ;  Duncan  v.  Ware,  5  Stew.  &.  J?orter, 
119;  Clark  v.  Penney,  6  Cowen,  297;  Ja- 
maica V.  Guilford,  2  Chip.  103 ;  Maghee  «. 
Kellogg,  24  Wend.  32.] 

[a)  5  Burr.  2589  ;  1  East,  1. 

^b)  11  East,  52. 

[c)  5  Taunt.  228 ;  1  Marsh.  33,  S.  C. ; 
but  see  M'Lachlan  v,  Evans,  1  Younge  &, 
Jerv.  380. 


strument.  Id.  3  Johns.  206.  Barclay  v,  Grooch,  2  Esp.  571 ;  Morrison  q.  Berkey,  7  Serg.  A; 
Rawle,  246 :  Kearney  o.  Tanner,  17  Serg  &  Rawle,  94. 

(1)  See  Hassinger  v.  Solms,  5  Serg.  &:  Rawle,  4  ;  Packard  v.  Lienor,  12  Mass.  11 ;  Ott 
V.  ChapUne,  3  Harr.  6c  M'Hen.  323 ;  Smith  v.  Sayward,  5  Greenl.  504.  Vide  Riggs  v. 
Lindsay,  7  Cranch,  500. 

(2)  Generally  speaking,  whenever  one  person  has  in  his  hands  money  equitablv  be- 
longing to  another,  that  other  person  may  recover  it  by  assumpsit  for  money  hau  and 
receivdl.  Hall  v.  Marston,  17  Mass.  575,  579 ;  Claflin  v,  Godfrey,  21  Pick.  1,  6 ;  Hawley 
«.  Sage,  15  Conn.  52. 

Dividends  on  shares  in  a  corporation  may  be  recovered  from  the  corporation,  as  money 
had  and  received  by  the  corporation  to  the  use  of  the  person  entitled  thereto,  as  owner  of 
the  shares,  even  although  he  has  not  a  certificate  of  stock.  Neswith  v.  Washington  Bank, 
6  Pick.  324  ;  Ellis  o.  Essex  Merrimack  Bridge,  2  Pick.  243.  But  they  cannot  be  received 
from  the  treasurer.    French  v.  Fuller,  23  Pick.  108 ;  Weston  v.  Gibbs,  23  Pick.  205. 

(3)  Ralston  v.  Bell,  2  Dall.  242.  Vide  Beaixlsley  r.  Root,  11  Johns.  464  ;  Hantz.  o.  Sca- 
ly, 6  Binn.  409.  When  the  defendant,  though  he  does  not  receive  money,  receives  that  for 
which  he  engages  to  pay  money  to  a  third  person,  such  third  person  may  sustain  the  action. 
Dearborn  v.  Parks,  5  Greenl.  81 ;  Willis  v.  Crooker,  1  Pick.  204  ;  Lacket  o.  Bdiannon,  3 
Bibb,  378;  Madison  v.  Wallace,  7  J.  J.  Marsh,  100 ;  Johnson  v.  Haggin,  6  J.  J.  Marsh, 
581 ;  Floyd  o.  Day,  3  Mass.  405;  Willis  v.  Green,  2  N.  Hamp.  333;  Dean  «.  Mason,  4 
Conn.  428  ;  Mason  o.  Waite,  17  Mass.  560 ;  Bumap  o.  Partridge,  3  Vermont,  144 ;  Ainslee 
V.  Wilson,  7  Cowen,  662  ;  Arms  v.  Ashley,  4  Pick.  74 ;  Greathouse  ».  Throckmorton,  7  J.  J. 
Marsh.  18;  Turner  v.  Egerton,  1  Gill.  &  Johns.  433,  436 ;  Chitty  Cont.  (5  Am.  ed.)  602, 
notes.  Hatten  v.  Robinson,  4  Blackf.  480 ;  Wilson  v.  George,  10  N.  Hamp.  445 ;  Murray 
9.  Fate,  6  Dana,  335. 

(4)  Morrison  ©.  Berkey  7  Serg.  &  Rawle,  246.  Nor  for  the  value  of  foreign  securities, 
unless  it  appear  that  the  defendant  had  an  opportunity  of  converting  such  securities  into 
money.    M'Lachlan  v,  Evans,  1  Younge  ic  Jervis,  380.    Nor  is  evidence  that  a  horse  was 
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bank  notes  ezpresdy  as  money  ((2)(1).    Where  goods  or  otber  property     rr.  m 
improperly  reoeived  by  the  defendant  are  saleable,  it  may,  under  circum-  '**^*»  ^' 
stances,  and  after  a  lapse  of  time,  be  presumed  against  him  that  he  has  sold  xhe^^i^ 
the  property  and  received  money  in  return(6)(2),  provided  there  be  reason-  of  actio7 
•able  endence  that  the  defendant  converted  the  same  into  money  («),  but  i.  in  as- 
not  otherwise(/  )•    And  the  assignees  of  a  bankrupt  may  maintain  an  action  sumpsit. 
for  money  had  and  received  against  a  party  vho  took  the  goods  of  the  bank-  ^^i^^^on 
mpt  in  ezeeution  after  an  act  of  bankruptcy,  Md  then  purchased  the  ffoods  ^^^' 
from  the  sheriflf  under  a  bill  of  sale,  although  no  money  actually  passed  (^) 
^3}.     So,  where  an  insurance  broker  received  credit  in  account  with  an 
underwriter  for  a  loss  upon  a  policy,  it  was  held  that  his  principal  might 
^maintain  money  had  and  received  against  him,  to  recover  the  amount,  [  *8fi3  ] 
althoagh  he  had  not  actually  received  it  (A). 

This  count  is  sustainable  in  some  cases  where  money  has  been  received 
tortiously  (4),  or  even  by  the  intervention  o{ forgery  (i),  without  any  color 
of  contract  (5),  or  under  pretence  of  a  contract  not  performed  by  the 
defendant,  although,  in  general,  a  party  is  not  at  liberty  to  declare  in  an 
aetioQ  in  form  ex  contractu,  where  there  has  been  no  contract  express  or 
implied  (k).  Thus,  assignees  of  a  bankrupt  may  declare  for  money  had 
and  received  against  a  creditor  who  has  levied  his  debt  by  ^.  fa.  after  the 
act  of  bankruptcy  (T)  ;  and  they  may  declare  in  assumpsit  for  money  receiv- 
ed from  the  bankrupt  by  way  of  fraudulent  preference  anterior  to  the  act 
of  bankruptcy  (m).    And  where  the  defendant  having  fraudulently  induced 

(d)  13  East,  20  j  4  Bing.  178.  ceived  the  proceeds  of  the  sale. 

h)  Dougl.  138 ;  4  T.  R.  687  ;  3  B.  &  P.        (k)  Ante,  107,  1  T.  R.  36  j  1  Taunt.  359. 
659 ;  1  Hen.  Bla.  239.  (/)  2  Bla.  Rep.  827 ;  3  Wils.  304 ;  2  T.  E. 

(/)  M^Lachlan  v.  Evans,  1  Younge  &  144 ;  Bui.  N.  P.  131 ;  6  T.  E.  695,  683  ; 

Jerv.  380.  and  see  1  B.  &  C.  418. 

(g)  1  Stark.  134.  (w)  10  East,  378,   418,  ante,   100,   101. 

(A)  6  Taunt.  110 ;  3  Campb.  199.  Trover  has  been  thought  to  be  the  proper 

(»)  Marsh  r.  Keating,  1  Bing.  N.  C.  198  j  remedy,  4  T.  R.  211  j  1  Bla.  Rep.  194.  The 
held,  that  a  stockholder,  whose  stock  has  defendant's  admission  that  he  had  received 
been  sold  without  his  knowledge  under  a  money  from  the  bankrupt,  upon  his  exami- 
forged  power  of  attorney,  may  sustain  an  nation  before  the  commissioners,  when  in- 
action for  money  had  and  received  against  sufficient  to  fij  him,  7  B.  &;  C.  128 ;  1  M. 
the  innocent  partners  of  the  forger,  who  re-  &  R.  518,  S.  C. 

received  by  the  defendant  in  exchange  for  a  patent  right,  admissible  either  under  a  count 
for  monefr  paid,  laid  out  and  expended,  or  for  monev  had  and  received.  Dobler  «.  Fisher, 
14  Serg  iSc  Rawle,  179.  If  one  dispose  of  a  note  belonging  to  another,  he.is  liable  to  the 
owner  for  the  amount  in  an  action  tor  money  had  and  received.  Larabee  v.  Ovit,  4  Ver- 
1  moat,  47.    If  an  agent  intrusted  with  property  to  sell  for  money,  dispose  of  the  property, 

he  is  liable  in  this  form  of  action,  whether  the  sale  be  actually  effected  for  money  or  not. 
Thompson  v,  Babcock,  Brayt.  24. 

An  iigent  to  collect  a  debt  credited  it  to  his  principal  as  paid,  and  charged  it  to  the  debtor 
with  his  consent  and  it  was  held,  that  he  could  maintain  an  action  for  money  had  and  re- 
ceived against  such  debtor.    Emerson  v.  Baylies,  19  Pick.  55. 
!1^  Vide  etiam  Beardsley  v.  Root,  11  Johns.  464. 
2)  Bumap  v.  Partridge,  3  Vermont,  144.    See  Witherup  ».  Hill,  9  Serg.  &  Rawle,  11. 
See  also  Chapman  v.  Shaw,  5  Greenl.  59 ;  Hess  v.  Fox,  10  Wend.  436. 

(3)  But  assumpsit  for  money  had  and  received  lies  to  recover  back  money  paid  on  an 
execution,  issued  on  a  satisfied  judgment.  Wisner  v.  Bulkley,  15  Wend.  321.  So  where 
money  has  been  paid  on  a  judgment  subsequently  reversed.  Sturgess  v.  Allis,  10  Wen- 
dell, 354 ;  Clark  v.  Finney,  6  Cowen,  287 ;  Maghee  v.  Kellogg,  24  Wendell,  36  ;  Stevens 
V.  Fitch,  11  Metcalf,  248.  The  real  defendant  in  an  action  who  pay^  a  judgment  recovered 
against  the  nominal  defendant,  which  is  afterwards  vacated,  may  maintain  an  action,  in 
his  own  name,  to  reeover  back  the  amount  of  such  judgment.  Stevens  v.  Fitch,  It  Met- 
ealf,  248 ;  Maghee  o.  Kellogg,  24  Wendell,  32. 

(4)  See  Chiuv  Coot.  (6th  Am.  ed.)  633,  634  notes. 

(5)  Vide  Ripley  v.  Gelson,  9  Johns.  201 ;  Clintoir  v.  Strong;  Id.  370 ;  Beaidslee  y.  Ridi- 
axdson^  U  Wend.  25. 
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IV.  ITS     the  plamtiff  to  sell  goods  to  A. ,  who  could  not  pay  for  themi  aod  on  tho 
PAftTs,  Ace.  nominal  resale  of  those  goods  by  A.,  in  which  the  defendant  was  really 
mase  of^^  concerned,  having  obtained  himself  the  money  paid  on  such  resale,  it  was 
Stion.       held  that  the  plaintiff  might,  in  an  action  for  money  had  and  received,  ro- 
1.  In  as-    cover  of  the  defendant  the  value  of  the  goods  unpud  for  by  A.  (n)  (1). 
sumpsit.     And  where  a  landlord  refused  to  allow  property-tax  and  distrained  and 
<^<»iui^oi^    sold  for  the  whole  of  the  rent,  and  the  tenant  did  not  forego  his  right  to 
^^'^ "'       deduct  the  tax,  the  tenant  recovered  the  amount  of  the  tax  in  assumpsit 
for  money  had  and  received  (o)«    But  this  rule  is  so  far  qualified,  that 
the  Courts  will  not  allow  a  colorable  title  to  land,  &c.  to  be  tried  under 
this  form  of  action,  but  the  plaintiff  must  declare  in  tort  (p),  even  though 
the  parties  agree  to  waive  the  objection  to  the  form  of  action  (q)  (2) ; 
and  where  there  was  no  title,  and  a  tenant  having  paid  rent  to  A.,  was 
ejected  at  the  suit  of  a  third  person,  who  afterwards  recovered  from  him 
mesne  profits  for  the  period  in  respect  of  which  he  paid  rent  to  A. ;  it 
was  held,  in  an  action  for  money  had  and  received,  that  the  tenant  might 
recover  back  that  rent  from  A.,  he  not  having  set  up  any  title  to  the  prem- 
ises on  the  trial  (r).    But  assumpsit  for  money  had  and  received  does  not 
lie  against  a  sheriff  by  a  landlord,  for  neglecting  to  pay  a  year's  rent  before 
[  *358  ]  the  removal  of  goods  *of  the  tenant  taken  in  execution,  according  to  the 
statute  8  Ann*  c.  14,  s.  1  (0- 

It  seems  that  in  general  under  this  count  the  plcuntiff  must  substantiate  a 
claim  to  some  particular  or  specific  sum  (u)  (3) ,  but  if  he  be  legally  and  justly 
entitled  to  a  certain  sum  received  by  the  defendant,  it  is  not  materiiJ  thi^ 
the  latter  received  it  in  an  indirect  and  circiutous  manner  ;  thus,  where  the 
holder  of  a  bill  of  exchange,  who  held  it  in  trust  for  the  plaintiff,  sued  the 
drawer,  and  pending  that  suit  became  bankrupt,  and  his  assignees  afterwards 
brought  an  action  against  the  drawer  in  the  bankrupt's  name,  in  which  ac- 
tion the  sheriff  having  been  guilty  of  an  escape  on  mesne  process,  the  as- 
signees recovered  against  the  sheriff  the  amount  of  the  bill  as  damages,  it 
was  held  that  such  amount  was  recoverable  by  the  plaintiff  against  the  as- 
^gnees  as  money  had  and  received  for  the  pliutiff's  use  (v). 

In  order  to  maintain  money  had  and  received,  either  the  monetf  or  the 
goods  for  which  the  plaintiff  claims  the  proceeds  must  originally,  or  at  the 
time  of  the  action  brought,  have  belonged  to  the  plamtiff  (x).  Therefore, 
if  the  sheriff,  after  having  seized  goods  under  a  fieri  facias  at  the  suit  of 
A.,  sell  them,  though  irregularly,  under  another  process  at  the  suit  and  for 
the  benefit  of  B.,  an  action  for  money  had  and  received  cannot  be  sup- 
ported by  A.  against  the  sheriff  (y).  Mere  possession  of  the  property,  for 
the  proceeds  of  which  wrongfully  taken  by  the  defendant  plaintiff  proceeds 

(n)  2  B.  &;  B.  369  ;  5  Bing.  37.  (t)  3  Caxnpb.  260 ;  2  C.  &  P.  103,  n. 

(0)  1  M.  Ac  &  609 ;  see  2  B.  &  B.  59.  («)  3  B.  Ac  C.  626 ;  5  D.  Ac  R.  500,  S.  C. 
(p)  Cowp.  419  i  6  T.  R.  298  ;  Stra.  915  j        M  1  M.  Ac  Sel.  714. 

2  Hen.  Bla.  408.  (x)  Per  Lord  EUenborough,  C.  J.,  16  East, 

(q)  9  East,  378,  381.  274 ;  3  Bos.  Ac  PoL  465 ;  post,  390,  n. 

(r)  10  Bar.  Ac  Ores.  234.  (y)  16  East,  254. 

(1)  To  warrant  a  recovery  back  of  money  paid  under  a  special  contract,  a  strict  per- 
formance must  be  shown  by  the  plaintiff,  unless  the  contract  has  been  expressly  rescindedi 
or  impliedly  so.    Green  v.  Green,  9  Cowen,  46 ;  Clark  v.  Smith,  14  Jcdms.  326. 

(2)  Baker  v.  HoweU,  6  Serg.  ic  Rawle,  481 ;  Sadler  v.  Evans,  Stapplefield  v.  Hugh,  4 
Burr.  1985,  6  -,  Clark  v.  Smith,  14  Johns.  326 ;  Jennings  v.  Camp,  13  ib.  96 ;  Haven  v. 
Foster,  9  Pick.  112  ;  Kilby  v.  Chitwood,  2  Monr.  104  j  Joyce  r.  Ryani  4  Gieenl.  101 ;  Cod- 
man  V.  Jenkins,  14  Mass.  95 ;  Boston  v,  Bioney,  11  Pick.  1. 

(3)  See  Bates  o.  Curtis,  21  Pick.  247. 
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18  soffieiant  against  a  wrongdoer  (2;)  ;  though  a  mere  seizure  is  not  sufficient     !▼•  m 
to  render  the  sheriff  liable  for  money  had  and  received  (a).    But  if  the  sale  '^"»  ^^ 
be  under  the  plaintiff' e  process  he  may  maintain  the  common  count  against  xkSs^caoM 
the  sheriff  (S),  even  it  seems  before  the  return  of  the  process  (c)  ;  but  the  of  action. 
aetioQ  should  not  be  brought  until  after  a  demand  of  the  money  has  been  1.  in  as- 
made  (({)•    In  the  case  of  bankruptcy,  money  had  and  received  lies  agfunst  sumpsit. 
the  sheriff  witiiout  actual  notice  (e).  ^^^ 

In  general,  if  money  be  delivered  to  a  eervant  or  clerk,  or  agent,  to  be  ^° 
paid  over  to  a  third  person,  being  his  principal,  no  action  for  money  had 
and  received,  to  recover  it  back,  can  be  sustained  against  the  former  (1),  al- 
though he  still  have  the  money  in  his  hands,  but  the  principal  only,  though 
insolvent,  can  be  sued,  (unless  indeed  the  principal  were  a  lunatic)  (/), 
and  diere  should  be  a  privity  of  at  least  implied  contract  between  the  plain- 
tiff and  the  defendant  (/).  But  it  lies  agabst  *an  agent  of  the  plaintiff  [  *^^  ] 
iriio  has  received  money  for  a  particular  purpose,  and  who  by  want  ot  due 
eare  lost  it ;  and  a  special  count  for  the  negligence  is  not  necessary  (^). 

In  general,  the  defendant  or  his  agent  or  partner  (A),  must  have  received 
the  money  for  the  plaintiff*  8  use  (2),  and  if  by  mutual  consent  the  money 
has  been  paid  to  a  stakeholder  in  trust  for  the  party  entitled,  the  stakeholder, 
if  liable  at  all,  should  be  made  the  defendant  (t).  And  if  a  party  receive 
money  for  a  principal,  and  be  merely  the  collector  or  bearer  of  the  money 
and  Sana  fide  pay  it  over  before  notice  of  the  claim  of  the  true  owner,  the 
action  should  be  brought  against  the  principal,  not  the  servant  (i)  (8). 
As  a  iAose  in  action  is  not  at  law  asAgnable  (Z)?  if  A.  receive  money  for  B.'s 
use,  the  latter  cannot  assign  the  demand  to  C.  so  as  to  enable  him  in  his 
own  name  to  sue  A. :  but  if  in  such  case  A.  assent  to  the  transfer,  and 
promise  0.  to  pay  him  the  money,  the  action  may  be  brought  in  the  name 
of  the  latter  against  A.  (m)  (4).  Where  A.  remitted  to  B.  a  bank  bill, 
indorsed  '^  pay  to  the  order  of  B.,  under  provision  for  my  note  in  favor  of 
C,  payable  at  B.'s  house,  on,  &;c.,"  and  A.  received  the  proceeds  of  the 
bill,  and  refused  to  pay  them  over  to  C,  it  was  decided  that  B.  was  not 
liable  to  C.  as  for  money  had  and  received,  as  B.  had  never  assented  to 
hold  the  bill  or  money  to  C.'s  use  (n). 

This  action  is  frequently  brought  to  recover  back  a  deposit,  or  money 

1  B.  ae  Adol.  241.  (t)  9  East,  378. 

16  East,  274.  (*)  See  the  cases,  Chitty,  jun.  Contr.  186  : 

3  Campb.  347 ;  1  B.  &  B.  370.    See  7  B.  &  C.  101  j  9  D.  &  R.  881,  S.  C.  j  4 

farther  as  to  this  action  against  the  sheriff,  Taunt.  198. 

6  B.  &:  C.  739 ;  9  D.  &  R.  623,  S.  C. ;  8  B.  (I)  See  ante,  15. 

6c  C.  160,  722 ;  2  M.  Ac  R.  68,  S.  C. ;  3  M.  \m)  See  ante,  47 ;  3  T.  R.  180 ;  8  B.  Ac 

&  R.  411,  S.  C.  C.  395,  855 ;  14  East,  587,  n.  a.    Effect  of 

(c)  8  B.  Ac  C.  727 ;  3  M.  Ac  R.  418,  S.  C.  order  on  an  agent  holding  money  to  pay  the 

(d)  3  B.  Ac  Aid.  606 ;  1  B.  Ac  B.  380.  plaintiff  a  debt  dae  to  him  from  the  princi- 
\e)  8  Bing.  43.  pal,  14  East,  582 ;  7  Taunt.  339  ;  1  R.  Ac  M. 
(/)  Stephens  9.  Badcock,  3  B.  Ac  Adol.  68 ;  1  Bing.  150 ;  7  Moore,  '527 )  8  Id,  10 ; 

354 ;  and  Stead  0.  Thornton,  there  cited ;  Chit.  jun.  Contr.  184 ;  3  Price,  58 ;  3  B.  Ac 

infra,  note  (A),  sed  tputre.  C.  842 ;  5  D.  Ac  R.  735,  S.  C. ;  16  Ves.  443. 

{g)  Barry  ».  Roberts,  1  Harr.  Ac  Woll.  242.  (n)  Crompt.  Ac  Jenr.  83 ;  simra.  note  (m\ 

(*)  4  M.  Ac  Sel.  475  i  1  Bing.  N.  C.  198. 

nj  Tyre  t>.  Lockwood,  4  Cowen,  454. 

r2)  See  Judson  0.  Eslava,  Minor,  2 ;  Supervisors  of  Duchess  o.  Sisson,  24  Wendell,  387. 

(3)  Chitty  Cont.  (6lh  Am.  ed.)  611  note  and  cases  cited  ;  Garland  0.  Salem  Bank,  9 
Mass.  40S  \  Frye  0.  Lockwood,  4  Cowens,  454 ;  Fowler  0.  Shearer,  7  Mass.  14 ;  Dickens 
«.  Joues,  6  Yerger,  483:  Elliott  0.  Swartwoat,  10  Peters,  137;  Pool  9.  Adkisson,  1  Dona, 
117. 

(4)  Chitty  Cont,  (6di  Am.  ed.)  613,  614  notes,  and  cases  cited. 
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354  ^  TH^  DECLARATION. 

IT.  Its     paid  upon  an  agreement,  which  the  defendant  omits  or  refuses  to  perform  (1). 
PAHT8;  &c.  ^g  ^  general  rule,  it  lies  to  recover  a  deposit  paid  on  the  purchase  of  an 
cmle  ^*  estate,  if  the  title  be  defective  (o) ;  or  the  vendor  be  not  prepared  to  show 
action.       his  title  on  the  day  fixed  for  that  purpose  between  the  pardes  by  their 
1  in  as-     agreement  (j>) ;  or  if  neither  party  be  ready,  and  each  make  de&uU  in  per- 
sumpsit.     forming  his  part  of  the  agreement  (q)  (2).     So  money  paid  on  aceoant  of 
Common    ^j^^  purchase  of  shares  in  an  undertaking  which  has  been  abandoned,  may 
be  recovered  back  in  this  form  of  actit>n  (r).    In  these  cases  there  is  an  en- 
tire failure  of  consideration.     So  where  some  act  is  to  be  done  by  each 
party  under  a  special  agreement,  and  the  defendant  by  his  neglect  prevents 
the  plaintiff  from  carrying  the  contract  into  execntion,  the  latter  may  le- 
r  *855  1  cover  back  'money  he  has  paid  upon  it,  as  money  had  and  received  to  his 
use  (»)  (3).    As  where  the  plaintiff  bought  oordwood  of  the  defendant,  to 
be  paid  for  on  a  certain  day,  and  it  was  incumbent  on  the  defendant  to  cot 
off  the  boughs  and  trunks,  and  then  cord  it,  and  for  the  plaintiff  to  re-cord 
it,  but  the  defendant  neglected  to  cut  and  cord  the  whole  of  it  in  time,  it 
was  held  that  the  plaintiff  not  having  received  any  part  of  the  wood  might 
recover  back  the  money  he  had  paid  (^). 

Assumpsit  for  money  had  and  received  lies  for  money  paid  under  an 
iyriginal  ignorance  or  a  subsequent  f or ffetfulness  of  facts  (u)  (4)  but  not  if 
paid  with  knowledge  of  fact  or  means  of  knowledge  readily  accessible, 
though  under  an  ignorance  of  law  (x)  (4) . 

But  the  count  for  money  had  and  received  is  not  maintainable  if  a  am- 
tract  has  been  in  part  performed^  and  the  plaintiff  has  derived  some  benefit, 
and  by  recovering  a  verdict  the  parties  cannot  be  placed  in  the  exact  situa- 
tion in  which  they  origioally  were  when  the  contract  was  entered  into  (y) 

fo)  2  Bla.  Rep.  1078 ;  1  Esp.  268  j  2  Id.        (t)  6  T.  R.  181. 


(o)  2  Bla.  Rep.  1078 ;  1  Esp.  268  j  2  Id.        (t)  6  T.  R.  181. 

19 ;  4  Id.  221 :  1  Stark.  R.  65  :  2  B.  &  Aid.        (u)  Lucas  ».  Worswick,  1  Mood,  fie  Rob. 

'1.  293. 

(z)  Id.  Und. ;  Bilbie  o.  Lamley,  2  East, 
469  J  Milnes  v  Duncan,  6  Bar.  &  Cres.  677 ; 


63 
171. 

(»)  4  Taunt.  334. 

\q)  1  R.  &  M.  394. 

(r)  3  Bar.  &  Cres.  814  ;  5  Dowl.  &  Ryl.    9  D.  &:  R.  735,  S.  C.  per  Bayley,  J. 
751 )  4  Bing.  5.  (y)  5  East,  449  j  2  STou.  &  Jcrv.  278. 

(0  7  T.  R.  181 ;  2  You.  &  Jerv.  284. 


(1)  Where  a  contract  is  rescinded,  assumpsit  for  money  had  and  received  will  lie  to 
recover  back  the  price.  Martin  v.  Uowil,  3  Brevard,  547  ;  Huckson  v,  Arant,  2  Brevard, 
264 ;  Stevens  v.  Lyford,  7  N.  Hamp.  360 ;  Richards  v.  Allen,  5  Shepley,  296  j  Luey  r. 
Bundy,  9  N.  Hamp.  298.  Where  more  money  is  realized  from  collateral  security  than  the 
amount  of  ^he  debt,  the  balance  may  be  recovered  as  moaey  had  and  received.  Randall  v. 
Rich,  11  Mass.  494;  Hunt  o.  Nevers,  i5  Pick.  500. 

(2)  Chitty  Cont.  (5th  Am.  ed.)  632,  623  and  notes. 

(3)  Chitty  Cont.  (6th  Am.  ed.)  622  n.  3.  Frost  ©.  Clarkson,  7  Cow.  24.  So  where 
inevitable  accident  has  prevented  a  }Mirty  from  fulfilling  a  contract,  he  ma^  recover  for  the 
part  performed,  on  an  implied  promise,  upon  a  quantum  meruit  count.  Willington  9.  West 
Boylston,  4  Pick,  101. 

(4)  Kelly  v.  Solan,  9  M.  &  W.  54  ;  Bank  of  Louis,  v.  Ballard,  7  Howard,  (Miss.)  371 : 
Norton  ».  Marden,  3  Shepley,  '15.  Money  paid  by  one  party  to  another  through  a  mutual 
mistake  of  facts,  in  respect  to  which,  both  were  equally  bound  to  inquire,  may  be  recovered 
in  this  action.  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287 ;  Wheadon  v.  Olds,  10  Wendell, 
174 :  Burr  v.  Vedder,  3  Wendell,  412  ;  Franklin  Bank  v,  Raymond,  3  Wendell,  69 ;  Potter 
V.  Everett,  2  HiU.  252. 

(5)  Elitot  V.  Swartwout,  10  Peters,  137 ;  Clarke  v.  Butcher,  9  Cowen,  674 ;  Hnbbud 
t».  MATtin,  8  Yerger,  498 ;  Jones  v.  Watkins,  1  Stewart,  81 ;  Dickens  v.  Jones,  6  Yerger, 
583 ;  Ladd  v.  Kenney,  2  N.  Hamp.  341 ;  Lee  «.  Stuart,  2  Leigh,  76 ;  Haven  v.  Foster^ 
9  Pick.  112  ;  Chitty  Cont.  (6th  Am.  ed.)  627,  628  notes  and  cases  citol,  633,  notes.  Ho- 
watt  V.  Dwight,  1  Wendell,  355 ;  Msivor  v.  Judah,  5  Leigh,  305  ;  Bean  c.  Jones,  8  N. 
Hamp.  149  J  Norton  v.  Marden,  3  Shepley,  45.  Money  even  improperly  recovered  by 
action  cannot  be  recovered  back.  Walker  v.  Ames^  2  Cowen^  428 ;  Cobb  o.  Cortiss^  S 
Johns,  470. 
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(1).    ThnSy  where  A.  agreed  in  consideration  of  a  premiinn  to  let  a  house     >▼•  m 
to  B.,  which  A.  was  to  repair  and  grant  a  lease  of  within  ten  days,  but  B.  ^^*"»  ^' 
was  to  have  immediate  possession ;  and  B.  paid  the  premium  and  tookpoM-  ^^^  ^ 
H$9um  and  retained  it  after  ten  days  although  A.  omitted  to  repair  and  action. 
grant  the  lease ;  it  was  held  that  B.  could  not  by  quitting  on  account  of  i.  In  as-. 
A.'s  default,  recover  back  the  premium  in  a  count  for  money  had  and  re-  ^^Q^psit. 
ceived,  but  was  bound  to  declare  specially  for  the  breach  of  the  agree-  ^^<™™<>» 
ment  (z).     So  where  a  party  sold  a  patent  right,  and  the  vendee  paid  the  ^ 
money  and  U8ed  the  patent  right  and  enjoyed  some  benefit  therefrom,  but 
it  afterwards  appeared  that  the  patent  was  invalid,  it  was  held  that  money 
had  and  received  could  not  be  sustained,  a  partial  benefit  having  been  re^ 
ceived  by  the  plaintiff  (a)  (2).    And  upon  the  same  principle,  where  the 
master  and  part-owner  of  a  vessel  agreed  to  purchase  the  moiety  of  his  part- 
ner, and  having  paid  the  purchase-money  and  received  the  title-deeds^  which 
he  deponted  as  a  security  with  a  third  person,  and  had  the  entire poesesnon 
of  the  vessel  given  up  to  him,  but  his  partner  afterwards  refused  to  exe- 
cute a  bill  of  sale  or  refund  the  money,  it  was  decided  that  an  action  for 
money  had  and  received  was  not  sustainable  (i).    Where  a  special  con- 
tract 18  still  open,  and  has  not  been  rescinded  by  mutual  coment^  it  is  nee* 
essarj  to  declare  specially :  as  if  a  horse,  &c.  be  sold  with  a  warranty  of 
soundness,  although  it  be  unsound,  and  the  purchaser  immediately  offer  to 
return  it,  he  cannot  recover  back  the  price  on  the  count  for  money  had 
and  received(  8),  if  the  vendor  refuse  to  receive  back  the  horse  ;  for  the 
warranty  can  *only  be  tried  upon  a  special  count  (c)  (4),  unless  there  was  [  *356  ] 
aa  express  stipulation  to  tako  back,  or  unless  there  was  actual  fraud  (d) ; 
and  in  such  case  the  count  for  money  had  and  received  is  not  maintainable, 
al&ough  upon  the  horse  being  tendered  to  the  seller  he  stated  that  if  the 
horse  be  unsound  he  will  take  it  back  and  return  the  money ;  provided  ho 
denies  the  unsoundness,  and  does  not  take  back  the  horse  {e).     If,  how- 
ever,  either  by  virtue  of  an  exprene  stipulation  in  the  original  contract  the 
plaiaUff  was  in  a  certain  event  entitled  to  rescind  it,  or  it  has  been  put  an 
end  to  by  the  agreement  of  both  parties,  the  common  count  may  be  sup- 
ported to  recover  money  paid  on  the  contract  (/)  (5). 

On  a  single  count  for  money  had  and  received  in  the  common  form,  vari- 
ous sums  received  at  different  times  may  be  recovered  (^). 

Tlie  count  must  describe  the  money  to  have  been  received  to  the  use 

(r>  5  East,  449.  Stark.  R.  51 ;  2  id.  175. 

(fl)  X  New  Rep.  260.  {d)  1  Crom.  &  M.  207. 

(*)  2  You.  &  Jerv.  278.  (c)  7  East,  274. 

(c)  Doug.  23  ;    7  East,  274  ;  2  Campb.        (/)  1  T.  R.  138 ;  7  East,  275,  276  ;  1  C. 

41t) ;  3  M.  &  Sel.  349,  fer  Le  filanc,  J.    As  <S:;  P.  18. 
to  aa  action  on  a  bill  given  for  a  horse  war-        (g)  2  Sauiid.  118,  n.  2. 
ranted  sound,  2  Taunt.  2 ;  14  East,  486  ;  1 


Where  one  voluntarily  pays  toll,  which  the  law  would  not  compel  him  to  pay,  he  cannot 
recover  it  back.    Sprague  o.  BicdsaU,  2  Cowen.  419. 

1)  Chitty  Cont.  (6th  Am.  ed.)  741,  743,  notcss  and  cases  cited. 

^2)  Chitty  Cont.  (6th  Am.  ed.)  623,  notes  and  cases  cited. 

^3)  Ix>ndTegoa  o.  Crowley,  12  Conn.  563.  Assumpsit  lies  on  a  promise  to  refund  the 
consideration  money  paid  for  land  sold,  although  there  be  a  covenant  o[  warranty,  where 
the  grantor  e&pressly  engaged  to  refund,  upon  being  notified  of  the  pendency  of  ejectment 
against  his  grantee  )  but  in  such  case,  the  action  must  be  on  the  special  contract.  Miller 
».  Watson,  4  Wend.  267. 

(4)  Thornton  ».  Wynn,  12  Wheat.  183.    See  Ashley  v.  Reeves,  2  M'Cord,  432. 

(5)  VideGillett  v.  Maynard,  5  Johns.  85;  Eames  v.  Savage,  14  Mass.  425;  Lyon  v. 
Aunoble,  4  Conn.  340 ;  Hudson  v.  Swift,  20  Johns.  24;  Dickson  v.  Cunningham,  Martin 
U  Yerger,  203 ;  Bradford  v.  Manley,  13  Mass.  139 ;  Conner  v.  Henderson,  15  Mass.  319. 


356  ^^  '^^^  BECLABATIOK. 

]▼.  ITS     of  the  person  or  persons  who  at  the  time  of  receipt  of  the  money  by  the 

r4RT8»  &c,  defendant  was  legally  entitled  to  it.    And  in  an  action  by  a  solvent  part* 

caa^  of^^  ^^^  ^^^  ^^®  assignees  of  another,  if  the  money  was  reerived  aifker  the 

action.       bankruptcy,  the  count  must  be  for  money  received  to  the  xme  of  the  sot 

1.  In  as-    vent  partner  and  the  assignees  as  such  (A)  ;  and  in  an  action  by  an  exaoo* 

sompsit.     tor,  if  the  money  were  not  received  until  after  the  death  of  the  testator, 

^^^^'"^^    the  plaintiff  could  not  recover  without  a  count  for  money  received  to  his 

^^^  *      use  as  executor  (t)  (1).     Under  the  count  for  money  had  and  received, 

only  the  sum  received  for  the  plaintiff's  use  is  recoverable  (2),  and  if  the 

plaintiff  seek  to  recover  ifiterest  or  expenses  incurred  (as  in  investigating  a 

title  to  an  estate  in  cases  where  the  claim  is  for  the  deposit,  fcc),  other 

counts  must  be  inserted  accordingly  (^  )  ;  unless  indeed  as  to  tnt«rest  since 

the  8  &  4  W.  4  c.  42,  sect.  28  (i). 

Interest.  Q^^^  indebitatus  count  ^^  for  interest  due  upon  the  forbearance  of  mon- 
ies due  from  the  defendant  to  the  plaintiff,  and  by  the  latter  forborne  to 
the  former  at  his  request,  &;c."  is  very  frequently  inserted  in  a  declaration 
in  assumpsity  especially  in  actions  on  bills  of  exchange  and  promissory 
notes  (8).  The  rule  was,  that  interest  was  not  recoverable  except  on  those 
instruments,  and  a  very  few  other  instances  (Q,  unless  there  had  been  an 
express  agreement  to  that  effect ;  or  unless  such  agreement  could  be  col* 

[  *857  ]  lected  from  the  usual  course  of  dealing  'between  the  parties  in  former  and 
similar  occasions  (ni) :  even  though  tihe  debt  was  due  on  a  written  agree- 
ment providing  an  express  or  contingent  period  for  payment  (n).  Ihos, 
in  the  absence  of  an  agreement  to  pay  interest,  it  was  not  recoverable  tof 
goods  sold  (o)  (4)  work  and  labor  (p),  money  lent  (j),  paid  (r)  (6),  had 
and  received  («)  (6),  or  upon  an  account  stated  (t) .    And  it  seems  to  have 

(h)  3  Bos.  fc  Pal.  465 ;  post,  vol.  ii.  308  j  1  East,  223  ;  4  C.  &  P.  124. 

(i)  M'LacWan  v,  Evans,  1  You.  &  Jerv.        (n)  9  B.  &  C.  378 ;  4  M.  &  R.  305,  S.  C. 
)0  ;  and  see  form  in  2  Saund.  207,  208.  (0)  6  Esp.  45.    Except  where  a  biU 


380  ;  and  see  form  in  2  Saund.  207,  208. 

(j)  1  B.  &  P.  306;  Bia.  Rep.  1078:  4  to  Kave  been  given,  13  £ast,  98. 

Esp.  223  ;  2  Campb.  426 ;  see  3  Taunt.  157.  (p)  1  Hen.  Bla.  305  ;  2  Wils.  205.    Chitty 

(k)  Post.  Cont.  (5th  Am.  ed.)  145,  n.  2. 

(/)  As  bonds,  7.T.  R.  124  j  15  East,  225 ;  (q)  9  B.  &  C.  378  ;  4  M.  &  R.  365,  S.  C. 

or  money  awarded  to  be  paid  on  a  named  (r)  3  Stark.  R.  132. 

day,  if  demanded,  &c.,  3  Camp.  468.    See  (s)  2  Campb.  420  j  1  B.  &  P.  307.    Not 

in  general  Chit.  jnn.  Contr.  195 ;  posty  vol.ii.  even  in  action  against  an  auctioneer  to  re- 

(m)  I  Camp.  50 ;  2  Id.  426 ;  1  B.  &  P.  cover  deposit,  see  8  Taunt.  45 ;  6  Ring.  134. 

307  ;  2  Id.  472  J  9  B.  &  C.  381 ;  4  M.  &  B.  (t)  6  Esp.  45. 

(1)  An  administrator,  supposing  an  estate  insolvent,  to  be  solvent,  paid  a  creditor  more 
than  his  share ;  afler  final  settlement,  he  was  held  entitled  to  recover  back  the,  difference  in 
an  action  for  money  had  and  received.  And  such  action  was  properly  brooght  in  his  indi- 
vidual character  and  not  as  administrator.  Rogers  v.  Weaver,  5  Ham.  536 ;  Walker  v. 
Hill,  17  Mass.  380  ;  Walker  v.  Bradley,  3  Pick.  261 ;  Bliss  cr.  Lee,  17  Pick,  83  ;  Austin  o. 
Henshaw,  7  Pick.  46. 

^2)  Contra  Pease  v.  Barber,  3  Caines,  266.  In  that  case,  Kbnt,  C.  J.,  delivering  the 
opmion  of  the  court,  says : — "  The  action  fiir  money  had  and  received,  is  an  equitable  ac- 
tion, and  the  party  must  show  that  he  has  equity  and  conscience  on  his  side.  The  rule  in 
equity  is  to  allow  interest  in  many  cases  for  money  had  and  received.  There  may  be  cases 
in  which  the  defendant  ought  to  remind  the  principal  merely,  and  there  may  be  other  cases 
in  which  he  ought,  ex  aque  et  bonot  to  rcfuna  the  principal  with  interest.  Each  case  will 
depend  npon  the  justice  and  equity  arising  out  of  its  peculiar  circumstances,  to  be  disclosed 
at  the  trial.''  See  ante,  351  and  note.  Under  the  counts  for  money  had  and  received,  and 
money  paid,  no  special  damage  can  be  recovered,  but  resort  must  be  had  to  a  special  count 
for  that  purpose.    Hanna  v.  Pegg,  1  Blackf.  186. 

(3)  A  declaration  on  a  note  given  out  of  the  country,  demanding  interest,  should  aver 
what  is  the  rale  of  interest  where  the  note  is  given.    Surlott  ©.  PraU,  3  Marsh.  175. 

(4)  Chitty  Cont.  (6th  Am.  ed.)  644,  645,  notes,  and  cases  cited. 

(5)  Chitty  Cont.  (6th  Am.  ed.)  645,  n.  3. 

(6)  Chitty  Cont.  (6th  Am.  ed.)  645,  n.  4. 
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been  ihat  where  the  demftnd  was  of  Boeh  a  nature  that  the  law  £d  not  h»    n.  m 
ply  a  contract  for  interest,  and  none  was  agreed  for,  it  should  not  he  allow-  T^^^*'^' 
ed  merely  because  the  debt  had  been  wrongfully  withheld  after  the  creditor  xhe^'canse 
had  repeatedly  applied  for  payment  (u)  (1).    This  defect  in  the  law  en-  of  action. 
oonraged  the  disposition  to  delay  the  payment  of  just  debts  and  was  there-  i.  In  as- 
fore  rectified  by  3  &  4  W,  4,  c,  42,  sect.  28,  which  enacts,  "  That  upon  san^I-it. 
aU  debts  or  sums  certain,  payable  at  a  certain  time  or  otherwise^  the  jury  ComnMn 
on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  ^^^'^^ 
shall  think  fit,  attow  intereit  to  the  creditor  at  a  rate  not  excee£ng  the 
current  rate  of  interest  from  the  time  when  such  debts  or  sums  certain 
were  payable,  if  such  debts  or  sums  be  payable  by  yirtue  of  some  written 
uutrument  at  a  certun  time,  or  if  payable  otherwise,  then  from  the  time 
when  demand  of  payment  eJuM  have  been  made  in  writing^  bo  ae  each  de- 
mand shaU  give  notice  to  tiie  ddtor  that  interest  uriU  be  claimed  from  the 
date  of  9H4A  demand  until  the  term  of  payment  (y)  ;  proTided  that  interest 
shall  be  payable  in  all  cases  in  which  it  is  now  pa3rable  by  law." 

Sect.  29  enacts,  *^  That  the  jury,  on  the  trial  of  any  issue,  or  on  any 
mqmsition  of  damages,  may,  if  they  shall  think  fit,  give  damages  in  the  na- 
ture of  interest,  over  and  above  the  value  of  the  goods  at  the  time  of 
the  conversion  or  seiaure,  in  all  actions  of  trover  or  trespaes  de  bonie  ae^ 
portatis^  and  over  and  above  the  money  recoverable  in  all  actions  on 
foHdes  of  aeeuranee  made  after  the  passing  of  this  act." 

Sect.  80  enacts,  <<  that  if  any  person  shall  sue  out  any  writ  of  error 
upon  any  judgment  whatsoever  given  in  any  Court  in  any  action  personal, 
and  the  Court  of  error  shall  give  judgment  for  the  defendant  thereon,  then 
interest  ehall  ba^aUowed  by  the  Court  of  error  for  such  time  as  execution 
has  been  delayed  by  such  writ  of  error,  for  the  delaying  thereof. 

In  general  it  was  conmdered  that  the  declaration  should  be  special  where 
damages  for  the  loss  of  the  use  of  money  are  sought  to  be  recovered,  and 
the  claim  is  not  eo  nomine  for  interest  as  a  debt  (2).  Upon  a  contract  *for  [  *858  ] 
the  sale  of  goods  to  be  paid  for  by  a  bill  at  a  certain  date,  it  was  holden 
the  price  might  bear  interest  from  the  day  when  the  bill,  if  it  had  been 
given,  would  have  been  due,  and  that  the  interest  might  be  recovered  as 
damages  on  a  special  count  for  the  non-delivery  or  non  payment  of  the 
bill ;  and  that  if  in  such  a  case  upon  a  general  count  for  goods  sold  and  de- 
livered, the  jury  should  give  the  price  and  interest  as  damages,  the  Court 
would  not  on  that  account  set  aside  the  verdict  (a;).  So  where  the  defend- 
ant, who  had  contracted  for  goods,  was  to  return  them  in  a  year,  or  other- 
wise to  pay  for  them  with  interest^  and  the  declaration  was  only  for  goods 
sold,  and  interest  on  money  forborne,  the  Court  would  not  set  aside  the 
verdict,  or  reduce  the  damages,  although  the  jury  gave  interest,  which,  in 
strictness,  should  have  been  claimed  upon  a  special  count  (y).  In  each  of 
these  cases  there  was  a  just  claim  to  interest  in  the  shape  of  damages  (z). 
The  form  of  the  count  for  interest  will  be  found  in  the  second  volume  (a). 
It  may  be  advisable  to  insert  it  where  interest  may  be  recoverable ;  but 
since  the  statute  8  &  4  W.  4,  c.  42,  sect.  28,  it  may  be  recoverable  in 

J«)  9  B.  &  C.  380 ;  4  M.  &  R.  308,  S.  C.  entitle  the  plaintiff  to  interest  tHm  that  day. 

vide  3  Bing.  353 ;  9  Price,  134.  (x)  Tannt.  157. 

(v)  And  vet  in   Pierce  «.  Fothergitt,  1  (y)  2  Bing.  4. 

Hod^  R.  251,  it  waci  held  that  the  issaing  (jr)  See  Id.  6;  and  12  East,  419. 

a  wnt  of  sammoQs  is  a  sufficient  demand  to  (a)  Fotty  vol.  ii. 


i 


1)  Riley  ©.  Seymoor,  1  Wend.  143. 

2)  Aahby  v.  Aahby,  3  M.  A.  P.  18S. 
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ir.  ITS     many  cases  without  ezpremly  declaring  for  interest^  proTided  the  damages 
rujTs,  &c.  ^^  ^^^  conclnaon  be  sufficient  to  caver  it. 

Tb/cxase      ^^  ^^  advisable  in  all  declaration  in  assumpsit  for  the  recovery  of  » 
of  action,    monej  demand  (excepting  against  an  infant,  who  cannot  in  law  state  an 
1.  Id  as-     account),  to  insert  a  count  on  an  accownt  stated  (6).     The  acknowledgment 
siimpsit.     i)y  ^0  defendant  that  a  certain  sum  is  due,  creates  an  implied  promise  to 
^OD^^    pay  the  amount,  and  it  is  not  necessary  to  set  forth  the  sutjeet^mtUter 
Account     ^^  ^^^  original  debt  (0)  (1)  ;  nor  is  the  amount  of  the  sum  alleged  in  the 
stated.        count  to  be  due  material  (d)  (2)  ;  nor  is  it  necessary,  in  order  to  suppoi^ 
this  count,  that  the  defendant's  admission  should  relate  to  more  than 
one  item  or  transaction,  or  that  there  should  have  been  cross  dealings  or 
accounts  between  the  parties  («).    The  present  rule  is,  that  if  a  fixed 
and  certain  sum  is  admitted  to  be  due  to  a  plaintiff,  for  which  an  action 
would  lie,  that  will  be  evidence  to  support  a  count  upon  an  accocmt  atat* 
ed  (/)•     But  an  account  stated  is  not  proper  to  recover  a  single  9um  un- 
der an  express  contract,  but  lies  only  where  an  account  has  been  stated 
with  reference  to  farmer  transactions  (^)  (3).     An  attorney's  bill  cannot 
[  *359  1  be  recovered  under  this  *count  without  duo  proof  of  delivery  of  a  signed 
bill  (K).     Where  arbitrators  award  a  sum  of  money  to  be  due,  it  may  be 
recovered  under  this  count,  unless  the  submission  was  by  bond  (t)  (4). 
But  a  party  can  only  recover  under  this  count  when  a  certain  and  precise 
sum  is  admitted  to  be  due  (Ar)  ;  and  an  acknowledgment  of  a  debt,  but  with- 
out naming  or  referring  to  a  sum  certain,  does  not  enable  a  plaintiff  to  re* 
cover  on  this  count  even  nominal  damages  (Z)  ;  and  where  a  debt  is  actually 
in  existence  (m),  and  a  prior  transaction  (n).     But  it  may  be  shown  by 
other  evidence  than  the  defendant's  admission,  that  the  sum  to  which  he  re* 
ferred  was  of  a  precise  and  stipulated  amount  (0).    An  admission  by  the- 
defendant  in  a  conversation  with  a  third  person  that  he  was  indebted  to  the 

(b)  2  Mod.  44  ;  IT.  R.  42.  What  is  evi-  ter  v.  Cooper,  4  Tyr.  264,  265 ;  1  Cr.  M.  & 
dence  of  an  accoant  stated,  see   10  East,     R.  387. 

104 ;  11  Id.  118,  124  ;  13  Id.  249 ;  2  B.  &  (g)  Clarke  v.  Webb,  2  Dowl.  671 ;  1  Cr. 

P.  363:  2  M.  fie  Sel.  265  j  16  East,  420 ;  3  M.    &  R.  29;    and  see  Allen  v.  Crop,  2 

Stark.  R.  10  ;  1  R.  &  M.  239  j  7  Ring.  10 1 ;  Dowl.  546  ;  or  when  it  lies   Ercke  v.  Nokes, 

fireckoB  v.  Smith,  1  Adol.  fc  EU.  488.    Ad-  3  Car.  6c  P.  170 ;  1  Mood.  6c  R.  359. 

mission    of  the    receipt  of    money  before  (h)  See  preceding  note. 

commissioners  of  bankrupt  on  a  compulsory  (H  1    Esp.     194  ;    Tidd,    9th    ed.    834 ; 

examination,  7  B.  &  C.  623 ;  1  M.  &  R.  Peake's  G.  W.  P.  227  j  5  T.  R.  6 ;  but  see  1 

518,  S.  C.    Not  conehisive  evidence,  when,  Esp.  377. 

i  T.  R.  42;  4  B.  4c  C.   281,  715 ;  1  Esp.  (k)  4  Moore,  542 ;  13  East,  249. 

159  ;  6  Id.  24.    As  to  stamp,  I  Bing.  131.  (/)  Beniascoui    v.    Anderson,    Mood.    Ac 

(c)  2  Mod.  44 ;  2  T.  R.  480.  Malk.  183. 

(d)  2  Saund.  122  n.  3 ;  1  Bla.  Rep.  65 ;  (m)  5  Moore,  114  to  116 ;  or  a  moral  ob- 
1  Burr.  9.  ligation,  3  Car.  &  P.  170. 

(«)  13  East,  249;    5  M.   &  Sel.  65  j  2        (n)  1  Crom.  M.  &'Ros.  29. 
Saund.  122,  n.  6,  5lh  ed. ;  3  C.  &  P.  236.  (0)  5  Moore,  114 ;  2  C.  &  P.  109. 

(/)  Per  Parke,  B.  and  Alderson,  B.  Por- 

■  ■■"■■I''.      '     111..     I        I  -.        I  .Pill      II-         ■         I  ■■■II  . 

(1)  Tas9ey  v.  Church,  4  Watts  6c  Serg.  141 ;  Fitch  9.  Leitch,  11  Leigh,  471.  Assamp> 
sit  lies  U>  recover  a  balance  struck  and  promised  to  be  paid,  though  the  account  embrace 
specialties,  with  other  securities.  Gilson  v.  Stewart,  7  Watts,  100.  It  was  held  in  Cathell 
9.  Gtoodwin)  1  Har.  dc  Oill.  463,  that  under  the  counts  for  money  lent,  paid,  laid  oat  and 
expended,  and  an  wsimul  computassent,  the  plaintiff  was  entitled  to  recover  b^  evidence  of 
the  defendant's  dishonored  bill,  drawn  payable  to  the  order  of  the  plaintiff's  wife. 

(2)  But  where  the  count  was  on  an  accoant  stated  between  the  parties,  wherein  the  de- 
fendant was  found  in  arrear,  dec.  to  the  plaintiff,  in  the  sum  of  £21  6}.  and  that  the  defend- 
ant promised  to  pay  it  in  consideration  of  forbearance,  it  was  held,  that  the  exact  sum  must 
be  proved,  and  the  plaintiff  having  a  debt  due  of  £20  18s.  was  nonsnited,  though  it  would 
have  been  sufficient  if  the  sum  were  laid  under  a  videlicet.  Amfield  v.  Bate,  3  Mau.  6c 
Xelw.  173. 

(3)  Clute  V.  Bailey,  239. 
Bates  •.  Curtis,  21  Pick.  247. 
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l^ntiff  in  a  named  sdid  is  not  eyidence  of  an  account  stated,  nnleaa  the  ^^.^J^^ 
iird  person  was  the  plaintiff's  agent  (p).    In  an  action  by  an  executor ^  ^^j^j- /^hc 
evidence  that  the  defendant,  on  being  applied  to  for  payment  of  interest,  ^^^  of 
stated  he  would  bring  him  some  on  a  certain  day,  is  insufficient  to  support  action. 
an  account  stated  ;  there  being  no  acknowledgment  of  any  precise  debt  <^  i.  In  u- 
a  given  character,  or  any  thing  to  show  in  what  capacity  the  plidntiff  was  !^^^  * 
entitled  (}).    And  it  seems  that  the  admission  should  be  clear  and  unquali*  coants 
fied  (r). 

If  an  account  be  stated  and  agreed  of  what  is  due  for  growing  crops  not 
previously  served,  it  is  a  valid  plea  that  there  was  no  contract  in  writing 
signed,  so  as  to  take  the  case  out  of  the  statute  against  frauds,  29  Oar.  2, 
c.  3,  8.  4,  but  if  the  account  were  stated  after  the  severance,  that  fiMt 
might  be  replied  (s). 

In  framing  the  pleading  rules  of  Hil.  Term,  4  W.  4,  it  was  considered  ^^^  * 
that  in  assumpsit  and  debt  on  simple  contract  it  is  just  that  the  plaintiff  ^poi^  ^^ 
should  be  at  liberty  to  proceed  as  well  for  the  original  debt  as  also  upon  scooont 
an  admission  that  it  is  due,  and  therefore  the  rule  expressly  prot^ulei,  **  that  |^^^  ^^ 
a  count  for  money  due  on  an  account  stated  may  he  joined  with  any  other  ^ot  be 
count  for  a  money  demand,  though  it  may  not  be  intended  to  establish  a  added, 
distinct  subject-matter  of  complaint  in  respect  of  each  of  such  counts." 
But  as  Reg.  Gen.  Hil.  T.  2  W.  4,  subjects  a  plaintiff  to  the  payment  of 
costs  upon  every  i99ue  which  he  does  not  establish  in  evidence,  this  count 
should  not  be  added  unless  there  be  strong  ground  for  expecting  that  it  will 
be  proved  by  evidence* 

We  have  seen  that  in  actions  by  or  against  executors,  where  nx  yeaxs  Common 
have  elapsed  since  the  death  of  the  testator,  or  if  it  be  on  any  *other  ac-  ^q^^w 
count  noaterial  for  the  plaintiff  to  avail  himself  of  a  promise  or  acknowledge  and 
ment  by  the  defendant  since  the  death,  it  may  be  necessary  to  add  all  or  ^fasfut 
one  of  the  common  counts  on  promises  to  or  by  the  executor  in  that  cha*  ^^^"^ 
racter,  for  otherwise  such  promise  or  acknowledgment  cannot  be  given  in  being  stud 
evidence  (t)  (1)  ;  and  this  set  of  counts  usually  follows  the  common  breach  **  p«^j««- 
at  the  end  of  the  first  set  of  counts  (ti).    .The  same  necessity  may  arise  in  ^SuLae^ 
actions  by  the  assignees  of  a  bankrupt.    And  so  in  actions  against  A.,  B.,  ten. 
and  C,  the  husband  of  B.,  in  order  to  give  in  evidence  a  promise  by  A.  [  *S60  ] 
and  B.  before  the  marriage  of  B.  and  C,  to  take  the  case  out  of  the  stat- 
ute, a  count  on  such  promise  before  marriage  must  be  added  (x).    In  gen- 
eral, however,  where  there  has  been  an  absolute  promise  or  acknowledg- 
ment to  the  original  creditor  within  six  years,  so  as  to  take  the  case  out  of 
the  statute  of  limitations,  it  suffices  to  declare  upon  the  original  contract  (y) 
(2).     In  declaring  at  the  suit  of  a  surving  partner  in  indebitatus^  every 
count  should  technically  state  the  death  of  the  deceased  partner ;  but  if  the 

(p)  Breckon  v.  Smith,  1  Adol.  ic  £11.  448.  and  see  form,  2  Saund.  207,  208. 

(q)  4  B.  Ac  C.  235.  (u)  See  the  forms,  pos^,  vol.  ii.,  and  see 

(r)  1  R.  Ac  M.  239.  an  old  form,  2  Saund.  207,  208. 

(s)  Earl  Falmouth  v.  Thomas,  3  T>t.  26.         (z)  1  B.  Ac  C.  248 ;  2  D.  Ac  fi.  363,  S.  C. 

(0  Anie,  208;  1  Young.  Ac  Jervis,  308;        \y)  Ante,  309;  7  Bing.  163. 
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See  Bishop  v.  Harrison,  2  Leigh,  532, 

y^j  Oliver  v.  Gray,  1  Har.  Ac  Gill,  204  ;  Angell  on  Limitations,  (2nd  ed.)  315  ;  Betton 
V.  Cutts,  11  N.  Hamp.  170,  179 ;  lUsley  v.  Jewett,  3  Metcalf,  445 ;  Chitty  CJontr.  (7th  Am. 
ed^  821  in  note. 

The  declaration  on  the  debt  of  a  bankrapt  or  insolvent  debtor,  vhich  has  been  revived 
by  a  new  promise,  may  be  on  the  original  debt.  Maxim  v.  Morse,  8  Mass.  127 ;  Shippey 
V.  Henderson,  14  Johns.  178 ;  Lang  v,  Mackenzie,  4  Garr.  Ac  Fayne,  463. 


OF  THE  DECLARATION. 


^'  '^  ^^^^  ^  averred  b  tke  first  ommt  it  will  ioffioe,  ud  a  damurrer  in  reqieei 
6tM^''       ^^  ^  omisaioD  in  a  9iMb9eque9U  count  has  been  considered  frivolous  (jt)  (8). 

The  caose 

of  action.       The  statement  of  a  Ireack  special  oontraot  ^ted  in  anummmt  has 
The  already  been  considered  (a).    The  Beg.  Gen.  Trin.  Term,  1  W.  4,  pre- 

^he^-^  scribed  a  more  concise  form  of  stating  Uie  bnaek  of  one  or  more  oommon 
tnon  4»tmu.  indebUotUB  counts  than  had  heretofore  been  adopted,  and  which  should  be 
pursued  as  an  admirable  model  Qi)  (2).  Even  in  assigning  this  breach  by 
non-payment  of  the  eommon  counts,  it  is  advisable  to  admit  in  the  aggregate 
all  payments  made  by  the  defendant  on  account,  so  as  to  avoid  the  expense 
<yf  a  plea  of  payment  (<;)•  la  an  action  by  assignees  m  that  character,  a 
breach  that  Uie  defendant  did  not  pay  the  plaintiib,  without  alleging  as  as- 
signees,  is  6u£Eicient  on  special  demurrer,  and  indeed  proper  and  prefera- 
ble (<I>. 


DEBT. 


We  have  already  considered  v}hm  the  action  of  debt  mBj  be  $uppar- 
ted  («).  In  framing  the  declaration  in  this  action,  the  general  requisites 
and  qualities  of  all  declarations,  which  have  already  been  pointed  out  must 
be  observed  (/).  The  particular  parts  may  be  considered  under  the  same 
arrangement  as  in  assumpsit  (^)  ;  and  most  of  the  rules  to  be  observed  in 
£  *861  ]  framing  declarations  in  that  form  of  action  ^equally  govern  in  the  action  of 
debt,  and'dierefore  it  will  only  be  necessary  to  point  out  the  distinctions. 

The  tide  of  the  Covrt  and  the  actual  date  of  the  day  of  delivering  or 
iMng  the  declaration  and  the  venue^  have  alreadv  been  considered  (A).  The 
eemmeneement  of  the  declaration  preceding  the  statement  of  the  cause  of 
action  is  similar  to  that  in  assumpsit  (t)  ;  except  in  the  description  of  the 
lerm  of  action,  when  that  is  stated,  and  even  that  description  may  be  omit- 
ted (i).  In  an  action  on  a  specialty,  the  party  should  be  declared  against 
in  the  name  by  which  he  signed  the  deed  (Z).  The  debt  demanded,  if 
unnecessarily  stated  in  the  commencement,  should  regularly  be  the  aggre- 
gate af  all  the  suns  alleged  to  be  due  in  the  different  counts  ;  but  a  mis- 
take in  this  respect,  whether  more  or  less  be  stated,  will  not  be  a 
cause  of  demurrer;  nor  is  it  necessary  to  prove  that  that  debt 
amounted  precisely  to  the  sum  alleged  to  be  due  (m)  (3).  In  general, 
the  declaration  Aould  be  in  the  debet  and  detinet  (ti)  ;  but  upon  the 
principle  that  a  man  may  complain  of  onlv  a  part  of  his  grievance,  and  not 
of  the  whole,  the  plaintiff  may  abridge  his  demand  and  declare  in  the  det- 
inet only,  instead  of  the  debet  and  detinet  (m).  And  in  action  by  and 
against  executors  and  administrators,  the  declaration  should  technicaUy  be  in 

i)  AnU,  285  to  289.    See  the  fonn,  post 


Title  of 
Oooit, 
tenxi}  ve- 
nue, and 
com- 
meoce- 
snent. 


(z)  Undershell  v.  FiUler,  5  Tyr.  392 ;  1 
Crom.  M.  &  Res.  900. 

(a)  AnUy  332. 

Ybj  See  fonSf  potty  toI.  it 

h)  AnUy  338 ;  Bosaiu}aet's  Rales,  85,  86 ; 
and  see  forms  of  admissum  pott,  vol.  ii. 

(d)  Cobbett  o.  Cockiaae,  8  Ring,  17. 

[e)  Ante,  108  to  115. 
/)  Amu,  244  to  261. 

^re,  289  to  339. 
Jln/e,  262to280. 


s 


vol.  u. 

(k)  11  East,  62 ;  Straughan  v.  Rnckle,  i 
HaiT.  &  WoU.  519. 

(/)  Ante,  244;  245. 

Cm)  Ante,  113,  114.  See  (he  form,  po$if 
vol.  ii. ;  11  East,  62. 

(«)  Com.  Dig.  Pleader,  2  W.  8 ;  Bac  Ab. 
Debt,  F. 

(m)  Per  Lord  Ellenbonrngh,  C.  J.,  4M. 
&  S.  125. 


'3)  See  ante,  284,  285  and  notes. 

^2)  One  averment  of  a  nqaest  and  a  nflital  to  pay  ib  suffideat  for  any  number  of  the 
commao  counts.    Rider  a.  Robbinsi  13  Maw.  284. 
(3)  See  Hampton  «.  Baa^  ^  Pta^  SJB. 


^ 
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the  deUnet  onlj  (8)  ;  except  in  aa  action  upon  a  jadgment  recoyered  against     rv,  m 
an  executor  suggesting  a  devtwtavit^  when  the  debet  and  detinet  is  proper  ^^^^*  **• 
(n)  ;  and  the  defendant  cannot  in  such  action  plead  plene  admiinitravit  (o)  xhe^caase 
(1).    But  a  declaration  in  tho  debet  and  detinet  against  an  executor  is  not  of  action, 
subject  to  a  special  demurrer,  as  the  former  will  be  rejected  as  surplusage  2.  in  debt. 
(p).    An  heir  should  be  sued  in  the  debet  and  detinet,  but  the  omission  of 
the  debet  will  be  aided  b;  yerdict  (9). 

The  mode  of  stating  the  cauee  of  action  varies  as  in  assumpsit,  accord-  ^^^^^ 
ing  to  the  nature  of  the  contract  or  matter  declared  on,  which,  we  have 
seen,  may  be  a  simple  contract,  a  specialty,  a  record,  or  a  statute  (r).  In 
debt  on  eimph  eontract^  express  or  implied,  to  pay  money  in  consideration 
of  a  precedent  debt  or  duty,  the  eubfeet^matter  of  the  debt  is  to  be  describ- 
ed precisely  as  in  the  common  counts  in  assumpsit  («)  ;  but  in  point  of 
form  the  indebitatus  count  in  debt  differs  from  those  in  assumpsit ;  for  al- 
though the  indebitatus  count  states  that  the  defendant,  on,  &c.  ^'  was  in- 
debted to  the  plaintiff"  in  a  named  sum  of  *money  *^  for  goods  sold,"  pre-  [  *362  ] 
eisely  as  in  assumpsit ;  and  it  is  not  necessary  to  set  forth  the  nature  or 
particulars  of  the  debt  with  more  precision  than  in  that  action  (t) ;  yet  in 
ihie  indebitatus  coviut J  no  promise  should  be  stated  as  in  assumpsit  (u)  (2) 
and  although  it  has  been  usual  to  conclude  each  count  with  the  allegation  that 
^'  by  reason  of  the  said  sum  of  money  being  unpaid,  an  action  had  accrued 
to  the  plaintiff  to  demand  and  have  the  same  from  the  defendant,  being  par- 
cel of  the  money  above  demanded,"  yet  that  allegation  is  unnecessary,  and 
the  usual  breach  at  the  end  of  the  declaration  will  suffice  (v)  ;  and  the  dis- 
tinction is  stated  to  be,  that  whenever  the  debt  arises  merely  by  the  judg- 
ment or  obligation,  kc,  and  not  from  any  thing  dehors^  a  non-performance 
of  the  obligation  is  to  be  laid,  and  the  conclusion  is  to  be  with  the  breach 
ad  damnum ;  but  that  where  the  debt  arises,  not  by  the  obligation  alone, 
but  also  by  some  matter  dehors  stated  in  the  declaration,  there  the  count 
should  conclude  per  quod  actio  accrevity  &c.  as  in  debt  on  a  lease  for  rent 
(x).  The  quxintum  meruit  and  mtantum  valebant  counts,  when  formerly 
adopted,  but  which  always  seemed  to  be  unnecessary  and  injudicious  (y), 
resembled  those  in  assumpsit,  except  that  the  words  *'  agreed  to  pay" 
should  be  inserted,  instead  of  ^^promised  to  pay"  (d)(2),  and  that  such  counts 
in  general  conclude  with  the  same  allegation  per  quod  actio  accrevit^  &;c. 
as  the  indebitatus  count  (a)  (4).  And  it  has  been  recently  held  that  the 
words  ^^undertook  and  agreed  to  pay,"  in  a  quantum  meruit  count,  do  not  nee* 
essarily  import  the  form  of  action  to  be  in  assumpsit,  but  are  good  in  debt  (6). 
The  Reg.  Gen.  Trin.  T.  1   W.  5,  although  it  does  not  prescribe  any  form 

(»)  Post,  vol.  ii. ;    Rol.  Ab.  603 ;  Bac.        (/)  2  T.  R.  28  j  post,  vol.  ii. 
Ab.  Debt,  F. :  3  East,  2 ;  Com.  Dig.  Plea-        (11)  Id;  12  Mod.  511  j  3  B.  &  Aid.  208 ; 

dcr,  W.  8.  2  Smith  Rep.  618  ;  2  B.  &  P.  78. 

(0)  1  Wils.  258.  (v)  Post,  Yol.  ii. ;  Gilb.  Debt,  414. 

Cp)  Gardner  v.  Bowman,  4  Tyr.  412.  (z)  Gilb.  Debt,  415. 

(q)  Com.  Dig.  Pleader,  2  East,  2 ;  3  East,        (y)  Ante,  109,  note  (q). 
2:  2  Saund.  7.  n.  4.  (2)  Supra,  note  (u). 

(r)  Ante,  109  to  112.  (a)  Post,  vol.  ii. ;  Gilb.  Debt,  414. 

(5)  See  the  cases.  Com.  Dig.  Pleader,  2       (d)  Gardner  v.  Bowman,  4  Tyr.  412,  cit- 

W.  11.  ing  Ninam  9.  Bland,  3  Smith,  114. 


(1)  Childre&j  v.  Emory,  8  Wheat.  642. 

(2)  Vide  Spolswood  v.  Price,  3  Hen.  &  Munf.  123. 

(3)  Metcalf  v.  Robinson,  2  M'Lean,  363.    But  see  State  Bank  v.  Clark,  2  Pike,  375. 

(4)  Metcalf  v.  Robinson,  2  M'Lean,  363. 

(5)  Payne  v.  Smith,  12  N.  Hamp.  34. 
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IV.  IT3  in  Mt^  yet  direots  that  declarations  on  bills  and  notes,  and  for  common 
FARTS,  dec.  debts,  shall  be  drawn  as  concisely  in  debt  as  in  assumpsitj  and  that  no  costs 
^^'of  ^^^  ^^y  extra  length  shall  be  allowed,  and  as  the  same  rule  impliedly  abol- 
action.  ishes  a  quantum  meruit  or  valebant  count  in  assumpsit^  so  those  forms  are 
2.  la  debt,  impliedly  abolished  in  debt  (c). 

The  mode  of  framing  a  declaration  in  debt  on  legal  lie^ities,  on  awards^ 
and  for  escapes^  &c.  is  shown  in  the  second  volume  (cl)(  1).    Debt  lies  on  a 
special  contract  to  pay  money ^  and  if  such  contract  be  specially  declared 
upon,  and  be  not  under  seal,  so  that  a  consideration  is  necessary,  the  dec- 
laration should  show  such  consideration,  and  may  in  general  be  framed  like 
a  declaration  in  assumpsit ;  with  this  exception,  that  it  must  be  alleged  that 
[  *363  ]  the  defendant  agreed^  not  that  he  promised  to  pay  (e)*(2). 
On  special-      Iq  debt  upon  a  specialty  j  the  declaration  usually  proceeds  at  once  to  the 
ties.  statement  of  tho  specialty,  without  any  inducement  or  statement  of  the 

consideration  upon  which  the  contract  was  founded  (/)  ;  for  in  general  the 
circumstances  under  which  the  deed  was  made  are  immaterial,  and  a  con- 
sideration is  seldom  essential  (^)  (3).  It  is  principally  in  this  respect  that 
the  declaration  on  debt  or  covenant  on  a  specialty  differs  from  that  in  as- 
sumpsit. Thus  in  debt  upon  a  bond,  the  declaration  states,  '^  that  the  de- 
fendant, on,  &c.  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and 
now  shown  to  the  Court  here,  acknowledged  himself  to  be  held  and  firmly 

bound  to  the  plaintiff  in  the  sum  of  £ ,  to  be  paid  to  the  plaintiff,"  and 

then  states  the  breach  by  the  non-payment  of  that  sum.  So,  in  debt,  or 
covenant  upon  a  lease  by  the  lessor  against  the  lessee^  it  is  not  necessary 
to  set  forth  the  lessor's  title  to  the  lands  demised  ;  but  the  declaration  mere- 
ly alleges  ^'  that  the  plaintiff,  on,  &;c.  by  a  certain  indenture  made  between 
him  and  the  defendant,  and  under  the  defendant's  seal,  and  of  which  the 
plaintiff  makes  a  profert,  demised,"  &c.  (h)  ;  and  in  this  case,  if  the  title 
be  unnecessarily  set  forth,  an  imperfect  statement  of  it  may  not  be  fatal  on 
error  (t)  (4). 
Induce-  Inducements  however  are  sometimes  necessary,  and  in  the  statement  of 

mentwhen  ^^em  the  preceding  rules  and  observations  in  the  stat-ement  of  induce- 
nec^ary.  T^^^^  ^^  assumpsit  will  be  here  applicable  (i).     In  an  action  on  a  lease  at 
the  suit  of  the  assignee  of  the  reversion,  or  of  the  heir  of  the  lessor,  or 
by  an  executor  of  a  termor,  for  rent  which  became  due  after  the  death  of 
the  testator,  the  declaration  must  state  the  title  of  the  lessor  to  the  demised 

(c)  See  the  rule  and  prescribed  fonn,  postf    W.  9. 

vol.  ii. ;  and  the  forms  m  debt,  id.  (g)  Tlowd.  308 ;  8  T.  R.  477 ;    4  East, 

(d)  Postf  vol.  ii. ;    antCj   108.    See  also    200;  1  Fonbl.  347 ;  |W5/,  399. 

Com.  Dig.  Pleader,  2  W.  11.  (h)  Stra.230, 231 ;  1  Saund  233  a,  note  2. 

(e)  See  ante^  114;  and  as  to  variances  in  (i)  Stra.  230,  231;  Qu€ere  if  traversed  by 
stating  the  consideration  and  contract;  see    defendant,  vide  infra, 

ante,  297  and  305.  (A)  Ante,  280  to  293. 

(/)  See  the  cases,  Com.  Dig.  Pleader,  2 

(1)  See  Jacob  v.  United  States,  1  Brock.  520. 

(2J  Metcalf  v.  Robinson,  2  M'Lean,  363.  Where,  in  an  action  of  debt,  two  several  sums 
are  oemanded  as  due  and  owing  in  separate  counts,  e.  g.  six  hundred  dollars  in  each,  the 
declaration  should  in  the  commencement  demand  the  aggregate  amount,  the  first  count 
should  demand  six  hundred  dollars,  &c.  parcel,  and  the  second  count  should  be  for  six  hun- 
dred dollars,  the  residue,  &c.  People  o.  Van  Epps,  4  Wendell,  387.  See  the  second  count 
in  Seymour  p.  Harvey,  8  Conn.  65. 

(3)  The  want  or  failure  of  consideration,  is  not  sufficient  at  law  to  avoid  a  specialty ; 
and  a  false  representation  or  warranty,  whether  in  writing  or  parol,  as  to  the  quality  of 
property  sold,  cannot  be  pleaded  in  discharge  of  a  bond  given  for  the  consideration.  Vroo- 
man  0.  Phelps,  2  Johns.  177;  Dorian  ».  Sarmnis,  Id.  177,  n.;  Dorr  ».  Mansel,  13  Johns. 
430.    See  the  note  vol.  2,  p.  963. 

{4)  Backus  v.  Taylor,  6  Munf.  488. 
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premises^  in  order  that  it  may  appear  that  he  had  such  an  estate  in  the     nr.  its 
reversion  as  might  be  legally  vested  in  the  plaintiff  in  the  character  in  yrhich  ^^"*»  *^°* 
he  sues,  and  legally  entitle  him  to  recover  the  damages  claimed  in  respect  ^^^  ^ 
of  the  breaches  of  covenant  (I) ;  and  this  even  where  the  estate  of  the  plain-  action. 
tiff  is  derived  from  the  king  or  a  corporation  (m)  ;  and  such  inducement  is  2.  In  debt, 
specially  traversable  (n).     Even  if  the  omission  to  state  the  lessor's  title  in  On 
an  action  by  a  reversioner  be  not  aided  by  verdict  (0),  yet  after  verdict,  in  specialties, 
covenant  by  a  devisee  in  fee,  an  averment  that  the  testator,  the  lessor,  was 
seized  and  died  seized^  (not  showing  of  \i\\dit  particular  estate  in  the  premi- 
ses), is  sufficient  (p).     Such  title  is  usually  shown  by  way  of  inducement 
preceding  the  statement  of  the  lease ;  as  when  the  action  is  at  the  suit  of 
an  heir,  by  alleging  that  the  lessor  was  seized  of  the  'premises  in  his  de-  [  *364  ] 
mesne  as  of  fee  (g)  ;  or  when  the  estate  demised  is  copyhold,  by  showing 
the  fact,  and  that  the  lessor  was  seized  at  the  will  of  the  lord ;  according 
to  the  custom  of  the  manor  (r)  ;  or  where  the  plaintiff  claims  as  assignee  of 
a  term,  or  as  executor  of  the  lessor  for  rent,  &c.  due  since  his  death,  by 
stating  that  the  lessor,  at  the  time  of  making  the  lease,  was  possessed  of 
the  demised  premises  for  the  residue  of  a  certain  term  of  years,  &c.  (b)* 
As,  however,  the  lessor's  title  in  the  action  upon  the  lease  by  the  owner 
of  the  reversion  is  only  inducement,  it  is  not  necessary  to  show  its  origin 
or  commencement,  although  the  lessor  had  not  a  title  in  fee-simple  ;  but 
had  only  Sk  particular  estate,  that  is,  an  estate  less  than  a  seisin  in  fee-sim- 
ple, as  an  estate  tail,  or  for  life,  or  years,  &c.     Thus,  if  the  lessor  held  for 
a  term  of  years,  and  the  plaintiff  sue  as  his  executor  or  assignee  of  the  re- 
version therein,  it  is  not  necessary  to  deduce  the  title  thereto  from  tho 
freeholder ;  it  suffices  to  show  the  term  which  the  lessor  had,  and  to  de- 
duce the  title  from  him  (f).    This  is  an  exception  to  the  general  rule  that 
the   commenceTnent  of  particular  estates  must  be  shown   in  pleading  (u). 
In  these  cases  the  lessee  and  his  assignee  being  estopped  by  the  deed  from 
denying  the  lessor's  title  generally^  cannot  plead  nil  habuit,  or  traverse  the 
entire  inducement ;  but  admitting  by  his  plea  that  the  lessor  had  some  legal 
interest  in  the  premises,  he  may  show  that  he  was  entitled  to  a  different 
estate,  and  thereby  in  effect  traverse  the  derivative  title  stated  in  the  dec- 
laration (2;).     The  form  of  declaring  against  an  heir  is  pointed  out  in  the 
second  volume  (y). 

The  time  of  making  the  contract  should  be  stated  as  in  assumpsit^  and  ^^,  ^ 
it  must  appear  and  be  expressly  shown,  when  a  specialty  is  tho  gist  of  the  ^J^^^ 
action,  that  such  contract  was  by  deed;  except  in  debt  for  rent  on  a  de-  and  other 
mise,  which  is  perhaps  almost  the  only  instance   where  a  deed  may  be  ad  requisite 
duced  in  evidence  in  suppoil;  of  a  count  not  mentioning  it  (2;).    It  must  al  tionsT 

(0  1  Saund.  233,  n.  2 ;  Stra.  230 ;  7  T.  post,  vol.  ii. 
B.  538;  Com.  Dig.  Pleader,  C.  36;  Gilb.        (0  Sec  Com.  Dig.  Pleader,  E.  19,  C.  43; 

l>ebt,  410  ;  Dyer,  365  b ;  4  Moore,  303 ;  1  post,  vol.  ii. ;  Stephen,  2d  edit.  364. 
B.  &  B.  531,  S.  C. ;  1  Dowl.  &  Ry.  N.  P.        (a)  Id.  ibid,    Co.  Lit.  308  bj  1  Saund. 

1 ;  1  M.  &  P.  633.    See  Post,  vol.  ii.  as  lo  Idb  d,  n.  1. 


manner  of  stating  inducements.  M  7  T.  Ii.  538,  539.    See  4  ^loore,  303  ; 

fm)  \  Saund.  187,  n.  I.  1  Dow.  &  Ry.  N.  P.  C.  1 ;  2  Bing.  54 ;  9 

(«)  4  M-Oore,  303  ;  1  B.  &  B.  531,  S.  C.  Moore,  130  ;  9  Bar.  &  Cres.  251 ;  4  M.  & 

(0)  See  11  Mod.  179;  Vin.  Ab.  Title,  D.  U.  20J,  S.  C. ;  Seymour  v.  Franco,  7  Law 

16  ;  1  Show.  71 ;  1  M.  &  P.  640,  642.  Journal,  18,  K.  B. ;  and  Whitton  v,  Pca- 

[p)  1  M.  Ac  P.  633 ;  4  Bingh.  646,  S.  C.  cock,  in  C.  P.  3d  June,  1S35.    Shearman, 

[q)  2  Saund.  361,  416.  attorney. 


fr)  Potty  vol.  ii.  _  (y)  See  fl»/«,_52. 


Post,  vol.  ii.  J  4  Moore,  303;  1  B.  Ac  (z)  I  New  Rep.  104,  109  ;  1  Saund.  276* 

C.'531,  S.  C;  7  T.  B.  538.    See  the  vari-  a,  note  1,  2;  202,  211;  2  Id.  297,  note  1 ; 

ons  modes  of  stating  different  titles  and  the  see  however,  ante,  110;  4  B.  Ac  C.  962» 

nature  of  the   estate,    and  how  acquired,  963. 
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IT.  ITS  SO  appear  that  the  contract  was  under  neal  (1)  ;  but  there  are  some  techni- 
PAKTs,  &c  ^j^j  ^ords,  such  as  inderUvre^  deed  or  writing  obligatory^  which  of  them- 
O^^cause  ^^^^^  import  that  the  instrument  was  sealed,  and  which  will  suffice  (a)  (2)  ; 
of  action,  and  the  omission  of  the  statement  that  the  instrument  was  under  seal  will 
2.  In  debt,  be  aided,  if  the  defendant  by  his  plea  admit  that  the  writing  was  seal- 
On  ed  (5).  The  delivery  of  the  deed,  'though  essential  to  its  validity,  need 
?^Qft <;^  not  be  stated  in  pleading  (d)  ;  and  though  dated  on  a  particular  day,  a  deed 
L  ^^^  J  may  be  stated  in  pleading  to  have  been  made  on  another  day  (e). 

Profm  of  It  is  a  general  rule  that  in  all  pleadings,  whether  by  a  plaintiff  or  de- 
specialiy.  fg^j^jj^jji;^  jf  ^  deed  be  alleged,  and  the  party  claim  or  justify  under  it,  and 
is  presumed  to  have  the  deed  in  his  possession,  he  must  make  a  profert  of 
the  deed  (3),  that  is  must  profess  that  he  brings  it  into  Court  to  be  shown 
to  the  Court  and  his  adversary :  the  import  and  practical  meaning  of  which 
is,  that  the  party  has  the  deed  itself  ready  to  give  the  opponent  oyer  there- 

of(/)(4). 

The  profert  in  curiam  of  the  deed,  or  the  excuse  for  the  omission,  usu- 
ally follows  the  statement  of  the  time  of  making  the  deed  and  of  the  parties 
thereto,  and  precedes  the  statement  of  the  defendant's  contract.  Such 
profert  is  usually  in  the  following  words : — ^*'  Which  said  writing  obliga- 
tory (or  indenture  or  articles  of  agreement,)  sealed  with  the  seal  of  the  de- 
fendant, the  plaintiff  now  brings  There  into  Court j  the  date  whereof  is  the 
day  and  year  aforesaid"  (^).  The  excuse  for  the  omission  of  a  pro- 
fert being  traversable  must  be  stated  according  to  the  fact ;  as,  either  that 
"  the  deed  has  been  lost,"  or  "  destroyed,"  or  "  by  accident,"  or  "  that  it 
is  in  the  possession  of  the  defendant,"  and  that  ^^  therefore  the  plaintiff 
cannot  produce  the  same  to  the  Court"  (K)  (5).  But  in  declaring  upon 
a  bill  of  exchange  or  other  simple  contract,  no  profert  is  to  be  made  (6). 
So,  when  a  conveyance  operates  under  the  statute  of  uses,  as  a  lease 
and  release,  or  a  covenant  to  stand  seized  to  uses,  it  has  been  con- 
sidered that  a  profert  is  unnecessary  (t)  ;  the  reason  assigned  is  that  the 


(a)  1  Sannd.  291,  note  l,  320,  note  3 ;  copy  of  an  instroment  not  under  seal,  Tidd, 
Com.  Dig.  Fait ;  Flatt  on  Cov.  6.  9th  edit.  590. 

(b)  Id.  i  Lord  Raym.  1536,   1541 ;   Cro.  {g)  Post,  vol.  ii. 

Car.  209.  (h)  3  T.  R.  151 ;  2  Hen.  Bla.  259;  post, 

(d)  1  Saund.  291,  note  1.  vol.  ii. ;  Campb.  557 ;  10  East,  57 ;  as  to  the 

(e)  4  East,  477 ;  3  Salk.  120.  deed  being  in  the  hands  of  a  third  person, 
(/)  As  to  proferts  in  general,  see  Com.  Tidd,  9th  edit.  587,  487. 

Dig.  Pleader,  6.  P. ;  1  Saund.  9  note  1  j  10  (t)  9  Moore,  593;  Tidd,  9th  edit.  587; 

Co.  92  b ;  4  T.  R.  338 ;  post,  vol.  ii  ;  Ste-  see  8  T.  R.  573 ;  1  Saund.  9  a,  note  1 ;  1 

phen,  2d  edit.  487 ;  as  to  oyer^  post,  chap.  v.  Ves.  394  ;  2  B.  &  P.  387  ;  2  Hen.  Bla.  262 ; 

s.  3 ;  and  as  to  compelling  a  party  to  give  3  T.  R.   156 ;  Carth.  315 ;  Dyer,  277  a. ; 


(1)  Ace.  Van  Santwood  v.  Sandford,  12  Johns.  197.  As  to  the  lav  respecting  seals,  vide 
Warren  o.  Lynch,  5  Johns.  239.  Phillips*  £v.  (Dunl.  Ed.)  361.  n.  a ;  5  Johns.  247,  n.  b. ; 
Commonwealth  r.  Griffith,  2  Pick.  r2d  ed.^  17.  18  in  note. 

(2^  Vide  Van  Santwood  v.  Sandlbrd,  12  Johns.  198 ;  Lee  o.  Adkins,  Minor,  187. 

(3;  Bender  o.  Sampson,  1 1  Mass.  42 ;  Scott  o.  Curd,  Hardin,  64. 

It  is  not  necessary  to  make  profert  of  a  writing  not  under  seal ;  Mason  v.  Buckmaster, 
Breese,  9  ;  Hinsdale  v.  Miles,  5  Conn.  381. 

Profert  of  a  deed  need  not  be  made  where  it  appears,  that  the  deed  is  in  the  possession 
of  the  adverse  party.  Barbour  v.  Archer,  3  Bibb,  8.;  Francis  v.  Haslerig,  1  A.  K.  Marsh. 
93. 


(5) 
Pick.  451 ;  Smith  v.  Emery,  7  Halst.  53 ;  Rees  v.  Overbaugh,  6  Cow.  748,  749. 

(6)  Mason  9.  Buckmaster^  Breese,  9.    See  Anderson  v.  Barry,  2  J.  J.  Marsh.  265. 
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party  in  such  case  obtains  his  title,  not  in  virtue  of  the  intrinsic  effect  of    !▼•  ™ 
the  deed  itself,  but  by  the  operation  of  tlie  statute,  and  is  said  to  be  in  Jy  V^^ 
the  law  ;  as  tenant  in  dower  by  elegit,  or  statute  staple,  in  which  case  a  xhe^cause 
profert  need  not  be  stated  (Jc).     Nor  is  a  profert  necessary  where  the  party,  of  action, 
though  he  relies  on  a  deed,  is  not,  by  the  form  of  his  pleading,  compelled  2.  In  debt, 
to  state  or  allude  to  it  in  his  pleading,  as  in  the  case  of  a  feoffment ;  and  On 
the  statute  against  frauds,  which  requires  that  the  livery  should  be  accom-  specialties, 
panied  by  some  instrument  in  writing,  has  not  altered  the  form  of  plead-  Pw^^rt. 
i^o  (0*     3^  yf^itn  a  deed  is  stated  only  as  inducement  {m)  ;  or  where  the 
plaintiff  has  *on  right  to  the  possession  of  it,  or  of  the  counterpart  (n)  ;  a  [  *366  3 
profert  is  unnecessary ;  and  it  has  been  held  that  the  assignees  of  a  bank- 
rupt obligee  need  not  make  a  profert  of  the  bond  (p) ;  and  a  sealed  will, 
or  an  award,  though  under  seal,  not  being  a  deed  in  the  technical  sense  of 
the  word,  need  not  be  pleaded  with  a  profert  (p)  (1).     But  letters  testa- 
mentary and  letters  of  administration  must  be  pleaded  with  a  profert,  at 
least  when  the  executor  or  administrator  is  a  plaintiff  (9)  (2). 

When  a  profert,  or  an  excuse  for  the  omission,  was  unnecessary,  the  Whra  or 
statement  of  it  will  be  considered  as  surplusage,  and  will  not  entitle  the  f^^^. 
other  party  to  oyer  (r).  And  oyer  of  a  private  act  of  parliament  or  of  a  dabie. 
record,  as  of  letters-patent  enrolled  in  Chancery,  cannot  be  claimed, 
though  pleaded  with  a  profert  (a).  But  where  a  profert,  or  an  excuse  for 
the  want  of  it  is  necessary,  if  the  plaintiff  make  profert  of  and  thereby 
profess  to  produce  the  deed,  when  he  is  not  prepared  to  do  so,  and  the 
defendant  plead  non  est  factum^  the  plaintiff  will  be  nonsuited  on  the  trial 
as  it  will  not  be  sufficient  in  such  case  to  prove  that  the  deed  was  lost  or 
destroyed,  or  in  the  defendant's  possession  {t)  (3).  If  therefore  in  such 
case  the  plaintiff  be  not  prepared  to  produce  the  deed  on  oyer  being  claim- 
ed, or  at  the  trial,  and  has  inadvertently  pleaded  the  deed  with  a  profert, 
the  declaration  must  be  amended  (4),  and  the  circumstances  which  excuse 
the  omission  to  make  a  profert  should  be  stated  in  the  declaration  (u)* 
However,  the  omission  of  a  profert,  when  necessary,  can  only  be  taken  ad- 
vantage of  by  special  demurrer  (x)  (5) . 

Cro.  Jac.  217  ;  Cro.  Car.  441 ;  CJo.  Lit.  35  (p)  2  Saund.  62  b,  note  5. 

b,  note  6 ;    precedents  stating  it,  3   Wils.  {q)  Stephen,  2d  edit.  488. 

134  J  3  Lev.  229  ;  see  13  Vin.  Ab.  76 ;  see,  {A  2  Salk.  497. 

however,  posty  vol.  ii.  (5)  1  T.  R.  149 ;  1  Sannd.  9  b,  note  1. 

(k)  Id. ;    10  Co.  93 ;    Stephen,  2d  edit.  It  seems  that  in  general  profert  of  letters 

489  ;  2  Stark.  Evid.  483,  1st  edit.  patent  is  necessary,  see  5  Co.  74  bj  1  Ld. 

(/)  Id.;  3T.R.  156;  8  W. 573 ;  1  Saund.  Raym.  299;  Doct.  Plac.  215;  Lutw.  1172; 

276,  n.  1,  2  ;  post,  vol.  ii.  Cro.  Jac.  317  ;  see  1  T.  R.  149,  150  ;  1  Lil. 

(to)  8  T.  R.  573;  Com.  Dig.  Pleader,  0.  Ent.  154 ;  Com.  Dig.  Pleader,  0. 

15.  (0  4  East,  585;  1  Esp.  Rep.  337. 

(»)  1  Saand.  9  and  9  a,  note  1 ;  1  Ves.  (v)  Id.;  1  Saund.  9  a,  note  1. 

391.  {x)  4  &  5  Ann,  c.  16 ;  Com.  Dig.  Pleader, 

{p)  Cro.  Car.  209  ;  Cullen,  417  sed  quare.  S.  17. 


(1)  Ace.  Weed  v.  Ellis,  3  Caines,  256. 

(2)  See  Brown  0.  Jones,  10  Gill.  &c  Johns.  334. 

(3)  Vide  Phillip's  Ev.  348;  Moore  v.  Fenwick,  Oilman,  214. 

(4)  See  Powers  v.  Ware,  2  Pick.  460.  A  partv  can  demand  oyer  of  a  bond  only  once  in 
the  same  suit.    Taylor  v.  Bank  of  Kentucky,  2  J.  J.  Marsh.  564. 

(5^  Bank  U.  Stalest?.  Sill,  5  Conn.  Ill;  Brown  v.  Copp,  5  N.  Hamp.  223;  Way  v. 
Swift,  12  Vermont,  390 ;  Mallory  v.  Matlock,  7  Alabama,  757 ;  Tucker  v.  Real  Estate 
Bank,  4  Pike,  429. 

But  see  Metcalfe  v.  Standeford,  1  Bibb.  618,  where  it  is  held  that  want  of  profert  of  the 
deed  declared  on  is  ground  for  general  demurrer.  See  however,  Anderson  v,  Barry,  2  J.  J. 
Marsh.  265 ;  Briggs  v.  Greenlee,  Minor,  123. 


866  OF  TH£  D£CLABATION. 

17.  ITS  In  general,  the  declaration  in  debt  upon  a  speciaUg  proceeds  immediate^ 
piET»,  flee.  |-  £j^^j  y^g  profert  to  the  statement  of  the  defendant's  contract,  without 
The^canse  d'^losing  the  cannderation  upon  which  it  was  founded,  because  a  con- 
of  action,  sideration  is  not  in  general  essential  to  the  validitj  of  a  deed  (y)  (1).  But 
2.  In  debt,  in  pleading  a  conveyance  un^der  the  statute  of  uses,  it  is  necessary  to  state 
On  that  a  valuable  consideration  was  paid  (z),  or  that  there  was  a  good  con- 

penalties,  ^deration,  as  in  the  instance  of  a  covenant  to  stand  seized  to  uses  made 
?™*^*      in  respect  of  relationship,  &c.  (a)  ;  in  which  cases,  if  the  statement  of  the 
of  dm-       consideration  be  omitted,  the  declaration  will  be  bad  on  special  demor- 
nduration    rev  (b).    Where  a  consideration  is  necessary  to  give  validity  to  the  deed, 
in  general  as  where  it  operates  in  partial  restraint  of  trade,  the  proper  course  is  to 
ry  in  a       ^^  ^^7  ^®  consideration  ^expressed  in  the  deed ;  but  an  allegation  in 
count  on  a  the  declaration  in  setting  out  the  deed,  that  it  witnessed  that  the  defend* 
r^QAT  1  ^^^  covenanted  '^  for  the  consideration,  therein  mentioned,"  is  sufficient  on 
L  ^^'  J  general  demurrer  (c).     So,  when  an  act  to  be  done  by  the  plaintiff  was  the 
consideration  of  the  defendant's  covenant,  and  constituted  a  condition  pre- 
cedent, it  is  necessary  to  show  such  consideration  as  well  as  the  perform* 
ance  of  ic  (d).     It  is  sufficient  if  the  consideration  or  condition  be  stated 
accordmg  to  its  legal  effect  (6),  but  a  variance  would  be  fatal  (/)  ;  and  in 
stating  the  consideration,  when  necessary,  the  whole  of  it  should  be  set 
forth  (^g^.    The  rules  as  to  the  statement  of  the  consideration  in  an  action 
of  assumpsit  (K)  have  equal  relevance  to  the  action  of  debt  in  those  instan- 
ces in  which  it  is  essential  in  the  latter  form  of  action  to  show  the  exist- 
ence of  a  consideration  for  the  defendant's  contract. 

The  spe-        Iq  stating  the  Contract  by  deed^  either  in  debt  or  covenant,  the  rules 

CoJtJaa      ^^^^  V®  bi^ve  considered  in  pointing  out  the  mode  of  framing  the  decla- 

itself.         ration  in  oisumpsit  in  general  apply.     The  defendant's  contract  should  in 

strictness  be  set  forth  in  positive  terms,  and  not  with  the  testatum  existitj 

viz.  that  '^  it  was  and  is  witnessed"  by  the  deed,  &c. ;  but  this  will  suffice 

in  a  declaration,  though  it  may  be  objectionable  in  a  plea  (t). 

In  considering  the  mode  of  sitting  out  a  contract  in  oisumpsit,  we  have 


(y)  Ante,  363.  (e)  Ante,  305. 

'  Post,  vol.  ii.  (/)  3  ?' 

Post,  vol.  ii.  298,  305. 


Post,  vol.  ii.  (/)  3  Moore,  114  j  as  to  variances,  aniey 


2Hen.  Bla.  259,  261  j  2  Sannd.   12,  Cg)  Ante,   299;    2   B.   &    Aid.  765  j    1 

note  20 ;  2  Stra.  1229;  2  Saund.  on  Uses,  53.  Chitiy's  Rep.  718.  S.  C. 

(c)  Bing.  322.  (h)  Ante,  273,  297. 

(d)  2  Saand.  352  b ;  6  East.  568 ;  3  T.  B.  (t)  1  Saand.  274,  note  1]  2  Id.  319,  note 
590 ;  ante^  320  to  327.  5 ;  ante,  233,  303. 


To  deny  oyer  where  it  ought  to  be  granted  is  error,  but  not  e  conoerso.  State  v.  Hicks, 
2  filackf.  336. 

A  writing  proffered  is  ndt  part  of  the  record  unless  oyer  is  taken.  Adams  v.  Macy,  1 
Bibb.  328  ;  Gist  v,  Steele,  1  Bibb.  571 ;  Wrislon  v.  Lacy,  7  J.  J.  Marsh.  219 ;  Palmer  v. 
M'Grinnis,  Hardin,  505.    See  Tuggle  v.  Adams,  3  A.  K.  Marsh.  429. 

A  profert  made  does  not  require  the  plaintiff  to  produce  the  original ;  a  certified  copy  is 
sufficient.  Butler  o.  State,  5  Gill  and  Johns.  511.  Unless  he  has  made  profert  of  the  origi- 
nal, in  which  case  he  would  be  compelled  to  produce  it,  if  oyer  of  it  is  insisted  on.  Carson 
V  Pearl,  4  J.  J.  Marsh.  92. 

The  defendant  craving  oyer  is  entitled  to  a  copy  of  the  attestation  and  to  the  name»  of 
the  witnesses.    Smith  v.  Alworth,  18  Johns.  445. 

See  farther  as  to  oyer  and  profert.  Ck)mmonwealth  v.  Roby,  12  Pick.  496 ;  Guild  «. 
Richardson,  6  Pick.  364 ;  Story  v.  Kimball,  6  Vermont,  541 ;  U.  States  v.  Sawyer,  1 
GalUs,  86 ;  Pollard  v.  Yoda,  2  A.  K.  Marsh.  264 ;  Van  Rensselaer  v,  Poucher,  24  Wendell, 
316 ;  Jarman  v.  Windsor,  2  Harring.  162. 

(1)  Grubb  V.  Willis,  11  Serg.  &  Rawle,  107. 
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fully  explained  the  rule  that  an  instniment  should  be  skated  aeoording     >▼•  i*" 
to  its  legal  operation  and  effect ;  or  may,  as  it  seems,  be  set  forth  in  hoet  ! V^"'  ^' 
verha^  and  the  expediency  of  adopting  the  latter  coarse  in  some  instanees  xhe^cauae 
has  also  been  suggested  (A)  (1).     We  have  also  under  the  same  head  of  aedon. 
pointed  out  tho  mode  of  pleading  contracts  or  obligations,  irhich  are  in  2.  In  debt, 
the   alternative  or  conditional,  or  subject  to  exetj^liom^  proviioe$j  and  ^^  .    . 
qaaUficaJtionej  and  have  fully  considered  the  doctnne  of  variancee  in  re>  ^P^^^^>^ 
gard  to  a  mis-statement  of  the  contract  or  instrument  in  material  or  trivial 
respects  (l)»    As  these  principles  and  rules  equally  apply  to  debt  or  cove- 
nant  upon  epedaUiee,  it  ml\  be  useless  here  to  repeat  them.    The  late 
statutes,  9  Geo.  4,  c.  14,  and  3  &  4  W.  4,  c.  42,  s.  23,  permitting  der* 
ical  mistakes  in  stating  instruments  to  be  amended  even  pending  a  trial,  has 
also  been  alluded  to  (m).     The  impolicy  of  settbg  out  unneeessary  cove- 
nants and  clauses  (n),  and  the  doctrine  of  surplusage  (o),  have  also  under' 
gone  consideration  in  a  preceding  part  of  this  volume.*  P  ,g/,Q  ^ 

In  many  cases  it  is  necessary  to  introduce  in  the  declaration  an  Aver"  ^  ■' 

ment  of  Performance  by  the  plaintiff  of  a  condiiian  precedent  or  other 
matter^  or  to  show  a  legal  excuse  for  the  omission  to  perform  the  act ;  and 
in  some  instances  it  must  be  alleged  that  the  defendant  had  Notice  of  the 
plaintiff's  completion  of  the  matter  he  was  bound  to  perform,  and  was 
Requested  to  fulfil  his,  the  defendant's  covenant.  Our  observations  upon 
these  points  in  assumpsit  (p)  equally  apply  to  actions  upon  specialties. 

In  actions  on  specialties,  after  stating  the  covenants,  it  is  usual^  though  ^^^^^ 
unnecessary,  to  r^fer  to  the  indenture  by  the  words  ^'  as  by  the  siud  inden- 
ture fully  appears ;"  and  in  actions  on  lease  to  state  the  lessee^ s  entry  on  ^'^^f®*' 
the  demised  premises  (9)  ;  and  when  the  action  is  between  the  original  par-  °        * 
ties  to  the  contract,  the  declaration  then  proceeds  immediately  to  the  aver- 
ments  of  the  plaintiff's  performance  of  the  conditions  precedent,  when  ^^^'gf 
necessary,  and  to  the  breach.     But  when  the  declaration  is  by  or  against  cooditionB 
a  person  who  was  not  a  party  to  the  original  contract,  and  particularly  in  ac*  preoe- 
tions  upon  leases,  the  statement  of  the  derivative  title  of  the  plaintiff  or  ^^^' 
the  defendant  precedes  the  breach.    And  in  an  action  on  a  lease  by  a  par-  ^^^of 
ij  claiming  from  the  lessor,  there  must  be  an  inducement  of  the  lessor^s  Verita- 
title,  as  before  explained  (r).    Thus,  ^hen  an  action  is  brought  by  the  heir  <*v«  TUk. 
of  the  lessor,  the  title  and  death  of  his  ancestor,  and  the  descent  to  the 
plaintiff  as  heir,  is  shown  («)  ;  and  it  must  appear  how  he  is  heir,  viz.  whe» 
ther  as  son  or  otherwise  (^  ;  and  if  he  claim  by  mediate,  not  immediate^ 
descent,  he  must  show  the  pedigree  ;  for  example,  if  he  claim  as  nephew, 
he  must  show  how  nephew  (u).    And  when  the  plaintiff  claims  as  assignee 
of  the  reversion  by  lease  and  release  or  other  conveyance,  the  nature  and 

(k)  AniCf  305;  307.    A  declaration,  setting  (p)  Ante,  327  to  334. 

OQt  the  fac  simile  of  a  deed,  will  be  read  so  (a)  Post,  vol.  ii. 

as  to  make  it  sense,  however  incorrect  and  il-  M  Ante,  363. 

literal  the  deed  may  be,  Smitli  0.  Barnard,  (5)  Post,  vol.  ii. 

E.  T.  1818,  K.  B.  MS.  (0  1  "  "    '" 


Salk.355;  1  Lev.  190;  XLd.Raym. 
/)  Ante,  303,  305.  20r 

m)  Ante,  319.  (u)  3  B.  &  P.  453  ;  12  Mod.  619 ;  2  Bla. 

'  Ante,  228.  Bep.  1099. 


1 


Ante,  229. 


(1)  Contracts  mast  be  set  forth  in  the  words,  or  according  to  their  legal  effect;  bat  if 
there  are  distinct  parts  of  an  agreement,  in  declaring  for  the  breach  of  a  particular  part, 
other  parts  need  not  be  set  forth.  Scott  r.  lieber,  2  Wend.  479 ;  Davis  v.  ShoemakeTi  X 
Bawki  135. 


S66  OF  THE  DECLARATION. 

!▼.  ITS  operative  part  of  the  conyeyanoe  most  be  set  forth  (t;).  In  an  aetion 
5^^^'  brought  by  the  assignee  of  a  term,  all  the  mesne  assignments  of  the  term 
The^caase  ^^^^^^  to  himself  should  be  specifically  stated ;  for  he  being  privy  to  them, 
4>f  actioa.  shall  not  be  allowed  to  plead  generally  ^^  that  the  estate  of  the  lessee  of  and 
2.  In  debt,  in  the  demised  premises  came  to  him  by  assignment ;"  but  when  the  actioa 
On  18  brought  against  the  assignee  of  a  lessee,  such  general  form  of  pleading 

speaalties.  j^  gaf^Qieat,  because  the  plaintiflf  is  a  stranger  to  the  defendant's  title,  and 
mints.  ^^  ^^  therefore  reasonably  supposed  he  cannot  set  it  out  particular^ 
ly  (1).  It  is  not,  however,  sufficient  in  the  latter  case  to  allege  that  the 
tenementM  came  to  the  defendant  by  assignment ;  but  it  must  be  shown  that 
he  is  assignee  of  the  term^  or  estatej  or  interest  therein  ;  for  otherwise  it 
might  be  on  assignment  of  another  estate  than  the  term  of  the  lessee. 
[  *369  ]  The  usual  form  is,  ^^  that  all  the  said  estate,  right,  title,  "^and  interest  of 
the  said  E.  F.  (the  lessee)  of,  in,  and  to  the  said  demised  premises  with 
the  appurtenances,  afterwards,  to  wit,  on,  kc.  by  assignment  thereof  then 
duly  miade,  came  to  and  vested  in  the  defendant"  (x)  (2).  An  heir  may 
be  sued  either  generally  as  heir,  without  showing  how  he  became  so,  or 
if  he  has  held  possession,  or  ezercbed  acts  of  ownership  over  the  prop- 
erty, he  may  be  declared  against  as  an  assignee,  upon  a  covenant  running 
with  the  land  (y).  And  an  executor  who  has  entered,  &c.  may  be  sued 
in  the  debet  and  detinet  as  assignee  for  rent  which  became  due  after 
the  death  of  his  testator,  who  was  the  lessee  {z) .  The  mode  of  de- 
claring by  and  against  persons  suing  or  being  sued  in  a  representaUve  or 
derivative  character^  is  pointed  out  in  the  numerous  precedents  in  the  sec- 
one  volume  (a). 

As  to  set-  Sometimes  it  is  absolutely  necessary  in  declaring  on  a  bond^  to  set  forth 
CM^^M  ^®  condition  and  breach,  as  in  an  action  on  a  baU  bond  or  replevin  bond, 
of  Bond  in  order  to  show  that  the  plaintiff  is  entitled  to  sue  as  assignee  of  the  she- 
sndauigH'  riff^  q^  in  the  case  of  a  basterdy  bond,  that  the  succeeding  overseers  are 
«1nT*"  entitled  to  sue  (c). 

Declara-  In  other  cases  where,  under  the  8  &  9  W.  3,  c.  11,  s.  8,  it  is  necessa- 
'**^  (*)•  ry  before  execution  to  ascertain  in  what  respect  the  special  condition  has 
been  broken,  and  to  assess  by  a  jury  what  damages  have  been  really  sus- 
tained ((2)  ;  there  has  been  some  contradiction  in  the  books  as  regards  the 
expediency  of  setting  out  the  condition  and  breaches  in  the  declaration,  or 
waiting  till  the  replication  or  other  stage  in  the  cause  (e). 


(c)  Post f  vol.  ii. ;  Com.  Dig.  Pleader,  E.  618,  5th  edit.    In  some  cases,  though  not 

23,  24.  absolutely  requisite,  it  jnay  be  advisable  to 

(x)  1  Saund.  112  a,  note  1 ;  post,  vol.  ii.  state  condition  of  the  bond  and  breach  in  the 

(y)  1  Salk.  355 ;  4  T.  R.  75.  declaration,  and  especially  where  a  plea  not 

fz)  1  Salk.  317;  4  T.  R.  75.  leading  to  an  issue,  or  the  breach,  as  non 

(a)  On  bonds  by  or  against  particular  per-  est  factum  or  the  like,  or  where  a  judgment 
«oiw,  post,  vol.  ii.  J  against  an  heir  or  devisee,  by  default  is  expected,  for  in  the  latter  case 
id. ;  statements  of  various  titles ^  id.  some  delay  would  be  avoided,  and  the  plain- 

(b)  See  post,  vol.  ii. ;  2  Arch.  K.  B.  609.  tiff  moreover  would  not  have  to  prove,  nor 

(c)  2  New  Rep.  362.  could  the  defendant  deny  the  truth  of  the 

(d)  As  to  what  bonds  are  not  within  that  breach,  on  the  execution  of  the  inquiry, 
statute,  see  post,  vol.  ii.  which  would  otherwise  be  the  case.    See  1 

(e)  See  1  Saund.  Rep.  58  d. ;  2  Saund.  Saund.  58  d ;  Barwise  v.  Russell,  3  Ca.  Ac 
Rep.  107  a,  note  2,  187  a;  8  T.  R  255  ;  2  P.  608 ;  and  see  Hodgkinson  v.  Marsden,  2 
Chitty  Rep.   187 ;  3  Car.  6c  P.  608 ;  post,  Campb.   121.    And  in  Cox  and  others  o. 


8! 


Vide  FoUiard  v.  Wallace,  2  Johns.  402 ;  I^orton  v.  Vultee,  1  Hall,  394,  389. 
Landsing  v.  Alstyne,  2  Wend.  561. 
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Jikpfaetiee  it  is  now  mMt  usoal  not  to  otnte  the  condition  or  the  bveaeh-    nr.  m 
08  in  the  det^aHon  ;  but  there  may  be  cases  in  which  it  wonld  be  advisa-  '^^^'  ^' 
ble  there  to  stSite  them.    The  asMgning  of  the  breach  or  breaches  is  i^bct-  ^^'  '^ 
ed  by  the  same  rules  as  those  relating  to  the  breach  in  assumpsit  or  coi^  actioa. 
enant.    If  the  breach  of  the  condition  be  well  assigned  in  other  respects,  2.  in  debt, 
it  will  not  be  vitiated  by  the  superaddition  of  immaterial  allegations  (/).  On^pe* 
The  breach  of  the  condition  of  a  bond,  otherwise  well  asstgnedy  is  not  vi-  c"^^et. 
tiated  by  the  superaddition  of  immaterial  aUegations  (^).  ^^^' 

We  h»ve  seen  that  debt  is  the  proper  resaed^  on  Beeord$^  as  recogni^  On  rec- 
ances  of  baili  statutes  merchant,  recognisances  m  the  nature  of  a  statute-  ^'^- 
sta^e,  and  on  jidgments  (A).  The  validity  of  these  cannot  in  general  in 
fliading  be  impeached  or  affected  by  any  supposed  defect  or  illegality  in 
the  consideratbn  or  transaction  on  which  Hiey  were  founded ;  nor  can 
there  be  any  allegation  against  the  validity  of  a  record  (1),  except  by  a 
writ  of  error  (t)  ;  and  consequently  it  is  not  necessary  to  state  the  circum- 
etances  or  conoderation  on  which  Uie  record  was  founded.  In  debt  upon 
n  reeagtmanee  of  baU^  it  must  be  stated  with  certainty,  following  the  de- 
scription m  tixe  entry  of  the  recogmsance,  and  should  set  forth  in  what 
Court,  at  whose  suit,  and  for  what  sum  or  cause  the  defendant  became 

HoIHngworthy  ia  E.  B.  Ang.  1835.  Alderson,  plead  a  plea  xiriiich  made  it  necessary  at 

B.f  on  sammons,  diracted  the  plamtiff  to  de-  common  law  fyr  the  plaintiif  to  assign  a 

dare  on  the  bond,  setting  oat  the  condition  breach  in  the  replication,  as  for  instance,  a. 

and  breaches;  and  Stothert  v. Ooodfellow,  plea  of  jg^eneral   performance,  the  plaintiff 

1  Ner.  6c  Man.  202,  the  declaration  set  forth  mnst  stilTassign  tne  breach  in  the  repHca- 

tbe  condition,  and  assigned  breach.  tion,  with  this  difference,  that  he  may  now 

On  the  other  hand,  in  mwiy  cases  where  assign  sererai  breaches  under  the  statute, 

it  is  not  absolutely  necessary  to  state  the  whereas  at  common  law  he  could  only  assign 

condition  and  breaches  in  the  declaration,  one.    If  onl^  one  breach  be  assigned  in  the 

it  may  be  advisable  not  to  io  tOf  and  espe-  rq^cadon,  it  is  not  necessary  to  state  it  in 

daily  where  a  defence,  either  sham  or  other-  terms  to  be  "  according  to  the  form  of  the 

wise,  is  expected.    In  such  cases  it  is  best  statute,'*  13  East,  1,  otherwise  if  more  than 

to  reserve  the  assignment  of  the  breaches  one. 

for  the  replication,  (as  may  be  done  8  T.  B.  Before  the  above  statute  of  WiHiam  8, 
255 ;  2  Chit.  Bep.  298 ;  2  Saund.  187  a,)  the  plaintiff  could  assign  in  the  declaration 
because  the  defendant  in  rejoining  to  the  only  one  breach  of  the  condition,  and  if  he 
lepUcatioD,  can  only  present  one  answer  to  assigned  more^  the  declaration  was  demur- 
each  breach,  whereas  in  pleading  to  the  de-  rable  for  duplicity,  1  Saund.  58j  n.  1,  and 
daration  and  breaches  stated  therein,  he  this  is  expressly  permitted  by  Beg.  Gen. 
may  answer  each  breach  by  any  number  of  fiil.  T.  4  W.  4,  re^.  5.  altfaiough  several 
l^eas.  counts  are  not  permitted.    It  is  not  bow- 

If  theamditionandbceachof  abondwith-  ever  necessary  m  a  dedaration  assigning 

in  the  above  statute  of  William  3,  be  not  more  than  one  breach  to  re&r  to  its  being 

stated  in  the  declaration,  and  the  defendant  according  to  the  statute,  13  East,  1.    It  suf- 

plead  any  plea  on  which  the  plaintiff  might  fices  to  prove  part  of  the  breach  assigned, 

at  common  law  have  taken  an  issue  in  his  id. 

xeplication  without  showing  a  breach,  auch  (/)  Stothert   v.  G^oodfellow,  1  Nev.  6c 

as  a  plea  of  non  est  factum,  or  that  the  bond  Man.  202,  the  form  of  declaratiQii  in  whidi 

was  obtained  by  fraud  or  the  like,4the  plain-  will  assist  as  a  precedent, 

tiff  may  still  take  such  issue,  and  must  enter  (g)  Stothert  v.  Goodfellow  and  another,  1 

a  distinct  and  separate  suggestion  of  breaches  Nev.  &  Man.  202. 

mnder  the  statute,  but' he  cannot  incorporate  (k)  Ante,  111. 

such  issue  and  such  suggestion  in  one  and  (t)  4  East,  3U  ;  2  Lev.  161 ;  Gilb.  on 

ibe  same  redieation,  see  8  T.  B.  255 ;   1  Uses  and  Trusts,  100 ;  Oilb.   Debt,  A\2 ; 

Esp.  277;  51il.  dc  Sel.  60;  5  J.  B.  Moore,  Burr.  1007;  3  East,  258;  3  T.  B.  689;  fi 

198.  Marsh.  392, 993. 

If  to  such  a  dedaration  the   defendant 

(1)  Green  «.  Ovington,  16  Johns.  55 ;  Wright  v.  Mott.  Xirby,  152 ;  Bush  «.  BvvankB,  2 
Root.  248 ;  Biddle  v.  Wilkins,  1  Peten,  OCdT  See  Gardesa  «.  Humes,  5  Serf,  te  Baii^, 
65. 
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^70a  ^^  '^^^  mchASLATWff. 

IV.  m     bail  (k)  i  and  in  pleading  a  ttatuti  ttaple^  it  Aoold  be  Aown  to  hare  been 
FABTs,  &c.  ^y  writing  obligatory  or  under  seal  (Z).    Formerly  in  an  action  upon  a 
oaa^  ^  j^fffnent^  it  mtf  usual  to  set  forth  in  the  declaration  the  whole  of  the  pro- 
action,       ceedings  in  the  former  soit;  but  this  is  no  longer  the  practice  (m)  ;  and  it 
2.  In  debt,  is  sufficient  to  state  the  judgment  concisely,  even  though  it  were  recoyered 
On  nc'      in  an  inferior  *Court  not  of  record ;  and  although  it  has  been  supposed  to 
r^Q7i  1  ^  unnecessary  to  aver  that  the  defondant  became  indebted  within  the  ju- 
L  *^ '  1  J  risdiction  of  the  Court  (n)  (1)  ;  it  has  been  recently  held  that  it  must  be 
averred  that  the  original  eause  of  action  arose  within  the  jurisdiction  of  the 
inferior  Court  (o).    It  is  unquestionably  necessary  in  debt  upon  a  judg- 
ment in  the  Courts  at  Westminster,  to  show  witii  certainty  the  term  and  par- 
ties and  the  sum  recovered.    It  is  said  that  if  the  declaration  be  on  a  judg- 
ment in  the  Common  Pleas,  it  should  be  stated  before  what  judges  by  name 
it  was  recovered  (p) ;  and  that  in  debt  on  a  judgment  in  an  inferior  Court, 
the  names  of  the  suitors  who  were  the  judges  should  be  stated  ;  but  the 
omission  will  at  all  events  be  aided  by  verdict  (9). 
Variances.      Care  must  be  taken  that  there  be  no   Variance  in  the  statement  of  tin 
judgment,  for  such  variance  is  in  general  fatal  (r).    Thus,  if  there  has  been 
a  judgment  for  £388  Os.  Id.  and  debt  be  brought  on  it  as  for  £888  record* 
jsred,  omitting  the  penny,  it  was  a  variance  (2),  and  could  not  be  cured  by 
a  remittitur  of  the  penny  («)  (3).     In  debt  upon  a  judgment,  or  other  mat- 
ter of  record,  unless  when  it  has  been  stated  as  inducement,  it  is  necessary, 
irflcr  showing  the  matter  of  record,  to  refer  to  it  by  the  praut  patet  per  re- 
cordum  (C)  (4).    But  the  omission  will  be  aided  unless  the  defendant  demur 
specially  (u)  ;  and  these  words  do  not  render  certainty  of  description  in  the 
allegation  more  material  than  it  would  otherwise  have  been  (x).    It  is  usual 
also  to  allege  that  the  judgment  still  remains  in  full  force  and  effect,  and 
that  the  plaintiff  has  not  obtained  execution  or  satisfaction  thereof ;  bi^ 

(k)  1  Wils.  284  ;  jmsT,  vol.  ii. ;  Com.  Dig.  names  of  the  suitorSi  2  B.  &  C.  2. 

Pleader,  2  W.  10.    As  to  variance,  see  11  (r)  Ante,  230,  205;  U  East,  516;  "The 

East,  516 ;  4  Bar.  &  Cres.  403.  said  Conrt  of  the  Bench"  means  C.  P.  7 

(/)  Gro.  Car.  363;  Com.  Dig.  Pleader,  e  Taunt.  271;  1  Moore,  19.  S.  C.    An  aver- 

W.  10.  ment  that  judgment  was  recoyered  on  pr^- 

(m)  1  Wils.  318.  mists,    whereas   it  was  recovered    on   one 

(»)  1  Wils.  316 ;  1  Sauad.  92,   note  2 ;  count  only,  was  considered  a  fatal  variance ; 

post,  vol.  ii. ;  Com.  Dig.  Pleader,  2  W.  12  ;  5  B.  &  C.  389.    See  other  instanoes  in  the 

Carth.  85,86;  Thomp.  Ent.  118;  8  T.  R.  notes,  »05f,  vol.  ii. 

127.  (5)  2  Slra.  1171 ;  9  East,  157  ;    1  Esp. 

(0)  Reado.  Pope,  1  Cr.  M.  &  R.  302;  4  Rep.  356;  4  Taunt.  13;  11  East,  516;  1 
Tyr.  403;   overruling  1  Wm.  Saund.  92,  Hen.Bla.  49. 

;iote  2.  (0  &ill>-    ^^y    ^^12 ;    WiUes,    127,    in 

Ip)  Com.  Dig.  Pleader,  2  W.  12,  3  L.  3.  which  Salk.  595,  referred  to  in  Com.  Dig. 

But  see  tl^e  usued  form,  post,  vol.  ii.  Pleader,  2  W.  12,  is  corrected. 
($)  Id. ;  Carth.  86.    In  debt  on  replevin        («)  4  &  5  Anne,  c.  16,  s.  1 ;  and  see  11 

bona  it  is  not  necessary,  in  averring  the  East,  565. 

Jiolding  of  the  County  Court,  to  state  the        (2;)  l(^  Price,  154. 

^ M      _  I        -w-T— r-n 1 — ■ —       -    -      -       — I— ■—   ■-  ■       ^^    I  -       -     w ■ — 1 ^ 

(1)  See  Hubbard  v.  Davis,  1  Aiken,  296.  In  dechiring  on  a  justices  judgment  of  a  sistor 
state,  the  statute  giving  jurisdiction  lo  the  justice  must  be  pleaded.  Sheldon  v.  Hofridns,  7 
Wendell,  435.  As  to  the  declaration  on  a  justice's  judgment  rendered  in  the  state  whoo 
the  action  is  brought,  see  Stiles  v.  Stewart,  12  Wendell,  473. 

(2)  Vide  Bissell  v.  Kip,  5  Jdms.  89. 

(3)  In  an  action  of  debt  on  recognizance  of  bail ;  a  variance  of  six  cents  in  die  amount 
of  the  judgment  against  the  principal,  between  the  declaration  and  the  record  produced^ 
is  fatal  on  the  plea  of  Nul  tiel  Record,  Bibbins  v.  Noxou,  4  Wendell,  207.    See  Keyes  x. 


Hastings,  17  Pick.  200. 
(4)  Jarman  v.  Winsor,  2  Hairing.  162. 
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tfab  «Q^g|ition  ia  oimecessarj  (y)  (1)«    The  late  Bi$bii\M.(z)i  penmUaag    nr.  its 
the  amendment  at  the  trial  of  clerical  eijirorsand  other  variances  in  stating  ^^'^'  ^^' 
a  record,  &c.  have  been  fully  stated  (a).  The^'cafts^ 

of  action. 

In  debt  on  a  Statute  at  the  suit  of  a  party  grieved,  or  bj  an  informer,  2.  in  debu 
where  the  whole  of  the  penalty  is  given  to  him,  the  oommenceTnent  is  the  On  sm- 
same  as  in  debt  on  a  contract ;  but  where  a  part  of  the  penalty  is  given  *<^- 
to  the  informer  and  the  king,  or  the  poor  o£  the  ^parish,  &c,  the  com-  [  *872  ] 
mencement  and  other  parts  of  the  declaration  usually  state  that  the  plaii^ 
tiff  saes  qui  tam>,  &o.,  though  this  is  not  necessary  unless*  there  has  been  a 
contempt  of  the  king  (&).  In  a  declaration  on  a  public  statute,  it  is  not 
Becessary  or  advisable  to  state  the  title  or  year  of  the  reign  when  the  stat- 
ute was  passed,  or  to  recite  any  part  of  the  act :  and  if  ii  be  unnecessarily 
stated,  any  material  variance  will  be  fatal,  particularly  if  the  declarations 
<limclude  against  the  form  of  the  statute  afar^aid  (0)  ;  and  it  would  be  fa- 
tal to  describe  a  statute  as  made  in  2  and  3  years  of  the  reign  of  W.  4» 
though  if  stated  to  have  been  made  in  a  sessions  holden  in  the  2  and  3  years 
of  the  reign,  it  would  have  sufficed  ((2).  It  is  material  however  in  all  cases 
that  the  offence  or  act  charged  to  have  been  committed  or  omitted  by  the 
defendant,  a{^ar  to  have  been  within  the  provision  of  the  statute,  and  all 
circumstances  necessary  to  support  the  action  must  be  alleged  (2),  and  the 
conclusion  contra  formam  statuti  will  not  aid  the  omission  (^e).  If,  howev- 
er, the  necessary  matter  be  stated  in  substance  and  efiect,  it  will  suffice, 
although  the  precise  words  of  the  statute  are  not  used  ;  and  therefore  a 
declaration  for  fehniousljf  setting  fire  to  two  sacks  of  oats  is  sufficient, 
though  the  words  of  the  act  are  ufda^fully  and  maliciously  (/)•  The 
instances  in  which  in  declaring  upon  a  statute  it  is  necessary  to  set  out  and' 
negative  an  exception  or  proviso^  which  qualifies  or  dischargjes  the  liability 
in  a  certain  event,  have  been  already  pointed  out  and  explained  (^).  In 
a  declaration  on  the  game  laws  it  is  not  necessary  to  negative  the  particu- 
lar qualifications,  though  it  is  otherwise  in  an  information  (A).  When  an 
act  of  parliament,  which  has  been  recently  passed^  enacts  that  if  a  party 

(y)  1  Saund.  330,  note  4 ;  sed  vide  Com.  {d)  Bex  v.  Biers,  1  Ad(^.  &  Bll.  327 ;  and 

Dig.  Pleader,  2.^.  12.  see  Com.  Dig.  Action  on  Statute,  1  J.  B. 

iz)  9  Geo.  4,  c.  15 ;  3  &  4  "W.  4,  c.  42,  s.  Moore,  302  j  Cowp.  474. 

23.  (0  1  Saund.  135,  not«  3 ;  1  Salk.  212  j 

(a)  ArUe,  315.  Com.  Dig.  Action,  Statute,  A.  3  ,•  Pleader, 

h)  Com.  Dig.  Action  on  Statute,  E.  1 ;  7  C.  76  j  1  Taunt.  128, 51 1  j  1  New  Rep.  245  ^ 

t.  K.  152 ;  1  Saund.   136,  n.  1 ;  2  Saund.  I  Leach,  Cro.  Law,  4th  edit.  493  j  2  Marsh, 

374,  n.  1.    As  to  ^ariaace  in  stating  the  364,  n.  c. ;  13  East,  258. 

parish,  anU,    358  ;    3  Bing.    449.    As  to  (/)  3  Wils.  318 ;    2  Bla.  Bep.  842 ;  5 

pleadingB  in  general  on  statutes,  see  Com.  East,  244  ;  2  Maish.  364  ;  but  see  1  Leach, 

Dig,  Pleader,  C.  76  j  Bac.  Ab.  Statute  j  1  Cro.  Law,  4th  ed.  493. 

Saund.  135,  n.  3 ;  2  Saund.  377  b,  n.  12  j  I  (g)  Ante,  222. 

Chit.  Crim.  Law,  275,  &c.  (A)  1  T.  R.  144,  145  ;  1  Lev.  26  j  Com. 

(c)  Ante,  2l5 :  Com.  Dig.  Action  on  Stat-  Dig.  Action  on  Statute  >  1  East,  639  ;  2  Cum. 

ute,  H.  1 ;  2  Saund.  374,  n.  2  ;  6  T.  B.  776 ;  Rep.  524. 
2  East,  341 ;  1  Sauud.  135  a,  note,  5th  edit. 


(1)  But  see  Dewey  v  Bradbury,  2  Tyler,  207. 

(2)  M'Keott  o.  Lane,  1  Hall,  318 ;  Bumham  v.  Webster,  5  Mass.  270 ;  Bigelow  v.  Johns- 
ton, 13  Johns.  428 ;  Hassenfrast  v.  Kelley,  13  Jonns.  468 ;  Ellis  o.  Hull,  2  Aik.  41 ;  Greer 
V.  Bampass,  Mart.  &  Yerg.  94 ;  Prigmore  v.  Thompson,  Minor,  420 ;  State  v.  Aiken,  7 
Yerger,  268  j  Governor  v.  Horton,  1  Munf.  212;  DrowTie  v.  Stimpson,  2  Mass.  441,  444 ; 
Williams  v.  Hingham  Turnpike,  4  Pick.  341 ;  Soper  ».  Harvard  College,  1  Pick.  177 ; 
Bath  0.  Freeport,  5  Mass.  325 ;  Hall  v.  Bramstead,20  Pick.  2 ;  Berry  v.  Stim«0D,  23  Mainey 
MO. 
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It.  m  oommtt  an  offimcd  afkor  «  nftmed  day  he  bIiaII  be  HaMe  to  a  pemlfy,  it  is 
FAATs,  fee,  QgQi^i  ^  i^y^p  ^,11;  ^iQ  offence  was  ^ommitied  alter  tlial  daj ;  but  irhen  the 
caaseof^  act  has  been  long  passed  snch  ayennent  is  not  necessary  (f).  It  is  nsnal 
acdan.  ^^  ^hen  the  particular  statute  limits  the  time  within  which  the  action 
2.  In  debt,  should  be  brought  to  aver  that  the  offence  woe  committed  within  such  time  ; 
On  Stat-     but  this  also  does  not  seem  material  (i)« 

ntes.  Where  the  act  or  omission,  whidi  is  the  foundation  of  the  smt,  was  not 

an  offence  at  common  law,  it  is  necessary  in  all  cases  to  eonelude  ***  agatnei 
9^^^  the  form  of  the  etatwte^^*  or  ^^  statutes  f  (f)  ot  to  riiow  at  least  that  the  deo* 
^^^  laration  is  founded  on  the  statute,  by  introducing  tlie  words  dephxetio  trane^ 
[  *878  ]  greseionii  et  eontemptue  oontra  formam  etatuti  (fii)(l)  ;  andthisisnecessar 
ry  also  in  an  action  to  recover  back  money  won  at  play  (n)  (2).  In  debt 
for  the  recovery  of  a  penalty  given  by  statute  for  an  offence  thereby  created, 
tlie  Court  arrested  the  judgment,  on  the  ground  that  the  declan&on,  after 
truly  describing  the  ofibnce,  contained  no  averment  that  the  dfonce  was 
committed  *^  contrary  to  the  statute,"  although  it  was  alleged  ^  whereby 
and  by  force  of  tiie  statute  in  such  case  made  and  provided  the  defendant 
forfeited  JCIOO,  and  thereby  and  by  force  of  the  statute  an  action  hath  ac^ 
crued,"  fcc.  (o).  The  words  "  whereby  and  according  to  tiie  form  of  the 
itatut^*  w31  not  suffice,  when  the  actbn  is  founded  on  two  statutes  (p) ;  in 
tins  case  the  conclusion  should  be  ^^  against  the  form  of  the  statutes"  (?)(8). 
Where,  however,  a  statute  refers  to  a  former  act,  and  adopts  and  contin^ 
nes  the  provisions  of  it,  tiie  declaration  should  conclude  only  against  the 
form  of  tiie  statute  (r).  But  where  a  statute  has  been  wholly  discontinued 
and  is  afterwards  revived,  there  seem  to  have  been  some  opinions  that  a 
prosecution  on  it  ought  to  conclude  against  the  form  of  the  statutes  (s). 
00  where  an  offence  is  prohibited  by  several  statutes,  if  only  one  is  the 
foundation  of  the  action,  and  the  others  are  explanatory  or  restrictive,  it  hi 
proper  to  conclude  against  the  form  of  the  statute  in  the  singular  num>> 
ber  (f).  The  omission  of  the  words  '^  against  the  form  of  the  statute," 
or  ^'  statutes,"  when  proper  to  be  inserted,  is  fatal  even  after  verdict(t«). 
In  general,  however,  tiiere  is  no  difference  as  to  the  doctrine  of  amending 

(i)  6flb.  Cases  L.  Sc  £.  242 :  1  Sannd.  being  laid  minutely,  so  as  to  bring  it  within 

309,  note  5 ;  and  see  Fitzgib.  136  j  Bac.  Ab.  the  words  of  the  act,  and  it  being  alleged 

Usory,  E.  209.  that  the  forfeiture  was  *<  according  to  the 

(A;)  2  East,  340,  362.  statute."     Sed  quart, 

\l)  2  East,  339 ;  1  Saund.  134,  note  3 ;  6  (p)  2  East,  340. 

East,  140;  7  Id.  516,-  1  Chitty  Crim.  Law,  \q)  Id.;  Lutw.  212;  4  Hawk.  71 ;  Com. 

290  ;  3  B.  ac  C.  186.  Dig.  Action  on  Statute,  H. 

(m)  2  East,  341 ;  see  3  B.  &  C.  189.  Ir)  I  Lutw.  212 ;  1  Saund.  135,  note  3 ; 

Cft)  1  M.  &  SeL  500.  2  Saund.  377,  note  12 ;  7  East,  516. 

(p)  3B.  &;  C.  186;  5  D.  &  R.  186,  S.  (s)  2  Hawk.  c.  25,  s.  117;   sed  vide  2 

C. ;  sed  vide  9  Price,  397,  in  which  part  of  East,  P.  C.  601,  599 ;  2  Hale,  173  ^  Gto. 

the  Court  held  that  an  information  for  a  pen-  Eliz.  750 ;  2  Leach,  827. 

alty  for  smuggling  was  good,  although  the  (t)  Yel7. 11 ;  2  Saund.  377,  note  12. 

words  "contrary  to  the  statute"  were  omit-  fii)  2  East,  333;  Willes,  599;  1  M.  & 

ted  in  describing  the  offence,  such  offence  Sel.  500 ;  3  B.  &;  C.  186. 


(1)  Wells  9.  I^ulden,  5  Dowl.  ic  Ryl.  13.  and  quctrtf  whether  the  words  (contraforwum 
statuti)  cau  be  supplied  by  any  other  words  of  eqniv^alent  import.  Barter  v.  Surtin,  5 
Gieenl.  76 ;  Peabody  o.  Hoyt,  10  Mass.  36;  Cross  v.  United  States,  1  Gallis,  26;  Seais  v. 
tJ.  States,  id.  257 ;  Haskell  «.  Moody,  9  Pick.  192 ;  Nichols  v.  Squire,  5  Pick.  168;  Smith 
9.  U.  States,  1  Gallis,  261 ;  Bv khamstead  v.  Parsons,  3  Conn.  I ;  Scroter  o.  Harimgtuii,  1 
Hawks   192. 

M'Keon  v.  M'Caherty,  1  Hall,  300. 

Vide  Haywood  v.  Sheldon>  13  Johns.  88 ;  £enwiek  tr.  XT.  States,  1  Gallis»  968. 
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at  eonmum  law  between  penal  and  other  actions  (x) ;  and  the  statate  8  ^m.     ^*  m 
2,  0.  26,  extends  the  proTbions  of  tiie  atatnte  of  jeofiiita  lo  penal  ae-  ^^'  ^^ 
^iio^^s  (jf)  9  &i^d  it  has  before  been  determmed  that  the  82  Hen.  8,  c.  30,  xWcaMc 
extended  to  penal  actions  («).  of  aotka. 

2.  In  debt. 

It  is  usual,  in  addition  to  the  statement  eonitra  fermam  Hatuti,  and  of  the  On  stat- 
utes. 


plaintiff 

btzt  this  appears  unnecessary  (a).  And  eren  assuming  it  to  be  requisite,  cm>it. 
yet  a  count  for  a  penalty  on  the  statute  5  Ann.  stating  the  defendant  kept 
a  snare  to  kill  game  ^^  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  by  reason  thereof  and  by  force  of  ^e  statute  in  such 
case  made  and  prorided  an  action  hath  accrued,"  is  sufficient;  for  tlie 
first-menticHied  statute  refers  to  the  6  Ann.  c.  14  creating  the  oflbnce  and 
giving  the  penalty ;  and  the  last  mentioned  statute  refors  to  the  2  Geo.  8, 
c.  19,  by  which  the  whole  penalty  is  given  to  the  common  informer,  the 
half  only  of  which  had  been  given  to  him  by  an  intervening  statute  (ft). 

As  the  action  of  debt  is  only  sustainable  for  the  recovery  of  a  dd>t^  the  Statement 
hreach  is  necessarily  confined  to  a  statement  of  the  non-payment  of  lbs  sreadi  in 
money  previously  alleged  to  be  payable ;  and  such  breach  is  nearly  simi-  genena  in 
hr,  whether  the  action  be  in  debt  on  simple  contract,  or  upon  a  specialty,  •^^^- 
record,  or  statute,  and  is  usually  as  follows  :-*-^^  Yet  the  defendant,  al« 
tiiongh  often  requested  so  to  do,  hath  not  as  yet  paid  the  sum  of  £-^—  (e) 
above  demandea,  or  any  part  tiiereof,  to  the  plaintiff  (or  if  qui  tam^  kt. 
to  our  said  Lord  the  King,  and  to  the  plaintiff,  who  sues  as  aforesaid,} 
but  hath  hitherto  wholly  neglected  and  refused  so  to  do.    To  the  damage 

of  the  plaintiff  of  £ and  thereupon  he  bringiBSuit,  &c."  (1).    In  debt 

upon  a  ftonef,  whether  it  be  a  common  money  bond,  or  be  a  special  bond 
for  the  performance  of  covenants,  ftc.  within  the  statute  (i)  the  penalty  id 
the  debt  at  law,  and  the  breach  in  non-payment  thereof  is  alleged  in  the 
above  form  (2).  If,  however,  the  bond  have  a  condition  withm  the  statute, 
it  is  essential  that  there  be  upon  the  record  an  assignment  of  the  breaches 
of  such  condition.  As  these  breaches  may  be  assigned  in  the  replication 
as  well  as  in  the  declaration,  it  is  proposed  that  we  notice  the  rules  upon 
this  subject  when  we  treat  of  the  replication  in  debt. 


be  limited  to  a  particular  sum,  and  the  plaintiff  proceed  for  a  larger  sum 
for  interest  or  delay  of  payment,  then  the  sum  at  the  conclusion  should  be 

(z)  1  Saund.  250  dj  1  Stra.   137 ;  2  14.  (b)  7  East,  216 ;  see  2  East,  338. 

1227;  1  Wils.  256;  1  Burr.  402.  (e)  This  is  to  be  the  sam  named  in  the 

!y}  Willes,  600.  commencement  of    the   declaration,  being 

z)  3  Lev.  375 ;  1  Stra.  136 ;  2  Id,  1327 ;  the  aggregate  of  all  the  snms  stated  to  be 

Doogl.  115.  due  in  the  different  coonts. 

(a)  See  3  B.  &  C.  189.  (d)  S6c9  Wm.  3,  c.  11,  s.  8. 

(1)  It  seems  that  a  declaration  in  debt  on  bond  assigning  breaches  nnder  the  statute, 
may  conclude  as  in  covenant.    Gale  v.  O'Brian.  12  Johns.  216,  S.  C. ;  13  Johns.  189. 

(2)  And  it  makes  no  diffeniice  that  tlie  bond  it  ftr  the  payment  of  a  snm  of  mOMy  by 
iiukdmmu,    S.  Paulding  9.  Millard,  17  Wend.  331. 


«375  ^  ™^  I»£CLA£A!nOK. 

FT.  m    {NfepeitioMblj  large,  so  as  to  oovor  the  utmost  interest  or  dami^es  for  the 
r^s,  ^Ec  detention  that  may  be  olaimable  either  by  contract  or  damages  under  3  b 

t£1''c««  *  W.  4,  c.  42,  a.  28  («).• 

of  aoiioB.       I&  an  action  by  a  common  informer,  as  he  is  not  entitled  to  damagies,  no 
claim  for  them  should  be  inserted  (/)• 


in.  iH 

OOTBVAITT 


As  the  action  of  Covenant  can  in  general  only  be  supported  on  a  deed  (g)^ 
there  is  leas  variety  in  the  declarations  in  that  action  than  in  assumpsit  or 
debt,  and  therefore  but  few  observations  will  here  be  necessary,  as  most 
of  the  rules  to  be  observed  in  framing  a  declaration  in  aseumpeit  or  debt 
equally  apply  in  framing  the  declaration  in  this  action.  The  Oormnence* 
ment  of  the  declaration  in  covenant  is  now  alike  in  all  the  superior  actions 
commenced  in  either  of  the  superior  Courts. 

The  various  points  which  we  have  already  observed  upon  with  regard 
to  the  indueemenit  or  statement  of  introductory  matter  in  declaring  upon 
a  lease,  &c.  (A)  ;  the  consideration  of  the  deed  (%)  ;  the  mode  of  setting  out 
the  deed  (Je)  ;  the  profert  (t)  ;  the  usual  averments  and  statement  of  tide, 
Jtc«  (m) ;  and  the  statement  of  the  breach  (n)  (1)  in  an  action  of  debt ;  are 
equally  applicable  to  the  action  of  covenant.  If  the  declaration  profess  to 
make  profert  of  the  indenture,  it  suffices  for  plaintiff  to  produce  and  prove 
the  counterpart  (o}.  The  plaintiff  may  assign  in  the  same  count  a  distinct 
breach  of  each  separate  covenant  contained  in  the  deed  (  p).  And  the  gen* 
oral  pleading  rules,  Hil.  T.  4  W.  4,  reg.  5,  although  they  prohibit  sever- 
al couMtSy  expressly  permit  several  breaches.  It  is  usual,  after  stating  the 
breaches  of  covenant,  to  conclude  by  alleging  ^^  And  so  tiie  plaintiff  in 
fact  saith  that  the  defendant,  (although  often  requested  so  to  do),  hath  not 
kept  his  said  covenant,  but  hath  broken  the  same ;"  but  this  is  mere  form, 
and  unnecessary  (9).  Damages  being  the  priucipal  object  in  this  action 
(r),  there  should  be  laid  as  such  a  sum  sufficientiy  large  to  cover  tiie  utmost 
demand,  and  even  a  clum  for  mterest,  when  claimable  under  3  &  4  W.  4, 
t  '876  ]  ^  42, 1  28  (•).• 


m  ACTIONS  FOR  TORTS. 

m  Actions  in  form  ex  dtUeto  are  Case,  Trover  (t'),  Jtq>lemn,  S^pati, 

nc'^^in  *^  IlJectment.    The  applicability  of  these  forms  of  action  has  already 

OF  THE         (^}  Watkios  0.  Morgan,  6  Car.  &  P.  661.  signing  a  bresRsh  in  assumpsit  may  in  general 

CAun  OF       (/ )  ^  ^^^*  ^^^^t  ^^^'     Oumr€t  wheth-  be  applied  to  covenant,  see  ante^  332 ;  as  to 

ACTioH.     ^  ^^^  statement  might  not  be  rejected  as  a.  general  assignment  of  breach,  anU,  335; 

sorplasage  ?  post. 

(g)  Ante^  115 f  1 18.    As  to  the  action  of       Co)  Pearce  9.  Morrice,  3  Bar.  6c  Adol. 

covenant  in  general,  see  ante,  115  to  120.  39d. 
(h)  AhU,  363.  (p)  3  Co.  4  a;  1  Saund.  58  b. 

(t)  AnH,  366.  \q)  1  Saand.  235  a,  note  7 ;  poU,  toI.  ii.  | 

\k)  Antty  305^  807)  367.    As  to  varioHceSf  see  2  Tannt.  278. 
mte,  305,  308.    Amendment,  319.  (r)  13  East,  343. 

r/)  AnUf  305.  (5)  Watkins  v.  Morgan,  6  Car.  6c  P.  661. 

rm)  Axte,  368.  (0  '^  ^^  detinue  being  an  action  ez  toi^ 

[fi)  Amu^  374.    And  the  rales  as  to  as->  Xtattu^  see  ante,  121,  200,  note  (6). 

(1)  As  to  the  mode  of  assigning  taeachea  ia  eoFsnant,  see  1  lAet.  U  Ferif.  Dig.  Tit»- 
CoreniBt,  Gh.  IZ.  d.  breach. 
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been  fbllj  eonsideTed  ;  and  in  the  second  volnme  will  be  found  ft  copom     <▼•  in 
^olleotion  of  the  forms  of  the  deelarations  which  are  usually  in  requiation,  ^^^'fT' 
with  notes  explanatory  of  the  diflferent  allegations,  &c.  (u)  ^^  ^  ^ 

In  actions  for  wrongi^  the  declaration  should  state,  Ist,  The  matter  or  action. 
thing  affected ;  2dl7,  The  plaintiff 's  right  thereto ;  Sdly,  The  ir^ury  ;  and, 
4thlj,  The  damage  sustiuned  by  the  plaintiff.     We  will  consider  each  of 
these  as  regards  general  ruiee  ;  and  then  state  the  partieuiar  ruU%  relating 
to  declarations  for  written  and  verbal  Slander. 

In  actions  brought  for  injuriee  to  real  froperty  (r),  the  qadlity  of  the  ^^-  S*^** 
realty,  as  whether  it  consists  of  houses,  lands,  or  otiier  corporeal  here-  ^^mij^ 
ditaments,  should  be  shown  (a;).    If  the  declaration  charge  *^  the  breaking  or  Hum 
and  entering  into  the  plaindff*e  dwelling  houee^^  the  plaintiff  will  feil,  if  injured. 
it  appear  tlmt  tiie  defendant  only  broke  an  external  rail  fence,  and  tres- 
Mssed  on  leads  forming  the  roof  of  a  counting-house,  occupied  by  A.  B. 
but  used  only  as  an  easement  to  the  plaintiff's  house  (y). 

In  trespass  to  land^  the  term  *^  cfoae"  is  proper,  although  the  ground 
be  not  inclosed,  as  it  imports  the  exclusive  right  of  possession  and  intereti 
in  the  soil  (z).  In  order  to  avoid  the  necessity  for  a  new  assignment,  tiie 
pleading  ndes,  Hil.  T.  4,  W.  4,  rog.  Y.  In  Treepaee^  expressly  require 
that  the  name  of  the  close,  or  the  abuttals^  or  some  other  description^  be 
used  in  the  statement,  or  that  the  defendant  may  demur  speciaJly,  and 
towards  instead  of  upon  has  been  considered  an  improper  description  by 
abuttals  (a).  Where  the  declaration  stated  that  the  defendants,  A.,  B., 
and  0.,  broke  a  close  of  the  plaintiff  abutting  on  a  close  of  the  defendant^ 
in  the  singular,  and  it  appeared  in  evidence  that  the  plaintiff's  doee  abut- 
ted on  a  close  of  the  first-named  defendant  it  was  held  that  this  was  an 
ambiguity^  not  a  variance  (5)  (1). 

As  trespass  (t*)  and  ejectment  (d)  do  not  lie  in  general  for  wrongs  which 
relate  to  incorporeal  hereditaments,  the  word  ^^  tenement^  riiould  be 
avoided  in  the  first  description  of  the  premises,  though  after  ^stating  them  [  ^77  j 
with  sufficient  certainty,  *^ said  tenements"  by  way  of  reference  to  the 
antecedent  description,  would  not  be  objectionable.  It  is  not  neceesarr 
to  show  the  quantity  of  the  land  (except,  perhaps,  in  replevin)  (e).  A 
way  ou^t  not  to  be  described  as  a  "  passage"  (/). 

«)  The  aathor  would  suggest  to  the  stn-  C^)  I>r.  &i  Stud.  30;  7  £azit,  207;  Yin. 

dent  the  perusal  of  the  forms  as  the  best  Ab.  Fences ;  ante,  174. 

mode  of  understanding  the  general  rules  (a)  Lempriere  «.  Hnmphreji  4  Nev.  dc 

here  attempted  to  be  explained  with  regard  Man.  638 ;  1  Harr.  &  TVoU.  171 ;  and  see 

to  the  construction  of  the  pleadings.    See  form  and  notes,  potty  vol.  ii. 

postt  vol.  ii.    Declaration  in  Detinue^  Case,  (b)  Walford  v.   Anthony  and   others,  8 

Trover,  Replevin,  Trespass,  and  Ejectment,  Bin?.  75. 

(0)  As  to  the  rule  m  a  real  action  for  the  (c\  Ante^  174. 
recovery  of  realty  itself,  Stephen,  2d  edit.  (a)  Ante,  188. 

347,  349 ;  forms  post,  vol.  iii.  (0  2  M.  &  F.  78 ;  as  to  stating  the  pariah, 

(x)  Stephen,  347,  2d  edit.  ante,  276. 

(y)  3  C.  &  F.  331.  (/)  Yelv.  163. 

(1)  In  trespass  quare  clausttm  fregit,  it  is  neeestary  to  prove  the  abuttals  of  the  dose,  as 
stated  in  the  declaration ;  but  the  abuttals  are  not  to  be  oonstmed  stxictly.  Wheekr  v. 
Bowell,  6  N.  Hamp.  215 ;  Hogmtie  v.  M'Coy,  2  Harr.  &  Johns.  341 ;  Hooker  v.  Hiooek,  2 
Aiken,  172.  Thus,  where  a  close  was  descnbed  as  abutting  southerly  on  W.'s  land,  it  was 
held,  that  this  did  not  imply  that  it  was  abutting  all  the  way  southerly  on  W.'s  land. 
Wheeler  v.  Rowell,  6  N.  Hamp.  215.  See  Frean  o.  Cruikshanks,  3  M'Gocd,  84  ;  Bich  s. 
Bicb,  16  WendeU,  663 ;  Peaslee  v.  Wadleiffh,  5  N.  Hamp.  317 ;  Bice  «.  Hathaway,  Bfayt. 
231 ;  Austin  v.  Morse,  8  WendslL  476 ;  EUet «.  PnUen,  7  Halst.  357 :  Smith  s.  Wilson.  X 
DBv.aBdBat.40}  While  •.  Moselsy,  5  Pick.  230. 
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IV*  i^        In  pr^ieribinff  for,  or  otherwise  statiag  a  writ  of  eommtm  or  iMy,  or  » 
^Ts,    c.  ^gi^^  ^  ^^^^  j^^^  -^  ^  judicioi^i  to  avoid  claiming  or  atatiag  more  than 

The^caase  <^on6titutes  the  subject-matter  of  the  particular  dispute,  for  by  this  preoau- 
of  action,  tion  a  yarianco  may  be  avoided  (^)  ;  but  in  general  in  actions  of  tort  the 
plaintiff  may  succeed  although  he  only  prove  a  part  of  his  complabt  (K), 
Where  a  declaration  in  case  alleged  that  ^^  the  plaintiff  was  possessed  of  a 
bouse,  belonging  to  and  supporting  which  there  were  certain /(9i^fu2a<i{>ns, 
which  the  plaintiff  had  enjoyed,  and  ought  to  enjoy ;"  it  was  held  that  this 
was  a  sufficient  description  of  the  plaintiff's  right  to  the  enjoyment  of  the 
foundations  as  an  easement  (i). 

In  actions  for  injuring  or  taking  away  goods  or  chattels j  it  is  in  general 
necessary  that  their  quaJityy  quantity  or  number j  and  vaiue  or  price, 
should  be  stated  (i)  (1)  ;  the  assigned  reason  is,  tiiat  a  former  recovery 
eould  not  otherwise  be  pleaded  in  bar  of  a  eecond  action  for  the  same 
goods,  neither  could  the  defendant  pr(^rly  defend  himself  (0*  There- 
fore, in  all  the  forms  of  action  for  a  tort  to  goods,  it  is  in  general  insuffi- 
cient, even  after  judgment  by  default  or  verdict,  to  allege  that  the  defend- 
ant injured  or  took,  &c.  ^^  divers  goods  and  chattels"  of  the  plaintiff, 
without  giving  any  description  of  them  (m).  And  an  averment  that  the 
defendant  took  the  plaintiff's  "fish,"  not  showing  their  number  or  na- 
ture (n)  ;  or  "  divers,  to  wit,  ten  articles  of  household  furniture,"  not 
stating  tiieir  nature  or  quality  (o) ;  is  substantially  defective.  It  must  be 
confessed  that  as  the  description  of  goods  or  land  must  in  general  be  ez- 
eeedingly  similar,  there  is  but  littie  practical  utility  in  this  rule  except  as 
regards  the  description  of  a  close  by  abuUals. 

In  trover,  trespass,  and  case,  less  particularity  is  required  than  in 
detinue  and  replevin,  because  it  is  only  in  the  two  latter  forms  of  action 
[  *878  ]  that  the  plaintiff  can  claim  or  recov^  the  goods  themselves  (/?)•  In  tro- 
ver, trespass,  and  case,  damages  only  are  recoverable,  and  the  specifica- 
tion of  quaUtjr  and  quantity  in  a  general  way  is  allowed ;  as  "  two  packs 
of  flax," ''  two  ricks  of  hay,"  a  '<  library  of  books"  (9)  (2).    But  in  detinue 


.^i' 


2  Saimd.  172,  note  1 ;  1  Taunt.  142 ;  Cm)  Vide  last  two  notes ;  and  7  Taunt. 

160  ;  Bul.  N.  P.  59 ;  1  Campb.  315  642  ;  1  Moore,  386,  S.  C. ;  8  Id.  379. 

a;  4  /d.  189;  2  Hen.  Bla.  234;  Vin.  Ab.  (n)  5  Bep.  34  b ;  see  observations  2  Saund. 

JPresciiptions,  W. }  1  £sp.  &ep.  437 ;  Selw.  74,  note  1  \  348. 

N.  P.  Trespass,  IV.  7.  (o)  8  Moore,  379 ;  see,  however,  2  Saund. 

'h)  Id. ;  post,  386.  74  a,  note. 

U)  1  Cromp.  Ac  Jerv.  20.  (p)  2  Saund.  74,  note  1. 

^k)  See  11  Rep.  25^  26 ;  1  Saund.  333,  n.  (a)  2  Saund.  74,  note  1 ;  Stephen,  349, 

7  {2  Id.  74,  note  1 ;  4  Burr.  2455 ;  Stephen,  350.    Cattle  may  be  described  with  a  vide- 

2d  edit.  347;  M'Clel.  R.  277,  278.  licet  under  the  word  "chattels,"   17  Edw. 

(0  M'Clel.  R.  278 ;  11  East,  576.  3,  pi.  41. 


(1)  Vide  the  People  o.  DniOap,  13  Johns.  446. 

(2)  In  an  action  of  trover,  the  declaration  need  not  state  the  price  or  value  of  the  thing 
converted.    Pearpoint  v.  Henry,  2  Wash.  192.    See  Vandyk  v.  Dodd,  1  Halst^  129. 

In  trover  to  recover  bank  hills,  they  must  be  particularly  described.  Little  v.  Gibbs, 
1  fionth.  211.  As  to  a  promissory  note  see  Taylor  v.  Morgan,  3  Watts.  333.  In  the  Ae- 
catVers  v.  Neilson,  3  Green,  337,  it  was  held,  that  in  trovear  for  promissory  notes,  the  plain- 
tiff need  not  state  the  dates  or  timies  of  payment,  he  being  presumed  not  to  have  them  in 
3iis  possession. 

**  A  black  mare,  of  the  value  of  $100"  held  a  sufficient  description.  Heddy  v.  FuUen, 
1  Blackf.  51.  See  Vanarken  v,  Wickham,  2  South.  509.  So  four  *horses  the  property  of 
the  plaintiff.  Beaumont  «.  Yantri,  Broese,  8.  AnneKuig  a  achedok  to  a  dedanuioo  in 
trover  or  replevin  is  improper.    Kinder  «.  fibari  8  M«»,  dW;  ftite  fu  S<iMaiM||  13  i}).  ^^ 
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the  value  of  the  goods,  either  of  each  article,  or  the  aggregate  value  of  the    z^*  its 
whole,  should  he  stated  (r).  5m"'S' 

Perhaps  less  particularity  may  be  required  "where  the  gravamen  or  gist  ^^"  ^^ 
of  the  action  is  the  breaking  and  injuring  a  house,  &c.  and  the  injury  to  action. 
goods  is  laid  chiefly  as   aggravation ;  as  trespass  for  breaking,   &c.  a 
house  and  taking  *'  several  keys"  belonging  to  the  doors  thereof  («),  or 
damaging  ^^  the  goods  and  chattels  therein,"  and  wrenching  open  and  in- 
juring the  '*  doors  thereof  (^). 

With  regard  to  the  quality  or  species  of  the  goods,  the  plaintiff  is  per- 
haps bound  to  prove  the  fact  as  laid  (u)  ;  but  with  regard  to  the  quantity 
or  number  and  value  of  the  goods,  he  may  prove  less  than  he  charges  in 
his  declaration,  but  he  cannot  prove  mare^  although  the  statement  be  un- 
der a  videlicet  (x^  ;  as  if  the  declaration  be  '^  divers,  to  wit,  ten  horses," 
he  may  show  an  injury  to  or  conversion  of  one  horse,  but  not  of  eleven 
horses  (y).  Of  course,  therefore,  it  is  prudent  to  lay  the  quantity  to  an 
extent  clearly  adequate  to  cover  tbo  largest  possible  amount,  but  at  the 
same  time  according  to  the  facts. 

The  plaintiff '«  rigJit  or  interest  in  or  title  to  the  matter  or  thing  affect-  l^tement 
ed  may  exist  independently  of  any  particular  obligation  or  duty  on  the  of  the 
part  of  the  defendant ;  or  it  may  be  a  right  to  insist  on  the  performance  by  p|ainiiff 's 
the  defendant  of  some  particular  duty,  founded  either  on  contract  between  l^erestin 
the  parties,  or  an  implied  obligation  of  law,  resulting  from  the  defendant's  su€h  mat- 
particular  character  or  situation  (2).     Where  the  law  gives  a  general  or  ^^»  ^' 
public  right,  as  for  all  persons  to  fish  in  a  public  navigable  river,  it  is  im-  ^*^* 
proper,  at  least  unnecessary,  specially  to  state  such  public  right,  and  it 
will  suffice  to  show  with  brevity  that  there  was  a  public  right,  as  the  in- 
stance just  put  that  such  a  particular  place  was  a  public  navigable  river, 
and  that  the  defendant  prevented  the  plaintiff  from  fishing,  &;c.  (a).     And 
whenever  the  right  of  the  plaintiff  is  implied  by  law,  as  the  absolute  right 
of  personal  security,  it  is  unnecessary  to  state  the  same  in  pleading.     Thus, 
in  actions  for  assault  and  battery,  false  imprisonment,  words  or  libels, 
when  actionable  in  themselves,  and  malicious  prosecution,  it  is  sufficient 
to  alledge  the  injury,  without  ^nj  inducement  of  the  plaintiff's  right  ta  per- 
sonal security,  so. ;  though  it  is  usual  in  an  action  *for  slander  to  begin  [  *S79  ] 
the  declaration  with  a  statement  of  the  plaintiff's  good  character  (().     But 
where  the  law  does  not  imply  the  right  to  the  matter  or  thing  affected,  it 
must  be  stated  either  generally  or  specially  (c)  ;  in  other  words,   some 
general  or  special  allegation  of  a  title  or  right  must  be  made  in  the  dec- 
laration.    Thus,  in  a  declaration  for  slander,  affecting  a  person  in  the  way 
of  his  trade  (1),  his  carrying  on  the  particular  trade  must  be  shown  by  way 

(r)  4  B.  &  Aid.  271 ;  per  Cur.  2  Sauml.  74  b  j  Gilb.  Evid.  229. 

{$)  Salk.  643;  after  verdict,  2  Saund.  74        (z)  It  seems  that  unless  inducemeot  be 

b,  n.  1 ;  Stephen,  2d  ed.  350.  traversed  by  plea  it  now  stands  admitted, 

(0  3  Wils.  292.  Dukes  v.  GostUng,  3  Dowl.  619. 

(«)  Sec  Stephen,  2  ed.  352.  (fl)  "Willes,  268 ;    Vin.  Ab.  Prescription, 

(x)  As  to    the  videlicet    in  general,  see    U. ;  Ld.  Raym.  1091. 

flftfc,  317.  {b)  Post,  vol.  ii. 


Step! 


(y)  See  8  Taunt.  107 ;  M'Clel.  Eep.  270  ;        (c)  Com.  Dig.  Pleader,  C.  34. 
ephen,  2d  edit.  351 ;  Hep.  T.  Hardw.  121  \ 


(1)  So,  in  a  declaration,  for  slander  of  an  attorney  there  must  be  a  coUoquium  of  his  pn> 
feMion.    Gilbert  V.  Field,  3,(;aiaet,  329. 
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TV.  ITS     of  inducement  (d).    And  in  an  action  for  an  injury  to  the  relatiTe  right  of 

PARTS,  &c.  persons,  the  relation  of  husband  (e),  or  master  (/)  in  respect  of  which  the 

The^causc  p'^*^^*^  ^^  injured,  must  be  stated. 

of  action.  It  is  chiefly  in  actions  for  trespass  and  torts,  committed  to  and  in  re- 
spect of  personal  and  real  property,  that  it  becomes  material  to  consider 
to  what  extent  the  plaintiff  must  show  his  title  or  interest.  It  is  hardly 
necessary  to  obsenre  that  if  no  property  or  interest  in  the  subject-matter 
of  the  suit  be  stated  in  the  declaration  to  have  existed,  or  been  vested  in 
the  plaintiff,  at  the  time  the  wrong  was  committed,  the  omission  will  be 
fatal  even  after  verdict :  the  objection  being  the  total  omission^  not  the 
defective  statement  of  a  title  (^).  But  the  error  in  the  declaration  may  be 
cured  if  the  plea  admit  the  plaintiff's  property  (K). 

The  fundamental  rule  upon  the  subject  of  showing  title  in  actions  ex  de- 
licto is,  that  against  a  mere  iorong-doer^  or  person  apparently  having  no 
color  or  right,  mere  possession  suffices,  and  a  special  statement  of  title  is 
unnecessary  (t).  In  personal  actions  therefore  title  is  mere  inducement, 
at  least  in  a  pleading  point  of  view,  as  regards  the  declaration ;  although  in 
real  actions  (k) ,  and  as  we  shall  hereafter  observe  in  many  pleas  in  per- 
sonal actions,  a  strict  and  particular  statement  of  title  is  essential.  In 
personal  actions  damages  are  the  gist  of  the  suit ;  in  real  actions  the  right 
or  title  forms  the  prominent  subject  of  inquiry  (I). 

It  is  proposed  to  defer  the  consideration  of  the  rules  affecting  the  state- 
ment of  a  title  specially^  and  the  mode  of  pleading  a  derivative  title,  a  right 

[  •880  "]  by  custoMy  prescription^  or  grants  &c.  until  we  examine  "the  structure  of 
pUaSy  in  which  title  is  in  general  to  be  shown  with  particularity. 

In  trespass,  trover,  detinue,  case,  or  replevin,  for  an  injury  to  or  tak- 
ing away,  &c.  goods,  the  plaintiff's  right  to  or  interest  in  the  goods,  either 
as  absolute  owner,  or  as  having  a  limited  right  therein  (rn),  is  not  other- 
wise described  in  the  declaration  than  by  the  averment,  that  they  were  the 
goods  ^^  of  the  plaintiff,"  or  'Hhat  he  was  lawfully  possessed  of  them  as  of 
his  own  property"  (n)  (1).  When  the  plaintiff  has  not  a  possessory  right, 
and  his  interest  in  the  chattel  is  reversionary ^  it  must  be  expressly  so  de- 
scribed in  the  declaration,  which,  as  we  have  before  explained,  must  then 
be  framed  in  case  (o). 

Upon  the  principle  just  alluded  to,  in  trespass  for  a  wrong  relating  to 
land,  or  other  real  property,  a  special  or   particular  title  in  the  plaintiff 

(d)  1  Saund.  242  a,  note  3 ;  2  Saand.  307,  must  recover  upon  the  strengh  of  his  own 
n.  1 ;  2  B.  &  P.  284 ;  post,  vol.  ii.  j  as  to  title  as  proved  by  him,  yet  mere  priority  of 
this,  post^  400,  401.  possession  will  enable  a  plaintiff  to  recover 

(e)  Post,  vol.  ii.  against  a  third  person,  a  trespasser,  who  in- 

(f)  Id.  trudes,  Doe  v.  Cook,  7  Bing.  346. 

(g)  2  Saund.  379,  n.  13  j  Com.  Dig.  (k)  Com.  Dig.  Pleader,  3  I.  5  j  Bui.  N.  P. 
Pleader,  3  M.  9.  122  ;  post,  vol.  iii. 

(h)  1  Sid.  184.  (/)  As  to  the  distinction  between  actions 

(t)  Ante,  62,  148,  168,  175  j  10  Co.  59  b  j  that  sound  in  damages  and  those  that  do  not, 

Com.  Dig.  Plead.  C.  39,  41  :  Tidd,  9th  ed.  Steph.  2d  ed.  138,  474. 

443 ;  Steph.  2d  edit.  356 ;  1  East,  212.    For  (m)  As  to  this  distinction,  and  when«ach 

this  purpose,  and  until  the  defendant  has  parties  may  sue,  see  ante^  62,  148,  168,  175. 

pleaded  and  shown  a  superior  title,  he  must  (n)  See  2  Saund.  279,  n.  13  ;  Stephen,  2d 

DC  taken  to  be  a  mere  trespasser,  Steph.  357.  ed.  355 ;  post,  vol.  ii.    As  to  the  words  *'  as 

Even  in  an  action  of  ejectment,  where  the  of  his  own  property,"  jpos^,  vol.  ii. 

general  rule  is  that  the  lessor  of  the  plaintiff  (o)  Ante,  147,  148,  152  j  post,  vol.  ii. 


(1)  Good  V.  Hamish,  14  Serg.  &  Rawle,  99 ;  Carlisle  p.  Weston,  1  Met.  26 ;  Heath 
9.  Conway,  1  Bibb,  398 ;  Smith  o.  Hancock^  4  ib.  222;  Donaghe  9.  Boudeboogh,  4  Monf: 
251. 
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need  not  bo  shown  in  the  declaration.    The  ayerment  in  desoribing  the     iv.  its 
trespass,  that  the  close  or  house,    ko.  in  reference   to  ^-hich  it  was  com  '^*^*'  ^« 
mitted,  was  the  close,  &c.  "  of  the  plaintiflF,"  or  other  equivalent  allega-  ^^^^*  ^^ 
tion  (p),  is  sufiScient  (j)  ;  and  under  it  may  be  given  in  evidence  anjr  title  action, 
or  interest  in  poaseiiion,  which  is  adequate  to  the  support  of  the  form  of  ac- 
tion under  the  circumstances  of  the  case  (1). 

In  other  personal  actions  for  injuries  to  real  property  corporeal  or 
incorporeal,  it  was  formerly  usual  to  state  the  plaintiff's  title  specially, 
as  that  he  was  seized  in  his  demesne  as  of  fee  of  aJbouse,  mill,  &c.  and 
was  entitled  by  prescription  or  grant,  &c.  to  the  right  of  common, 
way,  watercourse,  or  other  right  affected  (r)  ;  but  it  is  now  fully  settled 
that  in  a  personal  action  against  a  torong-doer  for  the  recovery  of  damages, 
and  not  the  laud  itself,  it  is  sufficient  at  common  law  to  state  in  the  dee- 
laraiion  that  the  plaintiff,  at  the  time  the  injury  was  committed,  was  pos- 
sessed oi  a  house  or  land,  &c.,  and  that  by  reason  of  such  possession  he 
was  entitled  to  the  common  of  pasture,  way,  or  other  right,  in  the  exercise 
of  which  he  has  been  disturbed  (9).  And  though  a  distinction  has  been 
taken  between  a  declaration  against  a  wrong-doer  and  agaiust  the  ovmer 
of  the  soil  (f)  ;  and  it  has  been  considered  that  in  the  latter  case  the 
plaintiff 's  title  by  grant,  &c.  must  be  specially  stated,  because  it  might  be 
qualified  by  some  condition  ^precedent,  the  performance  of  which  ought  r  •gg^  i 
to  be  shown,  &;c.  (u)  ;  yet  it  appears  sufficient  in  both  cases  to  declare 
generally  on  the  plaintiff 's  possession  ;  though  in  a  plea  it  was,  before  the 
statute  2  &  8  W.  4,  c.  71,  necessary  to  state  the  seisin  in  fee  and  pre- 
scriptive right  or  grant  (2;).  And  in  pleading  a  perscriptive  right  of  com- 
mon, &c.  as  dk  justification,  the  defendant  must  show  a  seisin  in  fee  of  the 
land  in  respect  of  which  it  is  claimed,  and  prescribe  in  the  que  estate  for 
the  right ;  and  if  he  claim  as  tenant  of  the  freeholder,  he  must  prescribe  in 
the  latter,  not  in  himself  (^). 

If  the  right  of  common,  way,  or  watercourse,  &c.  be  not  appurtenant  ?^7 *°.- 
to  the  house,  land,  &c.  and  the  plaintiff  be  entitled  thereto  by  agreement  ^„Yi^  ^^ 
or  license,  the  allegation  in  the  declaration  that  he  was  entitled,  '^  by  rea-  apporte- 
son  of  the  possession,  ^c."  would  be  improper  («).     And  when  a  rever-  '^"^*- 
sioner  sues  for  an  injury  to  houses,  land,  &c.  in  possession  of  his  tenant  SSI^^'hv 
his  interest  must  be  described  accordingly ;  though  it  is  sufficient  to  allege  a  rever- 
generally  that  the  lands  were  in  possession  of  the  third  person,  ^'  as  tenant  sioner. 
thereof  to  the  plaintiff,"  without  stating  seisin  in  fee,  &c.  (a). 

In  an  action  on  the  case  for  obstructing  ancient  (i)  ligfUs,  the  declar-  ^^7^^^^ 

declare  for 
obsiract- 

(p)  Com.  Dig.  Pleader,  3  M.  9.  edit.  444 :  1  T.  R.  431.  tion  to  an- 

Cq)  Id.  ;  2  Bulstr.  288  j  posty  vol.  ii.  Steph.        (11)  1  Burr.  443,  444.  cient 

2d  edit.  355,  356.  {x)  3  T.  B.  766,  768 ;  2  Saund.  113  a,  n.  lights. 

(r)  See  the  cases  in  Com.  Dig.  Pleader,  1,  and  cases  there  collected;    and  see  the 

C.  34,  to  C.  38 ;  2  Saund.  113  a,  n.  1 ;  and  precedents,  Lutw.  119,  120 ;  1  Barnard,  K. 

precedents  referred  to,  1  Sannd.  346,  n.  2.  B.  432 ;  6  East,  438,  n.  a  ,  1  Bol.  Rep.  394  j 

(s)  Com.. Dig.  Pleader,  C.  39,  and  Action  1  Show.  18,  19;  3  Lev.  266;  4  T.  R.  719; 

on  the  case  for  Disturbance.  B. ;  2  Sannd.  1  Sannd.  346,  n.  2 ;  poity  vol.  ii. 
113  a,  n.  1,  172.  n.  1 ;  3  T.  R.  766  ;  Willes,        (y)  3  You.  &  Jerv.  93. 
508,  654  ;  1  Saund.  346,  n.  2 ;  6  East,  438,        \z)  4  East,  107 ;  6  Id.  438 ;  post.  vol.  ii. 

n.  a;  see  precedents,  post^  vol.  ii.  568  to  See  15  East,  108;  3  Taunt.  24. 
674  ;  10  Co.  59,  b.  (a)  Post,  v.  ii.  When  not,  see  1  Cam.  320. 

(t)  See  4  Mod.  421;  1  Stra.  5;  Willes,        (b)  As  to  the  word  "  ancient"  in  this  case, 

619 ;  1  Burr.  440  ;  4  T.  R.  718 ;  Tidd,  9th  1  M.  &  M.  400. 


(1)  Hite  V.  LoDg,  6  Band,  457. 
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IV.  ITS 
PAUTS,  &C. 

6thly. 
Thecaiue 
of  action. 

or  water- 
coiirs6| 


or  com- 
mon of 
way,  or 
seat  in  a 
tew,  &c. 
Disturb- 
ance of 
franchi- 
ses. 

[  •882  ] 


Thecom« 
mon  law 
mode  of 
declaring 
generally 
is  express- 
ly sanc- 
tioned by 
2dc3W. 
4,  c.  71.  s. 


ration  usually  statea  that  the  plaiutiff,  at  the  time  of  committing  the  griev- 
ances complaiued  of,  was  lawfully  possessed  of  a  messuage,  situate,  jco. 
wherein  there  of  right  were  and  ought  to  be  certun  windows,  through  which 
the  light  and  air  ought  to  have  entered  the  messuage,  and  then  states 
the  injury  ;  and  this  is  sufficient  without  alleging  that  the  windows  were  aor 
oient  (c).  So,  if  the  declaration  be  for  diverting  a  ioatercourue  from  the 
plaintiff's  mill,  his  possession  of  the  mill  should  be  concisely  stated,  and 
that  by  reason  thereof  he  ought  to  have  had  the  use  and  benefit  of  the  waters 
course,  without  stating  that  it  was  an^ancient  mill,  or  disclosing  the  par- 
ticular grounds  upon  which  the  right  to  the  water  is  claimed  (d).  And  in 
an  action  for  a  disturbance  of  a  rigfU  of  common  {e),  or  way  (/),  or  of  a 
%€at  or  pew  in  a  church  (^),  the  declaration  states  the  possession  of  a 
house,  or  land,  &;c.  and  that  by  reason  thereof  the  plaintiff  was  entitled  to 
the  right,  in  the  exercise  of  which  he  had  been  disturbed.  The  same  mode 
of  declaring  has  long  been  considered  to  be  sufficient  in  ^actions  for  disturb- 
ance oi  franchises^  or  subtraction  of  tolls^  (K)^  ferries  (i),  and  officer  (i). 
The  mode  in  which  an  easemsni  may  be  claimed  has  been  already  pointed 
out(2)*  In  case,  upon  a  custom  for  not  grinding  at  thepluntiff's  mill, 
the  plaintiff  may  declare  generally,  without  showing  the  amount  of  toll  or 
the  consideration  for  it  (m).  And  where  a  corporation  brings  an  action 
for  any  due,  it  is  sufficient  to  state  in  a  declaration^  though  it  is  otherwise 
in  a  plea,  that  it  is  an  ancient  borough,  and  that  the  burgesses  thereof  are, 
and  for  divers  years  have  been,  a  body  politic,  in  the  name  of  the  mayor, 
&c.,  without  setting  out  the  name  of  incorporation,  or  any  title  to  the  duty ; 
for  the  declaration  being  founded  upon  their  possession,  there  is  no  necea- 
sity  to  state  a  title  to  the  thing  (n).  However,  though  it  is  not  necessary 
in  these  actions  for  damages  to  lay  a  title  in  the  declaration  by  grant  or 
prescription,  &o.  yet  the  title  or  consideration  must  be  proved  on  the  tri- 
al (o).  It  suffices  to  aver,  that  the  plaintiff  had  the  titie  or  right  when  tha 
wrong  was  committed  ;  and  an  averment  that  he  stiU  is  possessed  may  be 
rejected  as  surplusage  (p) . 

In  affirmance  of  this  common  law  right  of  declaring  generally  in  these 
cases,  the  2  &  8  W.  4,  c.  71,  sect.  5,  enacts,  ^'  that  in  all  actions  on  the 
case  and  other  pleadings,  wherein  the  party  claiming  may  now  by  law  al- 
lege his  right  generally,  without  averring  the  existence  of  such  right  from 
time  immemorial,  such  general  allegation  shall  still  be  deemed  sufficient ; 
and  if  the  same  shall  be  denied,  all  and  every  the  matters  in  this  act  men- 
tioned and  provided,  which  shall  be  applicable  to  the  case,  shall  be  ad- 
missible in  evidence  to  sustain  or  rebut  such  allegation." 


(c)  Post,  vol.  ii.  J  Cro.  Car.  325  j  1  Show. 
17,  18. 

(d)  Post,  vol.  ii. ;  1  Leon.  247  j  Palm. 
290 ;  3  Lev.  133 ;  4  East,  107.  See  2  B.  & 
C.  910. 

(e)  See  Post,  vol.  ii.  j  4  Mod.  418 ;  1 
^ond.  346,  n.  2 ;  Comb.  370. 

(/)  Post,  vol.  ii. 

(^)  Id.  Quart,  if  the  plaintiff  claim 
4Lgamst  the  ordinary,  Tidd,  9tii  ed.  444. 


(h)  2  Saund.  113  a,  172  o,  n.  1 ;  6  East, 
438,  n.  ffl) ;  Willes,  654  ;  Owen,  109 ;  Cr^ 
Jac.  43 ;  post,  vol.  ii. ;  1  Cromp.  &  Jerv.  5a 

(0  6  B.  &  C.  703 ;  WiUes,  508 ;  2  Saund. 
M4,  ^72,  n.  1 ;  2  You.  &  Jerv.  285 ;  title 


thereto,  id, 

(A)  10  Co.  59  b  :  Cro.  Eliz.  335 ;  8 
Wenlw.  Index,  58 ;  Morg.  Prec.  345,  347 : 
4  Mod.  422. 

(/)  Ante,  377. 

(m)  6  M.  &  Sel.  69. 

(ft)  1  Saund.  340,  n.  2;  Owen,  109  ;  Cro. 
Jac.  43,  223 ;  2  Ventr.  291 ;  6  East,  438. 
What  a  variance,  1  Campb.  466;  8  East, 
487 ;  6  Taunt.  467 ;  2  Marsh.  174,  S.  C. ; 
7  Taunt.  546 ;  1  Moore,  367,  S.  C. 

(0)  2  Saund.  114  c;  4  Mod.  421,  424;  1 
Saund.  346,  n.  2. 

(p)  3  Taunt.  137. 
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With  respect  to  pkcn  and  9ub9eqiient  pleadings,  such  a  g^ieral  mode  of    !▼•  m 
stating  aright  of  common  or  other  easement,  &c.  in  a  justification  was  '^■'^")^^ 
Dot  permitted  (9),  and  every  defendant  was  required  in  his  plea  to  show  a  xhe^use 
«eim  in  fee  of  the  land  in  respect  of  which  it  was  claimed,  and  to  pre«  of  action, 
scribe  in  the  que  estate  for  the  right,  and  if  he  claimed  as  tenant  of  a  free-  More  gen- 
holder,  he  most  have  prescribed  in  the  latter,  not  in  himself  (r).    But  the  ^J*i  modes 
above  statute  now  authorizes  a  *more  general  plea,  as  will  be  shown  when  ^ghtT^^ 
we  examine  the  requisites  of  pleas  (8).  pleas,  &c. 

«  under  2  Ac 

When  the  plaintiflf's  right  consists  in  an  obligation  on  the  defendant  ^ji^^^^' 
to  obeerve  eome  particular  duty^  the  declaration  must  state  the  nature  of  [  "SSS  1 
%uch  duhfy  which  we  have  seen  may  be  founded  either  on  a  contract  be-  Mode  of 
tween  the  parties,  or  on  the  obligation  of  law,  arising  out  of  the  defend-  ^^"^^ 
ant's  particular  character  or  situation  ;  and  the  plaintiff  must  prove  such  du-  fondant  is* 
ty  as  laid,  and  a  variance  will,  as  in  actions  on  contracts,  be  fatal.     When  under  any 
the  declaration  is  for  the  breach  of  an  express  or  implied  contracty  and  ^^'"^ 
proceeds  for  nonfeaeance^  the  conMderation  of  the  contract  must  be  stated  or  dmy!'^ 
either  in  terms  or  in  substance  (^)  ;  but  when  it  is  for  a  miefeaeance  or 
"Molfeaianee^  no  consideration  need  be  stated  (ti)  ;  and  when  it  is  found- 
ed on  the  obligation  of  law^  unconnected  with  any  contract  between  the 
parties,  it  is  sufficient  to  state  very  concisely  the  circumstances  which  gave 
rise  to  the  defendant's  particular  duty  or  liability ;  as  in  actions  against 
sheriffs,  carriers,  innkeepers,  &;c.  (2;).     Where  the  defendant  is  liable  of 
common  rights  as  to  repair  a  wall  for  preventing  damage  to  his  neighbor, 
according  to  the  maxim,  eic  uture  tuo  ut  alienum  non  kedaSy  it  was  always 
considered  sufficient  to  state  that  the  defendant  was  poeeeesed  of  a  certain 
close,  &c.  and  that  by  reason  thereof  he  was  bound  to  repair,  &c.  without 
showing  the  particular  ground  of  the  defendant's  liability  (^).     But  where 
&  charge  was  imposed  on  another  against  comjnon  right,  as  owner  of  the 
soil  or  terre-tenant,  it  was  formerly  thought  that  the  plaintiff  ought  to  dis- 
close the  particular  ground  on  which  the  defendant's  liability  is  founded  (s) 
as  in  an  action  for  not  repairing  a  fence,  or  for  not  keeping  a  bull  or  a 
boar,  &c.  (a).    But  it  is  now  settled  that  there  is  no  foundation  for  this 
distinction  ;  and  in  the  case  of  Bider  and  Smith  (5),  where  an  action  was 
brought  for  the  defendant's  not  repairing  a  private  road  leading  through  his 
close,  it  was  held  sufficient  to  allege  that  the  defendant  as  occupier  of  the 
close  ought  to  have  repaired  it  (1)  ;  and  Mr.  Justice  Buller  stated  the  dis- 
tinction to  be  between  the  case  where  the  plaintiff  in  his  declaralion  lays 
a  charge  on  the  right  of  the  defendant,  and  where  the  defendantin  his j^Z^a 
prescribes  in  right  of  his  own  estate ;  in  the  former  case  the  plaindff  is 
presumed  to  be  ignorant  of  the  defendant's  estate,  and  therefore  need  not 


(q)  Ante,  note.  (z)  5  T.  E.  149,  150 ;  1  Saand.  312  c,  n 

\r)  3  Young.  &  Jerv.  93 ;  and  see  forms    2 ;  12  East,  89. 
of  pleas,  oojf,  Yol.  iii.  (y)  6  Mod.  311;  1   Salk.  22,  360;   Ld. 


(5)  And  see  forms,  |w«l,  vol.  iii.  and  Bo-  Raym.  1090 ;  fost,  vol.  ii. ;  3  T.  R.  766. 

Banquet's  Rules,  117.  {z)  AiUe,  3d0. 

(0  5  T.  R.  143 ;  3  Wils.  348  ;  12  East,  94.  (a)  1  Salk.  335,  336 ;  4  Mod.  241 . 

(k)  5  T.  R.  143 ;  3  Wils.  348 ;  3  East,  (*)  3  T.  R.  766 ;  Lutw.  119  j  4  T.  R.  718. 

62;  6  East,  332;  2  Lord  Raym.  909;  12  76,  77;  2  Saund.  414  a,  b,  c,  Steph.  2ded, 

East,  89.  370. 


(1)  Per  FkTBEs,  J.,  Grosben,  dec.  Tump.  Co.  s.  Searti  7  Coau.  93. 
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^'  iTjB     state  it,  but  in  the  latter  the  defendant,  knowing  ^his  own  estate  in  right  of 

5^hi"'  Th^  which  he  claims  a  privilege,  must  set  it  forth  (c). 

cause  of  ^      ^^  ^^  action  on  the  eoMe^  founded  on  an  express  or  implied  contract  (d)^ 

action.  as  against  an  attorney,  agent,  carrier,  innkeeper,  or  other  bailee,  for  negli- 
gence, &c.  the  declaration  must  correctly  state  the  contract^  or  the  particu- 
kr  duty  or  consideration  from  which  the  liability  results,  and  on  which  it 
is  founded  (e)  ;  and  a  variance  in  the  description  of  a  conJtract^  though  in 
an  action  ex  delicto^  may  be  as  fatal  as  in  an  action  in  form  ex  contractu  (/}. 
The  declaration  in  such  case  usually  begins  with  a  statement  of  the  par- 
*  ticular  profession  or  situation  of  the  defendant  and  his  retainer,  and  con- 
sequent duty  or  liability  (^).  The  declaration  will  be  defective  if  it  do  not 
show  that  by  express  contract,  or  by  implication  of  law  in  respect  to  the 
defendant's  particular  character  or  situation,  &;c.  stated  by  the  plaintiff, 
the  defendant  was  bound  to  do  or  omit  the  act  in  reference  to  which  he  is 
charged  (A).  In  an  action  for  a  breach  of  warranty  the  contract  of  sale  is 
stated  (i)  ;  and  in  a  declaration  by  a  landlord  against  his  tenant  for  not  cul- 
tivating according  to  good  husbandry,  or  for  not  repairing,  or  for  waste, 
&c.  the  relation  of  landlord  and  tenant  is  concisely  stated  (i).  In  a  dec- 
laration on  the  case  against  a  surgeon  for  improper  treatment  of  the  plain- 
tiff, whereby  he  was  worse,  &;c.  it  is  sufficient  to  aver  that  the  defendant 
was  a  surgeon  and  ^'  was  retained  and  employed  as  such,"  (not  stating  by 
whom,)  ^^  for  reward  to  him,"  to  treat  and  cure  the  plaintiff,  and  that  the 
defendant  entered  upon  the  treatment^  ^c,  without  showing  any  undertaking 
by  defendant,  or  averring  in  words  that  it  ^'  was  defendant's  duty  to  act 
skillfully,  &c."  (Z).  Care  must  be  taken  in  declaring  in  case  in  actions  of 
this  nature  that  the  count  be  not  framed  as  in  assumpsit,  laying  a  promise, 
&c«  (m). 

Declarations  for  non-observance  of  the  general  obligation  of  law  may 
be  either  for  the  consequences  of  the  negligent  driving  of  carriages,  &c.  (n)  ; 
or  navigating  ships  (o)  ;  or  for  not  removing  a  nuisance  from  the  defendant's 
lands  (jo)  ;  or  against  the  late  rector  or  vicar,  or  his  executor  or  administrar 
tor,  on  the  custom  of  the  realm,  for  dilapidations  (9)  ;  or  againstthe  occu- 
pier of  land,  for  not  repairing  a  fence  on  the  bank  of  a  river,  &c.  (r)  ;  or 
for  not  repairing  a  way  over  his  land  («)  ;  or  against  the  proprietor  of  tithes 

[  *885  ]  for  not  taking  them  away  (t).  In  *these  cases  it  is  sufficient  to  state  con- 
cisely the  defendant's  poesesmn  of  the  personal  or  real  property,  and  /a« 
consequent  obligation  or  duty,  the  non-observance  of  which  is  complained 
of  (m). 

Declarations  for  the  breach  of  dutyj  to  which  the  defendant  was  subject 
in  respect  of  his  particular  character  ov  situation^  are  against  carriers  or 
innkeepers,  for  refusing  to  carry  goods  or  to  receive  a  guest,  or  for  the 
loss  of  goods ;  or  against  sheri&  and  other  public  officers  for  escapes  on 

(c)  2  Saund.  113,  note  1,  172  a,  n.  1 ;  1        (k)  Id. 

Bar.  &  Cres.  329 ;  on/e,  233,  222.  f/)  11  Price,  200. 

(d)  In  general,  when  sustainable  in  such       (m)  Ante^  136, 199. 
instances,  atUtf  131.  (n)  Postj  vol.  ii. 

(e)  12  £ast,  89,  ante,  290.  (0)  Id. 
(/)  Ireland  v.  Johnson,  1  Bing.  N.  C.  162 ;        (p)  Id, 

Brotherton  v.  Wood,  6  Moore,  34 ;  3  Brod.        (q)  Id. 
6c  Bing.  54  ;  9  Price,  408.  (r)  Id, 

(g)  See  forms, |>05^  vol.  ii.  (s)  3  T.  R.  766 ;  Lntw.  119. 

(h)  12  East,  89 ;  ante,  156 ;  and  8  B.  It       (t)  Postf  vol.  ii. 
C.  114 ;  6  Bing.  235.  («)  Post,  vol.  ii. ;  ante,  136,  290. 

(t)  Pott,  VOL  ii. 
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mesme  (it:)  or  final  process  (y)  ;  ar  for  not  arresting  a  debtor  when  the  de-    J^-  »t« 
fendant  had  an  opportunity  (z) ;  for  false  returns,  &c.  to  mesne  or  final  V^^'^' 
process   (a) ;  for  not  taking  a  replevin  bond ;  or  for  taking  insufiScient  ^^^  ^  * 
pledges  (i)  ;  or  for  not  assigning  a  bail  bond  ((?).    In  these  cases  the  par*  action, 
ticular  sitaation  of  the  defendant  from  which  his  duty  and  liability  arise 
must  be  concisely  stated  ((2).  ' 

With  regard  to  varianees  in  stating  the  plaintiflf  's  title  to  or  interest  in  ^*^^ 
personal  or  real  property  in  actions  ex  delicto^  it  is  important  to  bear  in  the  jlain- 
mind  the  general  rule  that  in  most  actions  in  that  form  the  plaintiff  is  not  tiff%  right 
bound  to  state  in  his  dedaration  a  fpedal  title ;  it  suffices  in  general  that  ^y'^^^^'^^ 
he  allege  a  general  title  or  mere  possession ;  for  his  title  or  interest  is  often 
regarded  for  the  purpose  of  pleading  in  the  light  of  inducement  only  (/). 
But  as  the  inducement  in  such  case  relates  to  material  matter,  there 
will  be  a  fatal  variance,  if,  instead  of  relying  on  the  general  statement 
of  his  title,  interest,  or  right,  the  plaintiff  enter  into  a  more  particular 
and  detailed  statement  thereof,  and  there  be  a  misdescription.      Mere 
surplusage,  which  can  be  rejected,  will  not  vitiate  (^)  ;  but  where  some 
statement   upon   the  subject  is  necessary,  and  it  cannot  be  rejected  in 
totOf  the  variance  in  the  detail  is  a  ground  of  nonsuit,  although  such  minute 
description  were  not  essential. 

Having  fully  stated  this  principle  already,  and  illustrated  it  by  several  in- 
stances (A) ,  it  will  be  useless  here  to  attempt  further  explanation.  We  may 
however  add  as  an  additional  instance,  the  observations  of  Mr.  J.  Lawrence, 
in  an  action  for  slander  of  a  physician  (i),  namely, ''  Even  if  it  be  not  neces- 
sary  in  general  for  the  party  to  show  that  he  has  regularly  taken  his  degree, 
in  this  case  it  was  necessary,  because  the  plaintiff  alleged  in  his  declaration 
that  he  had  dull/  taken  the  degree  of  doctor  of  physic."  And  if  the  un« 
necessarily  particular  detail  of  tiUe  'disclose  that  the  plaintiff  had  no  claim,  [  *886  ] 
the  pleading  is  defective  (K).  It  is  also  a  rule,  that  if  a  necessary  induce- 
ment of  the  plaintiff's  right,  &c.  e.ven  in  actions  for  torts,  relate  to  and 
describe  and  be  founded  on  a  matter  of  contract^  it  is  necessary  to  bo 
strictly  correct  in  stating  such  contract,  it  being  matter  of  deeeription  (Z). 
Thus,  even  in  ca%e  against  a  carrier,  if  the  termini  of  the  journey  which 
was  to  be  undertaken  be  mis-stated,  the  variance  will  be  fatal  (m).  Here 
the  allegation  in  the  inducement  relates  to  matter  of  description.  As  a 
prescription  is  founded  on  a  supposed  grant,  and  is  therefore  entire,  for  the 
subject-matter  granted  must  necessarily  be  descriptive  of  the  grant  itself,  it 
follows  that  partial  proof  of  that  which  is  claimed  by  the  prescription  is  in- 


(x)  Postf  vol.  ii.  the  rale  that  descriptive  allegations^  though 

(y)  Id.  unnecessarily  confined,  cannot  be  rejected. 

(z)  Id.  (»)  8  T.  R.  308. 

(a)  Id.  (k)  Ireland  v.  Johnson,  1  Bingh.  N.  C. 

(b)  Id.  162;  and  ante,  334,  note  (/)  j  ante,  231]  1 
j                         (c)  Id.  Saund.  346  a,  note. 

I                         (d)  12  East,  89 ;  ante,  136,  290  j  8  B.  &  (I)  Dougl.  640 ;  1  B.  &  B.  538 ;  1  Esp. 

C.  114  ;  2  M.  dt  R.  35,  S.  C.  Rep.  302  ;  12  East,  452 ;   2  Marsh.  485  j 

(e)  As  to  Variances  in  stating  the  consid-  ante,  291,  292,  304 ; '  and  instances  there, 

eration  and  the  promise  in  asswrnpHt,  ante,  Variances  in  stating  contracts,  <mte^  304. 

300  and  305.  (m)  1  M.  &  P.  735  ;  4  Bingh.  706,  S.  C. 

(/)  Ante,  379, 291 ;  and  see  the  instances  The  termini  may  be  described  according  to 

there.  common  parlance,  "  London  to  Blackheath/' 

{g)  Ante,  228.  will  include  "Charing  Cross,"  or  « Saint 

(h)  Ante,  228  to  232.    The  same  doctrine  George's  Fields,"  to  »*  Blackheath ;"  when^ 

holds  as  to  inducements  in  assumpsit,  ante,  id. 
291 ;  see  3  Stark.  Evid.  VarioMa^  1542,  on 


S86  ^^  '^^^  DECLABATION. 

IT.  ITS  sufficient,  althougb  the  proof  fail  only  as  to  part  which  is  not  material  in 
PARTS,  6cc.  ^^  particular  case  on  the  trial  (n).  Therefore  if  a  party,  in  stating  a  pre- 
Thc^causc  *cription,  allege  a  prescriptive  right  to  fish  "  in  four  specified  places,"  but 
of  action,  it  extend  to  three  of  them  only,  the  variance  is  fatal,  although  the  tort  were 
not  committed  in  the  excepted  part  (o).  So,  if  he  lay  a  prescriptive  right 
of  common  generally,  and  the  proof  be  of  a  limited^  qualified^  or  ctmiitvmal 
right,  as  ^^  paying  Id."  ( j?)  ;  or  allege  it  to  be  for  '*  all  commonable  cattle," 
but  the  proof  show  that  the  right  relates  to  certain  particular  cattle,  either 
in  number  or  species  (9,)  there  is  a  fatal  mis^scription.  These  rules  ap- 
ply to  the  statement  of  a  prescription  by  either  party.  But  although  the 
prescriptive  right  be  general  and  absolute  for  all  commonable  cattle,  yet  if 
the  tort  relate  to  a  particular  description  of  cattle  only,  it  may  be  simply 
alleged  that  the  party  had  the  right  for  such  cattle ;  as  if  the  prescription  be 
laid  '^  for  two  horses,"  proof  that  it  also  extended  to  ^^  two  cows"  will  not 
be  considered  a  variance  from  tho  allegation  ;  for  it  does  not  disprove  it,  or 
destroy  -the  identity  of  the  prescription  ;  and  the  party  need  only  show  so 
much  as  applies  to  his  case,  provided  he  do  not  introduce  an  allegation 
oantradieting  the  prescription  (r). 

However,  the  broad  and  general  distinctions  between  contracts  and  tortSj 
in  this  respect,  viz.  that  the  former  are  entire  and  matter  of  description, 
whereas  the  latter  are  divisible,  and  the  allegations  therein  are  in  general 
matters  of  substance,  should  be  here  adverted  to  (/»).  In  torts  the  plaintiff 
may  prove  a  part  of  his  charge,  if  the  averment  be  divisible,  and  there  be 
[*  887  ]  enough  proved  to  support  his  case  («)*(1).  Therefore,  if  in  a  declaration 
for  slandering  the  plaintiiF  in  two  trades  mentioned  in  the  declaration,  there 
be  proof  of  one  trade  only,  the  proof  will  support  the  declaration  if  the 
words  apply  to  the  latter  trade  (t).  In  case  for  disturbance  of  a  right  of 
common,  the  plaintiff  stated  that  he  was  entided  by  reason  of  his  possession 
of  a  ^^  messuage  and  land,"  and  it  was  held  sufficient  to  prove  that  he  was 
possessed  of  land  only  (u) ;  but  Abbott,  G.  J.,  said,  that  if  there  had 
been  words  of  connexion,  such  as  ^'  thereunto  belonging,"  or  other  words 
of  like  import,  to  connect  the  messuages  and  land  together  as  one  entire 
tenement,  he  should  have  thought  the  plaintiff  was  not  entitled  to  recover  (2;). 

Statement  I^'uries  ex  delicto  are  either  committed  with  or  without /<?rc^  (y),  and  are 

of  the  in-  immediate  or  consequential  (z)  ;  they  may  also  arise  from  malfeasance,  mis- 

jury,  and  feasance,  or  nonfeasance  (a).     In  declarations  in  trespass,,  which  lies  only 

ces^n"thS  ^^'  wrongs  immediate  and  committed  with  force,  the  injury  is  stated  with- 

descrip- 

tion  there-      r^)  3  Stark.  Evid.  1548,  Variance.  4 ;  4  D.  &  R.  624,  S.  C. 

of-                   (0)  1  Campb.  309;  see  Noy,  67 ;  Clay,  (0  3  M.  &  Sel,  369  ;  1  M.  &  Scl.  386 ; 

19 ;  see  Cro.  Eliz.  593.  posty  392. 

{p)  Cro  Eliz.  563  ;  5  Co.  78  b.  («)  2  B.  &  Aid.  360. 

(9)  Bui.  N.  F.  59  ;  see  4  B.  &  C.  161 ;  6  (x)  Id.  and  sembkf  that  &  prescription  for 

J).  <k  R.  291,  S.  C.  a  right  of  common  for  a  messuage  and  land, 

(r)  Cro.  Eliz.  722 ;  Bui.  N.  P.  29  j  Hob.  with  the  appurtenances,  would  not  be  sup- 

64 ;   Stark.  Evid.  1560,  Variance ;  see  also  ported  by  evidence  of  a  prescriptive  right 

Phillips'  Evid.     Variance  and  Prescription.  appurtenant  to  the  land  only.    See  Id. ;  Pal- 

(«)  Oilb.  Evid.  229;  Rep.  t.  Hardw.  121 ;  mer,  269 ;  7  Co.  5 ;   Freem.  211 ;  Bui.  N. 

2  Saund.  74  b,  207,  n.  24 ;  anU,  313,  317.  P.  59 ;  3  Stark.  Evid.   1549 ;  Selw.  N.  P^ 

There  is  a  distinction  between  allegations  Replevin,  VII.  6th  edit.  1180. 

of  matter  of  substance  and  allegations  of  (y)  Ante,  125. 

matter  of  description  ;   the  latter  only  need  (z^  Ante,  125,  126. 

be  literally  proved,  9  East,  160 ;  3  B.  Ac  C.  (a)  Ante,  133. 


(i;  Vide  Cheetham  v,  TUlotson,  5  Johns.  430. 
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ovt  anj  iodocement  of  the  deSmdant's  motive  or  intent,  or  of  tiie  circnin-     nr.  its 
8kftnce8  under  which  the  injury  was  committed  (5).     The  injury  in  trespass  '^^>  ^• 
diould  be  stated  directly  and  positively,   and  not  by  way  of  recital ;  ^^  J^ 
asid  therefore  a  declaration  charging  ^'  for  that  whereaSj'  or  ^'  wherrfore^*  actioa. 
the  defendaiit  committed  the  trespass,  is  bad  on  special  demurrer  (jo)  (1)  ; 
aad  was  formerly  holden  to  be   so  in  arrest  of  judgment ;  but  it   was 
afterwards  holden  that  it  might  be  amended  at  any  time  before  or  after 
judgment  by  a  right  bill,  the  time  of  filing  which  the  Court  would  not  in- 
quire into  (d)  (2).     In  the  Common  Pleas,  when  the  supposed  writ 
was  recited,  the  mistake  was  aided,  and  was  not  deemed  a  ground 
e?en  of  special  demurrer  (e).    In  the  statement  of  the  tre9pa89e9  the 
words  ^^  with  force  and  arms,"  (yi  et  armis)  should  be  adopted  (  f)  (3), 
thou^  the  only  mode  of  taking  advantage  of  the  omission  is  by  special  de- 
murrer (^)  (4)  :  and  in  Common  Pleas,  when  the  words  appear  in  the  *re-  [  *388  1 
oital  of  the  supposed  writ,  and  not  in  the  count  part,  it  is  sufficient  (K)  ; 
aoid  in  one  case  Lord  Holt  said,  that  these  words  might  be  omitted  (t)  ; 
and  there  is  an  express  le^lative  provision  to  this  effect  in  regard  to  indict- 
ments (A;).     The  conclusion  of  the  declaration  in  trespass  or  ejectment  for 
these  forcible  injuries,  should  also  be  ^'  contra  pacem  regis j^^  though  they 
are  mere  words  of  form,  and  not  traversable  (Z)  (5)  ;  the  omission  of  that 
allegation  will  however  be  aided,  if  not  specially  demurred  to  (m)  ;  and  in 
the  Common  Pleas,  if  the  words  appeared  in  the  recital  of  the  supposed 
writ,  that  would  suffice  (n). 

In  octMns  en  the  cose,  when  the  act  or  nonfeasance  complained  of  was 
not  prima  faeia  actionable,  it  is  usual  to  state  that  the  act  complained  of 

(b)  See  the  forms  and  notes,  p^st,  vol.  ii.  2  a.  5. 

(c)  2  Salk.  637  ;  1  Stra.  621 ;  Andr.  282  ;  (A:)  37  Hen.  8,  c.  8 ;  Crown  Circ.  Comp. 
Com.  Dig.  Pleader,  C.  86  ;  post,  vol.  ii.  9th  ed.  (1820) ;  4  Hawk.  P.  C.  55, 56. 

(d)  2  Stra.  1151,  1162.  (/)  Cowp.  174;  2  Bla.  Rep.  1058;  2  Salk. 

(e)  1  Wils.  99  J  2  Id.  203 ;  Andr.  282 ;  640,  641 ;  Com.  Dig.  Pleader,  3  M.  8 ;  Vin. 
Barnes,  452 ;  Com.  Dig.  Pleader,  C.  86 ;  S.  Abr.  Contra  pacem,  and  trespass,  Q.  a.  5. 
P.  ruled  in  Howard  and  Ramsbottom,  in  C.  Though  there  is  no  longer  any  judgment 
P.  Easter  Tenn,  1810.  Smith,  Attorney  for  the  fine  (see  1  Salk.  54  ;  3  Bl.  Com.  118, 
MS.  119,  398,   399;    2  Sel.  Prac.  641;   2  Ld. 

(/)  Com.  Dig.  Pleader,  3  M.  7 ;  1  Saund.  Raym.  985;  Vin.  Ab.  Trespas.s,  Q.  a.  5), 

81,82,  n.  1,  140,  n.  4;  Jenk.  Cent.  186;  yet  Lord  Holt,  in  2  Ld .  Raym.  983,  said  the 

per  Parke,  B.,  in  Stanchffe  v.  Hardwicke,  words  mast  not  be  omitted,  and  see  the  above 

3  Dowl-  769.  cases ;  'and  yet  in  some  instances  cessante 

(g)  4  &  5  Anne,  c.  16,  s.  1 ;  4  D.  &  R.  ratione  cessat  et  ipsa  leXj  as  in  the  case  of 

215.  pledges,  3  T.  R.  157 ;  2  Hen.  Bla.  161. 

(A)  Com.  Dig.  Pleader,  3  M.  7.  (m)  4  A&  5  Aone,  c.  16. 

(»)  Lord  Raym.  985 ;  Yin.  Ab.  Trespass,  (n)  Com.  Dig.  Pleader,  3  M.  8. 


(1)  Vide  Collier  «.  Monlton,  7  Johns.  Ill;  Coffin  v.  Coffin,  2  Mass.  364;  Syme  v. 
Gnffin,  4  Hen.  6c  Muuf.  277 

(2)  In  Collier  v.  Moulton,  7  Johns.  109,  and  Coffin  «.  Coffin,  2  Mass.  358,  it  was  bald 
that  the  "whereas^^  might  after  verdict  be  rejected  as  surplusage.  But  in  Hord  v.  Dishman, 
2  Hen.  &  Man.  595 ;  Moore  v.  Dawney,  3  Hen.  &  Man.  127,  it  was  held  that  quod  emn 
was  bad  on  general  demurrer,  and  was  not  cured  by  verdict.  Vide  3  Hen.  &  Mun.  278, 
note.  So,  in  Domax  v.  Hord,  3  Hen.  Sc  Mun.  271,  which  was  an  action  on  the  case  for 
champerty^  a  declaration  commencing  with  quod  cum,  was  held  bad  on  general  demurrer. 
Syme  v.  Griffin,  4  Hen.  &  Munf.  277.    Vide  Marsteller  v.  M'Clean,  7  Cranch,  158. 


Serg.  &  Rawle,  403.    The  omission  of  vi  et  armii  is  aided  by  verdict.    4  Dowl. 


(3)  Vide  2  Reeve's  Hist.  E.  L.  265. 

(4)  14  Serg.  &  Rawle,  403.    The  c 
A;  nyl.  215 ;  Eerr  v.  Sharp,  14  Serg.  Ac  Rawle,  399.    Omission  of  «  vi  «t  anmt^*  in  trespass, 
is  not  bad,  except  on  special  demurrer.    Higgins  o.  Hayward,  5  Vermont,  73.    See  P-«— r 
V,  Bogan,  2  M'Cord,  386 ;  Buntin  r.  Dachane,  1  Blackf.  56. 

(5)  Vide  Gardner  t.  Thomas,  14  Johns.  134. 
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IV.  ITS     was  uyrongfMy  done  (o).    In  general  it  is  neceasarj  to  state  not  onlj  iiie 

PARTS,  &c.  {>njy^Yy  complained  of,  but  also  the  Tnotive^  that  it  was  wrongfuliy  or  motf- 

^n^  of ^^  ^^^y  committed ;  as  that  the  defendant  wM  kn&vriny  the  misohieyoiig 

action.       propensity  of  his  dog,  or  having  been  reqaetted  to  remove  a  nuisaDce  ereet- 

ed  by  another,  maliciously  or  fraudulently  contriving  and  mtetMUng^  be* 

(stating  a  bad  intent  corresponding  with  the  wrongful  act  complained  of,) 

committed  OT  permitted  the  tort  (p). 

In  some  actions  the  scierUer  being  material  must  be  alleged  Kai  proved; 
as  in  the  declaration  for  keeping  a  dog  used  to  bite  mankind  or  slMop  (9X 
or  for  enticing  away  a  servant  or  apprentice  (r),  or  for  falsely  representing 
a  third  person  fit  to  be  trusted,  though  in  the  latter  case  the  word  ^^frmtd' 
uUnUy'^  might  be  sufficient  («).  In  an  action  on  the  oase  for  a  malicioiis 
prosecution  in  an  inferior  Court  having  no  jurisdiction,  a  McietUer  in  the  de- 
fendant that  the  Court  had  no  jurisdiction  should  it  seems  be  averred  (t). 
But  in  an  action  for  debauching  a  wife  or  servant,  it  is  not  neceasarj  to 
allege  or  prove  that  the  defendant  knew  that  the  female  was  the  wife  or  ser- 
vant of  the  plaintiff  (u).  And  in  an  action  upon  an  express  warranty  the 
[  *389  ]  ^scienter  need  not  be  alleged,  nor  if  stated  need  it  be  proved  (x).  In  a 
declaration  against  the  mere  continuer  of  a  nuisance,  it  is  advisable  to  state 
that  he  was  requested  to  remove  it  (y).  In  an  action  against  a  sheriff  for 
removing  goods  from  a  tenant's  premises  under  a  fieri  facias^  without  pay- 
ing the  landlord's  rent  in  arrear,  it  is  necessary  to  aver  in  the  declaration 
that  the  defendant  had  notice  of  the  rent  being  in  urear ;  but  the  usual 
averment  in  stating  the  injury,  that  ^^  the  defendant  well  knowing  the  prem- 
ises," did,  &c.  will  cure  the  want  of  such  an  averment  after  verdict  (s). 
We  have  already  seen  how  far  the  defendant's  motive  or  intent  affects 
the  form  of  the  action ;  and  that  in  general  when  the  act  occasioning  dam- 
age is  in  itself  unlawful,  without  any  other  extrinsic  circumstance,  the 
intent  of  the  wrong-doer  is  immaterial  in  point  of  law,  though  it  may 
enhance  the  damages  (a).  As  observed  by  Lord  Kenyon,  Uiere  is  a 
distinction  between  dJisvfQnng  dviliter  et  crimindUter  for  acts  injurious 
to  others ;  in  the  latter  case  the  maxim  applies,  aetjis  turn  facit  reum  nid 
meus  sit  rea :  but  it  is  otherwise  in  civil  actions,  where  the  intent  is 
in  general  immaterial,  if  the  act  were  injurious  to  another  (&).  Lord 
Ellenborough's  observations  in  the  case  of  The  Exng  v.  PhiUips  (<;),  in 
regard  to  indictments,  elucidate  this  doctrine  :  '^  If  any  particular  bad  in- 
tention accompanying  the  act  be  necessary  to  constitute  it  a  crime,  such 
intention  should  be  laid  in  the  indictment.  In  many  cases  the  allegation 
of  intent  is  a  merely  formal  one  ;  being  no  more  than  the  result  and  infer- 
ence which  the  law  draws  from  the  act  itself,  and  which  therefore  requires 

(0)  StancUflfe  0.  Hardwicke,  3  Dowl.  769.  (z)  7  Price,  566;  post,  voL  ii. ;  omU,  236, 

(p)  In  trespass  the    injury  must  be  de-  23/ ;  4  Bing.  66. 

ficnbed  as  having  been  committed  vi  et  or-  (a)  Ante,  129. 

mis  ;  in  case  that  the  act  complained  of  was  (b)  Per  Kenyon,  C.  J.,  2  East,  104.    The 

wrongftHly  done,  per  Parke,  £.,  in  StancUffe  other  Judges  differed  from  his  lordship,  bat 

V.  Hardwicke,  3  Dowl.  769.  only  in  the  application  of  this  principle  to 

(q)  Ante,  82,  129;  see  post,  vol.  ii.  the  particular  case.    As  to  the  materiality 

(r)  Post,  vol.  ii.  of  a  bad  intent,  see  the  observations  in  I%e 

{s)  Post,  vol.  ii.    Willes,  584.    The  rep-  Bailiffs,   (J-c.  of  Tewkesbury  ©.  Diston,  6 

resentation  must  be  in  writing,  9  Geo.  4.  c.  East,  438,  and  in  the  King  v.  Phillips,  id, 

14.    Scienter  not  material  in  case  for  driving  464.    A  servant  when  liable  in  trover,  &c. 

anroly  horses,  2  Lev.  172.  though  acting  bona  Jide  for  his  employer, 

7)  2  Wils.  302.  ante,  154. 

[u)  Post,  vol.  ii.  (c)  6  East,  473,  474.     And  see  Crown 

y)  2  East,  446.  Circ.  Comp.  9th  edit.  (1820). 
[y)  Willes,  583  j  post,  vol.  ii. 
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no  proof  but  what  the  act  itself  supplies.    But  where  the  act  is  indifferent     it.  its 
in  itself,  the  intent  with  which  it  was  done  then  becomes  material,  and  ^^^''^t  ^^' 
requires,  as  any  snbstantive  matter  of  fact  does,  specific  allegation  and  xhe^cUase 
proof."    In  declarations  for  slander,  the  defendant's  malicious  intent  of  action. 
must  be  alleged,  but  it  may  in  evidence  be  presumed  (d).     In  an  action 
for  a  malicious  arrest,  malice  is  a  question  of  fact  for  the  jury,  who  are  at 
Ubertj/  but  not  absolutely  bound  to  infer  it  from   the  want  of  probable 
cause  (a).     In  an  action  for  the  consequences  of  a  public   nuisance,  it  is 
not  usual  to  state  any  undue  intent  on  the  part  of  the  defendant  (/).     So 
in  an  action  on  the  case  for  pirating  the  plaintiff's  copyright  in  a  book,  it 
is  sufficient  to  state  that  the  Mefendant  published  and  sold  the  spurious  [  *390  ] 
oopies,  without  alleging  or  proving  any  intention  on  the  part  of  the  defend- 
ant to  pirate  the  copyright  or  injure   the  sale  of  the  plaintiff's  book  (^)  ; 
and  in  an  action  on  a  statute,  as  on  the  Black  Act  against  the  hundred,  it 
is  sufficient  to  follow  the  words  of  the  act ;  and  on  that  particular  statute  it 
was  held  unnecessary  to  state  that  the  stack  of  oats  and  barn  were  unlaw* 
fully  or  wilfully  and  maliciously  set  on  fire  (h).    If,  however,  a  malicious 
or  wrongful  intent  be  unnecessarily  stated,  it  need  not  be  proved  (t)  ;  and 
where  there  is  evidence  to  prove  the  allegation,  it  may  be  advisable,  in 
aggravation  of, the  damages,  to  state  the  defendant's  malicious  intent  (y). 

In  stating  the  defendants  intent  or  motive^  when  necessary,  the  language, 
as  in  all  other  parts  of  pleading,  should  correspond  with  the  real  or  proba- 
ble fiiots  of  the  particular  case.  In  an  action  for  a  malicious  arrest  for 
a  pretended  debt,  it  is  usual  to  state  **  that  the  defendant  wrongfully  and 
uigustly  contriving  and  intending  to  imprison,  harass,  oppress,  and  injure 
the  plaintiff  falsely  and  maliciouly  caused  the  writ  to  be  issued^  the  state- 
ment of  which  writ  is  essential  (A;),  and  the  arrest  made,  &c."  (r> ;  and  in 
a  declaration  for  a  malicious  prosecution  of  a  criminal  charge,  injurious  as 
well  to'the  character  as  to  the  liberty  of  the  plaintiff,  the  intent  to  preju- 
dice the  character  is  also  stated  (tr).  So,  in  actions  for  verbal  or  written 
slander^  the  malicious  intent  to  injure  the  plaintiff  in  his  character,  and  if 
the  words  relate  to  his  trade,  in  such  trade  should  be  stated  (n)  ;  but  where, 
from  the  nature  of  the  injury,  the  defendant  could  hardly  have  been  actuat- 
ed by  express  malice  towards  the  plaintiff,  as  in  an  action  for  debauching 
a  dau^ter  or  servant,  the  imputation  may  be  and  often  is  omitted  (o). 
And  where  the  injury  is  the  breach  of  a  contract,  express  or  implied,  as 
for  a  false  warranty,  or  against  a  carrier,  bailee,  &c.  the  declaration  fre- 
quently states  the  deceit  or  breach  of  contract,  without  any  allegation  of 
malice  (p).  So,  in  actions  against  officers,  &c.  for  the  non-observance  of 
a  public  duty,  (unless  malice  be  essential,  as  in  an  action  against  a  return- 
ing officer  of  a  borough  for  refusing  a  vote  at  an  election,  &c.)  (^),  the 
breach  of  duty  and  intention  to  deceive  or  injure  the  plaintiff  are  stated, 

(d)  Moon,  459 ;  Owen,  51,  S.  C.  j  4  Burr.        (i)  2  East,  446. 

2423 ;  3  Taunt.  246.  (j)  On  the  same  principle  as  slated  in  4 

(e)  Mitchell  o.  Jenkins,  5  Bar.  &  Adol.    Hawk.  F.  C.  55. 
Sl&b.  (k)  Gadd  v.  Bennett,  5  Price,  540. 


'/)  Post,  vol.  ii.  u)  Postf  vol.  ii. 

f^  )  1  Campb.  94.  93;  post^  vol.  ii.  (m)  Id, 

)  2  Bla.  Rep.  842 ;  Crown  Circ.  Comp.        (n)  Id, 


9th  edit.  (1820) ;  see  also  2  Marsh.  362 ;  but        (o)  Id. 

aee  1  Leach,  C.  L.  4th  edit.  403 ;  and  izn/e,        (p)  Id. 

372.  I'j)  1  East,  535,  563,  5G8,  n.  a. 
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rr.  ITS     without  alleging  any  other  undue  intent,  as  in  an  action  against  the  di^ff 
PABTs,  &c.  for  an  escape,  &c.  (r), 

The^canse  When  it  is  material  to  show  an  undue  motive  or  intent,  it  is  seldom  n«- 
of  action,  cesss^y  in  a  civil  action  to  state  it  in  tenm^  it  is  sufficient  if  it  be  *mtlh 
r  moM  -I  sUmtialltf  shown  (1).  Thus,  in  an  action  against  a  returning  officer  for  re- 
*-  -^  fusing  a  vote  at  an  election,  though  a  bad  intent  is  necessary  to  the  support 

of  the  action,  yet  the  word  wrongfally  intending  to  deprive  the  plaintiff, 
&c.,  is  sufficiently  indicative  of  a  maUciou$  intent  («)  (2).  So,  in  the  dec- 
laration for  slander,  though  it  is  usual  to  state  that  the  defendant  malieiawijf 
published  the  scandal,  yet  the  word/aZs«2y  alone  is  sufficient  (i)  (8)  ;  so  in 
an  action  for  harboring  the  plmntiff 's  wife,  though  the  mere  statement  of 
the  harboring  might  be  insufficient,  because  it  is  lawful  in  some  instances  for 
the  wife  to  leave  her  husband,  yet  the  words  unlawfvUy  and  wi^uMy  har- 
bored, &c.  will  sufficiently  designate  the  defendant's  conduct  to  have  been 
illegal  (ti). 

State-  With  regard  to  the  statement  of  the  tortious  act  or  injury  itw^y  it  is  fre- 

S*?^     quently  sufficient  to  describe  it  generally  (a?),  without  setting  out  the  partio- 
itseif  •—     uiiiTS  of  the  defendant's  misconduct.     Thus  in  an  action  on  the  case  for 
and  of  va-  inducing  the  plaintiff's  wife  to  continue  absent,  it  is  sufficient  to  state  that 
nances  m   ^{j^   defendant  "  unlawfully  and  unjustly  persuaded,  procured^  and  enticed 
^^^'    the  wife  to  continue  absent,"  by  means  of  which  persuasions  she  did  con- 
tinue absent,  &c.  whereby  the  plaintiff  lost  her  society ;  without  setting 
forth  the  means  of  persuasion  used  by  the  defendant  (y).     So,  in  actions 
for  diverting  water  from  a  stream,  or  for  disturbance  of  a  right  of  cobi- 
mon  (z),  way,  &c.  it  is  sufficient  to  allege  a  diversion  or  disturbance  gen- 
erally without  showing  the  particular  means  adopted  (a).     Care,  however, 
must  be  observed  in  an  action  on  the  case  not  to  describe  the  injurious 
acts  as  trespasses f  remediable  by  actions  of  trespass,  tiiough,  if  shown  to 
have  been  committed  under  color  of  a  warrant  or  other  process  prima  ia» 
cie  regular,  then  the  acts,  otherwise  the  subject  only  of  an  action  of  tres- 
pass, may  be  properiy  joined  in  case  (b)  ;  and  an  informal  count  partly  in 
case  and  partly  in  trespass  may  be  aided  on  a  motion  in  arrest  of  judg- 
ment, as  in  effect  an  informal  count  in  trover  (b).    It  will  in  general  suf- 
fice that  the  tort  is  correctly  l^d  in  substance  though  the  statement  be  not 
literally  true,  provided  there  be  no  material  misstatement.     Thus,  where 

Post,  vol.  ii.  able,  anU,  232 ;  11  Price,  235. 
1  East,  563,  567 J  seethe  observations        (y)  Willes,  577;    1  B.  &  P.   180;   Ld. 

on"  the  words  "  Tnalitiosey^^  and  sine  rationa-  Raym.  452;  3  Leon.  13. 
bUi  or  probabiliy  causa"  Glib.  Cas.  Law  and       (z)  Aliter  in  case  against  the  lord  of  tbe 

Evid.  199,  &;c  ;  and  as  to  the  word /raveitt-  soil  for  a  surcharge,  1  Saund.  346  a;  po$t^ 

hntltfj  see  6  East,  445,  &c.  vol.  ii.  570. 

{{)  1  Saund.  242  a,  note  2.    From  the        (a)  3  Leon.  13;  Ld.  Raym.  452;  Com. 

want  of  probable  cause,  malice  may  be,  and  Dig.  Actions  on  the  Case  for  disturbance,  B. ; 

most  usually  is,  implied,  1  T.  R.  545.  1  Saund.  346  a ;  post,  vol.  ii.  556,  559,  570. 

(tt)  Willes,  584.  (b)  Hensworth  i).  Fowkes,  4  Bar.  &  Adol. 

(z^  But  a  general  and  indefinite  statement,  449;  1  Nev.  &  Man.  321,  S.  C.  j  Smith  v. 

admitting  of  almost  any  proof,  is  objection-  Goodwin,  4  B.  &  Adol.  443. 


(i)  Marshall  v.  Bussard,  Gilm.  9,  and  the  cases  cited  in  the  argument,  and  by  the  court. 
See  Savage  v.  Fuller,  Brnyt.  223. 

(2)  So  in  case  for  malicious  prosecution,  stating  that  the  defendant  maliciously  caused, 
&c.  the  plaintiff  to  be  indicted.    Graham  r.  Noble,  13  Serg.  &  Rawle,  233. 

r3)  But  to  sustain  the  averment  of  malice,  a  charge  of  felony  must  be  fcUfully  ftdse. 
Conen  v.  Morgan,  6  Dowl.  dc  Ryl.  8. 
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die  deekntien  charged  that  the  defendant  strack  the  plaintiff's  cow,  &c.     i^-  its 
whereof  she  died,  it  was  held,  after  verdict,  that  there  was  not  a  fatal  va-  '*"*»  ^^ 
zianee,  although  the  proof  was  that  the  plaintiff  was  obliged  to  kill  *the  xhe^'cause 
oow  to  shorten  her  misery,  in  cooseqaence  of  defendant's  violence  (c).  of  acUoa. 
In  an  action  on  the  case  against  a  master  for  the  negligence  of  his  servant, 
it  has  been  decided  that  the  negligence  may  be  stated  according  to  its 
legal  effect,  namely,  as  that  of  the  master,  without  noticing  the  servant ; 
but  as  the  object  of  pleading  b  to  apprize  the  opposite  party  of  the  facts, 
it  is  more  correct  to  state  them  truly  (^d).    If  the   plaintiff  declare  as 
reversioner  for  an  injury  done  to  his  reversionary  interest,  the  declaration 
must  allege  it  to  have  been  done  to  the  damage  of  his  reversion,  or  mast 
state  an  iigury  of  such  a  permanent  nature  as  to  be  necessarily  injurious  to 
his  reversion  (e). 

But  if  the  plaintiff,  though  needlessly,  describe  the  tort,  and  the  means 
adopted  in  affecting  it,  with  minuteness  and  particularity,  and  the  proof  sub- 
stantially vary  from  the  statement,  there  will  be  a  fatal  variance,  which  will 
oeeasicm  a  nonsuit.  Thus,  in  an  action  for  diverting,  &c.  a  water-course, 
a  count  for  diverting  and  turning  a  stream  of  water  will  not  be  supported 
by  proof  of  penning  back  and  checking  it,  whereby  the  water  was  made 
to  overflow  the  plaintiff's  meadow  (/) ;  and  under  a  count  for  causing  the 
water  to  rush  impetuously  against  the  plaintiff's  land,  he  cannot  prove  that 
tiie  water  was  at  times  prevented  from  coming  thereto  (g) .  But  where  in 
case  for  diverting  a  stream  from  the  plsdntiff 's  mills,  the  declaration  alleg- 
ed that  the  defendant  placed  and  raised  a  certain  dam  across  the  stream, 
and  thereby  diverted  and  turned  the  water,  and  prevented  it  from  running 
along  its  usual  course  to  the  mill,  and  from  supplying  the  same  with  water 
for  the  necessary  working  thereof,  as  the  same  of  right  ought  and  other- 
wise  would  have  done ;  it  was  held  that  such  allegation  was  supported  by 
proof  that  in  consequence  of  the  dam  the  water  was  prevented  from  being 
regularly  supplied  to  the  mill,  although  the  stream  was  not  diverted,  as 
the  dam  was  erected  above  the  mill  and  the  water  returned  to  its  regular 
course  long  before  it  reached  the  mill,  and  there  was  no  waste  of  water 
occasioned  by  the  erection  of  the  dam  (A). 

Where  the  declaration  stated  that  the  defendant  ^^  wrongfully  placed  and 
continued  a  heap  of  earth,  whereby  a  water-course  was  obstructed,"  it 
was  decided  that  the  allegation  was  not  supported  by  proof  that  the  heap 
was  not  originally  placed  so  as  to  cause  the  obstruction,  but  that  in  time 
earth  from  the  heap  fell,  and  by  changing  its  position,  occasioned  the  in- 
jury ;  the  count  should  have  been  for  suffering  the  earth  to  fall  down  (i). 

In  an  action  ex  delicto^  upon  proof  of  part  only  of  the  injury  charged^ 
or  of  one  of  several  injuries  laid  in  the  same  count,  the  plaintiff  will  be 
^entitled  to  recover  pro  tanto,  provided  the  part  which  is  proved  afford  [  *393  } 
per  se  a  sufficient  cause  of  action,  for  torts  are,  generally  speaking,  di- 
visible (A)  ;  and  this  even  in  a  count  for  words  or  libel,  for  though  the  jury 
find  that  part  of  alleged  libel  and  innuendo  do  not  relate  to  plaintiff,  but 
that  the  rest  does,  he  may  recover  pro  tanto^  though  the  defendant  will  be 


(c)  4  D.  &  B.  202 ;  and  per  Bayley,  J.,  stream  from  flowing  to  plaintiff's  land,  it 
io  4  Bar.  &c  Cress.  255.  must  be  averred  that  plaintiff  was  benefi- 

[d)  6  T.  R.  659,;  1  East,  110.  cially  entitled  to  use  the  water,  id. 
0  1  M.  &  Sel.  234;  in  general,  ante,  63,  (h)  7  Moore,  345. 

(t)  5  Taunt.  534. 

(/)  6  Price,  1.  (k)  2  East,  438 ;  2  Bla.  Rep.  790  ;  3  T. 

(g)  Id. ;  2  B.  dc  C.  910 ;  4  D.  Ac  R.  583,  R.  645 ;  5  Taont.  27  ;  4  M.  &  Sel.  349. 
8.  C.     In  a  deeiaratiOQ  for  preventios  a 
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ir.  ITS     entitled  to  costs  of  the  part  negative  (0-    The  same  role  as  to  fttying 

PARTS,  &c.  pj^^^.  ^f  ^  breach,  applies  in  general  in  assumptit,  as  we  have  already  ob- 

The^cause  ^^^^^^  ^^  explained  by  example  (m).    In  case,  charging  a  defendant  with 

of  action.    '^  Composing  and  publishing"  a  libel,  he  may  be  found  guilty  of  publishmg 

only  (n).    And  in  declarations  for  injuries  to  land,  trees,  gooids,  &c.  a 

tort  to  any  part  thereof  may  be  proved  (<?). 

The  rule  that  a  general  averment,  including  several  particulars,  may  be 
construed  reddendo  dngvla  ringuUs^  may  be  here  noticed.  Thus,  an 
averment  that  lands  are  occupied  by  ^^  A.  and  B."  may  be  supported  by 
showing  that  each  occupies  a  part  (p)  ;  and  an  allegation  that  lands  are  '*  in 
the  parishes  A.  and  B."  may  be  sustained  by  proof  that  part  is  situate  in 
each  parish  (9).  So,  where  a  declaration  for  a  false  return  to  a)i./a, 
against  the  goods  of  A.  and  B.  alleged  that  A.  and  B.  had  goods  widiin 
the  bailiwick,  it  was  held  sufficient  to  prove  that  either  of  them  had, 
the  averment  being  severable  (r). 

Time  in  The  Statement  of  the  time  of  committing  injuries  ex  deUeto  is  seldom 

stating  material  (1)  ;  it  may  be  proved  to  have  been  committed  either  on  a  day  an- 
^DenO.  terior  or  subsequent  to  that  stated  in  the  declaration  (s).  And  in  an  ac* 
tion  on  the  case  for  a  malicious  prosecution,  it  is  not  necessary  for  the  plain- 
tiff to  prove  the  exact  day  of  his  acquittal  as  laid  in  the  declaration,  so 
that  it  appear  to  have  been  before  the  action  brought,  and  therefore  a  va- 
riance between  the  day  laid  and  the  day  of  trial  mentioned  in  the  record, 
produced  to  prove  the  acquittal,  is  not  material,  the  day  not  being  laid  in 
the  declaration  as  part  of  the  description  of  such  record  of  acquittal ;  but 
if  it  had  been  so  laid,  or  if  the  plaintiff  affect  to  state  the  teste  or  return  of 
process  and  misdescribe  it,  the  mistake  would  be  fatal  (t).  Where  the  in- 
jury was  capable  of  being  committed  on  several  days,  as  in  trespass  to 
[  *394  ]  land,  &c.  ''it  may  be  described  as  having  been  committed  on  such  a  day, 
*^  and  on  divers  other  days  and  times  between  that  day  and  the  exhibitmg 
of  the  plaintiff's  bill,"  (2)  (or  '^  nato  the  commencement  of  the  suit")  ; 
and  in  such  case  the  first  day  should  be  laid  anterior  to  the  first  injuriVius 
act,  because  the  plaintiff  would  not  be  permitted  to  give  in  evidence  repeat- 
ed acts  of  trespass,  unless  committed  during  the  space  of  time  laid  in  his 
declaration ;  though  he  might  recover  as  to  a  9ingle  trespass  committed 
anterior  to  the  first  day  (u)  (3).  Where  a  particular  space  of  time  is  as- 
signed by  a  cantinitdndo  for  the  torts,  it  seems  to  become  matter  of  descrijh 

(I)  Prudhomme  v.  Fraser,  1  Harr.  5.  terial,  see  5  Taunt.  2,  15 ;   and  when  the 

(»i)  Ante,  352.  plaintiff  may  vary  in  his  replication  from 

(ft)  3  Stark.  Evid.  1536,  1541;  2  Camp,  the  time   named    in   the   declaration,  Ld. 

507.    Proving  part  of  words  spoken,  2  East,  Raym.  120 ;  Liitw.  1415  ;  1  Selw.  45 ;  post, 

438  J  post.                                        '  Departure ;    variances    in    stating    time^  3 

'o)  3  Stark.  Evid.  1538,  1539;  anU^  ZTi,  Stark.  Evid.  1568,  Variance. 

>p)  3  Stark.  Evid.  1541.  (0  9  £ast,  157 ;  11  Id.  508 ;  S  Campb.  193. 

^q)  4  Taunt.  671,  799  ;  see  anU)  276,  277.  (u)  Post^  vol.  ii.  Bol.  N.  P.  86  j  Stra.  1095 ; 

V)  4  M.  dc  Sel.  349.  Salk.  639;  1  Stark.  Rep.  351;  Skin,  641; 

]s)  Co.  Lit.  283  a ;  1  Saund.  24,  note  1  j  Co.  Lit.  283.    But  in  5  Price,  614,  it  was  held 

2  Saand.  295,  n.  2.    Mis-statement  as  to  the  that  a  period  thus  limited  in  stating  arrears 

priority  of  two  facts  in  regard  to  time  not  of  duties  in  an  inquisition,  might  be  rejected 

m  general  material ;  5  T.  R.  496 ;  1  Campb.  as  surplusage  ;  and  that  a  different  space  of 

139 ;   Dougl.  497 ;  3  B.  &  P.  23 ;    when  time  during  which  the  monies  accrued  due 

otherwise,  6  Taunt.  464 ;  when  time  is  ma-  might  be  shown. 


(1)  Still  a  time  of  taking  must  be  alleged.    Glenn  v.  Garrison,  2  Harr.  1. 

(2)  Vide  Bumham  v.  Webster,  5  Mass.  266,  269. 

(3)  Vide  Phillips'  Ev.  134 ;  Sanders  v.  Palmer,  1  M'Cord,  165. 
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tion^  and  not  a  mero  formal  allegai»on  of  time ;  but  the  contimumdo  may  be     x^-  ^^ 
waived,  and  one  trespass  even  before  the  first  day  laid  may  be  proved,  for  ^^"^'    °' 
a  eantinuando  onght  not  to  place   the  plaintiff  in  a  worse  situation  than  if  xhe^canse 
one  trespass  only  were  lud  (v).    But  where  the  act  complained  of  was  of  action. 
single  in  its  nature,  as  an  assault,  it  would  be  demurrable  to  state  that  '^  an 
as$atdf^  was  committed  "  on  divers  days  and  times"  (a?)  (1).     The  defect 
of  {^declaration,  even  in  an  action  of  trespass  for  mesne  profits,  in  not  stating 
any  time  when  the  injury  was  committed,  is  aided  even  after  a  judgment 
by  default  (y). 

The  pUice  is  only  material  in  heal  actions  (2),  or  where  the  precise  situa-  ^^^^  ^^ 
tianj  or  rather  description  of  the  land,  houses,  kc.  is  particularly  stated,  as  injury  was 
in  trespass  and  replevin  (2).    Before  the  recent  pleading  rules,  Hil.  T.  4.  commit- 
W.  4,  reg.  8,  it  was  necessary  as  well  in  civil  as  in  criminal  proceedings 
Dot  only  to  state  the  county  in  the  margin  as  venue,  but  to  repeat  the  alle- 
gation throughout,  that  every  material  and  traversable  fact  there  occured  ; 
but  that  rule  orders  that  place  should  only  be  stated  in  the  margin  and  not 
repeated  in  the  body,  except  in  trespass  qaare  clausum  fregit^  when  it  is 
essential  that  the  name  of  the  close  or  the  abuttals  or  other  particular  de- 
seription  be  given,  subject  to  a  special  demurrer  in  case  of  omission  (a). 
We  have  seen  that  it  is  sufficient,  at  all  events  in  transitory  actions,  to  state 
that  the  tort  was  committed  in  the  county  at  large,  without  naming  any  par- 
ish or  place  therein  (i)  ;  and  though  an  action  for  nuisance  to  realty  be 
local,  yet  a  particular  local  description  of  the  nuisance  or  lands,  &c.  affect- 
ed is  unn0ce8sary  (<?).     In  trespass  to  land,  and  in  ejectment,  even  before 
the  above  rule,  it  was  *u8ual  to  state  the  parish  or  place  where  the  premises  [  *395  ] 
were  situate  (d)  ;  and  in  replevin  it  was  considered  that  the  name  or  abut- 
tals of  the  close  as  weU  as  the  parish  should  be  stated  (e) .    As  a  general 
rule,  it  is  injudicious  to  give,  when  not  necessary  to  do  so,  a  particular  local 
description,  as  a  variance  will  be  fatal  (/). 

Where  the  place  of  doing  an  act  is  precisely  alleged,  if  the  description 
be  wholly  immaterial^  the  ground  of  charge  or  of  complaint  not  being  local, 
the  description  may  perhaps  be  rejected  as  surplusage  (^)  ;  as  if  in  trespass 
for  taking  goods^  the  declaration  were  to  allege  that  they  were  taken  '^  in  a 
house,''  it  would  seem  to  be  sufficient  to  prove  that  they  were  taken  else- 
where, unless  indeed  a  local  tresspass  as  to  the  house  be  laid  in  the  same 
eoont  (A). 

(c)  Id.  U)  2  M.  &  P.  78  J  j^stf  vol.  ii. 

\x\  Id.  ibid, ;  6  East,  395, 391 ;  as  to  lay-  (/)  See  as  to  variance  in  this  respect, 

ing  that  defendant  on  divers  days  *<  assault-  aniCf  276,  277. 

«i,"  id.  (g)  3  Stark.  Evid.  1571 ;  Variance.    Mr. 

[y)  13  East,  407.  Starkie  instances   indictments  for  robhery 

z)  AsXo  the  vmuef  in  general,  antej  266.  «  near  a  highway/-  and  proof  of  a  robbery 

a)  Ante,  279.  in  a  hoase,  &c. 

b)  Ante,  274,  to  276.  (h)  See  id.  and  1  T.  B.  475 ;  as  to  an  al- 

c)  2  East,  497  \  Hid.  226.  legation  that  slander  was  spoken  in  a  par- 
i)  AjiU,  274,  275 ;  Co.  Lit.  125  b.  n.  2.  ticolar  place,  BoL  N.  P.  5. 


(1)  Contm  Borgess  v.  Freelove,  2  Bos.  6c  Pal.  425 ;  Phillips'  Ev.  134.  The  words, 
<<  mat  afterwards  continuing  his  said  assanlt,"  were  held  not  to  be  within  the  technical 
meaning  of  a  eontintumdo,  and  were  good  at  least  after  verdict.  Benson  v.  Swift,  2  Mass. 
50. 

(2)  If  a  trespass  be  ccnnmitted  in  a  township  which  before  action  broaght  is  sub-divided, 
the  trespass  may  be  laid  in  the  original  township.    Renandet  9.  Crockery,  1  Caines,  167. 
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OF  THE  DECLABAHON. 


IT.   ITS 
PA.RTS,  6cc. 

5thly. 
The  cause 
of  action, 
ethly. 
The  state- 
ment of 
the  dama- 
ges in 
general  in 
actions  for 
tdrts. 


[•396] 


When  to 
be  spe- 
cially 
stated. 


In  real  actions,  the  object  being  the  recoverj  of  the  land  Umllf^  damaget 
are  unimportant  and  are  not  to  be  laid ;  but  in  all  perwnal  and  mixed  ac- 
tions (z)  the  declaration  should  claim  damages  (k).  In  pereanal  and  mixed 
actions  there  is  this  difference,  that  in  such  actions  as  sound  in  damages^ 
(as  is  the  legal  phrase,)  as  assumpsit,  covenant  (Z),  trespass,  case,  &o. 
damages  are  the  main  object  of  the  suit,  and  are  therefore  always  laid  high 
enough  to  cover  the  whole  demand ;  but  in  actions  that  do  not  sound  in 
damages,  as  debt,  detinue,  ejectment,  &c.,  damages  are  not  the  gist  of  liie 
action,  and  it  is  usual  to  lay  only  a  nominal  sum  as  damages  (fn). 

Damages  are  either  general  or  special.  General  damages  are  such  as 
the  law  implies  or  presumes  to  have  accrued  from  the  wrong  complained 
of.  Special  damages  are  such  as  really  took  place  and  are  not  implied  by 
law,  and  are  either  superadded  to  general  damages  arising  from  an  act  inju- 
rious in  itself,  as  where  some  particular  loss  arises  from  the  uttering  of 
slanderous  words  actionable  in  themselves ;  or  are  such  as  arise  from  an 
act  indifferent  and  not  actionable  in  itself,  bat  mjurious  only  in  its  conse- 
quences, as  where  words  become  actionable  only  by  reason  of  special 
damage  ensuing  (n).  Is  has  been  held  that  the  special  damage  must  be  a 
legal  and  na^uraZ  consequence  arising  from  the  tort,  and  not  a  mere  wrong- 
ful act  of  a  third  person  (p)  ;  *^as  that  in  consequence  of  the  slander  certain 
persons  threw  the  plaintiff  into  a  horse-pond,  or  broke  the  windows  of  hts 
house  (p)  ;  nor  a  remote  consequence,  as  the  loss  of  a  Kenteiiancy  by  im- 
prisonment (9)  ;  and  in  an  action  against  an  insurance  company  for  loss  by 
fire,  the  plaintiff  cannot  recover  damages  for  the  loss  of  customers  and 
trade  occurring  between  the  fire  and  the  rebuilding  the  premises,  provided 
they  were  restored  to  a  proper  state  in  a  reasonable  time  (r).  It  does  not 
appear  necessaay  to  state  the  formal  description  of  damages  in  the  decbrar 
tion,  because  presumptions  of  law  are  not  in  general  to  be  pleaded  or  aver^ 
red  as  facts  (a).  Therefore,  though  it  is  usual  in  an  action  on  the  case  for 
calling  the  plaintiff  ^'  a  thief,"  to  state  that  by  reason  of  the  speaking  of 
the  words  the  plaintiff's  character  was  injured,  yet  that  statement  appears 
unnecessary,  because  it  is  an  intendment  of  law  that  the  plaintiff  was  in- 
jured by  the  speaking  of  such  words  (t).  And  the  observation  applies  to 
slander  of  the  plaintiff  in  his  trade  ;  it  being  unnecessary  to  allege  that  he 
was  injured  therein,  because  the  law  infers  that  such  was  the  case  (1). 

But  when  the  law  does  not  necessarily  imply  that  the  plaintiff  sustained 
damage  by  the  act  complained  of,  it  is  essential  to  the  validity  of  the  dec- 
laration that  the  resulting  damage  should  be  shown  with  particularity ;  as 
in  an  action  by  a  master  for  beating  his  servant,  or  by  a  commoner  for 


(t)  As  to  these  distinctions,  anU^  97,  In 
penal  actions  and  sdre  facias,  no  damages 
are  laid.    See,  in  general,  post. 

(k)  Com.  Dig.  Pleader,  C.  84;  10  Co. 
Rep.  116  b,  117  a,  b ;  Steph.  2d  edit.  474. 

(/)  As  to  damages  in  actions  ex  amtradu^ 
ante,  338. 

(m)  Steph.  2d  edit.  474. 

(n)  See  instances,  1  Adol.  6c  £11.  43. 

(o)  8  East,  1 ;  1  B.  &  P.  289  ;  Salk.  693 ; 
1  Mod.  £nt.  242 ;  Kelly  v.  Partington,  5  B. 
ic  Adol.  645 ;  7  Bing.  210. 


(p)  See  preceding  note ;  sedquan. 

(9)  1  Campb.  58, 60 ;  2  Taunt.  314  -,  ante, 
338  ;  5  Taunt.  534 ;  2  Chit.  R.  198.  In  case 
for  not  repairing  a  fence,  oer  quod  plaintiff's 
horse  escaped  and  was  killed  by  a  haystack 
falling,  it  was  decided  that  the  damage  was 
too  remote,  2  Y.  &  J.  391 ;  sed  qtutre, 

(f)  In  re  Wright  and  Pole,  1  Adol.  h  £U. 
621. 

AnU,  221 ;  and  Tidd,  9th  edit.  441. 


n 


[t)  Sir  Wm.  Jones,  196 ;  1  Sa»id.  243  b, 
n.  5. 


(1)  Hutchinson  «.  Granger,  13  Vermoiit,  386. 


BODY  OB  SC^STANCE^FOft  TOfilS^RfiSULllNG  DAMAGEI^.  ^^ 

sanbirgl&g  a  eomnum ;  mwhiobtheaUegBtioasj^^^up^tem^mammY;  rr.rrt 
en  per  quod  proficium  commiiicesutx  habere  nonpotuit&vemaLienul  (u)  (1).  ^^"^f  ^^ 
So  in  an  aciioo  for  words  not  actionable  in  themselves,  but  becoming  so  ^^'  ^ 
only  in  respect  of  particular  damage  (x)  (2).  And  whenever  the  damages  acdoo. 
BQStained  have  not  necessarily  accrued  from  the  act  complained  of,  and 
consequently  are  not  implied  by  law,  then  in  order  to  prevent  the  sof* 
prise  on  the  defendant  which  might  otherwise  ensue  on  the  trial,  the  plain- 
tiff most  in  general  state  the  particular  damage  which  he  has  sustained,  or 
lie  will  not  be  permitted  to  give  evidence  of  it  (y)  (3).  Thus  in  an  action 
of  trespass  and  false  imprisonment,  where  the  plaintiff  offered  to  give  in  ev- 
idence that  during  his  imprisonment  he  was  stinted  in  his  allowance  of  food, 
be  was  not  permitted  to  do  so,  because  that  fact  was  not,  as  it  should  have 
been,  stated  in  his  declarations  {z)  ;  and  in  a  similar  action  it  was  *held  that  r  •ZVI 1 
the  plaintiff  could  not  ^ve  evidence  of  his  health  being  injured,  unless  spe^ 
cially  stated  (a).  So  in  trespass  ^'  for  taking  a  horse,"  nothing  can  be  giv- 
en in  evidence  which  is  not  expressed  in  the  declaration  (by  ;  and  if  money 
was  piud  over  in  order  to  regm  possession,  such  payment  should  be  alleg- 
ed as  special  damage  (^).  So  in  an  action  for  defamation,  whether  the 
words  are  actionable  in  themselves  or  not,  yet  if  the  plaintiff  will  not  be  per* 
mitted  to  ^ve  evidence  of  any  particular  loss  or  injury,  unless  it  be  stated 
mecially  in  his  declaration  (a).  If  an  action  be  brought  for  words  not  id 
tnemselves  actionable,  and  the  plsdntiff  do  not  prove  the  special  damage  laid 
in  the  declaration,  he  will  be  nonsuited,  because  the  special  damage  is  in 
wach  case  the  gist  of  the  action  ;  but  where  the  words  are  of  themselves  ao- 
tkmable,  the  jury  must  find  for  the  plaintiff,  though  the  special  damage  be 
not  proved  (e),  and  if  the  plaintiff  allege  special  damage  to  have  ensued 
from  words  spoken  by  the  dl^endantj  he  cannot  recover  on  proof  that  tbe 
damage  resulting  from  a  third  person  repeating  what  the  defendant  bad 
said  (/)•  Words,  though  actionable  in  themselves,  and  not  stated  in  the 
declaration,  may,  we  have  seen,  be  given  in  evidence  to  show  the  malice  of 
tbe  defendant,  but  the  jury  ought  not  to  give  damages  for  such  words  (g) 
(4).  So  in  an  action  at  the  suit  of  a  reversioner,  it  must  be  specially  shown 
that  the  injury  was  such  as  to  affect  his  reversianaxy  interest  (A)  ;  and  in 
case  for  deceit,  some  resulting  damage  must  be  alleged  and  proved  (t). 

(«}  9  Co.  113  a ;  1  Saand.  340  a,  b,  n.  2 ;  ed.  441. 

2  £flst,  154 ;  Bui.  N.  F.  89.  (e)  Cowp.  418. 

(js)  1  Saand.  243.  note  5 ;  2  /i.  411,  d.  4  ^  (d)  I  Saund.  243,  note  5. 

Sir  W.  Jones,  196  ;  1  Stark.. R.  172.    Loss  (e)  Id.  ibid. ;  Bui.  N.  P.  6 ;  Sir  W.  Jones, 

of  the  benefits  arising  from  the  hospitality  19o;  2  B.  &  P.  284 ;  7  Bing.  211. 

of  frieodsy  dec.  1  Tannt.  39.  (/)  Ward  v.  Weeks,  7  Bing.  211. 

(f)  See  the  role  in  assnmpsft,  entef  338  j  (i)  1  Campb.  Ni.  Fh.  49 ;  Ward  v.  Weeks, 

8  T.  B.  133.  7  Bmg.  211 ;  but  the  defendant  may  prove 

tPeake,  C.  N.  P.  46,  3d  ed.  64.  such  words  to  be  true,  2  Stark.  R.  417. 

Pteake,  C.  N.  P.  62;  3ded.  87.  (h)  1  M.  Ac  Sel.  234. 

1  Sid.  225  i  Bal.  N.  P.  89 }  Vin.  Ab.  (t)  2  Marsh.  217. 
nee,  T.  b.  6;    Holt,  700;   Tidd,  9lh 


(1)  Tide  MoBdl  v.  Golden,  13  Johns.  403. 

(2)  Beach  v.  Ranney,  2  Hill,  309. 

(3)  De  Forest  v,  Leete,  16  Johns.  122.  See  page  128.  Where  the  law  presomes  a  dam^ 
age  to  tbe  plaintilT  from  the  facta  alleged,  no  special  damage  need  be  alleged ;  Hutchinson 
V,  Granger,  13  Vermont,  386  >  Peckham  v.  Holman^  11  Pick.  484;  but  otherwise,  special 
tenage  must  be  alleged.    Peckham  v.  Holman,  1 1  Pick.  484. 

To  recover  special  damages  (he  plaintiff  must  claim  them  specially  and  circumslantially. 
IC'Daniel  v.  Fenell,  1  Nott  &  M'C.  343 ;  Brown  v.  Gibson,  1  Nott  &;  N'C.  326. 

In  case  for  knowingly  selling  to  the  plaintiflf  unwholesome  meat,  as  and  for  good  and 
idiolesome  meat,  it  is  not  necessary  to  allege  payment  for  the  meat  or  special  damage,  ib. 

<4)  See  2  Greenl.  £r.  ^418. 
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997  ^^  ^^'^  BBCliABATlON. 

IV.  ITS        Before  the  3  &  4  W.  4,  c«  42,  s.  29,  tMtorv^e  was  reooreirable  only  lA 
FABTs,  &c.  1^  f^^  Q^^g  Qf  contract  J  but  under  that  act  a  jury  may  give  damages,  in  the 
cause  of^^  mature  of  interest,  over  and  above  the  vahie  of  the  goods  at  die  time  of  the 
action.       conversion  or  seizure  in  all  actions  of  trover  or  trespass  de  banu  oqeiortoM, 
and  over  and  above  the  money  recoverable  in  all  actions  on  policies  of  as- 
surance. 

Alia  enor-       In  tresposs  the  declaration  concludes,  "  <md  otlier  wrongB  to  the  plaintiff 

"*^'  ^len  cUdy  against  the  peacty  ^c. ;"  and  under  this  allegation  of  aUa  enormia 

damages  and  matters  which  naturally  arise  from  the  act  complained  of,  or 
cannot  with  decency  be  stated,  may  be  given  in  evidence  in  aggravation  of 
damages,  though  not  specified  in  any  other  part  of  the  declaraticm  (k). 
Thus,  in  trespass  for  breaking  and  entering  a  house,  the  (daintiff  may,  in 

r  *3t)8  1  aggravation  of  damages,  *give  in  evidence  the  debauching  of  his  daughter, 
or  the  battery  of  his  servants,  under  the  general  allegation  alia  enormia, 
&c.  (l)  and  yet  this  matter  may  be  stated  specially  (m)  ;  but  he  cannot 
under  the  alia  enormia  give  in  evidence  the  loss  of  service^  or  any  other 

^  matter  which  would  of  itself  bear  an  action  ;  for  if  it  would,  it  should  be 

stated  specially.  Therefore  in  trespass  quare  ekmsum  f regit,  the  pluntiff 
would  not,  under  the  above  general  allegation,  be  permitted  to  give  evidence 
of  the  defendant's  taking  away  a  horse,  &c.  (n)  ;  and  in  the  other  cases 
the  evidence  is  allowed  to  be  given  not  as  a  substantive  ground  of  action, 
but  merely  to  show  the  violence  of  the  defendant's  conduct  ((>),  and  give  a 
character  to  the  case.  Trespass  will  lie  for  breaking  and  entering  the 
plaintiff's  house  ^^  under  a  false  and  unfounded  charge  and  assertion  that 
the  plaintiff  had  stolen  property  therein,  per  quod  he  was  injured  in  his 
crecUt,  &c."  and  the  jury  may  give  damages  for  the  trespass,  as  it  is  ag- 
gravated by  and  with  reference  to  such  false  charge  (  p). 

The  particular  damage  in  respect  of  which  the  plaintiff  proceeds  must 
be  the  legal  and  natural  consequence  of  the  injury  done,  and  not  slu  illegal 
consequence  thereof  (;).  Therefore,  in  an  action  for  words,  it  is  not  suf- 
ficient special  damage  to  allege  or  prove  a  mere  wrongful  act  of  a  third 
person  induced  by  the  slander ;  as  that  the  third  person  dismissed  the 
plaintiff  from  his  employ  before  the  end  of  the  time  for  which  he  was  hired ; 
or  that  in  consequence  of  the  words  spoken,  other  persons  afterwards  as- 
sembled and  seized  the  plaintiff  and  beat  him ;  because  these  tortious  acts 
of  others  may  be  compensated  in  actions  brought  by  the  plaintiff  against 
them,  and  the  law  supposes  that  in  such  actions  the  plaintiff  would  receive 
a  full  indemnity  (r).  But  if  the  evidence  will  support  the  allegation,  it 
may  in  some  cases  be  stated  that  the  defendant  procured  the  third  person 
to  commit  the  injury,  though  such  person  might  also  be  liable  to  an  ac- 
tion («).  In  an  action  of  trespass  against  a  huntsman  for  riding  over  lands, 
he  is  liable  not  only  for  mischief  occasioned  by  himself,  but  also  for  a  con- 
course of  people  following  him  (t)>    It  seems  to  be  a  general  rule,  that  ex- 

(k)  Bui.  N.  P.  89  ;  Holt,  699,   700 ;    1  (;>)  2  M.  &  Sel.  77 ;  see  5  Taunt.  442:  1 

Stark.  C.  N.  P.  98 ;  Feake,  C.  N.  P.  46,  62 ;  Marsh,  139,  S.  C. 

3d  ed.  64,  87.  (q)  8  East,  3  ;  2  B.  &  P.  289  ;  Salk.  693 ; 

(/)  See  preceding  note :  6  Mod.   127 ;  1  1  Mod.  242  j  Kelly  v.  Partington,  5  Bar.  & 

Stark.  Rep.  98  ;  Tidd,  9th  ed.  441;  sed  vide  Adol.  645;  antej  395,  note  fb). 

Peake,  Evid.  87,  3d  ed. ;  2  PhU.  Evid.  134.  (r)  8  East,   1,  3  ;  2  B.  &  P.  289 :  tmte' 

(m)  Id,  395,  (*).     Sed  qwtre. 

(n)  Bui.  N.  P.  89 ;  Holt,  700  j  1  Sid.  225  j  (s)  Fortesc.  211 ;  1  Mod.  215. 

2  Salk.  643 ;  J  Stra.  61.  (/)  1  Stark.  351. 

(o)  1  Stark.  96. 


FOR  TORTS.^FOR  SLANHER  IN  PARTICULAR.  ^99* 

tra  ccNrt  occaakmed  bj  ibe  defendant's  tort  are  not  recoverable  as  daav     rr.  m 
ages  (w).  '^»^^'  ^*^^ 

Special  damage  msst  be  stated  with  partionlarity,  in  order  that  the  de-  l^l^  ^^ 
fendant  may  be  enabled  to  meet  the  charge  if  it  be  false,  and  if  it  *be  not  action. 
ao  stated,  it  cannot  be  given  in  evidence ;  and,  therefore,  a  declaration  by  & 
victualler  for  calling  his  wife  ''  a  whore,"  whereby  ieveral  customers  leffc 
his  house,  without  naming  any  in  particular,  is  too  general,  and  no  evidence 
oi  particular  customers  leaving  the  house  will  be  admissible  (x).  So  in 
a  aedaration  for  slaader  of  title  to  an  estate,  whereby  the  plaintiff  hit  Ae 
sale  of  it  (^)  ;  or  for  slandering  a  single  womaiyf  by  saying  '^  she  was  with 
child,  and  had  miscarried,"  in  consequence  of  which  she  lost  9everal  suit- 
ors, &c.  is  sufficient  (2^).  But  in  an  action  for  consequential  damage  aris- 
ing fvom  slander,  imputing  incontinence  to  the  plaintiff,  it  is  sufficient  te 
state  '^  that  he  was  employed  to  preach  to  a  diss^iting  congregation  at  a 
certain  licensed  chapel,  situate,  &c.  and  that  he  derived  considerable 
profit  for  his  preaching  there,  and  that  by  reason  of  the  scandal,  per9<ms 
frequenting  the  chapel  had  refused  to  permit  him  to  preach  there,  and 
had  discontinued  giving  him  profits  which  they  usually  had,  and  otherwise 
would  have  {^ven,"  without  saying  who  those  persons  were,  or  by  what 
authority  they  excluded  him  (a).  In  this  case  a  general  allegation  is  suffi- 
eient,  in  consequence  of  a  minute  statement  being  inconvenient,  and  tend* 
ing  to  prolixiiy  (5).  So  where  a  declaration  in  assumpsit  for  not  permit* 
ting  the  plaintiff  to  take  possession  of  the  premises  which  the  defendant 
had  let  to  lum,  stated  that  ^^  thereby  tiie  plaintiff  sustained  loss ;"  it  wa& 
held  that  the  plaintiff  might  prove  a  particular  loss  in  respect  of  his  wife 
being  a  nulliner,  and  having  lost  a  profitable  part  of  the  year  (<?).  In  stat- 
ing the  damages,  care  must  be  taken  that  no  part  of  it  appear  to  have  ac- 
crued after  the  commencement  of  the  action,  though  if  it  be  laid  under  ik 
tndeUceA  it  will  be  aided  by  verdict  (<2). 


THE  REQUISITES  OF  DECLARATIONS  FOR  WRITTEN       ««  ym^ 
OR  VERBAL  SLANDER  IN  PARTICULAR.  ^'^^ 

REQXn- 
SITES    OF 

In  the  Second  Volume  are  given  a  great  variety  of  forms  of  declarations  bbcla&a- 
fbr  libels  and  slander,  and  to  wose  forms  there  are  appended  explanatory  ^^^'^^ 
notes  (e)  ;  technical  objections  to  declarations  for  causes  cf  action  cf  this  and  tbr- 
descriptiony  whether  for  tvritten  or  verbal  slander,  have  certainly  been  ad-  >^  slai»- 
mitted  to  an  extent  injurious  to  the  mode  of  administering  justice  (/)•  °'^' 
The  principle  rules  which  regulate  the  framing  of  a  declaration  for  this  inr 

(tf)  1  Campb.  151,  152;  4  Taunt.  7;   4  (d)  2  Sannd.  169,  171b;  Vib.  Ab.  Dam- 

Bing.  160 ;  but  see  1  Stark.  306.    What  re-  ages,  Q.  B. 

coverable  in  action  for  mesne  profits,  ante,  (e)  Post,  toI.  ii.    See  Stark,  on  Slander, 

196.  &c.  2d  edit.  Index,  Dedaraiion  ,•  and  PMl- 

(x)  Bui.  Ni.  Pri.  7 ;  1  Saund.  243  c.  n.  5 ;  lip  and  Starkie  on  £vid. ;  also,  Selw.  N.  P. 

1  Kol.  Ab.  58.  Libel  and  Slander. 

(y)  Sir  W.  Jones,  196.  (/)  MS.  per  Tenterden,  G.  J.  and  Best, 

(ir)  8  T.  R.  132 ;  1  Sid.  396 ;  1  Vent.  4,  C.  J.,  on  error  from  the  Exchequer,  in  Ad- 

S.  C.  Cro.  Jac.  499.  ams  v.  Meredew,  3  You.  &  Jer.  219;  ovep- 

(a)  8  T.  R.  130 ;  3  M.  &  Sel.  73.  ruling  the  judgment,  2  You.  &  Jer.  417 1 

see  analysis  Harrison's  Index,  927. 
19. 


(a)  8  T.  R.  13 
m  Ant€,  269. 
(c)  11  Price,  1 


400*  OF  THE  DECLARATION. 

IT.  ITS    jury^  may  be  eonyenieaily  eonmdered  and^r  ihe  ftOofwiag  heads,  niitly, 

PAKTs,  &c.  jgj.^  rpjjg  inducement  or  prefatory  •statement  of  tnfriMhcetOfy  matter ;  IMtty, 

The^cause  '^^  colloquium^  or  statement  that  the  Kbellem  or  slMderooB  impttlitioDS 

of  action.   liQve  reference  to  the  plaintiff,  and  sometimes  also  to  ttie  anteeedeot  in* 

dacement  or  introductory  matter ;  8diy,  The  9taUmew^  ot  the  temmiaJ 

itself,  whether  written  or  verbal,  and  the  publication  thereof;  4tUy,  The 

innuendoes  ;  and,  &thly,  The  consequent  damage. 

Iptroduc-        1st,  Inducement  or  prefatory  or  inJbroduetory  itatiment.    Anmf8reme0 
hduce^^     or  presumption  of  law  neea  not  in  general  be  stated  in  pleading  Cff)  ;  and 
ment^         because  the  law  presumes  the  innocence  of  a  crime  or  ether  nMseendnet 
the  plaintiff  need  not  in  his  declaration  aver  his  innocence  of  the  charge  er 
attack  upon  his  character  (A).    It  is,  howevor,  fftica/  to  state  by  way  of 
introduction,  the  plaintiff's  innocence  of  the  imputation ;  and  Hm  defend- 
ant could  not,  even  before  the  Reg.  Oen.  Hit.  T.  4  W.  4,  under  Ae  ge^ 
neral  issue,  assert  the  plaintiff^s  guilt,  although  the  declaration  eontaiiied 
such  introduction  (^),  and  the  same  rule  now  eontiniiee  even  in  siroftgvr 
force. 
Libels  and      Where  the  libel  or  slander  is  prima  fade  or  per  se  actionable,  a  deela* 
in  partica-  ration  stating  the  defendant's  malicious  intent  and  the  de&m&tory  matter, 
lar.  showing  that  it  refers  to  the  plaintiff,  is  sufficient  without  any  prtfe^bory 

inducement  of  the  circumstances  under  which  the  words,  &c.  were  spok* 
en,  &;c.  (A)  and  if  unnecessarily  an  inducement  be  stated,  it  is  not  materi- 
al to  prove  it  (J)  (1).  But  if  the  libel  or  words  do  not  naikm^hf  and  jmt 
%e  convey  the  meaning  the  plaintiff  would  wish  to  assign  to  tiiem,  or  are 
ambiguous  and  equivocal,  and  require  explanation  by  reference  teione 
eairinric  matter  to  show  that  they  are  actionable,  it  must  be  expressly 
shown  that  such  matter  existed,  and  that  the  slander  related  thereto  (m)(2}. 
Thus,  if  the  imputation  be  that  the  plaintiff  was  **  forsworn,*'  this  not  b^' 
ing  of  itself  actionable,  because  it  does  not  necessarily  impute  the  ofience 
of  perjury  (n),  it  must  be  specifically  alleged,  by  way  of  inducement,  that 
there  had  been  a  suit  or  other  judicial  proceeding,  in  which  the  plaintiff 
was  a  witness  and  gave  evidence,  and  that  the  defendant,  when  speaking 
the  words,  referred  to  such  matter  in  using  the  term  "  forsworn,"  (o)  (8) 
and  intended  to  impute  that  the  plaintiff  had  been  guilty  of  the  crime  of 
perjury.     So  if  the  slander  were,  ^^  you  have  roibed  me  of  one  shilling 

(g)  AnUf  253.  R.  197,  S.  C. ;  same  case  in||error,  in  1  M. 

1%)  Id.  /  1  Stark,  on  Slander,  2d  ed.  357.  Ac  P.  402,  and  4  Bingh.  489.    See  2  M.  A; 

(t)  See  post f  as  to  Pleas  in  Case.    And  if  P.  32;  5  Bingh.  17,  S.  C  ;  and  next  note. 

there  be  a  preferable  statement  of  gaurci  (I)  Cax.  v.  Tbomasoa,  2  Cr.  &  J.  361. 

good  ebaracter,  the  defendant  cannot  tra-  (m)  8  East,  431 ;  9  Id.  93;  4  M.   &  S. 

verse  it  by  his  plea,  Styles,  118;  11  Price,  364;  13  East,  554;  5  B.  flc  A.  615;  1  D.  A: 


235.  R.  230,  S.  C. 

(k)  Com.  Dig.  Action  for  I>efamation,  G.        (n)  Q  T.  R.  691 ;  8 

« ;  3  Y.  &  J.  219 ;  6  B.  &  C.  154 ;  9  D.  &        (o)  Seepostj  vol.  ii. 


(1)  HiUs  0.  Miles,  9  K.  Hamp.  9;  Loomis  v.  Swick,  3  Wendell,  205;  Itestfo  v.  Van 
Slyck,  2  Hill,  282 ;  Croswell  v.  Weed,  25  Wendell,  621. 

(2)  See  Bloss  ».  Toby,  2  Pick.  320  ;  Case  v.  Buckley,  15  Wendell,  327 ;  Linville  v.  ITar- 
lywine,  4  Blackf.  470 ;  Brittian  v,  Allen,  3  Devereux,  167 ;  Waus  v.  Greenleai;  2  X^eveceux, 
115 ;  Brown  v.  Brown,  2  Shepley,  317 ;  Harris  v.  Barley,  8  N.  Hamp.  256. 

(3)  So,  to  say  that  the  plamtiif  has  sworn  false  or  taken  a  false  oath,  is  Bot  actTonaUe ; 
Vanghan  «.  Havens,  8  Johns.  109 ;  without  a  coilo^uiian  of  its  being  in  a  cause  pending  ia 
a  court  of  competent  jurisdiction,  and  on  a  point  material  to  the  issue.  Nivea  o»  SCnAU, 
13  Johns.  48 ;  Hopkins  o.  Beedle,  I  Caines,  347 ;  Ward  v.  Clafk«  2  Johns^  10 ;  Bl'CIaugh- 
ey  V.  Wetmore,  6  Johns.  82;  Chapman  v.  Smith,  13  Johns.  68;  Crookshaak  «.  Gray, 
i^O  Johns.  344;  Harvey  v.  Boies,  1  Penns.  12;  Palmer  v.  Hunter,  8  Miaioorv  512  j  Smi» 
derson  o.  Hubbard,  14  Vermont,  462;  Wood  v.  Soott,  13  ib.  42. 


FOR  TORTS^FOR  SUNDER  IN  PARTICtTLAR.  «40] 

itii  mm^jy ''  ts  the  word  *^  robbed ''  does  not  necessarily  impute  a  felony,     !▼*  its 
an  innnendo  of  thftt  intent,  withoat  any  indacement  or  prefatory  allegation  ^^^^^>  ^^- 
W  the  defeodanto  having  used  the  words  in  a  felaniotis  sense,  will  be  xhe^cause 
defeetiTe  (p)  (1).    Where  what  ia  complained  of  in  the  declaration  as  a  of  action. 
Kbel)  do60  nol  upon  the  feoe  of  it  apply  to  the  plaintiff,  and  impute  a  libel, 
there  moBlbe  an  indnoement  stating  such  facts  as  will  support  sach  an  innu- 
«9Mb,  and  show  the  libellous  applicatten  of  the  statement  to  the  plaintiff  (j) . 

Upon  the  same  ground  in  declarations  upon  libels  and  words  which  are 
ooly  actionable  ki  regard  to  their  haring  affected  the  plaintiff  in  his  pro- 
fmmon^  tradkj  or  budnesB  (r),  there  must  be  a  distinct  allegation  that  the 
plamtiff  was,  at  the  time  of  the  scandal  («),  in  such  jH'ofession,  or  exercis* 
•d  stMh  calling,  ftc. ;  otherwise  the  record  will  be  substantially  defec* 
tire  (i).  In  these  cases  care  should  be  taken  to  avoid  unnecessary  minute- 
ness in  showing  the  plaintiff's  profession ;  a  simple  statement  that  he  exer- 
eised  it,  without  alleging  that  he  was  ^^  qualified/'  or  had  ^^  taken  a  de- 
gree,''  is  all  that  is  necessary  or  judicious  (u).  Where  an  averment  of 
eztrinaie  matter  is  material,  the  allegation  that  the  slander  applies  to  such 
eztrincic  matter  is  matter  of  description,  and  must  be  in  general  proved  as 
laid,  though  unneeeflsariiy  minute ;  thus,  in  a  declaration  for  slander  of  an 
aHomey,  if,  after  alleging  that  he  was  an  attorney,  if  it  be  averred 
that  he  had  conduoled  a  particular  suit,  and  then  state  that  the  slander  was 
pttUished  of  and  oonoeming  his  conduct  in  that  suU^  it  is  essential  to  prove 
tiie  existence  of  the  euil,  and  that  the  scandal  had  reference  to  the  particu- 
lar  occasion  stated  (a;).  Since  the  general  pleading  rules,  Hil.  T.  4  W. 
4,  unless  the  iuducement  or  prefatory  matter  be  particularly  traversed  or 
denied,  it  will  in  elfidct  be  admitted,  and  certainly  need  not  be  proved  by 
the  plaintiff  upon  a  mere  plea  of  not  guilty  (^). 

But  where  the  slanderous  matter  is  actionable  of  itself,  and  independent- 
ly of  the  plaintiff's  profession  er  trade,  it  will  not  be  fatal  to  introduce  an 
Sferment  ef  the  plaintiff's  profession,  &o.  and  to  state  that  the  matter  was 
published  of  and  concerning  him,  ^^  and  of  and  coneeming  him  in  his 
prsfsssion*^  fce. ;  for  the  averment  is  divimble  (0).  And  on  the  same 
ground,  if  the  matter  be  actionable  as  relates  to  one  of  two  of  the  plain- 
tiff's trades  mentioned  in  the  inducement,  *the  declaration  is  sufiicient}  [  *402  ] 

(p)  B^j  •.  Robinson,  X  AAoL  ic  £11.  555,  3 ;  posty  vol  ii. ;  1  Stark,  on  Slander,  400, 

?^)  1  Y.  &  J.  480.  2d  ed. ;  3  B.  &  G.   135;  4  D.  &  B.  670, 

{r)  It  need  not  appear  to  be  a  trade  in  S.  C. 

whidi  the  plaintiff  might  become  a  bank-  («)  8  T.  R.  303, 131 ;  1  New  Rep.  196 ; 

rapt,  sea  5  B.  ^  C.  160.  2  Bnlat.  230;  11  Frice,235.    See  ante,  291, 

(s)  It  n«»ed  not,  it  seema   be   expressly-  292 ,  and  jmu/,  402. 

averred,  that  '*  at  the  time  of  the  publish-  Cx)  See  5  £sp.  Rep.  339 ;  1  Chit.  Rep. 

iag,"  Set,  i^intiff  carried  on,  Ace.    If  it  be  603 ;  3  B.  &  C.  124  ;  4  D.  Ac  R.  680,  S.  C. ; 

aliened  that  he  was  and  is  an  attonMy,  Ace.  4  £sp.  Rep.  437 ;  and  other  cases,  I  Stark. 

and  hath  for  a  long  time  earned  on,  Ace  it  Slander,  405,  2d  ed. 

viin  suffice,  2  Roll.  Rep.  84.  1  Yin.  Ab.  (y)  Duke  v.  Jostling,  3  Dowl.  618,-  Chal- 

538 ;  Anejrne,  63 ;  Yelv.  159 ;  see  Cro.  Car.  mers  a.  Shackle,  6  Car.  Ac  P.  475. 

282;  1  Stark.  Slander,  468  to  404.  (^r)  3  B.  Ac  C.  138,  note  (6) ;  5T.R.436; 

(I)  Com.  Dig.  Action  for  Defamation,  G.  2  Stark.  Rep.  559. 
3 ;  2  Sannd.  307,  a,  n.  1 ;  I  Saund.  243,  n. 


(l)  Emery  a.  Miller,  1  Denio,  208.  To  utter  words  imputing  a  crime  is  actionable, 
altnoogh  the  crime  could  not  be  committed  by  die  party  charged  with  it,  unless  this  fact  is 
known  or  disclosed  at  the  time  to  the  hearer ;  as  to  charge  a  tenant  in  common  of  a  chattel 
with  stealing  it,  there  being  no  explanation  that  he  was  a  tenant  in  common.  Carter  v. 
Andrews,  16  Pick.  1. 


402  OF  ^^H£  I>£CLA&ATION. 

ir.  ITS     although  one  trade  onlj  be  proved  (a).    Where  in  a  declaration  for  a  libel 
FARTS,  &c.  j^  ^j^  alleged  that  the  plaintiflf's  carriage  and  that  of  E.  F.  were  ia  ah^h- 

Thecaose  ^^7'  ^^^  ^^^^  ^^^^  ^^^  ^^°^^  ^^  oontact  without  any  furious  driving  bj  tixe 
of  action,  plaintiff,  and  that  £.  F.  was  injured,  &c.  and  that  the  libel  was  published 
of  and  concerning  the  pliuntiff,  ^'and  of  and  oonceming  the  said  acci- 
dent ;"  the  Court  held  the  averments  as  to  the  accident  were  divisible,  aad 
did  not  form  entire  matter  of  description  thereof,  so  that  it  became  imma- 
terial that  the  jury  found  that  the  accident  was  occasioned  by  the  plaintiff's 
furious  driving,  (there  not  being  a  sufficient  plea  of  justification  to  protect 
the  defendant  as  to  the  whole  libel)  (&).  A  declaration  alleged  that  the 
plaintiff  was  vestry  clerk  of  the  parish  of  M.,  and  that  whilst  he  was 
vestry  clerk  certain  prosecutions  were  carried  on  aff^^t  B.  for  certain 
misdemeanors,  and  that  in  furtherance  of  such  proceedings,  and  to  bring 
the  same  to  a  successful  issue,  certain  sums  of  money  belonging  to  Uie 
parishioners  were  applied  in  discharge  of  the  expenses ;  and  that  the  de- 
fendant, to  cause  it  to  be  suspected  that  the  paintiff  had  fraudulently  ap- 
plied money  belonging  to  the  parishoners,  falsely  and  maliciously  publish- 
ed  of  and  concerning  the  plaintiff,  and  of  and  concerning  his  conduct  in 
his  office  of  vestry  clerk,  and  of  and  concerning  the  maUere  qforeeaidy  a 
certain  libel,  stating  the  libellous  parts ;  and  it  appeared  upon  the  trial, 
upon  the  production  of  the  libel,  that  the  imputation  was  that  the  plaintiff 
had  applied  the  parish  money  in  payment  of  the  expenses  of  the  {Nroseco* 
tion  after  it  terminated,  it  was  held  that  the  variance  was  unimportant ; 
for  it  was  immaterial  to  the  character  of  the  libel  whether  the  money  wer» 
so  applied  before  or  after  the  termination  of  the  prosecution  (c).  The 
principle  seems  to  be  in  declaring  upon  a  libel,  that  where  there  are  several 
matters  alleged  as  inducement,  each  as  bearing  upon  the  libel  and  jointly 
constituting  it,  the  Court  will  consider,  in  construing  the  subsequent  aver^ 
ment,  that  the  libel  was  published  ^^  of  and  concerning  the  matters  afore- 
sud,"  the  degree  in  which  each  matter  bears  upon  the  libel,  and  is  essea* 
tial  to  it.  If  the  matter  refered  to  by  the  averment  be  material,  and  affect 
the  charge  in  such  a  manner  that  the  omission  of  it  would  alter  the  charac- 
ter of  3ie  libel,  either  in  the  degree  in  which  it  is  charged  to  be 
injurious,  or  in  the  estimate  of  damages,  the  court  will  hold  that  it  must 
.  be  strictly  proved  as  it  is  charged,  and  the  fiedlure  of  proof,  or  the  disproof 
of  it,  will  be  a  fatal  variance.  This  was  the  case  ai  Bex  v.  jE&nte  (d^y 
in  which  it  was  held  necessary  to  prove  all  the  matters  to  which  reference 
was  made  by  the  averment  ^^  of  and  concerning  the  matters  aforesaid  ;'^ 
[  M08  ]  because,  first,  the  libel  was  alleged  to  be  of  and  'concerning  these  matters 
and  all  the  matters  jointly  :  and  each  in  its  relative  importance  constituted 
the  libel  (^).  But  where  the  matters  refered  to  consist  of  several  particu- 
lars, some  of  which  are  material  and  others  not,  the  Court  will  distinguish 
between  such  as  are  material  and  such  as  are  not  (/)  ;  and  if  any  one  par- 
ticular be  disapproved  to  which  the  libel  is  alleged  to  relate,  if  the  charge 
would  remain  entire  and  libellous  without  such  proof,  the  court  will  not 

(a)  Figgins  v,  Cogswell,  cited  and  ap-    &;  R.  670,  S.  C. 
proved  by  Tindal.  C.  J.,  in  Chalmers  o.        (d)  Cowp.  172. 

Shackle,  6^Car.  &  r.  477 ;  3  M.  dc  Sel.  369 ;  h)  See  also  1  Chit.  Rep.  603 :  2  Stark. 

ante,  387.  5l0 ;  4  B.  &  Aid.  314. 

(b)  2  B.  &:  Aid.  685.    See  1  M.  dc  Sel.  287.  (/)  2  Ciom.  dc  Jerr.  361. 
(0  May  0.  Brown,  3  B.  Ac  C.  113 ;  4  P. 


f 
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^OQsideT  it  to  be  a  variance  (1)  ;  that  was  the  case  of  Mat/  v.  Brown  (g)^     iv.  its 
which  establishes  thb  position,  that  the  words  "of  and  concerning,"   in-  '*"'*i^^* 
corporate  and  render  necessary  to  prove  such  antecedent  matter  only  as  ^^^  J 
make  np  the  entire  charge,  and  are  essential  to  the  character  of  the  libel,  action. 

Where  the  UMUms  mcdter  can  be  collected  from  the  words  themselveSy 
there  need  be  no  averment  as  to  circumstances,  to  the  supposed  exist- 
ence of  which  the  words  referred  ;  as  the  gist  of  the  action  appears  on  the 
face  of  the  libel,  or  words,  there  can  be  no  reason  that  the  plaintiflf  should 
resort  to  any  statement  of  the  fiicts  to  which  the  defendant  may  have  al- 
luded. If  these  facts  be  true  to  the  extent  he  represented,  it  is  for  the 
defendant  to  plead  their  truth.  Thus,  if  the  declaration  be,  "  he  purfur- 
ed  himself,"  or  "  he  perjured  himself  in  the  action,"  it  is  unnecessary  to 
flhow  in  the  declaration  that  there  was  an  action,  &c.  (h).  The  statement 
in  the  libel  or  slander  itself  of  a  particular  fact,  dispenses  with  the  proof 
thereof  on  the  part  of  the  plaintiff  (t). 

2dly.  Tbe  declaration  must  show  by  a  colloquium^  or  otherwise,  that  2.  The  coi- 
the  words  were  spoken,  or  the  libel  was  composed  and  published  "  of  and  ^JJ^/"^ 
concerning  the  plaintiff. ^^  And  where  an  inducement  of  intrinsic  matter  ceming  the 
is  necessary,  it  must  not  only  be  shown  that  the  imputation  related  to  the  plfi^ffj 
plaintiff's  character,  bnt  it  must  also  be  charged  that  it  had  reference  to  ^^' 
each  extrinsic  matter ;  as  Hn  regard  to  the  instances  just  put)  that  it  was 
published  "  of  and  concermng  the  plaintiff's  said  evidence  in  the  said  suit, 
Ac."  or  "  of  and  concering  him  in  his  said  profession,  &c."  (A)  (2). 

Where  a  declaration  stated  that  the  defendant,  contriving,  &;c.  published 
a  libel  containing  the  &lse  and  scandalous  matter  following,  without  al- 
leging that  that  matter  was  "  of  and  concerning  the  plaintiff,"  and  then  set 
out  the  libel,  which  on  the  face  of  it  did  not  mamfekly  appear  to  relate  to 
the  plaintiff,  and  there  was  no  innunendo  to  connect  it  with  the  plaintiff,  it 
was  held,  upon  a  writ  of  error,  that  the  count  was  bad  (?)  *  (8).  [  *404  ] 

Where  the  actionable  words  were  spoken  to  a  plaintiff,  "^ou  are,  &c." 
it  appears  to  be  suflScient  to  lay  a  colloquium  with  him,  without  an  ex- 
press averment  that  the  words  were  spoken  '^  of  and  concering  him ;"  for 
it  cannot  but  be  intended  that  the  worids  were  spoken  to  him  with  whom 
the  conversation  is  alleged  to  have  been  had  (m).  But  where  actionable 
words  are  spoken  in  the  third  person,  as  '^  he  is  a  thief,"  though  a  collo- 
quium of  the  plaintiff  be  laid,  it  is  necessary  to  aver  that  the  words  were 

(g)  3  B.  &  C.  113 ;  4  D.  dc  R.  670,  S.  der,  2d  ed.  383. 

€. ;  atUe,  402.  (/)  Clement  o.  Fisher,  7  B.  &  C.  459 ;  1 

(*)  Cro.  Car.  337 ;  8  Mod.  24 ;  1  Stark.  M.  6c  R.  281,  S.  C. ;  4  Bing.  162. 

Slander,  2d  ed.  392,  397,  85.  (tn)  Rol.  Abr.  85,  pi.  8j  1  Saund.  242  a, 

(i)  11  Price,  235.  n.3. 

(k)  I  Saund.  242  b,  n.  3 ;  1  Stark.  Slan- 


(1)  "  The  ffeneral  inducement  of  good  character  or  innocence  of  the  particular  charge  is 
unnecessary,  because  the  law  presumes  innocence  of  a  crime  till  the  contrary  be  established. 
1  B.  Ac  A.  463  i"  4  Lond.  £d.  342.    See  Soleman  v.  Southwicke,  9  Johns.  48,  49. 

(2)  Vide  Linsey  v.  Smith,  7  Johns.  359 ;  Gidney  v.  Blake,  11  Johns.  54 ;  Thomas  v. 
Croswell,  7  ib,  271;  Milligan  v.  Thorn,  6  Wend.  413  ;  Davis  v.  Davis,  1  Nott  Ac  M'C. 
290;  Nestle  r.  Van  Slyck,  2  Hill,  282;  Sayre  r.  Jewett,  12  Wendell,  135;  Ryan  r.  Mad- 
den, 12  Vermont,  51 ;  Brown  v.  Brown,  2  Shepley,  317;  Tenney  v.  Clement,  10  N.  Hamp. 
52.  If  it  appears  with  reasonable  certainty  on  looking  at  the  whole  count,  that  the  words 
were  spoken  of  the  plaintiflf,  it  is  enough  after  verdict.    Nestle  v.  Van  Slyck,  2  Hill,  282. 

e  Titus  V.  Follett,  2  Hill,  318. 

(3)  See  Sayer  v.  Jewell^  12  Wend.  135. 
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IV.  ITS     spoken  "  concerning  the  plaintifF"  (fi).    Andit  isnot,  ii 
PARTS,  &c.  j,j^  g^Q^  ^^^^  ^Q  connect  the  words  with  the  pUuntiff  by  meoMi  of  an  m 

of  action.  ^^^  where  a  colloquium  is  laid,  and  there  is  an  innumdo  of  the  plain- 
tiff, it  seems  that  the  want  of  a  direct  avermentf  that  the  words  were 
spoken  ^'  of  and  concerning  the  phuntiff,"  most  be  pcunted  oat  by  spe- 
cial demurrer,  and  that  it  will  be  intended  after  Terdict,  or  upon  gjoneral 
demurrer,  that  the  words  were  spoken  of  the  plaintiff;  but  where  no  col- 
loquium concerning  the  plaintiff  is  laid,  the  omission  of  such  an  aTermeat 
is  fatal  to  the  declaration  (j')(l)« 

The  neglect  to  aver  that  the  libellous  or  slanderous  matter  was  pi«b- 
lished  ^'  of  and  conceringthe  plaintiff,"  is  not  cured  by  an  allegation  that 
the  defendant  published  the  matter  with  intent  to  injure  the  plaintiff,  and 
impute  to  him  the  crime  after  mentioned  (f). 

^-^  Sdly.     Great  care  must  be  taken  in  setting  out  the  pariieular  UbeUouB 

written  or  ^^^^^  or  ivordi  complained  of  (2).    The  libel  itself,  or  slanderous  w<»rds, 
yerbai,       must  be   set  out    in    hoec    verba;    and    the  declaration  must  profe$s 
and  pubii'  ^  iq  ^^^  {QYth  the  matter ;  and  an  averment  that  the  libellous  or  alander- 
compiain-**  ^^  matter  was  ^^  to  the  effect  following  ; "  (r)  or  ^^  in  mbetance  as  fd- 
ed  of.      "  lows,"  (9)  (3)  setting  out  the  libel  or  words,  would  be  bad  in  arrest  of  judg- 
ment although  the  words  themselves  be  set  out    It  is  not  sufficient  to  de- 
clare generally  that  the  defendant  published  a  libel  oonoenung  the  plaintiff 
in  his  trade,  ^'  purporting  tliat  his  beer  was  of  a  bad  quality,  and  sold  in 
deficient  measure  ;"  or  that  the  defendant  ^^  charged  and  arrested,  and  ac- 
cused the  plsdntiff,  a  tradesman,  of  being  insolvent"  (t).    The  libel  or  slan- 
[  *405  ]  der  itself  ought  to  be  expressly  ^stated  (u)  (4).     Where  a  libellous  para- 
graph, as  proved,  contained  two  references  by  which  it  appeared  to  be  in 
&ct  the  language  of  a  third  person,  speaking  of  the  pl<untiff 's  conduct, 
and  the  declaration  in  setting  it  out  had  omitted  those  references,  it  was 
held  that  these  omissions  altered  the  sense  of  the  remainder,  and  thai  the 

(«)  Rol.  Abr.  85,  pi.  30;    1  Sid.  62;  1  167,  S.  C.    To  the  "tenor,"  or*' tenor  and 

Com.  Dig.  Action  upon  the  Case  for  Defa-  effect j'^  setting  oat  the  scandal  in  hoc  verba, 

matiou,  G.  7.  seems  to  be  good,  Id. ;  1  Stark.  Slander,  2d 

(o)  Cro.  Jac.  126;  post,  406,  407;  see  7  ed.    365    b.     "Crimen   felonim    immtJuU,** 

B.  &  C.  459 ;  L  M.  ^  K.  281,  S.  C.  good  after  verdict,  because  it  can  be  sap- 

(p)  Rol.  Rep.  244;  Skutt  t>.  Hawkins,  1  ported  only  by  proof  of  a  chargt  before  a 

Saund.  242  b,  n.  3.  tnagistraU,  not  by  proof  of  words  in  ecm- 

(q)  4  M.  Ac  Sel.  464;  1  Stark.  Slander,  versation,  2  B.  dc  C.  283;  3  D.  Ac  R.  519, 

2d  ed.  416.    Even,  it  seems,  although  there  S.  C. 

be  an  innuendo  applying  the  matter  to  the  (s)  3  B.  &  Aid.  553 ;  3  M.  &  SeL  UO; 

plaintiff*.    Id. ;  see  ante,  403 ;  and  post^  406.  4  Bar.  &  Cres.  473 ;  6  D.  5c  B.  528,  S.  C. 

(r)  3  Salk.  417 ;  11  Mod.  78,  849 ;  5  Vin.  (0  3  M.  &  Sel.  110. 

Ab.  Libel,  E. ;  3  Mod.  72 ;  2  Show.  436 ;  3  («)  6  Taunt.  169. 
M.  &  Sel.  115;  1  Marsh.  522  >  6  Taunt. 


(1)  Vide  Milligan  v.  Thorn,  6  Wend.  413. 

(2)  The  degree  of  certainty  with  which  a  libel  should  be  set  forth  in  a  declaration,  de-^ 
pends  on  the  subject  matter ;  and  where  the  ridicule  consists  mainly  in  postures  and  move^ 
ments,  the  use  of  language  somewhat  general  is  unavoidable.  EUis  v.  KimbaO,  16  Pick. 
132. 

(3)  Contra  Kennedy  v.  Lowry,  1  Binn.  393. 

(4)  In  an  action  for  a  libel  in  a  review,  it  is  sufficient  to  set  out  the  contents  of  an  inder, 
(referring  to  an  article  in  the  body  of  the  review,)  which  is  of  itself  a  libel ;  and  no  refer- 
ence need  be  made  to  the  article  itself,  if  the  index  coTAoXn  per  se,  ^tna  fade  libellous  mat* 
ter.    Buckingham  v,  Murray,  2  Carr.  &  Payne,  46. 
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^  waB  firtal  (o?).    And  when  a  declaration  alleges  thai  the  defend-     x^-m 

|Hil  spake  eertain  words,  it  must  be  taken  to  mean  that  the  defendant  him-  ^^"^f  ^* 
adf  used  them  as  his  own  words,  and  if  he  repeated  them  as  the  xhe^caase 
wovds  of  another  it  is  a  variance  (y)«  The  slanderous  words  should  be  of  aaUn. 
^ted  as  they  were  uttered  (z)  (1)  ;  and  a  proof  of  words  spoken  in  the 
third  parson  will  not  support  a  count  for  words  spoken  in  the  second, 
•ttd  vifi€  vena  (a)  (2) ;  nor  will  words  spoken  by  way  of  interrogation 
aappert  a  charge  of  words  spoken  affirmatively  (i).  So  if  words  are 
spoken  ironicaUy  (<?),  or  the  slander  is  to  be  collected  from  a  question  and 
answer,  not  from  tiie  latter  only  (d),  there  must  be  an  express  ayerment 
MOordingly ;  in  the  first  case,  stating  the  words,  and  averring  they  were 
irDnisa%  snokeii ;  in  the  second,  showing  the  question  and  answer,  &c. 
If  the  words  are  so  laid  as  to  import  ihat  they  were  spoken  concerning  a 
thing  then  present,  and  the  words  proved  concerned  and  imported  that 
thoy  related  to  a  thing  not  then  present,  the  variance  is  fatal  (e).  Hower- 
0r,  the  addition  or  omission  of  a  word  in  setting  out  a  libel  or  slander,  wil) 
not  prejodice  unless  it  alters  the  sense  (/ )  ;  and  the  pliuntiff  need  not 
prove  all  the  words  laid,  if  they  do  not  constitute  one  entire  charge,  and 
the  non  proof  would  not  alter  its  meaning ;  though  he  must  prove  such  of 
ik»t^  as  will  be  sufficient  to  sustain  his  action,  and  it  will  not  suffice  to 
provs  eqmvalaU  eitpresnona  (^)  (8).  Where  the  words  omitted  to  be 
prQFsd  do  not  qualify  or  aSect  those  proved,  the  omission  is  immaterial, 
as  where  the  wwds  were  -^  ^^  Ware  hawk,  you  must  take  care  of  jourself 
! — mind  what  you  are  about,"  the  variance  was  immaterial  where  theplain- 
tiff  fiiyled  to  prove  the  words  ^^  mind  what  you  are  about"  (A).     Where 

(x)  5  B.  &  Aid.  615 ;  13  East,  554.    As  (e)  2  B.  &  Aid.  756. 

to  setting  oat  divided  sentences,  as  if  they  (/)  Bui.  N.  P.  6 ;  2  M.  &  Sel.  502 ;  Rep. 

foUowed  continuondy,  1  Stark.  Slander,  2d  temp.  Hardw.  305,  306 ;  1  Campb.  353 ;  13 

ed.  380.  East,  554  ;  see  1  Stark.  Slander,  2d  ed.  369 

(y)  10  Bar.  &  Cres.  274  ;  13  East,  554.  to  388. 

(z)  3  M.  &  Sel.  110 ;  1  M.  ft  SeL  287.  (g)  2  East,  438 ;   Gilb.  Law  and  Evid. 

(a)  i  T.  B.  217 ;  Bnl.  N.  F.  5 ;  pott,  vol.  229  ^  2  Saund.  74  b :  1  Salk.  11,  in  notes ; 
ii.  Rep.  temp,  Hardw.  305,  306  j  4  T.  R.  217  j 

(b)  8  T.  R.  150 ;  Yeates  p.  Reed,  4  Blackf.  Bui.  N.  P.  5 ;  2  Campb.  134 ;  1  Stark.  Slan- 
463.  der,  374;  2  Esp.  R.  491;  and  see  4  Bing. 

[c)  11  Mod.  86.  261. 

[d)  4  B.  &  C.  247;  6  D.  Ac  R.  296,  S.  C.  (h)  4  Bing.  261 ;  6  Bing.  451. 


? 


(I)  And  therefore  a  count  in  slander,  stating  merely  that  the  defendant  charged  the 
piamtiff  with  the  crime  of  forgery,  is  bad.  Yundt  v.  Yundt,  12  Serg.  &c  Rawle,  427 ; 
blessing  9.  Davis,  24  Wendell,  100.  But  in  Massachusetts,  in  an  action  for  slander,  a 
count  setting  forth  generally,  that  the  defendant  charged  the  plaintiff  with  a  crime,  (nam- 
ing it,)  is  good.  JUlen  o.  Perkins,  17  Pick.  369 ;  Whiting  v.  Smith,  13  Pick.  364 ;  Pond 
V.  Hartwell,  17  Pick.  269 ;  Nye  v.  Otis,  8  Mass.  122 ;  Stone  v.  Clark,  21  Pick.  51. 

And  under  such  a  declaration,  the  plaintiff  may  prove  that  the  words  spoken,  although 
not  actionable  in  themselves,  were  rendered  so  by  reason  of  certain  extrinsic  facts,  by  their 
referring  to  those  facts,  and  by  the  manner  in  wMch  they  were  used,  although  the  declara- 
tion contains  no  averment  that  they  were  spoken  with  reference  to  any  fact  whatever. 
Allen  V.  Perkins,  17  Rck.  369 ;  Pond  v.  Hartwell,  17  Pick.  269. 

But  where  the  plaintiff,  in  an  action  of  slander,  counts  generally,  alleging,  that  the  de- 
lendant  has  char^sd  him  with  a  certain  offence,  the  court  has  authority  to  order  the  plain- 
tiff to  file  a  specification  or  a  bill  of  particulars  of  the  ground  of  his  action.  Clark  v.  Mun- 
seU,  6  Metcalf,  373. 

(2)  Vide  Miller  v.  Miller,  8  Jdtins.  75 ;  Cock  v.  Weatherby,  5  Smedes  &  Marsh.  333. 
Contra,  Tracy  v.  Harkins,  1  Binn.  395.  But  see  M'Connell  v.  M'Coy,  7  Serg.  6c  Rawle, 
223,  overraling  Tracy  v.  Harkins. 

(3)  It  is  sufficient  if  the  plaintiff  prove  the  substance  of  the  words.  Phillip's  Ev.  154  ; 
Wait!  0.  Clark,  2  Johns.  12.  If  the  words  laid  are,  that  the  plaintiff  stole  the  goods  of  A., 
the^  will  not  be  supported  by  proof  that  the  defendant  said,  that  he  stole  the  goods  of  B. ; 
or  if  it  be  charged  tnat  the  derendant  said,  that  the  plaintiff  conspired  with  B.,  C,  and  D.. 
it  wiU  not  be  sufficient  to  wove  the  defendant  said,  tnat  the  plaintiff  conspired  with  B.  and 
C. :  these  being  dininet  qlbaces.    Johnaum  v.  Tate,  6  Binn.  121.    Pifieicnt  sets  of  words 
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lawful 


IT.  ITS     some  of  the  irords  were  not  actionable,  yet,    if  spoken  at  the  same 

PARTS,  &c.  ^•qqq  ^  ij^^    actionable    words,    they  may  all  be  stated  in  one  count ; 

The^canse  ^^^  ^^  words  not  actionable  be  stated  by  themselres  in  a  distinct  count, 

of  action,  and  entire  damages  be  given,  judgment  wUl  be  arrested  (t)  (1)  ;  and  words 

*not  actionable  may  be  given  in  evidence  in  aggravation  of  damages, 

though  not  stated  in  the  declaration  (k)  (2) ;  and  it  has  even  been  de- 

cided   that  words  actionable  of  themselves,  though   not  stated  in  the 

pleadings,  may  be  proved  in  order  to  show  quo  ammo  the  words  declared 

upon  were  stated  (J). 

The  declaration  must  show  a  pubUeatian  of  the  libel  or  slander ;  but 
any  wards  that  denote  a  publication  are  sufficient  (m).  After  verdict j  an 
allegation  that  the  defendant  ^^  printed  and  caused  to  be  printed  a  libel  in 
a  newspaper,"  was  held  to  be  sufficient  (n).  And  an  averment  that 
words  were  spoken  ^^  in  the  presence  of  divers  persons,''  although  not 
abating  that  they  heard  or  understood  them,  is  sustainable  (o) :  but  it  is  not 
correct  merely  to  aver  that  the  words  were  spoken^  omitting  the  words, 
"  and  published**  (jp). 

In  an  action  for  a  libel  in  a  foreign  language,  the  original  must  be  set 
out  (9)  ;  and  it  seems  to  bo  necessary  also  to  give  a  translation  in  Eng* 
lish  (r)  ;  and  perhaps,  if  slanderous  uwcb  be  spoken  in  %  foreign  language, 
a  translation  of  them  should  be  set  forth  («)  although  it  has  been  consider- 
ed sufficient  to  aver  that  the  hearers  understood  such  language  (f)  (8). 
But  provincial  expressions  in  this  country  may  be  set  forth  without  express 
explanation  on  the  record  (u). 

There  should  be  an  averment  that  the  defendant  maliciously  published 
the  matter,  but  any  equivalent  expressions,  as  '^  wrongfully  and  falsely," 
jtc.  will,  it  seems,  suffice  (2:)  ;  the  word  maliciously  appears  to  import  that 
the  words  were  falsely  uttered  (y)  ;  but  it  is  usual  and  better  to  state  that 
the  matter  was  *^  falsely  and  maliciously*^  published,  &c. 

We  have  already  adverted  to  the  statute  (2),  which  gives  the  Court  the 

Eower  to  permit  amendments  of  errors  in  setting  out  written  instruments  to 
e  made  at  the  trial  of  the  cause  (a)  ;  and  the  enactment  in  3  &.  4  W.  4, 
c.  42,  s.  23,  should  also  be  referred  to. 

4thly.  The  innuendo^  as  ^'he,  {meaning  the  plaintiff,)  &c."  also  *re- 
quires  great  attention  and  care  (&).    It  is  merely  a  form  or  mode  of  intro< 

(i)  10  Co  131  a;  2  Saund.  307  a,  n.  1  j  3  (r)  See  3  B.  dc  B.  201 :  10  Price,  88;  1 

Wils.  185 ;  Via.  Ab.  Damages,  Q.  Saund.  242  a,  note  b.  5th  edit. ;  1  Stark. 

(k)  Peake's  C.  N.  P.  125,  22,  166 ;  Bui.  Slander,  2d  edit.  368,  369  j  Bayl.  on  Billa, 

N.  P.  7 ;  3  Esp.  133,  134 ;  1  Campb.  48 ;  5ih  edit.  445. 

but  the  defendant  may  prove  the  truth  of  (s)  Id. ;  ud  vide  1  Saund.  242  a,  note, 

these  words,  2  Stark.  417.  (0  1  Saund.  242  a,  note.     Sed  quart, 

(I)  Id, ;  1  Campb.  48,  49.  (u)  Com.  Dig.  Action,  Defamation,  G.  6 ; 

(m)  1  Saund.  242,  n.  1 ;  1  Stark.  Slander,  1  Rol.  Ab.  86,  pi.  1. 

2d  ed.  358,  411.  (x)  See  1  Saund.  242  a,  note  2  j  1  Stark. 

(n)  2  Bla.  Rep.  1037.  Published,  itt  caused  Slander,  2d  edit.  433;  ante,  390 ;  posi,  vol.  ii. 

to  be  published,  when  aided,  8  Mod.  328:  (y)  1  T.  R.  493  ;  1  Stark.  Slander,  2d  ed. 


4.  Thetn- 
nuendoes, 

[•  407  ] 


1  Show.  125  J  Vin.  Ab.  Libel,  E.  pi.  4. 

fo)  Cro.   Eliz    480 ;    Noy,  57 ;    Goulds. 
119  ;  Cro.  Jac.  39  ;  Cro.  Car.  199. 

(p)  Sty.  70 ;  1  Stark.  Slander,  2d  ed.  360. 

(q)  6  T.  R.  162  ;  3  M.  &  Sel.  116. 


436 ;  ante,  390.  391. 
(2)  9  Geo.  4,  c.  15. 

(a)  Ante,  319. 

(b)  See  1  Stark.  Slander,  418,  2d  edit. ; 
Selw.  Slander,  III ;  1  Saund.  243,  n.  4. 


importing  the  same  charge,  laid  as  spoken  at  the  same  time,  may  be  included  io  the  same 
count.    Rathbun  v.  Emigh,  6  Wend.  407. 

(1)  Vide  Cheetham  v,  Tillotson,  5  Johns.  430.     . 

(2)  Vide  Thomas  p.  Croswell,  7  Johns.  270, 271. 

(3;  Wanaouth  9.  Cramer,  3  Wendell;  394  j  BechtcU  9.  SuUkT)  Wright,  107. 
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dttcing  explanation : — ^^  It  means  no  more  than  the  words  ^  id  i^i^  ^  scUi'    nr.  its 
<?#^,'  or  '  meamng^^  or  *  afoTt^md^  as  explanatory  of  a  subjeet^matter  suf-  '^*">  ^• 
ficiently  expres$ed  before  ;  as  sach  a  one,  meaning  the  defendant,  or  such  a  J^^  ^^ 
sabjeot,  meaning  the  subject  in  question"  (c).    It  is  only  explanatory  of  actioiL 
some  matter  already  expressed ;  it  serves  to  point  out  where  there  is  prece- 
dent matter,  but  never  for  a  new  charge ;  it  may  apply  what  is  already 
expreesed^  but  cannot  add  to  or  enlarge,  or  change  thejsense  of  the  previ- 
ous words  (^d){l).     Thus,  where  the  declaration  charged  that  the  slander 
was  ^^  he  has  forsworn  himself,  (meaning  that  the  plaintiff  had  committed 
wilful  and  corrupt  perjury,")  it  was  held,  that  as  there  was  no  inducement 
or  previous  or  other  statement,  that  the  words  related  to  false  swearing  in 
a  judicial  proceeding^  the  declaration  was  bad,  for  the  innuendo  could  not 
extend  their  meaning  (e).    Whenever  therefore  an  inducement,  or  prefato- 
ry statement  of  the  existence  of  some  extrinsic  fact,  to  which  the  libel  or 
words  referred  is  essential,  the  omission,  as  we  have  seen,  is  fatal  (/),  and 
there  must  be  an  innuendo  expressly  referrmg  to  such  inducement  (2). 

A  declaration  for  libel,  after  certain  introductory  matter,  which  was  im- 
material, because  not  properly  connected  with  the  libel,  set  out  the  follow- 
ing publication  "  of  and  concerning  the  plaintiff  :^^ — "  Societv  of  Guardians 
for  tiie  Protection  of  Trade  against  Swindlers  and  Sharpers,  &c.  I  (mean- 
ing defendant)  am  directed  to  inform  you,  that  A.  B.  (meaning  plaintiff) 
and  C.  D.  are  reported  to  this  society  as  improper  to  be  proposed  to  be 
balloted  for  as  members  thereof;  (meaning  that  the  plaintiff  was  a  swindler 
and  a  sharper,  and  an  improper  person  to  be  a  member  of  the  said  socie- 
ty)." After  verdict  for  the  plaintiff,  it  was  held,  in  arrest  of  judgment  that 
the  innuendo  was  not  warranted  by  the  libel,  and  that  the  words  of  the  li- 
bel, unexplained  by  introductory  matter,  were  not  actionable  (^).  The  inr 
nuendo  cannot  supply  the  omission  of  a  necessary  inducement  of  matter ; 
and  an  innuendo  introducing  new  facts  or  otherwise  than  by  reference  to  a 
previous  inducement  is  fatally  defective  (A)  ;  and  a  statement  that  he  is  a 
regular  prover  under  bankruptcies,  ^^  meaning  that  plaintiff  was  accustomed 
to  prove  fictitious  debts  under  commisdons,"  was  held  ill  without  a  pre- 
vious averment  that  the  defendant  had  been  accustomed  to  employ  the 
words  in  that  sense  (t).*  [  *408  1 

An  innuendo^  though  it  may  in  the  particular  case  be  unnecessary,  will 
sometimes  limit  and  confine  the  plaintiff  in  his  proof,  to  show  that  the  slan- 
der had  the  meaning  thereby  imputed  to  it ;  thus,  where  the  plaintiff  alleged 
that  he  was  treasurer  and  collector  of  certain  tolls,  and  that  the  defendant 
spoke  of  him,  as  such  treasurer  and  collector,  certain  words,  ^^  thereby 
meaning  that  the  plaintiff,  a$  such  treasurer  and  collector j  had  been  guil- 

i; 


n ;  xeiv.  zi  i  see  ante,  4uu.  siiy,  suu  u  it  sumcienuy  reuue  to  and  comtrw 

ration  be,  "  he  has  burnt  my  the  other  parts,  it  will  suffice. 
ndoy  '*  a  Bam  fvU  of  conC^       (g)  Goldstein  v.  Fobs,  6  B.  &  C.  154. 

dng  no  induGement  that  the  Affirmed  in  error,  1  M.  Ac  P.  402 ;  4  Bing. 


[c)  Per  De  Grey,  C.  J.,  Cowp.  ()83.  ever,  ventures  to  assume  that  if  the  essaUu^ 

[d)  1  Saund.  243,  note  4;  see  post,  vol,  matter  to  be  ayerred  appear  in  any  jMirf  of  the 
ii. ;  8  East,  430,  431 ;  9  Id.  95.  declaration,  howeyer  out  of  order  or  clum- 

($)  6  T.  B.  691 ;  Yely.  27  ;  see  ante,  400.  sily,  still  if  it  sufficiently  rOau  to  and  amtrof 
So,  if  the  declaration  ^     '"^    ^      ^  *^       *'  "  -^  _«    --» 

barn/'  an  innuendo, 
is  bad ;  there  being 

plaintiff  had  com  in  a  bam,  and  that  the  489 ;  and  2  Y.  6c  J.  156,  S.  C. 
words  related  thereto,  4  Coke's  Rep.  20.  (h)  Da]jr  ••  Robinson,  1  AdoL  5c  £1.  554.. 

(/)  Ante,  400  to  403.    The  author,  how-        (s)  7  Biug.  119,  and  see  note  (g)  iupra, 

(1)  M'Clurg  r.  Ross,  5  Binn.  218.  Vide  Peltan  v.  Ward,  3  Caines,  76 ;  Thomas  v. 
Croswell,  7  Johns.  271 ;  Van  Vechten  v.  Hopkins,  5  Johns.  211 ;  Vau^an  «.  Hayens,  9 
Johns.  109;  EUis  s.  Kimball,  16  Pick.  132;  Miller  v.  MaxweU,  16  Wendell,  9;  Good- 
rich 9.  Woolcott,  3  Cowen,  231 ;  M'Cuen  «.  Ludlom,  2  Hur.  1^. 

(2)  See  Jacobs  o.  Tyler,  3  HiU,  572. 


408  ^^  ^"HE  DECLARATION. 

IT.  m     ty,"  &c.,1t  was  held  that  this  plaintiff  wai  bomd  by  Ae  kimmuh  to(iwv9 

pAKTs,  &e.  ^g|.  {^Q  ^23  treaaarer  and  collector  (k) .    If  the  words  imported  either  firand 

l^^caiuae  ^^  felony,  bat  by  the  innaendo  they  be  confined  to  the  latter,  the  ph^nliiF 

of  action,   must  prove  they  were  spoken  in  the  latter  sense  (2).    The  nmumdo  alB» 

ing  a  particnlar  signification  to  the  slander  should  therefore  never  be  mme- 

cessarily  adopted,  as  is  too  frequently  the  case  (Q .    It  is  set  vnitfaal,  evefei 

after  settbg  oat  words  which  clearly  of  themsdoeM  import  a  oharge  of  fU'^ 

ony,  to  add,  ^'  thereby  then  meaning  that  the  plaintiff  had  Monioady  sM- 

en,  &c. :"  this  is  annecessary ;  and  as  it  is  a  statement  of  a  mere  legal  eoti- 

clnsion,  is  improper,  though  it  may  be  sar[dasage  (m)  (1). 

On  tiie  other  hand,  where  new  matter  introduced  by  an  innumuU^  mH^ 

out  any  antecedent  cottoqvUum  or  statement  to  which  it  can  refer  to  euppofi 

it,  it  is  altogether  unnecessaty  to  sustain  the  action,  then  thetnniMfkb  attj 

be  rejected  as  surplusage  (n)  (2). 

SUblf,  5thly.  Little  explanation  need  here  be  given  with  regard  to  the  statemeat 

^^^^1^^  of  the  injury  or  damage  resulting  from  the  ecandaly  because  the  obaerva- 

ing  Damt-  ^^°^  which  we  shall  presently  make  as  to  the  statement  of  damagcM  in  all 

ges,  actiom  ex  delicto  will  equally  apply  to  an  action  for  a  libel  or  slander  (o). 

The  general* rule  is,  that  where  the  law  infers  damage^  and  ike  words  are 

actionable  without  special  damage,  none  need  be  laid  in  the  declamiioii ; 

but  that  it  is  otherwise  when  the  words  are  only  actionable  in  req^eot  of  the 

particular  ivQury  resulting  from  them  (3). 


6thly.  Of        6thly.  Having  ascertained  the  mode  of  stating  the  eaute  of  cutionj  the 

^^^^  V    points  relating  to  several  counts  in  the  same  declaration  are  next  to  be  con* 

^^     sidered.    The  rules  as  to  the  joinder  of  different  forms  and  causes  of  ae- 

tion  have  already  been  treated  of  (g)  ;  and  it  is  here  only  neoeasary  to  in* 

3uire  when  or  to  what  extent  the  statement  of  the  same  cause  of  action  in 
ifferent  counts  is  at  present  permitted  (4).    We  will  however  first  eonsid- 
[  *409  1  er  the  practice  before  the  recent  rules,  and  then  *state  those  ndes  aod  the 
advisable  course  of  framing  declarations  as  respects  several  coumts. 

(*)  4  B.  &  C.  665  J  7  D.  &  R.  121 ;  3  (n)  9  East,  93  ;  1  Crom.  &  M.  11 ;  2  Cr. 

Campb.  461 ;  7  Price,  544 ;  and  see  4  Bar.  &  J.  361 ;  1  Stark.  Slander,  2d  edit.  426. 

ac  Ores.  128.  (o)  Ante,  395  to  399 ;  jMrt,  418 ;  1  StailE. 

(/)  3  Camp.  461,  Williams  v.  Stott,  1  Cr.  Slander,  2d  edit.  439 ;  1  Sannd.  243  o^  n.  5. 

&:  M.  675 ;  3  Tyr.  688,  S.  C.  (l'}  In  general,  Stephen,  2d  ed.  309 ;  3d 

(m)  See  Cowp.  175 ;  5  East,  463 ;  I  Stark,  edit.  266,  267  to  277. 

Slander,  2d  edit.  428.    The  general  role,  (q)  AnUf  199. 
ante,  2L8,  221,  225. 

1)  Vide  Thomas  v.  Croswcll,  7  Johns.  272. 

12)  Mix  V.  Woodward,  12  Conn.  285, 286  ;  Nestle  v.  Van  Slyck,  2  Hill,  282. 

;3)  Shipman  v.  Barrows,  1  Hall,  399 ;  Harconrt  v.  Harrison,  1  Hall,  474  j  Dioyt  %.  Tan- 
ner, 20  Wendell,  190.  So  in  an  action  for  overflowing  the  plaintiff's  land  "by  fhe  erection 
of  a  dam  on  the  land  of  the  defendant,  in  which  the  natnre  and  extent  of  the  alleged  it^vSey 
are  specially  described  in  the  declaration,  the  plaintiff  is  entitled  to  a  verdict  for  nominal 
damages,  though  he  fail  to  prove  the  particular  injury  complained  of,  or  any  otlier  kcttfal 
injury.  Fastorius  v.  Fisher,  1  Rawle,  27;  15  Mass.  194;  Gilm.  227.  A  declaration  Ih 
trespass  for  entering  the  plaintiff's  house,  taking  his  goods,  and  terrifying  and  fklSefy  iin- 
prisoning  his  wife,  was  held  good  after  verdict,  and  that  the  injury  to  the  wife  should  be 
taken  as  matter  of  aggravation  only.  Heminway  o.  Saxton,  3  Mass.  222.  And  bm  iHm- 
mett  V.  Eskridge,  6  Munf.  308 ;  Sampson  v.  Coy,  15  Maaa.  493  ;  Treat  v.  Barber,  7  Cmmu 
275 ;  Butler  v.  Kent,  19  Johns.  223.  ... 

(4)  Two  counts  are  inadmissible  in  a  writ  of  right  or  of  replevin.  Boston  v.  OtLs^'SO  Piek. 
30 ;  Hart «.  Fitzgerald,  2  Mass.  509. 
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BeAM  tile  MMit  pleadings  mleb,  Hil.  T.  4  W.  4,  r.  5,t  a  declaration    <▼.  m 
mighl  cimaial  of  nomeroua  counts,  and  the  jury  might  assess  entire  or  dis-  'Vt*^''  ^* 
tiiiot  damages  on  $11  the  counts  (r)  (1)  ;  and  it  was  usual,  particularly  in  gevena 
assiinipsit  and  in  actions  on  the  case  to  set  forth  the  plaintiff's  same  cause  counts. 
of  aotion  in  variam  shapes  in  different  counts,  so  that  if  he  failed  in  the  The  prac- 
pToof  of  one  coant  he  might  succeed  on  another  («).    Such  additional  ^^^^^^ 
oounts  have  been  aptly  termed  Bafety  valves  (t).    The  variations,  however,  ^e  piei^- 
m«steven  then  have  been  substantial;  for  if  the  different  counts  were  ing rules 
so  Btn^aar  that  the  same  evidence  would  support  each,  and  the  variation  ^^  ^'  J- 
was  of  any  considerable  length  and  vexatiously  inserted  (u),  the  Court 
woald,  en  ap|4icalion,  refet  it  to  the  master  for  examination,  and  to  strike 
oat  the  redundant  counts,  and  in  gross  cases  direct  the  costs  to  be  paid  by 
tiie  attorney  (ti)  (2)  :  b«t  under  the  restriction  of  avoiding  as  much  as 
possible  any  unneOoBsary  increase  of  the  costs,  it  was  advisable,  when  the 
oaM  would  admit,  to  t^ie  in  various  counts  the  facte  in  different  ways,  cor- 
reapondSng  with  the  evidence  which  might  probably  be  adduced,  and  such 
counts  were  in  general  progressively  more  brief  and  concise ;  and  this  was 
particularly  necessary  in  special  assumpsits,  where  there  was  a  doubt  either 
as  to  the  eanmderatian  of  the  terms  of  the  contract  or  its  legal  effect, 
or  the  mode  in  which  the  plaintiff  had  performed  his  part,  or  the  defend- 
ant had  viokted  his  (x).    Thus,  in  a  special  action  of  assumpsit  for  a 
breach  of  promise  of  marriage,  if  iiie  defendant  promised  to  marry  upon 
a  particular  day,  the  first  count  was  framed  accordingly,  but  for  fear  the 
plaintiff  should  not  be  able  to  prove  such  particular  promise,  it  was  usual 
when  the  evidence  would  probably  support  the  allegation  to  add  a  count 
to  marry  on  request,  another  to  marry  in  a  reasonable  time^  and  another 
to  Aairry  genefrally  (y).     So  in  declaring  on  a  contract  to  deliver  goods,  if 
the  stipulation  was  to  deliver  within  a  specified  time  and  at  a  particular 
place,  the  first  count  was  adapted  to  such  facts,  and  the  second,  to  de- 
liver on  request  ot  generally,  and  a  third  within  a  reasonable  time  (^z)  ; 
and  it  Was  frequently  advisable  to  declare  in  diUbrent  counts^  the  one  on 
an  execatory,  the  other  6ti  an  executed  consideration,  the  first  to  *admit  [  ^410  ] 
of  evidence  of  the  defendant's  stipulation  at  the  time  of  entering  into 
the  contract,  the  other  of  subsequent  admissions  or  promises.    And  we 
have  seen  1^  in  an  action  at  the  Miit  of  an  executor  or  administrator,  it 
is  ft^aently  necessary  to  add  a  set  of  counte  on  pronuses  to  tho  plain- 
tiff in  his  representative  Capacity,  in  order  to  admit  of  evidence  of  a  prom- 
ise or  acknowledgment  to  ttre  plaintiff,  to  take  the  case  o^t  of  the  statute 

(r)  Per  De  Grey,  C.  J.,  3  Vih.  185.    In  (t)  Per  Vaughaa,  B.,  ia  2  Dowl.  76  j  1 

C.  P.  the  Court  would  compel  the  plaiutiff  Cromp.  &  M.  848. 

to  elect  in  the  tenn  after  the  trial  on  what  Cu)  3  Smith,  113. 

count  he  would  enter  up  a  verdict  taken  (v)  1  New  Rep.  289 ;   Rep.  T.  Hardw. 

generaOy,  2  Taunt.  36.  129;  see  the  former  practice  as  to  striking 

(s)  3  Bla.  Com.  295.    In  mixed  actions,  out  superfuous  cotaUs,  Tidd,  9th  edit.  616 ; 

as  qware  H^tpedit,  several  counts  are  admis-  and  3  Chitty's  Gen.  Prac.  638 ;  see  1  D.  & 

sible,  and  often  essential,  see  1  Adcd.  &  %lk  R.  171, 508 ;  1  Chit.  R.  709 ;  2  Bing.  412, 

394 ;  in  indictments,  the  courts  ofa^ect  to  (x)  See  Stephen,  2d  ed.  315. 

theft  being  several  counts,  When,  2  Stsfrk.  (y)  Post,  vol.  ii. ;  1  M.  &  P.  239. 

Crim.  Law,  460 ;  i  Chit.  Crim.  Law,  252.  (z)  Id.  164,  165. 


<l)  Vide  Neshv.  iis^Rris,  -2  €«y,  306. 

S$t  ne  Peopled.  The  Hew  Ydik  €.  Flea's,  19  Wend.  113. 

t  See  Americaa  Editor's  Preface. 


410  OF  THE  DECLAaAnON. 

lY.  ITS     of  limitations  (a).    It  was  nsoal  also  to  add  sneh  eomman  eoonts  as  were 

e^of    ^PP^^^^^^^  ^  ^y  P^^  ^^  ^®  plaintiff's  case  (b},  and  after  the  indebitatuB 

sevlnl      ooant  for  work  and  labor,  or  goods  sold,  &c.  it  was  usual  to  add  a  qutmr 

coaats.       turn  meruit  or  valebant  count  (<?),  thon^  the  latter  we  hare  seen  had  ei 

late  been  considered  unnecessary  (d). 

Also  in  debt  on  simple  contracts,  legal  liabilities,  and  peaal  statutes,  it 
was  frequently  adyisable  to  vary  the  statement  of  the  cause  of  action  ia 
different  counts.  Sut  in  debt  on  specialties  and  records,  and  in  c(fpenaHtj 
as  the  instrument  declared  upon  could  not,  if  due  care  were  taken,  vary 
from  the  statement  in  the  declaration,  one  count  would  in  general  suffice. 
In  an  action  upon  a  deed,  of  which  a  profert,  or  an  excuse  for  it,  might  be 
necessary,  if  it  were  doubtful  whether  the  deed  could  be  produced  or 
whether  it  were  in  the  possession  of  the  defendant,  or  be  lost  or  destroyed, 
it  was  proper  to  declare  in  one  count,  stating  the  profert ;  in  another  count, 
steting  the  deed  to  be  in  the  possesnon  of  the  defendant ;  and  in  a  tlurd 
that  it  was  lost,  &c.  (e)  ;  so  that  the  risk  of  being  restricted  to  making  a 
profert  without  being  able  to  give  oyer,  et  of  alleging  an  ezoose  wfaieh 
could  not  be  established,  might  be  avoided. 

In  declarations  for  t<ni9^  several  counts  for  the  same  cause  of  action 
were  also  frequently  advisable,  particulariy  in  actions  for  wardi  irinck  aie 
usually  stated  in  different  ways,  and  sometimes  with  different  it 
so  as  to  meet  the  probable  evidence  (/).  In  trespass,  if  thera  kai 
two  or  more  assaults,  it  was  proper  to  insert  as  many  counts 
assaults,  in  order  to  avoid  the  necessity  for  a  new  asngnment  (jgi) ;  sad  if 
there  were  only  one  count,  and  the  plaintiff  failed  in  proving  one  battery, 
he  could  not  after  attempting  to  do  so  give  m  evidence  another  aanult,  as 
he  might  do  if  there  had  been  two  counts  (A).  So  in  trespass  quart  dou- 
Bum  fregitj  if  there  have  been  any  asportetion  of  personal  property,  it  was 
usual  to  insert  two  counts,  in  the  first  charging  an  injury  to  tiie  hmd  and 
taking  the  goods  there,  which  is  in  its  nature  local  and  must  be  proved  as 
laid ;  and  in  the  second  declaring  merely  for  the  asportation  of  the  goods, 
[  Mil  ]  which  is  transitory,  and  may  be  supported  though  the  taking  *be  proved 
elsewhere  (t)  (1).  And  where  there  had  been  an  ai^poriation  of  personal 
property,  (which  in  the  case  of  roots,  earth,  or  other  matter  affixed  to  the 
freehold^  must  be  an  actual  earrying  away  from  the  land  where  the  same 
was  dug,  &c.  and  not  a  mere  conveyance  of  it  to  another  part  of  the  prem* 
ises  where  the  same  was  dug)  (i),  it  was  expedient  to  insert  the  common 
asportavit  count  (!)•  1^9  however,  a  declaration  in  trespass  contained  two 
counts,  and  the  defendant  pleaded  not  guilty  to  the  first,  and  suffered  judg- 
ment by  default,  as  to  the  other,  and  on  the  trial  the  pliuntiff  only  proved 

(a)  AxU,  359,  360.    See  the  form,  fost.    Declaration,  Q. 
vol.  ii. ;  and  see  fttUv  the  form  in  Foxwist       {g)  1  Saund.  299,  n.  6;  1  T.  R.  479; 
V.  Tremaine,  2  Saund.  207,  208.  post^  vol.  ii. 


(b)  Ante,  339  to  360.  Ch)  1  Campb.  473. 

(c)  3  Bla.  Com.  295.  (i)  ^^  Boiler,  J.,  1  T.  R.  479 ;  and  see 

(d)  AntCy  343  ;  2  Sannd.  122  a.  7  East,  325. 

(e)  4  East,  585;  1  Esp.  Rep.  337  j  post^  (k)  HuUock,  76. 

I.ii.  CI)  Hullock,  74  to  84  j  and  see  7  East, 

(/)  Pottf  vol  ii. ',  in  Replevin,  Yin.  Ab.  32d ;  and  |H?5t,  vol.  U.  as  to  costs. 


(1)  Where  in  trespass  for  breaking  the  plaintiff's  close,  and  taking  away  his  chattels^ 
the  declaration  does  not  contain  a  count  for  only  taking  the  chattels,  the  plaintiff  cannot 
recover  for  taking  them,  unless  he  proves  a  breach  of  the  close.  Ropqps  v.  Barker,  4  Pick« 
239. 
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one  act  of  trospaai,  to  which  the  second  count  was  applioiAIe,  he  was  not    ^*  "y^ 
entitled  to  a  verdict  on  the  first  (m).     So  if  a  declaration  contained  two  ^^*^q^  ' 
counts  in  fact  on  the  same  bond  or  instrument,  and  the  defendant  pleaded  several 
a  plea  applicable  to  both  the  counts,  and  also  a  special  plea  which  was  an  counts. 
answer  to  the  first  count  only,  and  such  special  plea  was  substantiated, 
then  the  plaintiff  could  not  at  the  trial  abandon  the  first  count  and  proceed 
on  the  second,  so  as  to  aroid  the  effect  of  the  special  plea  (n)  (1). 

In  the  adoption  of  several  counts  care  must  be  taken  that  there  be  no 
mUjainder  (o).  The  jury  may  indeed  assess  entire  or  distinct  damages 
on  each  of  the  counts  (2)  when  separate  injuries  have  been  proved  (j^). 
If  cUgUnct  damages  be  assessed,  judgment  may  be  given  upon  either  of  the 
counts ;  but  if  the  jury  find  efUire  damages  on  all  the  counts,  the  judg- 
ment must  be  entire,  in  which  case  if  one  of  the  counts  be  insufficient 
judgment  will  be  arrested,  or  a  writ  of  error  be  sustainable  (9)  (3),  and  the 
^  judgment  will  be  arrested  in  toto^  and  no  venire  de  novo  awarded  (r)  (4). 
In  case,  therefore,  if  there  be  an  insuffident  count,  if  the  mistake  be  dis- 
covered before  verdict,  it  is  espedient  to  strike  it  out  by  leave  of  the  judge, 
or  to  enter  a  nolle  proiequi  as  to  such  count ;  or  at  the  trial  to  take  a  ver^ 
diet  only  on  the  sufficient  counts,  cautiously  avoiding  to  give  evidence  in 
support  of  the  bad  count.  However,  where  a  general  verdict  has  been 
taken  and  evidence  given  only  on  the  good  counts,  the  Court  will  permit 
the  verdict  to  be  amended  by  the  judge's  notes,  &c.  (5)  ;  and  if  it  appear 
by  the  judge's  notes  that  the  jury  calculated  the  damages  on  evidence  ap- 
plicable to  the  good  count  only,  the  judge  will  amend  the  postea  by  direct- 
ing that  the  verdict  be  entered  on  tiiose  counts,  though  evidence  was  giv- 
en applicable  to  the  bad  count  also  (b).    And  where  judgment  has  been 

r«)  7  T.  B.  727.  (q)  Cowp.  276  ;   3  Wils.  185 ;  2  Saund. 

fi)  And  see  ante,  339,  340.  161  b ;  Dougl.  722,  730 ;  3  M.  dc  Sel.  110. 
[0)  As  to  misjoinder,  see  antef  199  to  206 ;        (r)  Id.  ibid. 

W.  Ac  Man.  321.  (s)  2  Saand.  171  b ;  Dougl.  730 ;  10  Moore, 

{f)  Id.  446,  452  a ;  Tidd,  9th  ed.  901,  713. 

ri)  Driggs  V.  Rockwell,  11  Wend.  506. 

(2)  Vide  Burnham  v.  Webster,  5  Mass.  269.  And  the  pUuDtiff  may  enter  a  nolle  prosequi 
as  to  the  insufficient  count.    Livingston  0.  Livingston,  3  Johns.  189. 

(3)  Vide  Backus  v.  Richardson,  5  Johns.  476 ;  Cheetham  v.  Tillotson,  Id.  435 ;  Bay' 
ard  V.  Malcom,  2  Johns.  573  ;  Van  Rensselaer  v.  Platner,  2  Johns.  Cas.  18,  21,  23 ;  Hop- 
kins V.  Beedle,  1  Caines,  349;  Vaoghan  9.  Havens,  8  Johns.  110;  Benson  v.  Swift,  2 
Mass.  53 ;  Pell  o.  Lovett,  19  Wendell,  546;  S.  C,  22  Wendell,  369 ;  Bodley  v.  Roop,  6 
Blackf.  158.  Contra  Neal  v.  Lewis,  2  Ba;^,  204  ;  Neilson  9.  Emerson,  2  Bay,  439 ;  Blan- 
chard  v.  Fiske,  2  N.  Hamp.  398.  Where  in  an  action  of  covenant,  several  breaches  were 
alleged,  and  a  discharge  pleaded  as  to  part,  on  which  the  defendant  had  judgment  on  de- 
murrer, and  issue  taken  as  to  the  residue,  and  a  general  verdict  for  the  plaintiff*,  it  was  in- 
tended that  the  verdict  was  for  such  breaches  only  as  were  not  covered  by  the  special  plea. 
Eastman  0.  Chapman,  1  Day,  30. 

(4)  See  Gordon  v.  Kennedy,  2  Binn.  287.  But  in  Hopkins  v.  Beedle,  1  Caines'  Rep. 
347,  where  judgment  was  arrested  on  account  of  entire  damages  having  been  given,  some 
of  the  counts  in  the  declaration  being  bad,  the  court  said  that  the  plaintiff,  on  application, 
might  have  been  entitled  to  a  venire  de  novo,  on  payment  of  costs.  And  in  another  case, 
Lyle,  V.  Clayson,  1  Caines,  581,  where  judgment  went  by  default,  the  court  held  that  the 
plaintiff'  was  entitled  to  a  writ  of  inquiry  de  novo  on  payment  of  costs.  Et  vide  Livingston 
V.  Rogers,  1  Caines,  588. 

(5)  Ace.  Union  Turnpike  Company  v,  Jenkins,  1  Caines,  318.    Et  vide  Stafford,  v.  Green, 

1  Johns.  505 ;  Van  Rensseker  v.  Platner,  2  Johns.  Cas.  17  :  Roe  v.  Crutchfield,  1  Hen.  A 
Mun.  365;  Roulaine  v.  M'Dowall,  1  Bay,  490 ;  Cooper  0.  Bissel,  15  Johns.  318;  Cornwall 
V.  Gould,  4  Pick.  146 ;  Fatten  v.  Gumey,  16  Mass.  187 ;  Paul  v.  Harden,  9  Serg.  Ac  R.  23  ; 
Korris  v.  Durham,  9  Cowen,  151 ;  Sayre  v.  Jewett,  12  Wend.  135 ;  Clarke  v.  Lamb,  6  Pick. 
dl2 ;  Jones  v.  Kennedy,  11  Pick.  125;  Walker  v.  I)ewing,  8  Pick.  520 ;  Jackson  0.  Cannon, 

2  Cowen,  615 ;  Hunley  0.  Lewin,  5  Ham.  227 ;  Girard  v.  Styles,  4  Yeates,  1 ;  Scott  v. 
Galbraitb,  1  DaU.  134. 


«412  0^  ^^£  BECLARAnm. 

IV.  ITS     given  on  demnirer  or  bj  nU  dieet  in  fiiYor  of  tho  pbintiff,  ke  nty^  aikar 

6^v*'^  entering  judgment  for  himself  upon  the  whole  Meelantion,  npon  diaeoYip* 

several       iDg  any  error  in  one  of  the  counts,  waive  his  judgment  on  tiiai  ooumt  nad 

souuts.       enter  it  for  the  defendant  (0  (!)•    A  nolle  proieqtd  as  to  one  count  does 

nor  preclude  the  plaintiff  from  proceeding  at  the  tnal  upon  another  coont, 

which,  although  apparently  for  a  different  cause  of  action,  is  in  reality  found* 

ed  on  the  demand  which  might  have  been  recovered  upon  the  count  which 

the  plaintiff  abandoned  (u). 

Costs  of         Q'he  ooitB  also  were  always  to  be  considered  in  adding  9ev€ral  counts. 

counts  (x).  Before  the  late  rules  the  law  was  thus,-«^whare  the  pluntSf  obtamed  a  ver- 
*  diet  only  upon  one  of  several  counts  or  issues,  whether  in  the  King's  Bendi 
or  Common  Pleas,  he  was  only  entitled  to  the  costs  relating  to  the  trial  of 
such  issue  ;  and  the  defendant  was  not  allowed  the  costs  of  the  counts  fbond 
for  him,  though  upon  supposed  causes  of  action  diflbrent  from  that  in  rsepeet 
of  which  the  plaintiff  recovered  (y)  ;  and  the  same  rule  prevailed  where  a 
defendant  succeeded  on  a  demurrer  as  a  part  of  the  plabtiif  s  demand, 
and  the  plaintiff  had  obtained  a  verdict  as  to  the  residue,  in  whidi  case 
no  costs  were  allowed  to  the  defendant  in  respect  of  the  demurrer  (z) :  but 
if  there  were  two  distinct  causes  of  action  in  two  separate  counts,  and  as 
to  one  the  defendant  suffered  judgment  by  default,  and  as  to  the  other  took 
issue  and  obtained  a  verdict,  he  was  entitled  to  judgment  for  his  costs  on 
the  latter  count,  notwithstanding  the  plainUff  was  entitled  to  judgment  and 
costs  on  the  first  count  (a).  It  was  considered  that  where  Uie  plaintiff  in 
different  counts  varied  the  statement  of  the  $ame  cause  of  action  fbr  (bar 
of  a  variance  and  nonsuit  on  the  trial,  and  succeeded  upon  one,  it  was  but 
reasonable  that  he  should  not  be  punished  with  the  payment  of  costs  in  re- 
spect of  such  other  of  the  counts  as  he  might  not  be  able  to  prove ;  but 
that  where  he  unnecessarily  and  without  foundation  proceeded  in  the  same 
declaration  in  different  counts  for  distinct  causes  of  action,  requiring  the 
defendant  to  adduce  different  or  additional  evidence  to  resist  them,  it  might 
be  more  reasonable  to  allow  the  defendant  the  costs  of  such  improper 
counts,  and  of  the  evidence  which  the  defendant  adduced  to  negative 
them  (b)  ;  but  according  to  the  practice  the  defendant  was  not  in  either 
case  entitled  to  costs  (c)  (2). 


t 


•418  ]  At  length  however  the  General  Rule,  Hil.  T.  2  W.  4,  r.  74,  ordered 
the  exist-  *««  that  no  costs  shall  be  allowed  on  taxation  to  a  plaintiff  upon  any  counts 
nfi  ^^?  ^^  issues  upon  wluch  he  has  not  succeeded ;  and  the  costs  of  all  iasuas 

■y^  4  c 

74,  as  to         (0  2  B.  &  P.  49.  M  5  East,  261 ;  Tidd,  9th  ed.  972. 

costs  of           (u)  1  R.  flc  M.  311.  (a)  3  T.  R.  654  ;  6  Id.  602,  603. 

several            (x)  See  Tidd,  9th  ed.  917,  971.  (b)  See  Lord  Eldon's  observations  in  2  B. 

Issues,            (y)  2  B.  &  P.  334 ;  5  East,  261 ;  2  Marsh.  &  ?,  335,  and  Lord  Kenyon*s  in  6  T.  R. 

201 ;  3  M.  &  Sel.  323 ;  16  East,  129.    In  601. 

Tidd,  4th  edit.  874,  n.  8,  and  5  East,  263,  (c)  2  B.  &  P.  335 ;  5  East,  261 ;  Tidd, 

the  practice  of  the  Common  Pleas  is  stated  971,  972 ;  Hopkins  ».  Barnes,  2  Frice,  136 ; 

otherwise,  but  the  case  in  2  B.  flc  P.  334,  and  see  Jcrvis's  Rules,  Hil.  T.  2  W.  4,  r. 

appears  to  have  escaped  observation;  and  74,  note  (2). 

see  Tidd,  9th  ed.  974,  975. 


(1)  Contra  Bachus  0.  Richardson,  5  Johns.  476.    Unless  he  obtain  leave  of  the  court  to 
do  so.    Ibid. 

(2)  If  judgment  is  arrested  for  one  bad  eount,  the  defendant  is  entltlod  to  his  ftifi  gost» 
on  all  the  issues,  as  the  party  prevailing.    Gibson  v,  Waterhoose,  5  GfpfoX,  19. 


OF  SETERAL  COimTS  IN  GEIfERAL.  41$ 

fimvd  for  ffae  defendant  shall  be  dedutoedfrom  the  plaintiff's  costs;''  and     tv.  its 
it  has  been  held  that  the  general  issue  to  a  declaration  containing  many  '^'^^^  ^' 
oonnti  creates  as  many  isntes  mtim  the  meaning  of  this  rule,  and  the  de-  ^^^^^^^ 
fttidant  is  now  entitled  to  costs  upon  every  cowHt  on  which  tiie  plaintiff  counts. 
iub  (d),  and  the  rale  applies  to  each  mparate  coimt  in  ejectment  (e) ; 
and  it  has  been  held  that  if  the  plaintiff  do  not  prore  all  the  words  in  a  count 
in  slander  tiie  defendant  is  entitled  to  the  eosts  of  the  pleadings  found  for 
him  (/).    The  decisions  and  practical  operations  upon  this  rule  have  been 
pointed  out  in  another  work,  to  which  the  reader  is  referred  (jf)* 

.  In  framing  a  second  or  subsequent  count  for  the  same  cause  of  ac-  porm  ^p 
tioD,  care  was  and  stiU  is  essential  to  avoid  any  unneceeeary  repetition  of  sabse- 
the  eame  matter ;  and  by  an  inducement  in  the  first  count,  applying  any  ^^^^ 
matter  to  the  following  counts,  and  by  referring  concisely  in  the  subsequent  ^^^''^^^ 
eonnts  to  such  inducement,  much  unnecessary  prolixity  may  be  avoided ; 
and  this  is  usual  in  actions  for  words,  and  proper  to  be  attended  to  in  all 
cases  (A)  (1).    But  unless  the  second  eount  expressly  refers  to  the  first, 
no  defect  tiierein  will  be  aided  by  the  preceding  count ;  for  though  both 
counts  are  in  the  same  declaration,  yet  they  are  for  all  purposes  as  distinct 
as  if  they  were  in  separate  declarations  ;  and  consequently  they  must  inde- 
pemdentiy  contain  all  neceBsary  allegations,  or  the  latter  count  must  expressly 
refer  to  the  former  (OC^)-    ^^  commencement  of  a  second  eount,  ^'  And 
whereas  also,"  fcc.  is  sufficiently  positive  (i).    In  order  to  avoid  any  ob- 
jection on  the  ground  of  duplicity  (2),  and  it  is  advisable  to  insert  in  the 
seoond  count  for  the  same  cause  of  action,  the  word  ^^  other"  goods,  fcc.  (m) 
er  in  ejectment  ^^  other"  messuages,  kc.  (n) ;   but  after  verdict  the 
*Gourt  will  not  intend  the  goods,  &c.  mentioned  in  the  second  count  to  be  r  ^aha  -. 
the  same  as  those  in  the  first,  unless  it  be  expressly  so  stated  (p).  ^         •> 

It  not  unfrequently  happens  that  the  defendant  attempts  to  defeat  the  ad-  pleading 

to  moeral 

(O  Cox  *.  Thomson,  2  Giom.  ic  Jer.  496.  ed.  318,  319,)  wlietto  the  anbjeets  of  seive-  coants  for 

(i)  Doe  o.  Webber,  1  Har.  Rep.  10.  ral  counts  be  reallff  distinct   or   identical,  same  eaose 

(/)  Prudhomme  v.  Fraser,  1  Har.  Rep.  5.  they  most  always  purport  to  be  founded  on  of  action. 

(g)  3  Chitty's  Gen.  Prae.  407  to  479.  distinct  causes  o€  action,  and  not  to  refer  to 

(A)  See  the  observations  of  Lawrence,  J.,  the  same  matter.    This  is  evidently  rend- 

7  Cast,  506,  and  2  Hen.  Bla.  131,  132 ;  2  dered  necessaiy  by  the  rule  a«;ainst  du{dic- 

Wils.  114,  115;  Cro.  Eliz.  240 ;  2  Bla.  Rep.  ity,  (see  anU,  226,)  which,  though  evaded 

1099 ;  and  precedents,  Crown,  Circ.  Cromp.  as  to  the  declaration  by  the  use  of  several 

9ih  edit.  (1820) ;  p9st^  vol.  li.    In  a  seoond  counts  in  the  manner  here  described,  is  not 

count,  on  a  deed  or  agreement,  it  is  not  un-  to  be  directly  violated, 

usual  to  commence  the  count  by  alleging       (t)  Bac.  Ab.  Pleas,  and  Pleading,  B.  I. 

that  **  the  deed  or  agreement  in  the  first       (k)  Post,  vol  ii. 

count   mentioned,  having   been   made  as       fl)  See  ante,  226. 

therein  mentioned,"  6cc,  But  it  would  seem       (m)  2  Ld.  Raym.  652 ;  7  Mod.  146,  S.  C. ; 

to  be  more  correct  to  aver,  that  "  a  certain  Com.  Dig.  Pleader,  C.  33 ;  sed  vide  Salk. 

dker  deed  or  agreement  was  made  between  213,  see  supr0  n.  (h). 

the  parties  containing  the  like  terms  and       fn)  2  Stra.  906. 

8tipi]Qaticms  as  were  and  are  contained  in       (o)  Salk.  213  ^  Bac,  Ab.  Pleas,  B.  1 ;  Vin. 

the  deed  set  forth  in  the  first  count :"  fi>r.  Ab.  Declaration. 

as  observed  by  Blr.  Serjeant  Stephen,  (2d 


(1)  It  is  unnecessary  in  slander  to  preface  each  count  with  all  the  inducements  and  aUe- 
sations  contained  in  the  first ;  a  reference  in  the  several  counts  to  the  allegations  in  the  first 
IS  sufficient.    Loomis  v.  Swick,  3  Wendell,  205 ;  Nestle  9.  Van  Slyck,  2  Hill,  282. 

(2)  Where  there  is  special  demurrer  to  the  whole  dedajstion,  a  count  which  is  bad  can- 
not be  referred  to,  for  the  purpose  of  helping  out  aootber  count.  Nelson  v.  Swan,  13  Johns* 
483. 

Vol.  I.  66 


414  ^^  "^^^  DECLABATION. 

IT.  ITS     vftBtage  to  be  deiived  from  sereral  connts,  by  alleging  in  his  |Aea  fliereb) 
r  ARTS,  Ace.  j,y^^^  j^^  Buppoeed  causes  of  action  therein  mentioned  are  one  and  the  same 
^^^^    cause  of  action,  and  then  showing  matter  which  is  only  an  answer  to  one 
poa^ts.      cause  of  action  (1)  as  in  the  instance  of  two  counts  fi>r  assaults,  the  plea 
often  has  been,  *^  that  tiie  assaults  in  the  different  counts  are  but  one  and 
the'same ;  and  then  <on  <MBauU  dememe  to  the  whole  has  been  pleaded  (p). 
This  mode  of  pleading  is  bad  on  demurrer  (9)  ;  but  if  the  plaintiff  rqdyto 
the  plea  instead  of  demurring,  he  admits  the  allegation  thattiiereis  but  one 
cause  of  action,  and  is  restricted  thereto  at  the  trial  (r).    The  plaintiff 
should  therefore  in  such  case  demur,  if  it  be  material  to  him  to  rely  upon 
each  separate  count,  and  not  to  be  limited  to  proof  of  one  cause  of  action : 
for  if  there  be  two  distinct  causes  of  action,  he  might,  it  should  seem,  tra- 
verse and  take  issue  upon  the  allegation  that  the  torts  are  one  and  the  same. 
The  rale,        The  common  law  right  to  introduce  sereral  counts  into  the  same  dec- 
^*  ^*  ^f   laration,  in  fact,  for  the  same  aiAfect-matter  of  complaint^  and  varying  from 
5  6  7'^^  ^^  ^^^  count  only  in  statement,  description,  or  eircumstanees,  having  been 
jirohiHting  yezatiously  abused,  and  the  necessity/  for  permitting  such  variations  having 
ieverai       been  removed  by  the  8  4  4  W.  4,  c.  82,t  s.  28,  ^ving  the  judge  power 
^^^^0^   ^  amend  pending  the  trial  of  action  in  almost  every  case  of  varianeey 
thereon,     not  prejudicing  the  opponent  on  the  trial  of  the  merits,  the  Reg.  Gtea.  Wi. 
Term,  4  W.  4,  reg.  5,  f  ^^^  reciting  that  consequence,  then  limits  the 
use  of  several  counts, 
^yeral         Reg.  5  orders,  that  several  counts  shall  not  be  allowed,  unless  a  distinct 
S^'^St^  ^uid'ect-matter  of  complaint  is  intended  to  be  established  in  respect  of  ea<A  ; 
^Qwed.     nor  shall  several  pleas,  or  avowries,  or  cognizances  be  allowed,  unless  a 
distinct  ground  qf  anstcer  and  defence  is  intended  to  be  estabhshed  in  re- 
spect of  each. 
Instances       Therefore  counts  founded  on  one  and  the  same  principal  matter  of  eom* 
in  deciara-  plaint,  but  varied  in  statement,  description,  or  circumstances  only,  are  not 
*^^'^-        to  be  aBowed. 

Contract        JSx,  gr.  Counts  founded  upon  the  same  contract,  described  in  one  as  a 

^th  con-    contract  witiiont  a  condition,  and  in  another  as  a  contract  with  a  condition, 

^"^       are  not  to  be  allowed ;  for  they  are  founded  on  the  same  subject-matter  of 

complaint,  and  are  only  variations  in  the  statement  of  one  and  the  same 

contract. 

Non-de-         go,  counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  exchange 

bm  in  pay-  ^^  P^^y™®'^^?  according  to  the  contract  of  sale,  for  go<3s  sold,  •and  deliver* 

ment.        od,  and  for  the  price  of  the  same  goods  to  be  paid  in  money,  are  not  to  be 

[•416]  aUowed. 

Not  accep-  80,  Counts  for  not  accepting  and  papng  for  goods  sold,  and  for  the  price 
pB^nK*for  ^^  ^^®  ^^^^  goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed, 
goods,  bills  But  counts  upon  a  bill  of  exchange  or  promissory  note,  and  for  the  con- 
^d  Qotes.  sideration  of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to  be  con-* 
sidered  as  founded  on  distinct  subject-matters  of  complaint ;  for  the  debt 
and  the  security  are  different  contracts,  and  such  counts  are  to  be  allowed, 
pdides,         Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  allowed. 


i 


p)  See  post,  vol.  iii.  (r)  1  R.  &  M.  118. 

q)  See  indez,  "  Qua  simt  eadem" 


f 


1)  See  Colby  v.  Everett,  10  N.  Hamp.  329. 
See  American  Editor's  frei^e. 


0]^  SEVEKiX  COUNTS  IN  GENERAL.  4]5 

l3nk  a  coimt  npon  a  {xdicy  of  insuranee,  and  a  count  for  Bfi^oney  h&d  and     !▼•  ns 
receiyed,  to  recover  back  the  premium  upon  a  contract  implied  bj  kir.  l^^  ^ 
are  to  be  aUowed.  v  F-  .  e^^y^of 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed.  couma. 

Sut  a  count  for  freight  upon  a  charter-party^  and  for  freight  j?ro  rata  Premium. 
itinerUj  upon  a  contract  implied  by  law,  are  to  be  allowed.  Charter 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  land  for  P^^^- 
the  same  time,  are  not  to  be  allowed.  ^'^l^ 

In  actions  of  tort  for  nusfeasance,  several  counts  for  the  same  injury^  ^^^' 
vanring  the  description  of  it,  are  not  to  be  allowed.  and  use 

Li  the  same  actions  for  nonfeasance,  several  counts  founded  en  vatied  ^^4  ^^*^^' 
statements  of  the  same  duty  are  to  be  allowed.  M^f"' 

Several  counts  in  trespass  for  acts  committed  at  the  same  time  and  place,  ganc^ 
are  not  to  be  allowed.  Noofe^ 

Where  several  debts  are  alleged  in  indebitatus  asiumpsit  to  be  due  in  re-  sance. 
speot  of  several  matters,  ex  gr.^  for  wages,  work  and  labor  as  a  hired  Trespass. 
servant,  work  and  lobar  generally^  goods  sold  and  delivered,  goods  bar-  hMritahu 
gained  and  sold,  money  lent,  money  paid,  money  had  and  received,  and  the  ^"''"4''^* 
like,  the  statement  of  each  debt  is  to  be  considered  as  amounting  to  a 
several  count  within  the  meanmg  of  the  rule  which  forbids  the  use  of  sev- 
eral counts,  though  one  promise  to  pay  only  is  alleged  in  consideration  of 
all  the  debts. 

Provided  that  a  count  for  money  due  on  an  acoout  stated  may  be  join*  Account 
ed  with  any  other  eount  for  a  money  demand,  though  it  may  not  be  intend-  ^^^^* 
ed  to  establish  a  distinct  subject-matter  of  complamt  in  respect  of  eaeh  of 
such  counts. 

The  rule  which  forbids  the  use  of  several  counts  is  not  to  be  eonsidered  Several 
as  precluding  the  plabtiff  firom  alleging  99u^6  breaehes  than  one  of  the  same  ^'^*^^' 
contract  in  £e  same  count. 

Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  princi-  ^f^^^ 
pal  matter,  but  varied  in  statement,  descriptions,  or  circumstances  only,  and  avow- 
(and  pleas  in  bar  in  replevin  are  within  the  rule),  are  not  to  be  allowed,  nee,  ^. 
The  rule  then  contabs  directions  as  to  the  pleas  of  payment ;  accord  and 
satisfaction,  release ;  liability  of  third  *party ;  agreement  to  forbear  in  con-  [  *^^^  J 
sideration  of  liability  of  third  party ;  lib.  ten*^  easement,  right  of  way, 
nght  of  common,  common  of  turbary  and  estovers;  distress  for  rent,  and 
damage /ea«an^,  and  avowries  for  distress  for  rent. 

The  rule  then  declares  that  the  examples  in  this  and  other  places  spe-  ][^^*^^ 
cified  are  ^ven  as  instances  only  of  the  application  of  the  ndes  to  whMsh  mentioned 
they  relate ;  but  the  principles  contained  in  the  ndes  are  not  te  be  con-  ^  instan- 
sidered  as  restricted  by  the  examples  specified.  ^^  °^^^' 

When  more  than  one  count,  plea,  avowry,  or  cognizance,  shall  have  Departnre 
Veen  used  in  apparent  violation  of  the  preceding  rule,  the  opposite  party  ^^^  ^^^ 
shall  be  at  liberty  to  apply  to  a  judge  (a),  suggesting  that  two  or  more  cf  taken  ad^ 
the  counts,  pleas,  avowries,  or  recognizances,  are  founded  on  the  same  vamage 
subject-matter  of  complaint  or  ground  of  answer  or  defence,  for  an  order  ^^* 
that  all  the  counts,  pleas  avowries,  or  recognizances,  introduced  in  viola- 

(j)  SmbUf  that  according  to  Templar «.  berSf  and  it  is  doubtful  whether  there  can 
Helton,  Hil.  T.  1836,  C.  P.  the  application  be  an  appeal  to  the  Court  ^  and  see  3  Clui'' 
moak  in  first  instance  be  to  a  judge  at  Chaw^    ty's  Gen.  Fraa  35,  n.  (»). 


OP  THE  IXECLABATIOir. 

Y    IT.  m     Son  of  tbe  role,  be  ttmck  oot  tfe  tbe  ctmk  cf  the  party  pfeidiBg ;  wliere- 
\  ^^"^  A^  apoD  the  judge  shall  order  aceordiogly,  unless  he  ahsdl  be  aatiflfied,  upon 
/  ^l^    cause  shown,  that  some  distinct  subject^maiter  of  complaint  is  ioiui  fide 
counts.       intended  to  be  eetablished  in  respect  of  each  of  such  eouDts,  or  same  dis- 
tinct ground  of  answer  or  defence  in  respect  of  each  of  such  pleas,  syow- 
ries,  or  recognizances,  in  which  case  be  shall  indorse  upon  tlie  summons,  or 
state  in  his  order,  as  the  caso  may  be,  that  he  is  so  satisfied ;  and  shall  also 
specify  the  counts,  pleas,  avowries,  or  cognizances  mentioned  in  sudi  ^h 
plication,  which  shadl  be  allowed. 

^^^'^  ^  Upon  the  trial,  where  tben  is  more  than  one  count,  pka,  avowry,  or  cog- 
r?ewf  ^  nizance  upon  the  record,  and  tbe  party  pleadbg  fails  to  establish  a  distinct 
subject-matter  of  complaint  in  respect  of  each  count,  or  some  distinct 
ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cogni- 
aance,  a  verdict  and  judgment  shall  pass  against  him  upon  each  count,  plea, 
avowry,  or  cognizance,  which  he  shall  have  so  failed  to  establish,  and  he 
shall  be  liable  to  the  other  party  for  all  the  costs  occasioned  by  such  count, 
plea,  avowry,  or  cognizance,  including  those  of  the  evidence  as  well  as 
those  of  the  pleadings,  and  further,  in  ail  cases  in  which  an  application  to 
a  judge  has  been  made  under  the  preceding  rule,  and  any  coimt,  plea, 
avowry,  or  cognizance,  allowed  as  aforesidd,  upon  the  ground  that  some 
distinct  subject-matter  of  complaint  was  bona  fide  intended  to  be  estab^ 
Kshed  at  the  trial  in  respect  of  each  count,  or  some  distinct  ground  of  an- 
swer or  defence  in  respect  ^  each  plea,  avowry,  or  cognizance  so  allow- 
ed, if  tbe  Court  or  judge,  before  whom  the  trial  is  had,  shall  be  of  opin- 
ion that  no  such  distinct  subject-matter  of  complaint  was  bona  fide  intend- 
[  M17  ]  ed  to  be  established  in  respect  of  each  count  so  allowed,  or  no  *6uch  dis- 
tinct ground  of  answer  or  defence  in  respect  of  each  plea,  avowry  or  cog- 
nizance so  allowed,  and  shall  so  certify  before  final  judgment,  such  par^ 
so  pleading  shall  not  recover  any  cost  upon  the  issue  or  issues  upon  which 
he  succeeds,  arising  out  of  any  count,  plea,  avowry,  or  cognizance  with  re- 
spect to  which  the  judge  shall  so  certify." 
Meaniag  The  meaning  of  the  terms  of  the  rule,  "  unless  a  distinct  subfect  matter 
of  and  de-  ^^  complaint  is  intended  to  be  established  in  respect  of  each,"  is  in  some 
tipon  these  u^asure  explained  by  the  instances  stated  in  the  rule,  and  by  the  instan- 
mies.  ces  given  of  several  pleas  to  be  permitted  or  rejected.  But  we  have 
seen  it  is  still  rather  uncertain  when  a  second  varying  count  may  be  per- 
mitted, and  the  cases  are  contradictory  (().  It  seems  that  in  an  action  on 
the  case  for  an  injury  to  a  water*coiirse  there  may  be  two  counts,  one 
claiming  it  in  right  of  an  ancient  building,  and  another  in  right  of  a 
dose  (u),  and  that  in  an  action  against  the  sheriff  there  may  be  a  count  for 
an  arrest  and  escape,  and  another  for  not  arresting  the  third  person  when 
there  was  an  opportunity  (i;) ;  and  in  a  declaration  for  treble  value  in  not 
setting  out  tithes  there  may  be  a  second  count  for  tithes  as  bargained  and 
sold  (z} ;  and  in  a  declaration  for  double  rent  a  count  for  use  and  occupa- 
tion may  be  added  (x) ;  but  in  one  of  the  latest  cases  Park,  B.,  refused 

(t)  See  3  Chitty's  Gen.  Prac.  482,  483.  (x)  Lawrence  v.  Stevens,  1  Gale,  164; 

(u)  Per  Paterson,  J.,  in  Frankum  v.  Earl  but  see  3  Dowl.  777,  differently  leportei. 

Falmouth,  as  stated  in  Bosanqnet's  Rale.s,  See  also  Jenkins  v.  Trebar,  Legal  Exami- 

14;  1  Harr.  &  Wol.  1 J  4  Nev.&Man.  330)  ner,  263  j   and  Thomas  v.  Whitbread,  id, 

6  Car.  ic  P.  529.  305,  306.    See  cases  and   obsenrations,  3 

(o)  Per  Paterson,  J.,  in  Guest  c.  Everest,  Chitty^s  Gen.  Prac  481  to  489;  and  prac- 

0  Legal   Observer,  75 ;    and    Bosaaquet's  tice  as  to  striking  out  a  count,  id*  638. 
Rules,  13,  in  note. 
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to  ftUow  a  oomA  to  reeorer  fcfor-peace  p^r  chaldron  fi>r  metago  on  all  coaki    i^*  "^ 
imported  into  the  port  of  Tmio,  and  another  for  the  same  sam  claimed  to  ^^^'^ 
be  due  as  a  port  duty,  eajing,  that  at  the  trial  of  such  a  cause  of  action  sev^ 
he  should  certainly,  if  necessary,  amend  the  declaration  by  altering  one  coant& 
statement  to  the  other  to  meet  the  proof;  and  that  in  all  the  instances  giv- 
en in  the  nilee  in  irhich  two  counts  are  to  be  permitted  tor  the  same  cause 
of  action,  though  grounded  on  the  same  cause,  they  were  not  framed  so  as 
to  okdm  exactly  the  same  sum  ;  «b  ^.  on  a  bill  of  exchange,  and  on  the 
consideration  for  it,  a  count  on  a  charter-party  and  a  count  pro  rata 
iUnerii  (if). 

The  construction  of  this  rule,  prohibiting  the  use  of  more  than  one 
count  or  plea  being  much  connected  with  the  praetiee  of  the  Courts  has 
been  fully  considered  in  another  work  (x) .  As  yet  the  admissibility  of 
sereral  counts  seems  to  be  unsettled,  and  upon  the  whole,  in  practice, 
when,  after  full  consideration,  it  appears  that  1^  proposed  several  counts 
are  essential  for  the  purpose  of  just  security  to  the  plaintiff,  and  that  they  r  ^^^  »  -i 
do  not  contravene  the  rule,  it  seems  to  be  ^advisable  to  insert  such  counts  I-  ^^^  J 
in  the  declaration,  explicQy  to  state  the  reasons  for  so  doing  to  the 
learned  judge  in  answer  to  any  application  to  strike  out  all  but  one ;  and 
then,  in  case  tiiat  judge  should  order  them  to  be  erased,  to  submit  to  his 
decision,  and  not  pertinaciously  retain  the  counts  objected  to,  at  the  risk  of 
losing  the  costs  under  the  seventh  rule :  and  in  which  case,  should  a  va- 
riance appear  on  the  trial,  it  is  most  probable  the  judge  who  will  try  the 
cause,  on  proof  of  such  prior  procecKfings  at  chambers,  will  permit  an 
amendment. 

After  stating  the  tort  or  cause  of  action,  and,  when  necessary,  the  spe-  ^^u^^^ 
dal  injury  or  damage  resulting  therefrom,  the  declaration  concludes,  ^^  to  ad  da- 
ike  damage  of  the  plamt^  of  £ — ,  ^<?."  (y).  mnum,  <J-c. 

In  penal  actbne  at  the  suit  of  a  common  informer,  as  the  plaintiff's  right 
to  the  penalty  did  not  accrue  till  the  bringing  of  the  action,  and  he  can- 
not have  sustained  any  damage  by  a  prerious  detention  of  the  penalty,  it 
is  not  proper  to  conclude  ad  damnum  (%)  ;  but  the  nustake  may  be  amend- 
ed even  after  error  brought  (a).  In  an  action  by  hi^>and  and  ixnfe  for  a 
battery,  &c.  of  the  wife,  or  whenever  the  wife  is  property  joined  in  the 
action,  the  declaration  should  conclude  ad  damnum  xp¥3Tum  (V)  and  when 
the  plaintiff  sues  a%  executor j  adminietrcttor^  or  awignee  of  a  bankrupt,  it 
is  usual  to  state  that  he  was  injured  us  such  executor,  fcc.  (1).  In  dM 
the  object  of  the  action  being  to  recover  a  sum  of  money  eo  nomine^  and 
in  detinue  the  main  object  of  the  action  being  the  recovery  of  the  goods 
themselves,  the  damages  are  generally  nominal  ((?).  But  in  aesumpsit^ 
covenant^  ease^  replewn^  treepaes^  and  other  actions  really  for  the  recovery 
of  damagee^  the  sum  in  the  conclusion  of  the  declaration  must  be  sufficient 

(y)  Jenkins  v.  Trebar,  Hil.  T.  1836 ;  Le-  ante,  395. 

gal  Examiner,  263,  305  to  307.  (z)  4  Burr.  2021,  2490 ;  1  Marsh.  180. 

3  Chitty's  Gen.  Prac.  475  to  449.  \a)  1  Marsh.  180 ;  query,  if  the  claim  to 

Com.  Dig.  Pleader,  C.  74 ;    10  Co.  damages  might  not  in  such  case  be  viewed 

117  a,  b.    As  to  this  conclosion  see  as  mere  surplusage. 

1  M.  &;  Sel.  236.    When  damages  should  {h)  Com.  Dig.  Pleader,  C.  84 ;  t(f.  2  A. 

in  general  be  claimed,  ante,  395.    In  as-  4;  1  Salk.  114; />os2,  vol.  ii. 

Kompsit,  aait,  338;    in  actions  ex  delicto^  (c)  AtUe^  114, 115. 


116  b. 


(1)  Bat  this  is  oaaMMsaiy.    Martin  v.  Smith,  5  Binn.  16,  21. 
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IT.  ITS     to  coyer  the  real  denoand  (dT)  (1) ;  for  m  general  the  plaintiff  cannot  reoorer 
PAETs,  &e.  grej^^r  damages  than  he  has  declared  for,  and  laid  in  the  conclosicm  of  his 
cmcilJ^^  declaration  {e)  ;  and  after  a  verdict  taken  the  Goart  will  not  give  leare  to 
sion.         increase  the   damages  laid  in  the  declarationy  and  take  judgment  for  the 
enlarged  damages  (/)•    Bat  if  the  plaintiff  will  waive  the  verdict,  he  may 
be  allowed  to  amend  his  declaration  by  incuneasiog  the  damages^  and  will 
be  let  in  to  a  new  trial  (^),    If  judgment  be  given  for  more  damages  than 
those  laid  in  the  declaration,  it  is  error,  and  a  Court  of  error  cannot  re- 
duce the  sum  to  the  amount  stated  in  the  declaration  (h).    But  the  Court 
[  *419  ]  in  which  the  action  was  brought  will  'allow  the  plaintiff  to  enter  a  remit- 
titur of  the  surplus  damages,  and  thus  aid  the  error  (i)  (2).    K,  therefore, 
the  verdict  be  for  more  than  the  damages  laid  in  the  declarati(»,  a  remitti* 
tnr  should  be  entered  as  to  the  surfdus  before  judgment.     The  jurj,  how- 
ever, may  give  a  verdict  for  as  much  as  is  deckred  for,  and  also  give  €o$t» 
9eparatelyj  which  costs  may  afterwards  Ve  increased  by  the  Court,  though 
such  damages  and  costs  might  together  exceed  the  damages  laid  in  the 
declaration  (Jc),    It  is  usual  in  practice  to  state  a  sum  sufficient  to  cover 
the  real  demand,  with  interest  up  to  the  time  of  final  judgment. 

The  jorms      In  point  of/^rm  the  usual  conclusion  of  a  declaration  in  the  Ein^t 

of  conclu-  JBeneh  before  the  recent  rules  had  always  been  ''  to  the  damage  of  the 

^^^^'         plaintiff  £ — ,  and  therefore  he  brings  his  suit,  &c. ;"  or  in  a  qui  tarn 

action  ^^  and  therefore  as  well  for  our  said  lord  the  king  (or  ^  for  the  poor 

of  the  said  parish  of ,')  as  for  himself  in  this  behalf  he  brings  his  suit, 

&c. ;"  but  in  the  latter  case  the  general  conclusion,  '^  and  therefore  he 
brings  his  suit,  &c."  would  suffice  (m).  In  the  Common  Pleas  the  con- 
clusion was, ''  wherefore  the  said  plaintiff  saith  that  he  is  injured,  and  hath 
sustained  damage  to  the  value  (or  'amount')  of  £ —  and  therefore  he 
brings  his  suit,  &c. ;"  and  in  the  Exchequer^  the  form  was,  ^'  To  the  dam- 
age of  the  said  plaintiff  of  £ — ,  whereby  he  is  less  able  to  satisfy  our 
said  lord  the  king  the  debt  which  he  owes  his  said  Majesty  at  his  Exche- 
quer, and  therefore  ho  brings  his  suit,  &c."  The  above  differences  in 
the  form  of  concluding  in  each  Court  are  still  to  be  observed  in  declara- 
tions in  actions  removed  from  an  inferior  Court,  but  in  all  personal  ac- 
tions commenced  in  either  of  the  superior  Courts,  the  Beg.  Gen.  Trin.  T. 
The pres-  1  W.  4,t  prescribes  the  following  form:  ^^ To  the  damage  oftlie  plaintiff 
ent  form,  of  £ —  and  thereupon  he  brings  suit^  ^c."  (n)  but  which  it  is  implied  is 
to  vary  when  at  the  suit  of  husband  and  wife,  executors,  administrators^ 
or  assignees  (p'). 


(d)  2  Lev.  57.  East,  142. 

(e)  10  Co.  117  a.  b.  j  Vin.  Ab.  Damages,        (t)  4  M.  &  Sel.  94. 

R.;  Com.  Dig.  Pleader,  C.  84;    4  M.  &        (k)  Vin.  Ab.  Damages,  R.  PI.  9,  10, 11  ;h 
Sel.  100.  10  Co.  117  a,  b. 

(/)  1  M.  &  Sel.  675.  (m)  10  Mod.  253. 

}g)  7  T.  R.  132.  («)  See  the  rule,  post,  vol.  ii. 

(h)  4  M.  &  Sel.  94  3  1  M.  6c  Sel.  675  ;  5        (o)  See  forms,  post,  yol.  ii. 


(1)  A  return  of  property  illegally  taken,  though  accepted  by  the  owner,  is  no  ^  to  an 
action,  the  return  and  acceptance  being  available  only  in  mitigation  of  damages.  Hanmer 
V.  Wilsey,  17  Wend.  91. 

(2)  Vide  Burger  o.  Eortwright,  4  Johns.  415.  And  the  amendment  has  been  permitted 
after  juc^ment,  and  after  writ  of  error  brought,  and  the  excess  of  the  judgment  assigned  as 
error.  Herbert  v.  Hardenbergh,  5  Halst.  222.  See  the  English  ana  American  cases  dted^ 
by  Ch.  Justice  Ervino. 

t  See  American  Editor's  Prefiice. 
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By  the  aboTe  irord  mdt  or  9eeki (a  9equmdd)^\f9M  anciently  understood     i^.  its 
the  witnesses  or  follower  s  of  the  plaintiff,  by  whom  he    proposed  to  '^*^*'  ^' 
proTO  his  ease,  for  in  aneient  times  the  law  would  not  put  the  defendant  to  ^^^7^^ 
the  trouble  of  answering  the  charge  till  the  plaintiff  had  professed  him*  sion. 
self  ready  to  make  out  his  ease ;  but  &e  actual  production  of  the  suit, 
the  %ecta^  or  followers,  has  long  been  antiquated,  though  the  form  of  it 
still  continues  (^ji).    In  actions  against  aUoimey%  and  other  officers  of 
the  Court,  the  declaration  used  to  conclude  unde  petit  remecHumj  instead 
of  bringing  suit  (^q) ;  but  an  inaccurate  conclusion,  in  *that  case  was  no  [  *^^^  1 
cause  of  demurrer  (r)  ;  however,  in  one  case,  on  a  special  demurrer,  the 
Court,  for  the  sake  of  keeping  up  the  old  established  form  of  *^  prays  re- 
lief, Ac."  proposed  an  amendment  without  payment  of  costs  («).     When 
the  action  was  by  bill  against  a  member  of  the  House  of  Commons,  the 
bUl  concluded  with  a  prayer  of  process  to  be  made  to  the  plaintiff,  accord- 
ing to  the  statute,  &c.  but  now  in  all  cases  as  well  against  attorneys  as  privileg- 
ed persons  the  above-mentioned  common  conclusion  ^^  To  the  damage  of 
the  plaintiff  of  JS— ,  and  thereupon  he  brings  suit,  &c."  is  proper  and  suf- 
ficient (^). 

In  an  action  at  the  suit  of  an  executor  or  administrator,  immediately  af-  ^J'^^^ 
ter  the  conclunon,  ^^  to  the  damage,"  &c.  and  before  the  pledges,  it  was 
always  the  course  to  make  a  profert  of  the  letters  testamentary  or  letters 
of  administration  (u)  (1)  ;  but  in  scire  facias  the  profert  might  be  either 
in  the  middle  or  at  the  end  of  the  declaration  (v)  ;  and  in  an  action  on  a  note 
indorsed  to  the  plaintiff  by  an  administrator  no  profert  is  necessary,  be- 
cause the  plaintiff  is  not  entitled  to  the  custody  of  the  letters  of  adminis- 
tration, which  however  must  be  proved  on  the  trial  (2;).  The  omission  of 
the  profert  when  necessary  is  now  aided  unless  the  defendant  demur  spe- 
cially for  the  defect  (y). 

At  the  end  of  the  declaration  in  the  King's  Bench  by  bill,  it  was  usual  ^^®^8^. 
to  add  the  plaintiff's  common  pledges  to  prosecute,  John  Doe  and  Rich-  g^tt^. 
ard  Roe  (z).  But  in  proceedings  by  original,  and  in  the  Common  Pleas, 
pledges  omitted  were  supposed  to  have  been  found  in  the  first  instance 
before  the  defendant  was  summoned,  and  therefore  they  were  not  to  be 
stated  at  the  end  of  the  declaration  unless  in  proceedings  against  attorneys, 
&;c.  (a).  In  an  action  at  the  suit  of  the  king,  the  queen,  or  an  infant, 
pledges  were  not  at  any  time  necessary  (i)  ;  and  as  they  have  long  ceased 

(p)  3  Bla.  Com.  295 ;  Gilb.  C.  P.  48 ;    notes.    As  to  the  statement  of  administra- 
Stephen  on  Pleading;,  2d  edit.  475.    Perhaps    tion,  see  1  Rich.  C.  P.  443. 


in  the  spirit  of  conci^^eness  evinced  in  the  (o)  Garth.  69. 
modem  roles,  the  concluding  words,  <'  and  \x\  Willes,  5f 
thereypon  he  brings  suit"  might  have  been        (y)  4  &  5  Anne,  c.  16,  s.  t. 


omitted.    These  words  seem  equivalent  to  (z)  3  Bla.  Com.  295 ;  Co.  Lit.  161  a,  n.  4 ; 

<■  and  this  the  ^aintiff  is  ready  to  verify."  Com.  Dig.  Pleader,  C.  16. 

Cq)  Gilb.  C.  P.  49.  (a)  Sammary  on  Pleading,  42 ;  Barnes, 

(r)  Andr.  247 ;  Barnes,  3.  163. 

(5)  Barnes,  167.  {b)  8  Co.  61 ;  Cro.  Car.  161 ;  Co.  Lit.  133 

'  h)  Reg.  Mich.  Term,  1  W.  4,  reg.  15.  aj  Sir  W.  Jones,  177. 

(«)  Bac.  Ab.  Executor,  C.  -,  Dougl.  5,  in 


(1)  In  Connecticut  it  is  not  common  to  make  profert  of  letters  testamentary.  Champlin 
o.  Tillev,  3  Dav,  305.  And  in  debt  by  an  admimstrator  apon  a  judgment  recovered  bv  him, 
he  neea  not  declare  as  administrator.  Talmftdge  0.  Cnapel,  16  Mass.  71 ;  Crawford  9. 
Whittal,  1  Doog.  A,  n.  (1). 
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IV.  ITS  to  be  real  (e),  the  BtateiDent  of  them  had  long  been  eonridered  to  be  nn- 
F4KTS,  &c.  xi^eeseary,  and  the  omission  coold  not  be  taken  advantage  of  even  by  spe- 
proicrt  "^^  cial  demurrer  (1),  becaose  eessante  ratione^  cessat  et  ip9a  lex  (d)  ;  and  ihe 
and  piedg-  recent  Beg.  Gen.  Mich.  T.  8  W.  4^  reg.  15,  *expre8^  prokMt^  the  ad* 
^'  dition  of  pledges  in  any  declaration  in  a  permmal  action. 

Defects  Iq  considering  the  variooa  parts  of  a  dedarationy  we   have  incidentally 

when  aid-  qq^^^^j  |^  gp^j^  variety  of  instances,  in  which  a  defect  may  be  aided  or  ben 
come  unimportant,  either  by  the  defendant's  omission  to  demur  speciallj 
or  generally,  or  by  his  pleading  over  (e),  or  by  virtue  of  the  statute  of 
jeofails,  or  by  the  effect  of  a  verdict.  It  is  proposed  to  consider  these 
rules  in  a  connected  point  of  view,  as  lliey  have  relevance  to  all  parts  of 
pleading,  towards  the  end  of  this  volunftc,  and  therefore  no  further  notice 
need  here  be  taken  of  the  subject  (/)• 

(c)  3  Bla.  Ck>m.  295 ;  Co.  Lit.  161  a,  note  mittiiig  the  omission  to  be  then  an  existing 
4 ;  Fortes.  330  ;  1  Cromp.  Intr.  48.  objection :  and  since  that  statute  leave  has 

(d)  3T.R.  157, 158j  Barnes,  163 ;  2  Hen.  been  given  to  amend,  see  1  Wils.  226  j  2 
Bla.  161 ;  Sommarv  on  Pleading,  43.  And  Wils.  142 ;  Rep.  temp.  Hard.  315 ;  F<»tesc. 
yet  it  was  enacted  by  the  statute  4  Ann.  c.  330 ;  Barnes.  163  ;  fklm.  18. 

16,  s.  1,  that  no  advantage  shall  be  taken  of       (e)  See  an  instance,  Darling  o.  Gumey,  2 

the    omission    of    pledges  vnless   assigned    Cr.  k  M.  226. 

spedaUy  as  cause  of  damanrery  thereby  ad-        (/)  See  Index,  "  DefutiP 


(1)  Ace.  Baker  v.  FhiUipe,  4  Johns.  100. 
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CHAPTEK  V. 

Of  the  Claim  of  Conusance^  Appearance  andDefence^  Oy  errand  Impar- 
lances : 

Before  we  consider  the  different  pleas  in  personal  actions,  it  may  be 
proper  in  this  chapter  to  examine  a  few  points  relating  to,  1st,  the  claim  of 
Conusance;  2d\y^  Appearance  and  Defence;  3dly,  Oyer;  and  4thly, /t7^ 
parlances.  The  first  has  long  been  a  proceeding  of  rare  occurrence.  The 
second,  viz.,  the  statement  in  pleading  of  any  appearance  and  defence,  has 
been  almost  entirely  altered  by  the  Reg.  Gen.  Hil.  T.  4  W.  4 ;  and  the 
fourth^  relating  to  imparlances  has  as  respects  personal  actions  commenced 
in  one  of  the  superior  Courts  been  yirtually  abolished ;  but  still  it  is  adyisa- 
ble  for  students  and  practioners  to  take  a  concise  view  of  the  ancient  prac- 
tice respecting  those  three  subjects.  As  regards  the  third.  Oyer  and  plead- 
ings thereupon,  there  has  been  but  one  recent  alteration. — ^We  will  coi^ 
aider  each  in  the  above  order. 


I.  CLAIM  OF  CONUSANCE. 


I.  CLAIM 

OP  C0in7- 

SAHGS. 


The  claim  of  Conusance  or  Cognizance  of  a  smt  (a),  is  defined  to  be  an 
intervention  by  a  third  person^  demanding  judicature  in  the  cause  against 
the  plaintiff*,  who  has  chosen  to  commence  his  action  out  of  the  claimant's 
Court  (6).  It  is  in  form  a  question  of  jurisdiction  between  the  two  Courts  . 
(c),  and  not  between  the  plaintiff'  and  defendant,  as  in  the  case  of  a  plea 
to  the  jurisdiction,  and  therefore  it  must  be  demanded  by  the  party  entitled 
to  conusance,  or  by  his  representative,  and  by  the  defendant  or  his  attor- 
ney ((2).  A  plea  to  the  jurisdiction  must  be  pleaded  in  person,  but  a  clsdm 
of  conusance  may  be  made  by  attorney  (e).  Hence  the  consideration  of 
this  claim  might  on  first  view  appear  to  be  foreign  to  a  treatise  of  this  na- 
ture ;  but  as  it  was  frequently  made  at  the  instigation  of  the  ^defendant,  and  [  *423  3 
affects  the  pleadings,  it  is  proper  to  be  concisely  inquired  into.  This  claim, 
when  made  against  the  jurisdiction  of  the  Courts  of  Westminister,  has  not 
been  encouraged,  and  therefore  the  greatest  accuracy  must  be  observed  in 
the  time  and  manner  of  making  it  (/).  It  may  be  considered  with  refer- 
ence, Isty  To  the  several  sorts  of  inferior  jurisdiction ;  2i7y,  To  the  ac- 

(a)  As  to  the  conusance  in  general,  see  (6)  2  ^ils.  409 ;  see  the  precedents  in 
Gift).  C.  F.  192,  &c.  J  1  Sellon,  c.  vii.  j  Tidd,  East.  Ent.  128 ;  Willes,  233 ;  2  Wils.  410  > 
9th  ed.  631;   Vin.  Ab.  Conusance;  Com.    11  East,  543;  12 /d.  12. 


Dig.  Courts,  P.;  Bac.  Ab.  Courts,  D.  3  ;  3        (c)  Fortesc.l57j  5  Vin.  Ab. 588, 589, S. C. 

"    "     "" W"    ""■      '   ~ 

of  conusance  should  be  made  before  defenUy    596,  600 ;  12  Mod.  666. 


Bla.  Com.  298.    As  it  is  stated  that  the  claim        (d)  Id. ;  5  Vin.  Ab.  Conusance,  588,  593, 


see  3  Bla.  Com.  298,  I  have  considered  the  (e)  2  Wils.  410 ;  5  Vin.  Ab.  599. 

nature  of  such  claim  anterior  to  defence  and  (/)  See  the  reason,  2  Wils.  J 08,  109; 

imparlance,  oyer^  and  pleas  to  the  jurisdic-  WiUes,  237, 238. 
lion  and  in  abatement. 

Vol.  I.  57 
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I.  CLAIM  tioQB  in  which  conusance  may  be  claimed  ;  8<%,  To  the  time  and  manner 
^sAKciT  ^^  claiming  it ;  and  4e%,  To  the  proceedings  thereon. 
1st.  What  The  privilege  of  claiming  conusance  is  confined  to  Courts  of  record,  ez- 
Coarts  cept  in  the  case  of  ancient  demesne  (^).  According  to  the  rarioos  deci- 
may  claim  gj^^g  collected  in  Viner's  Abridgment  (A),  there  are  three  sorts  of  inferior 
jarisdictions.  The  first  is  by  grant  tenere  placita,  which  is  of  the  lowest 
description,  and  is  merely  a  concurrent  jurisdiction,  and  can  neither  be 
claimed  nor  pleaded,  and  where  priority  of  suit  ^res  one  court  the  prefer- 
ence (t).  The  Becond  is  by  grant  habere  cognitumemplacitorum  and  ^yes 
a  general  conusance  of  pleas^  and  this  must  be  limited  as  to  place,  and  be- 
ing intended  for  the  benefit  of  the  lord,  may  be  claimed  by  him,  though  it 
cannot  be  pleaded  by  the  defendant  to  the  jurisdiction.  The  third  is  by 
grant  habere  cognitionem  placitorum,  mth  escclusive  words^  as  where  the 
king  grants  to  a  city  that  the  inhabitants  shall  be  sued  within  the  city,  and 
not  elsewhere.  This  may  follow  the  person,  and  need  not  be  confined  to 
any  place,  and  being  an  exempt  jurisdiction  may  be  either  claimed  by  the 
lord  or  pleaded  by  die  defendant  to  the  jurisdiction ;  but  even  in  the  latter 
case  the  proceedings  in  the  superior  Courts  must  be  objected  to  in  the  first 
instance  by  claim  of  conusance,  or  plea  to  the  jurisdiction  (Ar).  Hence  it 
is  a  general  rule  that  where  the  defendant  is  at  liberty  to  plead  to  the  juris- 
diction of  the  Court,  the  lord  of  the  franchise  may  claim  conusance,  but 
not  vice  versa  (I).  Where  two  persons  claim  conusance,  it  is  to  be  grant- 
ed to  him  who  first  demanded  it,  and  the  right  of  the  parties  claiming  con- 
usance must  be  tried  in  another  action  between  them  (tn).  The  principal 
modem  instances  of  conusance  havmg  been  claimed  and  allowed,  have  been 

L*424  ]  on  behalf  of  the  Universities  of  Oaford  and  Cambridge  (n).* 
ly.  In  The  power  of  claiming  conusance  is  restricted  to  heal  actions  (o)  ;  ez- 
whai  ac-  ^^pj.  ^jj^j.^  the  defendant  is  a  member  of  the  University  of  Oxford  or 
Cambridge  (2?).  It  is  also  confined  to  such  actions  as  were  in  esse  at 
the  time  of  the  grant  (9)  ;  and  does  not  extend  to  those  created  since  by 
act  of  parliament,  except  where  a  common  law  action  is  given  against  a 
person  by  another  name  as  debt  agsdnst  an  administrator  (r).  Neither 
will  this  privilege  be  allowed  where  the  Court  clsuming  conusance  cannot 
give  remedy  («),  and  where  there  would- consequently  be  a  failure  of  jus- 
tice (^)  ;  as  in  replevin,  because  if  the  plaintiff  be  nonsuited,  a  second  de- 
liverance should  be  granted,  which  the  franchise  cannot  issue  (u)  ;  nor  in 
quare  impeditj  because  the  inferior  Court  cannot  send  a  writ  to  the 
bishop  (x) ;  nor  in  waste,  or  where  the  lord  is  a  party  and  the  plea  is  to  be 

(g)  2  Gilb.  C.  P.  191, 192;  2  Inst.  140  j  (m)  5  Via.  Ab.  599. 

Willes,  239 ;  5  East,  284.  (n)  Thornton  0.  Ford,  15  East,  634 ;  WU- 

(h)  Tit.  Conusance,  vol.  v.  568 ;  see  also  liams  v.  Bhckenden,  11  East,  543 ;  Fernn 

Com.  Dig.  Courts,  P.  j  Bac.  Ab.  Courts,  D.  j  v.  West,  1  Har.  &  Woll.  401,  for  Oxford; 

Forseac.  156  ;  Tidii,  9th  ed.  631.  and  Brown  v.  Renonrd,   12  East,   12,  for 

(i)  Jd. ;  10  Mod.  126 ;  Hardr.  509 )  Palm.  Cambridgt,  and  see  other  cases,  Harrison's 

456 ;  12  Mod.  643.  Index,  tit.  University,  III. 

{k)  Id.;   Andr.  198;  in  some  cases  the  (0)  4  Inst.  213;  1  Sid.  103. 

jurisdiction  of  the  Courts  at  Westminster  is  (p)  Gilb.  C.  P.  193;  Bac.  Ab,  102;  11 

expressly  taken  away  by  different  statutes,  East,  543.    He  must  be  a  rmdent  member^ 

which  create  Courts  of  Requests  for  the  re-  2  Wils.  310. 

covery  of  small  debts,  and  in  such  cases  the  (q)  14  Heu.  4,  20,  B. 

objection  may  be  pleaded  in  bar,  or  given  (r)  Id. ;  22  Edw.  4,  22. 

in  evidence  under  the  general  issue,  &c.  1  (5)  2  Ventr.  363. 

East,  352 ;  6  Id.  583 ;  see  Tidd,  9th  ed.  954  (0  Td. ;  Hardr.  507. 

to  962.  (tt)  2  Inst.  140. 

(0  Gilb.  C.  P.  193.  (x)  Bac.  Ab.  Courts,  D.  3. 
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holden  before  himself  (y) ;  or  where  ibe  defendant »  a  stranger  who  hatii    i.  e^^ni 
nothing  within  the  franchise  (9)  ;  or  where  the  plaintiff  is  a  privileged  per-  ^  g^^^" 
son,  as  an  attomej  or  officer  of  the  conrt  (a).    It  also  seems  that  the 
Court  cannot  grant  conusance  b  part  (i)  ;  though  upon  a  plea  in  abatement 
the  writ  may  abate  as  to  a  part  (e).     Conusance  may,  however,  be  clium- 
ed  where  the  defendant  is  in  the  actual  custody  of  the  marshal  ((2). 

With  respect  to  the  time  when  conusance  should  be  claimed,  it  should  ^.^^y-  '^ 
be  after  the  defendant  has  appeared,  becanee  till  then  there  is  no  cauee  in  ofdaim- 
Conrt,  and  the  defendant  might  counterplead  the  ccmusance  (€).    It  is  said  iDg  it. 
that  it  should  be  before  full  defence  (/),  and  according  to  the  entries,  it  is 
to  be  made  before  any  defence,  immediately  after  the  statement  of  the  de- 
fendant's appearance  (^).    It  is  an  established  rule  of  law,  *^  that  it  must 
be  claimed  in  the  first  instance,  or  at  the  first  day,"  (K)  and  consequently 
it  should  be  made  before  impariance  (%)  :  though  in  general  when  a  declara- 
tion has  been  delivered  in  vacataon  as  of  ihe  preceding  term,  the  claim  of 
conusance  may  be  ^entered  on  the  first  day  of  the  following  term  as  of  the  r  •425  1 
preceding  term  (i).     Where  the  writ  discloses  the  particulars  of  the  cau- 
ses of  action,  it  appears  to  have  been  considered  as  legal  notice  to  the 
lord,  &c.  of  the  invasion  of  his  jurisdiction,  so  as  to  make  it  incumbent 
on  him  to  claim  conusance  on  the  very  first  day  the  defendant  hath  in 
Court,  even  upon  the  return  day  of  the  writ ;  but  when  the  writ  does  not      « 
disclose  the  precise  cause  of  action,  then  it  is  sufficient  to  make  the  claim 
on  the  first  day  given  upon  the  declaration  (Z). 

In  point  of  form  (m)  conusance  may  be  claimed  by  the  lord  of  the  fran-  The  form 
chise,  or  by  his  bailiff  or  attorney  (n).    It  may  be  claimed  by  the  Vice-  and  mode 
chancellor  of  Oxford  University,  the  Chancellor  being  dead,  &c.  (0).    If  ^c?      ' 
it  be  claimed  by  attorney,  the  warrant  of  attorney  must  be  produced  in 
Court  and  filed  (p).     The  grant  of  conusance  must  also  be  produced  (;}, 
or  an  exemplification  of  it  under  the  great  seal  (r),  and  if  the  grant  was 
before  time  of  memory,  an  allowance  most  be  shown  in  the  King's  Bench, 
or  before  justice  in  eyre,  or  confirmation  by  patent  (t),  and  it  cannot  be 
claimed  by  prescription  (i).    Upon  a  claim  made  by  either  of  the  Univer- 
ftties  of  Oxford  or  Cambridge  (ii),  there  must,  in  addition  to  the  grant,  be 
an  exemplification  of  the  private  statute  confirming  it  (^),  together  with  an 


(y)  8  Hen.  6,  18  to  21 ;  Hob.  87;  see  the  (i)  In.  ibid.  ;  2  Wils.  411 ;  WiUes,  238 ; 

sinsular  argumem,  3  Bl.  Com.  299,  n.  d.  3  Bla.  Com.  298 ;  10  Mod.  127 ;  Fortesc.  157. 

(z)  1  Rol.  Ab.  493,  pi.  16,  1,  48:  22  Ass.  (k)  2  Wils.  411,  412  ;  12  East,  18. 

83.  (0  5BarT.  2823;  2  Wils.  413;  10  Mod. 

(a)  Wtlles,  233 ;  3  Leon.  149 ;  Lit.  Bq>.  128. 

304 ;  Barnes,  346 ;  5  Vin.  Ab.  Connsance,  (m)  Com.  Dig.  Courts,  p.  3 ;  East.  £nt. 

590,  S.  C. ;  id.  562,  arx. ;  Bendl.  233,  con-  128 ;  see  the  form,  11  East,  543  ;  12  Id.  12. 

tra;  nor  where  the  defmdant  is  an  attor-  (n)  Bro.  Ab.  Conusance,  50;    12  Mod. 

ney,  see  5  Yin.  Ab.  572;  1  Rol.  Ab.  489,  644,  666;  see  the  entry,  Rast.  Ent.  128; 

au. ;  5  Vin.  Ab.  594,  contra.    Not  claima-  WiUes,  234. 

ble  in  the  Court  of  Exchequefy  Hardr.  188 ;  ip)  li  East,  543, 547,  note. 

Tidd,  9tb  ed.  81 ,  82.  (  P)  See  the  forai,  WiUes,  233, 234 ;  Flalm. 

(b)  5  Vin.  Ab.  597  j  1  Rol.  495.  456 ;  1  Sid.  103 ;  1  Lev.  89  ;  2  Wils.  406. 
\c)  2  Saund.  209  e,  215,  id  notice.  (q)  12  Mod.  944 ;  I  Bla.  Bep.  454. 

(d)  1  Sftlk.  2 ;  Gilb.  C.  P.  195 ;  Bro.  Ab.  (r)  5  Bur.  2820. 

Conusance,  50.  M  Keilw.  189,  190 ;  1  Sid.  103 ;  1  Salk. 

(«)  Gilb.  C.  r.  196 ;  Comb,  319 ;  12  East,  183 ;  1  Ld.  Baym.  427,  428,  475,  S.  C.  Gilb. 

12.  C.  p.  195 ;  but  see  Bro.  Ab.  Conusance,  51. 

(f)  3  Bla,  Com.  298 ;  but  see  5  Vin.  Ab.  (0  Com.  Big.  Courts,  p.  3. 

597 ;  1  Rol.  Ab.  495.  (ii)  10  Mod.  126 ;   1  Bla.  Rep.  454 ;  12 

(g)  Rast.  Ent.  128 ;  2  Wils.  410.  East,  12. 

(h)  5  Burr.  2823;    Rep,  temp.  Hardw.  (x)  l3EIiz.c.29;  2  Wils.  412. 
241 ;  2  Wils.  411 ;  WiUes,  233. 
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OP  coiru- 


i  ?!^  affidavit  of  the  defendant's  rettdeaee  witUn  the  looal  jatiadiotioiL  (y). 
The  claim  of  conuaance  is  usually  supported  by  affidaYits  Terifybg  tlM 
necessary  facts  (z).  The  daim  itself  must  be  entered  upon  a  roll  (a).  It 
being  a  demand  of  something  quod  $ibi  deb^uTy  it  must  be  perfectly  enter- 
ed upon  record,  and  must  state  erery  thing  that  is  to  take  away  the  gener- 
al jurisdiction  of  the  superior  Court,  and  the  whole  aught  tobe^et  forth 
toUh  all  the  proceedings  in  the  cause  in  the  euperior  Court  till  the  instant 
of  making  the  claim,  and  after  stating  the  proceedings  the  entry  runs  thus : 
^^  And  the  said  defendant  by  E.  F.  his  attorney  comes,"  (but  the  defend- 
ant soys  no  morcy  nor  makes  any  defence^  and  then  the  entry  proceeds  asfol^ 

laws ;)  *'  and  hereupon  comes chancellor  of  the  Uniyersity  of  Oz- 

[  *426  ]  ford,  by  G.  H.  his  attorney,  to  demand,  claim,  ^prosecute,  and  defend 
his  liberties  and  privileges  thereof,  that  is  to  say,  to  have  the  conusance  of 
the  plea  aforesaid,  because  he  saith,"  &c.  (setting  out  with  great  preeir 
sian  aU  the  circumstances  on  which  the  claim  is  foundedj  and  concluding 
thus :)  '^  and  the  said  chancellor  demands  his  liberties  and  privileges  afore- 
said, according  to  the  form  and  effect  of  the  letters  patent  aforesaid,  and 
the  confirmation  aforesaid  in  this  plea,  between  the  parties  aforesaid,  here 
in  the  Court  of  our  said  lord  the  long  now  depending,  to  be  allowed  to  him 
as  heretofore  hath  been  allowed^*  (b)  though  the  latter  words  are  not  nec- 
essary where  the  franchise  is  given  by  act  of  parliament  (c). 

4tkl7.  The  The  claim  of  conusance,  if  sufficient  in  form  or  substance,  may  be  de- 
P^^~  murred  to,  or  the  facts  therein  alleged  may  be  traversed  by  the  plaintiff  (d). 
ugs  ere-  j^  ^^^  claim  be  diuJlowed  on  demurrer,  the  judgment,  after  the  usual  en- 
try of  curia  admsari  puU,  and  giving  day  to  hear  judgment,  as  well  to  the 
plaintiff  and  person  claimmg  conusance  as  to  the  defendant,  is,  "  that  the 
matter  aforesaid,  by  the  party  claiming  conusance  in  manner  and  form 
aforesaid  alleged,  is  not  sufficient  in  law,  therefore  it  is  considered  that  the 
sud,  &c.  (the  person  claiming  conusance)  have  not  his  aforesaid  liberty  in 
his  said  plea  mentioned,  and  it  is  commanded  by  the  said  Court,  as 
well  to  the  said,  kc.  (the  person  claiming  conusance)  as  to  the  sud 
defendant,  that  to  the  writ  and  counts  mentioned,  the  said  defendant 
do  answer,  &c.  and  thereupon  the  said  defendant  defends  the  wrong 
and  injury,  when,  &c.  and  prays  leave  to  imparl,"  &c.,  and  the  pleadings 
proceed  as  usual  (e). 

If  the  claim  be  fJlowed,  a  day  is  given  upon  the  roll  for  the  lord  of  the 
franchise  to  hold  his  court,  and  the  parties  are  commanded  to  be  there  on 
that  day  (/)•  But  the  record  still  remains  in  the  Court  above,  and  a 
transcript  oidy  is  sent  down  to  the  court  below  (^),  in  order  that  if  justice 
be  not  done  there,  as  if  the  defendant  be  a  stranger,  and  has  nothing  with- 
in  the  franchise,  by  which  be  can  be  summoned,  or  if  the  judge  refuse  to 
do  justice,  the  plaintiff  may  have  a  re-summons  upon  the  record  in  the 
Court  above  (A),  the  cause  assigned  in  which  re-summons  may  be  traversed 

(y)  1  Bam.  E.  B.  49,  65  ;  2  Stra.  810 ;  2  (c)  Id. 

Wils.  311 J  1  Bla.  B.  454;  5  Burr.  2820;  (rf)  2  Wils.  410;  Comb.  319;  Rast.  Em, 

12  East,  12.    Bat  in  15  East,  634,  an  affida-  129. 

vit  of  the  residence  of  a  common  serjeant,  (e)  Rast.  Ent.  128  b. 

caUed  marshal  of  the  University,  having  (f)  Id.  129;  2  Wils.  411;  2  Ld.  Raymi 

local  duties  to  perform,  was  dispensed  with.  836,  837 ;  12  Mod.  644 ;  3  Salk.  79,  S.  C. 

(z)  12  East,  12.  (g)  Id.  s  Jenk.  31 ;  5  Vin.  Ab.  599. 

(a)  Comb.  319;    1  Bam.  E.  B.  65;  2  (h)  2  Wils.  411;   12  Mod.  644;  Hardr. 
Stra.  810.  507.    But  see  5  Vin.  Ab.  Conusance,  589  • 

(b)  Per  WUmot,  C.  J.,  2  Wils.  409,  410 ;  10  Mod.  127. 
Bast.  128 ;  Willes,  234 ;  12  East,  12. 
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by  the  pavij  who  originally  daimed  conusaQce,  and  if  found  for  him  the    i-  claim 
eame  will  be  remanded,  but  if  found  against  him,  the  parties  go  on  in  ^^^^e^' 
the  superior  Court  from  the  period  or  stage  in  which  the  cause  was  at  the 
allowance  of  the  claim,  just  as  if  such  claim  had  never  been  allowed  (%)* 
*And  if  a  re-summons  issue  upon  failure  of  right  in  a  franchise  the  lord  of  [  *427  ] 
the  franchise  shall  never  afterwards  have  conusance  of  that  plea  (A;). 


n.  OF  APPEARANCE  AND  DEFENCE,  AND  FORMS  OP 

STATING  THEM. 

Before  we  inquire  into  the  qualities  and  parts  of  the  various  pleas  in  "•  or  ap- 
personal  actions,  it  is  advisable  to  consider  the  stateihent  of  the  defend-   ^^^^^ 
aot's  Appearance;  of  his  Defe^iee;  and  of  Imparlances;  which,  when  fence  and 
they  occur  in  pleading,  usually  precede  the  statement  of  the  subject-mat-  ^onus  or 
ter  of  the  defence.    The  language  of  the  plea  and  of  the  entrt/  on  the  record  ^™^ 
of  these  aUegati<ms  iMcd  until  recently^  in  all  cases  to  be  thus :  ^^  And  The  M 
the  said  C.  D.  (the  d^endamt)  by  E.  F.  his  attorney,  comte  and  defends  forms  and 
Ae  wrong  (or  in  trespass^  ^foree'y  and  injury,  when,  &c.  and  craves  oyer  P'**^*^* 
of  the  said  writing  obligatory,  and  it  is  read  to  him,  &c.,  he  also  craves 
^er  of  the  condition  of  the  said  writing  obligatory,  and  it  is  read  to  him 
in  these  words :  The  condition,  ko.  (setting  out  the  condition  verbatim). 
Which  being  read  and  heard,  the  said  C.  D.  prays  leave  to  imparl  to  the 

said  declaration  until next  after and  it  is  granted  to  him,  and 

the  same  day  is  given  to  the  said  A.  B.  (the  plaintiff)  here,  &c.     At 

which  day,  to  wit,  on next  after ,  at  Westminster  aforesaid, 

come  as  well  the  said  A.  B.  as  the  said  CD.  by  their  respective  attor- 
nies  aforesaid ;  and  Ae  said  C.  D.  sdtii  that  the  said  A.  B.  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  saith 
that,  &c.  (stating  the  ground  of  defencey*  (I). 

The  above  ^^  veml^^  was  the  statement  on  record  of  the  defendant's 
appearance  in  Court,  and  was  said  to  be  necessary  to  make  him  a  party  to 
the  suit,  because  didt,  without  venit  might  be  ore  tenus  (m).  It  has  how- 
ever been  decided,  that  the  word  venit  was  no  part  of  tike  plea^  sq  that  if 
defence  were  made  without  it,  it  would  be  gooa,  for  the  defendant's  mak^ 
ing  defence  shows  him  to  be  in  Court,  and  makes  him  a  party  to  the  plea, 
particularly  where  he  appears  to  be  in  cuitodia  (n).  When  the  defend* 
ant  pleaded  in  a  different  name  to  that  in  the  writ,  whether  in  abatement 
or  in  bar,  the  statement  of  his  appearance  must  not  have  been,  '^  and  the 
%aid  C.  D.  comes,  &;c."  but  should  be  ^^and  C.  D.  (the  real  name) 
against  whom  the  said  A.  B.  hath  exhibited  his  said  bill  by  the  name  of 

E.  D.  by his  attorney  comes  and  defends,''  &c«  (o).    In  general  the 

if)pearaBce  might  be  ^stated  to  have  been  in  person  or  by  attorney^  ac-  [  *428  ] 

(i)  2  Wils.  411 ;  6  Vin.  Ab.  3,  4.  16 ;  Lutw.  8,  9 ;  Co.  Lit.  127  b.  Stephen, 

h)  Jenk.  34 ;  5  Via.  Ab.  576,  588.  2d  edit.  29  to  36.  as  to  appearance. 

(/)  See  the  ibnns,  3  Bla.  Com.  Appendix,  (n)  Salk.  544 ;    Skin.  582 ;    Com.  Dig. 

No.  III. ;  postj  vol.  iii.  Abatement,  1. 16 ;  Stephen,  2d  edit.  480. 

(m)  Skin.  582;   Gilb.  C.  P.  186;   Bac.  {o)  5  T.  R.  487;  WiUes,  51,  n.  c;  2 

Ab.  Fleas,  D. ;   Com.  Dig.  Abatement,  I.  Saund.  509  a,  note  1 ;  5  Taunt.  653. 


t  See  American  Editor's  Preface. 
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OP  THE  AFPEAKANCE  AMD  DEFEKCC. 


DEFEffC£. 


n.  AFFEAK-  cording  to  the  fiict  C/?),  but  in  an  action  agadnat  a  feme  oorert  soad  akne, 
AvcB  AMD  j^  ^1^  essential  to  allege  iliat  she  had  appeared  m  penan  (^q)  ;  and  an  iniani 
must  always  have  pleaded  by  guardian  (1),  and  not  by  attorney  or  prochem 
ami  (r)  (2) ;  and  tiiis  though  he  be  sued  with  others  in  a  representatiye 
character  as  administrator  («}.  Nor  could  common  bail  be  filed  for  an  in- 
fant under  the  statute,  eyen  when  he  was  sued  jointly  with  other  defend 
ants  (f).  And  in  pleas  to  the  jurisdiction,  the  appearance  must  be  stated 
to  have  been  in  person  (u).  And  tiMm^  seyeral  attomies  in  partnership 
may  be  retained  by  the  defendant,  he  can  only  plead  by  one,  and  not  in 
the  name  of  the  firm  (v),  and  therefore  a  plea  should  be  in  the  name  of 
that  one  attorney  only  who  appeared  (x),  A  defendant  may  plead  in  per- 
son to  an  information  by  the  crown  (y)  (3). 


DfiFEHCB* 


After  the  statement  of  the  appearance  foHows  tfiat  of  (lie  l>efeneej 
which  has  been  defined  to  be  the  denial  of  the  truth  or  yalidity  of  tiie 
complaint  and  does  not  merely  signify  a  jusUfiealion.  It  is  a  general 
assertion  that  the  plaintiff  has  no  ground  of  action,  and  which  assertion  is 
afterwards  extended  and  maintained  in  the  body  of  the  plea  (z).  This 
was  so  essential  in  pleading,  that  formerly  if  no  defence  were  stated  in  die 
commencement  of  the  plea,  though  the  plea  were  in  other  respects  sufll- 
cient,  judgment  was  given  against  tiie  defendant  (a) .  In  Mre  faeia$y  how- 
ever, no  defence  used  to  be  stated  (&)  ;  and  it  was  necessary  in  a  plea 
of  ancient  demesne  ((?),  or  in  a  plea  to  the  jurisdiction  of  an  inferior  Court 
having  no  jurisdiction  of  the  matter,  though  it  was  otherwise  when  the  plea 
related  rather  to  the  person  than  to  the  subject  matter  of  the  action  (d). 
Where,  however,  an  attorney  of  the  Common  Pleas  was  sued  in  the  Kin^s 
Bench,  and  pleaded  bis  privilege  without  any  commencement  of  defence, 


(«)  Tidd,  9th  edit.  92,  93.    Appeannee 
bylui 


4,5: 


uoatics,  6cc.  Id. ;  3  Taunt.  261. 

L17  f,  note  1 ;  id.  212  a,  n. 


(q)  2  Saund.  209,  b,  note. 
r)  2  Saund. 


(0  Stra.  784 ;  1  Mooie,  250.  The  infmU 
defendant  may  avail  himself  of  the  objection 
on  writ  of  error,  2  Saund.  212  a,  note ;  do. 
Jac.  2d9 ;  bat  the  pUdntiff  cannot,  5  B.  & 
Aid.  418. 

(0  Tidd,  9th  edit.  99. 

(»)  2  Saand.  209  b,  note ;  bat  see  2  Id. 
2  b,  n.  (i). 

(v)  See  4  East,  135,  per  Lord  EUenbor- 
oagh. 

'x)  2  New  Rep.  509. 

>y)  1  Tyr.  351. 


s 


(z)  3  Bla.  Com.  296;  Go.  lit.  127  b; 

Yelv.  210.  This  denial  is  mere  matter  of 
form,  for  it  is  nsed,  although  the  plea  in  the 
body  of  it,  so  far  from  denying  the  matters 
aUeged  in  the  dedaiation,  cflofiesses  and 
avoids  them.  See  Stej^n,  2d  edit.  480. 
The  word  <<  defends'^  m  this  place  means 
denies  the  supposed  wrong  or  injwy.  As  to 
defence  in  genetal,  see  t&  same  referenees, 
andBac.  Ab.  Fleas,  D.  and  8  T.  B.  631  ^ 
Steph.  2d  ed.  478. 

(a)  Co.  Lit.  127  b ;  3  Lev.  240 ;  Bac.  Ab. 
Fkas,  D.;  Willes,  41.  But  see  Skin.  582. 
See  Steph.  2d  edu.  482,  483. 

(h)  3  Lev.  182. 

(e)  Id.  ;  Ld.  Raym.  117. 

(/)  Bac  Ab.  Plms,  B. 


(1)  Vide  Mockey  v.  Grey,  2  Johns.  192  i  Cook  v.  Totton,  6  Dana,  106 ;  Smith  v.  Brad- 
ley, 6  Smedes  &  Marsh.  485.  And  if  an  infant  defend  by  attorney,  he  may  bring  a  writ 
of  error  coram  voids  to  reverse  the  judgment  Dewitt  v.  Post,  11  Johns.  460.  See  Moore  9, 
M'Ewen,  5  Serg.  &  Rawle,  373  ;  Silver  v.  Shelback,  1  Ball.  165. 

(2)  A  person  non  compos  metUis^  not  an  idiot  from  nativity,  may  appear  by  attorney,  and 
the  court  will,  on  motion,  appoint  an  attorney  for  him.  Faulkner  «.  M'Clure,  18  Johns. 
135.  A  plea  of  non  compos,  by  attorney,  will  be  set  aside,  and  a  guardian,  ad  litem  appoint* 
ed,  who  may  plead  anew.    Mitchell  v.  Kingman,  5  Pick.  431. 

(3)  If  a  party  have  not  legal  notice  of  the  suit,  his  appearances  for  the  purpose  of  taking 
the  exception,  by  plea  in  abatement,  or  otherwise,  is  not  a  waiver  of  the  ground  of  excep- 
tion. Tlngley  v.  Bateman,  lO  Mass.  343 ;  Gardner  v.  Barker,  12  Mass.  36 ;  Bernard  v. 
Brewer,  2  Wash.  76 ;  Wheeler  r.  Lampman,  14  Johns.  481 ;  Malcolm  v.  Rogers,  1  Cowen. 
1.  An  appearance  by  attorney  cares  a  defest  in  the  flerriee  of  process.  JMm,  1  Hayw. 
405;  Knox  v.  Summers,  3  Cranch.  496. 
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ia  wM  held  8uffideikt(e).    Befe&oe  vaa  of  two  descriptioiw,  firet,  Aa|f  dcH  u.  appsab- 
fence,  which  was  as  follows^  ^^  90nit  «^  dsfendit  vim  et  ianjwriam  et  dudtj   ^^J^^ 
&c."  or  secondly,  faU  defence,  ^^  venit  et  c^fendU  vim  et  injuriam  quai^ 
doj  &c."    (meaning  quando  etubi  curia  cotmedravitj^  or  when  and  where 
it  shall  behove  *him),  '^  et  damna  et  qmicquid  qmd  ipse  d^endere  debet  et  [  *^^^  J 
c2iciV'  &c*  (/)•    I^  ^<^^  ^  maxim  that  the  words  '^  jtu»ncfo«  &c."  ought 
not  to  be  added  when  only  half  defence  was  to  be  made,  and  tiiat  after  the 
words  ^^  vemt  et  defendit  vim  et  if^riamy^  the  subject-matter  of  the  plea 
should  immediately  be  stated  (^).    It  had  however^  of  late  become  the 
practice  in  all  cases  whether  half  or  full  defence  were  intended,  to  state  it 

as  follows :  ^'  and  the  said  C.  D.  by his  attorney,  comes  and  de* 

fends  the  tarong  (or  in  treepasn^  ^fareei)  and  injury,  when  ^c.  and  saith, 
that,"  &c.  which  would  be  considered  as  half  defence  in  cases  where 
Buch  a  defence  should  be  made,  but  as  full  defence  when  the  latter  was 
necessary  (A).  If  fvUL  defence  were  made  expressly  by  the  words,  *^  when 
and  where  it  shall  behove  him,"  and  '^  the  damages  and  whatever  else  he 
ought  to  defend,"  the  defendant  would  be  precluded  to  the  jurisdiction  or 
in  abatement,  for  by  defending  whin  and  where  it  shall  behove  him,  the 
defendant  acknowledges  the  jurisdiction  of  the  Court,  and  by  defending  the 
damages  he  waives  all  exceptions  to  the  persons  of  the  plaintiff  (t).  Want 
of  defence  being  only  matter  of  form,  the  omisdon  was  aided  on  a  gene- 
ral demurrer  (Jo). 

The  Beg.  Qen,  Hil.  Term,  4  W.  4,  reg.  10,  ordered  that  no  formal  Thertmt 
dtfenee  shall  be  required  in  a  plea,  and  it  shall  be  commenced  as  follows :  ^!?^.^ 

— "  The  said  defendant  by his  attorney  (or  *  in  person,'  &c.)  says  t.  4*  w.i 

that,  &c.,  so  that  the  vemt  or  comes  is  to  be  omitted.    And  it  has  been  r.  lo,  and' 
observed  that  by  this  clause  the  distinction  between  whole  defence  and  half  F^^^^^ 
defence  is  abolished  (1)^  although  formerly,  and  indeed  in  modern  times,  practice, 
that  distmction  was  much  insisted  upon.    It  has  been  observed  that  although 
this  recent  pleading  rule  orders  that  every  plea  shall  commence  in  the 
presoribed  form,  still  that  a  slight  variation,  or  the  adoption  of  the  action 
full  formal  defence^  would  not  be  any  ground  of  demurrer,  but  at  most 
would  be  the  ground  of  summons  or  motion  to  strike  out  the  part  object* 
ed  to  as  an  unnecessary  prolixity  with  costs  (m). 


m.  OF  OYER. 

Oyer  is  a  prayer  or  petition  redted  or  entered  in  pleading  (n),  that  the  '"•  <'^»r 

party  may  hear  read  to  him  the  deed,  &c.  stated  in  the  pleadings  of  the  ^^' 

ft)  1  Salk.  30 ;  Bac.  Ab.  Pleas,  D.  to  pleas  in  abatement  as  well  as  pleas  in  bar 

/)  Co.  Lit.  127  b ;  Bac.  Ab.  Fleas,  D  ;  ana  all  otber  pleas.    J.  Chitty,  Jan.,  Fleas 

Bast.  Ent.  652 ;  Willes,  41 ;  CKlb.  C.  F.  188 ;  in  Abatement,  20,  note  {d), 

8  T.  R.  633.    See  the  forms,  3  Bla.  Com.        {m\  Id,  37,  note  33. 

Appendix.  No.  Ill )  vost,  vol.  iii.  (m;  As  to  demanding  oyer  and  fom  of 

(g)  Gilb.  C.  F.  188 ;  8  T.  R.  632 ;  3  B.  fc  demand,  see  3  Chitty's  Gen.  Free.  618. 

F.  9,  n.  a.  (m)  See  the  form,  ante,  427.    At  the  pre- 

(k)  8  T.  R.  633 ;  WUles,  41 ;  3  B.  &  F.  sent  day  oyer  is  demanded  before  the  party 

9  *,  2  Saand.  209  b,  n.  1 ;  Stephen  on  Flead-  pleads,  by  a  note  in  writing  addressed  to  the 
ing,  2d  ed.  481.  attorney  of  the  party  on  the  other  side ;  and 

(t)  2  Sannd.  209  c. ;  3  Bl.  Com.  297, 293 ;  it  is  given  by  providing  the  party  leqniring 

Co.  Lit.  127  b ;  Bac.  Ab.  Fleas,  D.  it  with  a  copy  of  the  deed,  &c.  at  his  ex- 

(k)  3  Salk.  271.  pense,  showmg  him  the  original  if  desired. 

(0  Bosanquet  on  Bales  of  Pleading,  37.  Tidd,  9th  ed.  066;  StepheB>  5th  ed.  93,  94. 
It  nas  been  considered  that  this  role  extends 
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III.  oTuu  oppottte  ptrlj,  and  which  deed  is  bj  iAttndaieiit  of  law  in  Covi  when  H 
10  pleaded  with  a  profert(o)  (!)•  The  statemeDt  of  the  prajer  of  ojer, 
and  that  the  deed  has  been  read  to  the  defendant,  (setting  it  out)  nsed  to 
follow  the  drfenccj  and  precede  the  entry  of  the  imparlance,  if  anj  (p). 
Bat  now  it  is  to  be  stated  immediately  aAer  the  statement  of  the  a{^)ear- 
ance. 

It  is  a  principle  of  pleading,  that  a  party  relying  upon  a  deed^  &o. 
either  as  the  foundation  of  a  cause  of  action,  or  as  a  gronnd  of  defence  or 
answer  to  the  {deading  of  his  opponent,  shall  make  a  profert  of  the  instra- 
ment,  that  is,  produce  it  (nominally)  in  Court  (^p).  But  in  alleging  the 
deed  the  plaintiff  need  not  in  his  pleading  show  more  of  it  than  answers  Ait 
own  immediate  purpose ;  and  even  that  part  which  he  states  may  be  set 
forth  according  to  its  legal  purport  or  in  substance.  The  obtiuning  oyer 
therefore  becomes  frequently  important,  especially  on  the  part  of  the  de* 
fendant,  not  only  to  ascertain  the  authenticity  of  the  instrument,  but  also 
for  the  purpose  of  rendering  available  other  parts  of  the  deed  which  may 
restrict  or  ezpliun  that  portion  of  the  instrument  which  is  shown  in  the  ad- 
verse pleading*  It  is  demurrable  by  either  party,  whether  plaintiff  or  de- 
fendant, and  in  every  action,  whether  real,  personal,  or  mixed. 

^^  ^d^.         ^^  ^®  plaintiff  in  his  declaration,  or  the  defendant  in  his  plea,  have 

Qundsble.  neceuorily  made  a  ftofert  of  any  deed,  probate,  letters  of  adnmustration, 
or  other  instrument  under  seaJ,  the  other  party  maiy  pray  oyer,  whicii 
cannot  in  such  case  be  refused  by  th^  Court  (r)  (2).  If  the  deed  be  lost  or 
destroyed,  the  party,  instead  of  nud^mg  a  profert  thereof,  should  state  the 
excuse  for  omitting  it ;  and  then  the  opponent,  though  he  may  traverse  the 
truth  of  the  excuse  alleged,  will  be  precluded  form  praying  oyer  (•)  (3). 
But  if  a  profert  be  tofinecenarily  made,  the  defendant  must  plead  without 

[  *431  ]  oyer  (€)  ;  though  if  it  be  craved  and  given,  he  has  a  right  to  make  use  of 
it  (u).  The  defendant  cannot  *crave  oyer  except  where  profert  has  been 
made  (4).  Oyer  was  formerly  allowed  of  the  original  writy  in  order  to 
demur  or  plea  in  abatement  for  any  insufficiency  or  variance  between  the 
writ  and  declaration ;  but  that  practice  was  altered  by  rule  of  court,  and  if 
the  defendant  demand  oyer  of  the  writ,  the  plaintiff  may  proceed  as  if  no 
such  demand  had  been  made  (x)  (5) .   Oyer  is  not  demandable  of  a  record  (y ) 

(0)  3  Bla.  Com.  299 ;  3  Salk.  119 ;   12    ed.  587. 

Mod.  598 ;  Boc.  Ab.  Pleas,  I.  12,  13 ;  1  Sid.       (s)  Aiaty  365,  410. 

308,  au.;   Latw.   1644,  cotUra.    The  prac-        U)  2  Salk.  497;  IT.  R.  149,  150;  miey 

tke  relative  to  the  demand  of  oyer  has  been  366. 

80  fully  considered  in  the  works  referred  to       (u)  Doug.  476 ;  1  Sauud.  317,  note  2 ;  9 

in  this  note  that  it  will  be  sufficient  here  to  a,  note  (<2). 

confine  our  attention  to  such  points  as  relate       (z)  Tidd,  9th  ed.  588. 

to  pleading.    Tidd,  9th  ed.  536 ;  1  Sel.  261,       M  1  Ld.  Raym.  250,  347 ;  Dong.  476 ;  I 

285  to  291 ',  1  Saund.  9,  and  notes ;  Com.  T.  R.  149.    But  where  a  judgment  or  record 

Dig.  Pleader,  P. ;  Steph.  2d  ed.  92.  of  the  same  Court  is  pleaded,  the  defendant 

(p)  AniCj  427.    But  see  instances  of  oyer  must  gire  a  note  in  writing  of  the  term  and 

aAer  imparlance,  1  Saund.  3,  289.  number  roll  of  the  recoid,  Tidd,  9th  ed. 

(q)  See  as  to  the  profert,  ante,  365  and  587 ;  and  see  Reg.  Gen.  Hil.  T.  4  W.  4^ 

notes.  reg.  8. 

(r)  2  Stra.  1186  j  3  T.  R.  151 ;  Tidd,  9th 

(1)  Where  oyer  of  a  deed  pleaded  with  profert ,  is  not  prayed,  no  part  of  the  deed  will  be 
noticed  by  the  Court,  but  that  which  the  plaintiff  has  declared  on ;  Bender  v,  Fromberger,. 
4  Dall.  131 ;  Wristor  «.  Lacv,  7  J.  J.  Marsh.  219 ;  and  the  writing,  must  be  taken  as  set 
forth  in  the  declaration.    Pollard  a.  Zoder,  2  A.  K.  Marsh.  264. 

(2}  Brown  v.  Jones,  10  Gill  6c  Johns.  334. 

(3;  See  Paddock  v.  Higgins,  2  Root,  482 :  Respablica  o.  Cootes,  1  Yeates,  2 ;  Powers  v. 
Ware  2  Pick.  451. 
(4)' Story  v.  Kimball,  6  Vermont,  541 ;  Bettle  v.  Wilson,  14  Ohio,  257. 
(5)  See  Renner  v.  Reed,  3  Pike,  339. 
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(1)  nor  of  recognizance  (z) ;  nor  of  a  private  acC  of  parliafltent  (a) ;  nor  of  ».  otbb« 
letters  patent,  though  pleaded  with  a  profert  (ft) ;  nor  of  a  writ  of  re<simi> 
mens  (e)  ;  nor  of  the  precept  or  warrant  of  a  justice  of  the  peace  (d)  •  And 
oyer  cannot  be  crared  of  an  agreement,  a  note,  or  other  instnnnent  not  un- 
der seal  (e)  (2),  nor  of  a  demise  to  a  stranger,  where  the  party  pleading  it 
was  neither  party  nor  privy  to  it  (/) .  As  it  cannot  be  granted  of  any  deed^ 
&o.  which  is  not  presumed  to  have  been  brought  into  Gonrt  (^),  ihe  de» 
fendant  cannot,  in  an  action  upon  a  bond  conditioned  for  the  performance 
of  covenants  in  another  deed,  crave  oyer  of  such  deed,  but  he,  and  not  the 
plaintiff,  must  show  it  or  the  counterpart  with  a  profert  or  an  excuse  for 
the  omission ;  but  it  seems  that  the  Court  will  compel  the  plaintiff  to  give 
the  defendant  a  copy  to  enable  him  to  plead,  by  grantmg  the  defencumtr 
time  to  plead  until  the  copy  be  provided,  or  the  defendant  making  an  afr 
davit  that  he  has  no  copy  (A).  In  %eire  facias  on  a  jadgment  on  a  deed, 
the  defendant  cannot  demand  oyer  of  the  deed,  for  the  m!irefacia%  is  found- 
ed not  on  the  deed,  bat  on  the  judgment ;  if,  however,  oyer  be  improperly 
craved  and  granted,  and  the  deed  be  stated  upon  it,  the  defect  in  the  plea 
will  be  aided  on  a  general  demurrer  (t). 

Though  a  party  be  entitled  ta  crave  oyer  yet  he  is  not  in  general  bound  When  it 
to  do  so  (*) .    But  in  some  cases  it  must  be  craved.    Thus,  if  the  defence  S^j^in^^ 
be  founded  upon  any  objection  to  the  form  of  the  bond,  as  where  a  bail 
bond  has  been  given  to  the  sheriff,  but  not  by  his  name  of  oflfee,  and  the 
defect  do  not  appear  upon  the  face  of  the  declaration,  oyer  wuit  be  crav- 
ed, and  after  setting  forth  the  bond,  the  defendant  may  demur  (V)  (3>.    And 
in  an  action  at  the  suit  of  an  administrator,  the  defendant  should  crave  oyer, 
and  set  out  the  letters  of  administration,  if  he  wish  to  avail  himself  of  any 
variance  in  *the  statement  of  them  in  the  declararton  (m).    The  instances  [  *482  ] 
in  which  oyer  should  be  demanded,  if  the  defendant's  contract  be  not  truly 
stated  in  the  declaration,  will  be  hereacfter  conodered  (n).    In-  pleading 


(z)  Poph.  202.  (g)  WiUes,  200. 

\aS  Dougl.  476,  477 ;  Tidd,  9th  ed.  588,       {h)  Per  Cur.  Hilary  Tenn,  21  Geo.  3,  K. 
bat  6odb.  186,  is  contra.  B.  Tidd,  9th  ed.  586 ;  1  Saund.  10,  note  1, 


(aS  Dm 
itdodb. 

(b)  1  T.  K.  149 ;  Archb.  164.  and  52. 

(c)  3  Hen.  6, 56.  (t)  1  Saiud.  8  b. 

(d)  21  Hen.  5,  6 ;  Bro.  Oyer,  13.  ih)  2  Lii.  Kep.  221 ;  Archb.  164, 165. 

(e)  Salk.  215.  But  the  Courts  or  jndges,  (/)  Ld.  Raym.  1135 ;  2  Sannd.  60,  n.  3; 
by  analogy  to  the  doctrine  of  oyer,  will  in  36b,  n.  1  j  2  T.  R.  575 ;  Bac.  Ab.  Pleas,  I. 
most  eases  order  that  the  party  have  an  in-  12.  So  in  a  plea  of  non-joinder  of  a  oo- 
spection  and  copy  of  the  instrument,  see  obligor,  1  Sauna.  291. 

Tidd,  9th  ed.  589,  &c.  (m)  2  Wils.  413^ 

(/)  3  Hen.  6,  46.  (n)  Post,  433. 


(1)  Oyer  must  be  craved  and  had  to  put  a  record  before  the  court,  but  oyer  of  the  offi- 
cer's return  to  the  process  is  unnecessary.  Commonwealth  v.  Roby,  12  Pick.  496 ;  Guild 
•.  Richardson,  6  Pick.  364 ;  Slayton  v.  Chester,  4  Mass.  478.  Where  a  judgment  is  ds- 
daied  on  without  a  profert,  no  oyer  can  be  had.  Hall  o.  Williams,  8  Greenl.  434.  Oyer 
must  be  given  of  the  record  of  the  Saperior  Court,  in  Connecticut|-if  required.  Williams 
V.  Perry,  2  Root,  462. 

In  Copp  V.  Gihnan,  2  Blackf.  46,  it  was  held,  that  in  an  action  on  a  judgment,  profert  of 
the  record  is  unnecessarv. 

(2)  See  ante,  466  and  note,  and  Tuggle  v.  Adams,  3  A.  E.  Marsh.  439 ;  Anderson  v, 
Barro,  2  J.  J.  Marsh.  265. 

(3)  So,  in  debt  on  award,  if  it  be  mis-stated  in  the  declaration,  the  defendent  cannot 
fake  advantage  of  the  error  \}y  pleading  no  award,  but  must  crave  oyer  and  demur.  James 
V.  Walruth,  8  Johns.  410.  Ut  semble.  Sed  quaere )  for  an  award  under  seal  need  noi 
be  pleaded  with  proiirt,  and  the  insertion  of  a  profert  wiU  not  enti^ler  to  c^er. 

VoIk  I.  68 
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m.  om.  ptLjuifnit  or  pvifbrffiSncQ  of  ttio  oooditioD  of  ft  bond,  if  wC  eondttion  bo  not  sot 
oat  in  tho  docfaurstion,  die  defendant  mnst  aet  forth  the  eondition  after  crayinf 
oyer (o)  (1).  BntitkneceaBatyin anaetkm on  abondor deed, eonditionel 
for  tfie  performance  of  ooTonanto  in  €matker  deed,  for  the  defendant,  in 
his  plea  of  performance,  to  show  sach  deed  nithoat  craving  oyer  (p). 

Where  either  the  pUdntiff  or  &e  defendant  omits,  in  pleading  a  deed,  of 
nhich  a  profert  is  made,  to  slate  any  part  whidi  is  material  to  the  case  of 
his  opponent,  the  only  way  by  irfuch  the  latter  can  relieve  himself  is  by 
I'njring  oyer  of  the  deed,  and  setting  it  out  in  hae  verba  ;  for  he  cannot 
plead  Siat  by  Ae  said  deed  *Mt  was  foriher  agreed,"  ftc.  {q  )(2). 


B«fti8uig  If  oyer  be  denied  when  it  ovght  to  be  granted,  the  party  making  the 
^^'  claim  shonld  move  the  conrt  to  have  the  prayer  of  oyer  entered  on  record, 
which  entry  is  in  the  nature  of  a  plea ;  and  the  plaintiff  may  counterplead 
tiie  right  to  oyer,  or  to  strike  out  Uie  rest  of  the  pleading  following  the  oyer 
and  demur ;  upon  which  the  judgment  of  the  Court  is,  either  that  the  de- 
fendant have  oyer,  or  that  he  answer  wittout  it  (r) .  On  the  latter  judgment 
the  defendant  may  bring  a  writ  of  error,  for  to  deny  oyer  when  it  ought  to 
be  granted  is  error ;  but  not  e  eewoeno  (s)  (8). 

Uow  The  oyer  of  a  deed  that  has  been  altered  by  a  stranger  must  be  of  the 

giTen.  deed  as  originally  drawn,  and  must  be  so  set  out  in  the  pleading,  or  the  va- 
riance will  be  fotal  (f).  If  oyer  of  a  bond  only  be  craved,  the  other  party 
is  not  bound  to  give  oyer  of  the  ccmdition,  unless  that  be  craved  also  (u)  (4). 
But  if  there  be  a  condition  or  other  matter  indorsed  on  a  deed,  and  which 
was  indorsed  before  execution,  oyer  must  be  granted  of  the  indorsement  as 
well  as  of  the  deed  (jt).  And  a  party  craving  oyer  is  entided  to  a  copy  of 
the  attestation  and  names  of  the  witnesses  (y)  (5).  But,  as  before  observed, 
[  *488  ]  on  oyer  of  a  bond  and  conditicm,  *the  copy  oi  a  deed  referred  to  in  the 
condition  need  not  be  furnished  (z)  (6). 

What  ad-       Qyer  having  been  granted,  the  defendant  has,  it  seems,  at  least  in  the 

ihp  t&kc 

of  oyer           (^)  ^™-  ^f  •  Pleader,  2  V.  4 ;  2  Sannd.  Tidd,  9tlied.  588 ;  Stephen,  2d  ed.  102, 103, 
and  the'       ^^i  n.  2 ;  1  i<i.  9  b,  n.  1.    In  Lil.  Piac.  note.    A  party  properly  craving  oyer  can- 
manner  of  ^^'    ^^i  ^^  ^  ^^  ^^^  ^^  defendant  not  be  compelled  to  plead  until  it  is  given, 
taking  ad-  "^T  P^^^  ^  ^^  please,  withoot  oyer  \  for  2  Stra.  1186 ;  1  Wils.  16. 
vanti^.      ^  °^y  ^^  ^P^^  himself  to  remember  the       (j)  1  Sannd.  9  c,  n.  1 ;  Tidd,  9th  ed.  583 ; 
'      bond  without  hearing  it ;  but  see  Hutt.  fiep.  Bac.  Ab.  Pleas,  1.  12. 
33 ;  1  Keb.  513}  1  Sannd  317,  note  2  ;  Com.        (0  1  Marsh.  217. 
Dig.  Pleader,  2  W.  33  j  Vin.  Ab.  Oyer,  D.  (u\  6  Mod.  237  j  1  Sannd.  9  b,  note  1. 

(p)  See  ante,  431;  1  Sannd.  10,  n.l;  Com.        (z;  Id.  Van  Rensselaer  o.  Poucher,  24 

Dig.  Pleader,  2  W.  33 ;  6  Mod.  237.  Wendell,  316. 
7q)  1  Sannd.  317,  note  2 ;  1  Stra.  227.  (y)  Willes,  288 ;  1  Saund.  9  b,  note  re), 

(r)  1  Sannd.  9  c,  note  1 ;  2/d.46b,n.7;        (z)  iime,  431,  432. 


(H  And  the  omission  is  fatal  on  a  writ  of  error.    United  States  v.  Arthur,  5  Craneh,  257, 

(2)  Oyer  of  a  deed  of  which  profert  is  made  in  the  first  count  of  a  declaration,  does  not 
make  it  part  of  the  record  so  as  to  apply  to  the  other  counts.  Hughes  «.  Moore,  7  Craneh, 
176. 

'3)  State  9.  Hicks,  2  Blackf.  336 ;  Pendleton  v.  Bank  of  Kentucky,  1  Monroe,  171. 

U)  IT.  States  v.  Sawyer,  1  G^Uis,  86,  cited  post,  435,  note. 

(5)  Smith  V.  Alworth,  18  Johns.  445. 

(6)  As  to  the  i\imishing  of  copies  and  when  prcrf^rt  of  the  original  being  made,  oyer  of 
the  original  may  be  demanded.  See  Butler  v.  State,  5  Oill  &;  Johns.  511 ;  Carson  v.  Pearf, 
4  J.  J.  Marsh.  92 ;  Thatcher  9.  Lyman,  5  Mass.  260 ;  Judge  v.  MeniU,  d  N.  Hamp.  256 ; 
Smith  V.  Alworth,  18  Johns.  445 ;  ante,  366,  note. 
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j'8  Bench  (a),  an  eleetioB  irhdUier  or  sot  lie  ivill  let  fiir&  the  deed  m  ».  eTuu 

his  ^ea.    In  that  Court  it  ai^wars  that  he  maj  pkad  irithoot  noticbs  that 

he  has  craved  over  or  stating  the  deed ;  and  if  the  plaintiff  would  avail  hmi- 

self  of  the  deed,  he  should  praj  that  it  be  enrolted,  and  should  state  it  in 

his  replication  (i).    But  it  is  said  that  in  the  Common  Pleas,  if  the  defen*^ 

dant  has  had  oyer,  and  omit  to  set  it  out  in  his  plea,  the  plainitiff  might  m- 

ftert  it  for  him  at  the  head  of  his  plea  in  malung  up  the  issue  (c) :  The  Beg. 

Gen.  Hil.  T.  2  W.  4,  reg.  44,  exfMrcssly  provides  for  a  case  of  this  nature^ 

and  renders  the  practice  uniform.    It  orders  '^  that  if  a  defendant,  after 

craving  oyer  of  a  deed,  omit  to  insert  it  at  the  head  of  his  plea,  the  plainti£^ 

in  making  up  the  issue  or  demurrer  book,  may,  if  he  think  fit,  imert  it  far' 

Jiim  ;  but  the  costs  of  such  insertion  shall  be  in  the  discretion  of  the.taxing 

officers"  (<2).    We  have  before  remarked,  that  if  the  party  craving  oyer  de* 

nre  to  avail  himself  in  pleading  of  the  condition  of  a  bond,  or  a  part  of  a 

deed  not  shown  by  the  pleading  of  the  other  party,  he  must  show  the  oyer 

and  instrument  on  the  face  of  his  own  pleading  (i).    If  no  occasion  of  this 

sort  occur,  it  is  important  to  ciHitsider  whether  or  not  the  deed  be  truly  de» 

scribed  by  the  opponent ;  for  by  setting  it  out  on  oyer,  and  then  pleading 

nan  estfactum^  an  error  in  such  descriptiim  might  oe  cured.    If  the  deed 

be  set  out  on  oyer,  it  becomes  parcel  of  the  record  (1),  and  the  Court  will 

adjudge   upon  it  accordingly,  though  it  were  not  strictly  demandaUe 

when  granted  (/).     Should  the  true  effect  and  meaning  ^  the  deed  be 

mis-stated  in  the  declaration,  the  variance  is  cured  and  becomes  immaterial^ 

if  the  deed  be  set  out  on  the  plea  on  oyer,  and  wm  eit  factum  be  pleaded ; 

jEbr  on  that  issue  the  only  question  at  the  trial  is,  whether  the  deed  as  sst 

out  in  the  plea  was  ezeeuted  by  the  defendant  or  not, .  and  the  jury  are 

not  competent  to  decide  what  is  the  legal  effect  of  the  deed.    In  such 

case  the  defendant  had  better  plead  nan  e$t  fat^m  (^),  without  craving 

oyer ;  and  then  the  question  would  be,  whether  the  deed,  as  deeeriied  in 

the  declaration^  was  executed  by  the  defendant  (A).*  ^  [  •434  ] 

The  tenor  of  the  deed,  as  it  appears  upon  oyer,  is  considered  as  form* 
ing  part  of  the  precedent  pleading  (2),  and,  therefore,  if  the  breach  laid  in 
the  declaration  be  not  supported  by  die  deed,  in  other  words,  if  the  deed 
thus  set  out  in  the  {^ea  be  found  to  contain  in  itself  matter  of  objectkHi 
or  answer  to  the  plaintiff's  case  as  stated  in  the  declaration,  the  defend- 
ant's course  (after  setting  out  the  deed  on  oyer)  is  to  demurs  not  to  make 
the  objection  the  subject-matter  of  a  plea  (i).    The  defendant  moff  demm 

(a)  Stra.  1241  \   1  Wils.  97 ;   Tidd,  9th  setting  out  written  instmments,  emU.  319. 
ed.  589 ;  Com.  Dig.  Pleader,  P.  1.  {h)  4  B.  &  C.  741 ;  7  D.  &  fi,  257,  S.  C. ; 

\b)  Id,  see  11  East,  633 ;  5  Taunt.  707.    Where 

(c)  Id. ;  Barnes,  327 )  Stei^.  2d  ed.  96,  the  declaration  was  upon  a  certain  wrixmg, 

n.  (c).  it  was  held  that  the  oefendant,  by  praying 

{d)  See  Jervis's  Rales,  54,  note  (i),  oyer  amditimes   ieripH   obligat&m  pmAiai, 

(€}  Ante,  430.  aidmitted  it  to  be  a  bond.    Lord  Raym.  1541 ; 

?/)  1  Sannd.  316, 317  j  Salk.  119 ;  Doog.  Cro.  Car.  209. 
476 ;  Tidd.  9th  ed.  589.  (f)  4  B.  &  0.  741,  750  j  7  D.  &  R.  267, 

(g)  See  the  late  act,  9  Geo.  4,  e.  15,  Ibr  S.  C. :  Dougl.  476 ;  Steph.  2d  ed.  97;  Tidd, 

amending  at  the  trial  certain  variances  in  9th  ed.  589. 


(n  Vide  Cooke  •.  Graham,  3  Oranch,  234.    See  2  Hur.  Ic  GiU.  86. 

?2)  Commissioners  v.  Gaines,  Const.  Rep.  459. 

writing  proffered  is  not  a  part  of  the  record  miless  oyer  is  taken.  Adams  s.  Macy,  1 
Bibb,  328 ;  Gist  v.  Steele,  ib.  571 ;  Palmer  9.  M'Ginms,  Hardtn,  504. 

Oyer  of  a  deed  set  forth  in  the  first  count,  does  not  make  that  deed  nart  of  the  record,  so 
as  to  apply  it  to  other  counts  m  the  declaration.    HoglMi  9.  Mooce,  7  Cranch,  176. 


4M  ^  cnrRM. 

fa.  »jw^  after  setting  ent  tlie  deed  on  oyery  if  m  the  deeltmtion  any  part  of  ^ 
deed  which  qualifies  the  contract  as  shown  in  the  dedaraticn,  or  which 
renders  it  dissimilar  to  that  described  in  the  declaration,  be  omitted  or 
misstated  by  the  plaintiff  therein  (A;).  And  if  it  appear  at  the  trial  on 
nan  est  factum  that  there  is  a  variance  between  the  deed  produced  and 
the  oyer,  it  is  fatal  (Z).  Bat  the  defendant  cannot  demur  on  account  of  a 
Tariance  in  an  immaterial  part  between  the  deed  as  stated  in  the  deelaratioui 
and  as  set  out  on  oyer  (m).  If  it  be  material  for  the  plaintiff  in  his 
replication,  &c.  to  show  the  indenture,  he  may  pray  an  enrolment,  and  so 
make  it  part  of  his  replication  (n). 

Before  the  recent  pleading  roles,  Hil.  T.  4  W.  4,t  if  the  oyer  were 
stated,  the  plea  should  in  strictness  be  entitled  of  the  same  term  as  the 
declaration,  for  in  contemplation  of  law  the  deed,  unless  domed,  was  in 
Court  only  durmg  the  term  of  which  it  was  pleaded,  and  was  afterwards 
in  the  custody  of  the  party  to  whom  it  belonged,  and  therefore  when  that 

Eractiee  prevailed,  oyer  of  such  deed  ought  not  in  pleading  to  be  stated  to 
ave  been  demanded  an  a  subsequent  term,  and  consequently  not  after  a 
general  imparlance  (p).  But  now  by  that  rule  a  plea  setting  out  a  deed  on 
Dyer  is,  like  all  others  to  be  dated  of  the  very  day  it  is  pleaded.  Bui 
oyer  might  have  been  craved  after  a  special  imparlance  to  another  day  in 
the  same  term  (p)  ;  and  there  are  precedents,  where  oyer  was  craved  after 
the  statement  of  an  imparlance  (9) ;  and  where  the  plaintiff  declared  in  vsr 
cation  before  the  essoign  day  of  the  following  term,  with  analogy  to  the 
claim  of  conusance  and  pleas  in  abatement,  a  plea  stating  the  claim  of  oyer 
might  have  been  entitled  of  the  term  subsequent  to  the  declaration  witii  a 
special  imparlance,  or  might  have  been  entitied  generally  of  the  preceding 
term  (r).  But  the  recent  rules  put  an  end  to  imparlances,  and  now  require 
r  *485  ]  that  every  plea  be  entitled  on  the  very  day  it  is  pleaded  («).* 

If  the  defendant  assumed  to  set  out  the  whole  of  the  deed  or  condition 
of  a  bond  on  oyer,  the  whole  should  be  stated  with  all  recitals  tfarbatitn  et 
Uteratim;  and  if  tiie  defendant  do  not  set  forth  the  whole,  or  state  it  un- 
truly, the  plaintiff  may  sign  judgment  as  for  want  of  plea  (f) ;  or  may  by 
his  replication  pray  that  the  deed  be  enrolled,  and  set  it  forth,  and  then  it 
seems  may  demur,  for  by  craving  oyer  the  defendant  undertakes  to  set  out 
the  whole  (u),  or  according  to  Beg.  Gen.  Hil.  T.  2  W.  4,  reg.  44,t  he 
may  insert  the  deed  for  the  defendant.  But  in  pleading  to  a  bond  condi- 
tioned for  the  performance  of  covenants  in  another  deed  distinct  from  that 
set  out  on  oyer,  though  the  party  must  state  the  deed  referred  to  in  the  con- 
dition truly^  or  subject  his  plea  to  a  demurrer,  and  the  practice  is  to  set 

(k)  Id, ;  2  Saund.  366,  n.  1.  (q)  i  Saund.  3,  289. 

(I)  1  Marsh.  214  ;  see  atUe,  311.  (r)  2  Wils.  411,  412;  1  T.  R.  278 ;  7  T, 

(m)  1  B.  &  C.  3^ ;  2  D.  ^  R.  662,  S.  C.  R.  447,  note  (d)  {  2  Saund.  2,  n.  2. 

(»)  2  Stra,  124]l ;  I  Wils.  97 ;  1  Saund.        (s)  Reg.  Gen.  HU.  T.  4  W,  reg.  1  and  2. 
Q  b,  n.  1,  ace. ;  Barnes,  327,  amtra.  {t)  1  Saund.  0  b,  n.  1 ;  4  T.  R.  370 ;  Sla- 

fo)  Tidd,  9th  ed.  587 ;  fiteph.  2d  ed.  95  j  ter  c.  Home,  Tidd,  9th  ed.  565  j  5  T.  R, 

\  i^ii9d.  2,  note  ^ ;  Vi^.  Ab.  O^r,  F. ;  662,  663. 

Bac.  Ab.  Pleas,  I.  12.    See  the  form,  3  Bla.       (u)  Com.  Dig.  Pleader,  P.  1 ;  4  T.  R. 

Com.  Appendix,  No.  3,  ace, ;  2  Ld.  Rajrm.  371,  note  {b) ;  1  Saand.  9  b,  note  1.    Bat  it 

fn^O,    cmUra,    And  see   the   precedents,  1  is  laid  down  in  Tidd,  9th  ed.  589,  which 

faond.  3,  289.  cites  2  Salk.  602,  that  the  plaintiff  cannot 

{p)  12  Mod.  99;  2  Show.  10;  Tidd,  9th  dBmor  to  the  plea  for  not  setting  out  the 

^.  587.  whole  of  the  deed  on  oyer. 

^  S$e  Ai&encan  Editor's  Pre£»c$, 
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£Mrth  the  wbole  deed  (x) ;  it  nsj  perhaps  sufflee  to  state  the  snbstance  of  the  m.  otxr. 
deed  and  those  covenants  only  which  he  has  engaged  to  perform,  averring 
l^at  the  indenture  contains  no  other  covenants  on  his  part  (y)  :  or  per- 
haps even  on  allegation  that  the  indenture  contains  no  negative  or  disjunct 
tive  covenants,  with  an  averment  of  general  performance,  would  be  suffi- 
cient (i?)  ;  and  theplaintiif  might  prajan  enrohnent,  and  set  it  forth  if  un* 
truly  stated  (a) .  Certainly  it  would  be  desirable  to  promulgate  a  rule  that 
it  shall  be  sufficient  for  either  party  to  set  out  only  such  parts  of  deeds  or 
instruments  as  may  be  sufficient  to  sustain  any  charge  or  defence  without 
setting  forth  useless  matters. 

When  oyer  is  prayed  of  a  bond  and  the  condition,  it  is  usual  m  a  plea 
not  to  set  forth  the  obligatory  part  of  the  bond,  but  to  say,  "  and  it  is 
read  to  him,  &c."  and  then  to  pray  oyer  of  the  condition,  and  set  forth 
in  hoBc  verba  (1) ;  but  the  bond  ought  to  be  entered  at  large  as  well  as  the 
condition,  if  the  terms  of  the  obligatory  part  be  material  to  the  defence  (6). 
So,  if  it  be  material  to  the  plaintiff  that  the  penal  part  of  the  bond  be  set 
forth,  he  may  in  his  replication  pray  that  it  may  be  enrolled,  and  set  it 
forth  (e)j  or  under  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  44,t  insert  the  deed 
in  the  defendant's  plea  for  him.  If  no  use  is  intended  to  be  made  of  the 
bond  there  is  no  need  to  pray  oyer  of  it  at  all,  or  to  enter  any  such  prayer, 
but  it  is  sufficient  to  pray  oyer  if  the  condition  only  (d)  (2)  ;  for  the  bond 
and  condition  are  considered  as  distinct,  tho  bond  being  complete  without  the 
condition,  therefore  there  may  be  oyer  of  one  without  the  other  («).  If  it 
appear  *to  the  Court  that  wi^  reference  to  the  deed  as  set  out  on  oyer  the  [  «'43g  1 
defendant  has  pleaded  a  false  plea,  the  Court  will  give  judgment  for  the 
plaintiff  upon  a  demurrer  to  the  plea  (/) 


IV.  IMPARLANCES. 

The  term  vmfarlance^  or  Ucentia  loquendij  in  its  most  general  significa-  !▼•  nfpAn- 
tion,  means  time  given  by  the  Court  to  either  party  to  answer  the  pleading  m^"^^* 
of  his  opponent,  as  either  to  plead,  reply,  rejoin,  kc.  and  is  said  to  be  dentine 
nothing  else  but  the  continuance  of  the  cause  till  a  further  day  (^).    But  tice  and 

forms  of. 

(z)  1  Saand.  9;  4  East,  344,  345.  402;  Stepfa.  2d  edit  97;  as  to  the  nataie 

(y)  1  Saund.  317,  note  2.  of  imparlances  in  general.    In  Ikict.  Plac. 

fz^  4  East,  340,  344,  note  (/).  Imparlances,  it  is  thus  defined,  <  imparlance 
aS  1  Saand.  9  b,  note  1 ;  317,  note  2.  est  quando  ipse  defendens  petit  lieentium  in- 
(bS  Lord  Raym.  1135 ;  ante,  430,  433.  terloquendi,  scilicet,  quant  le  defendant  de- 
le) Carth.  301,  302 ;  1  Lutw.  680,  686 ;  1  sire  le  eour  de  donor  a  luy  tempt  de  pleader 

{Saund.  9  b,  n.  1.  al  suit  ou  action  que  et  commence  vers  hnf,^ 

(d)  Lib.  Flac.  209,  pi.  220 ;  1  Saond.  9  b.  Before  declaration  continuance   is  by  dies 

note  1.  dfUvs  prece  partium;  after  declaration  and 

(e^  1  Saand.  9  c,  n.  1 ;  290,  n.  2.  before  issae  joined  by  imparlance;  after  is- 

(/)  1  Saund.  9,  317,  note  2 ;  3  Salk.  119.  sae  joined,  and  before  verdict,  by  vice  comes 

(g)  Bac.  Ab.  Fleas,  Q. ;    see  Com.  Dig.  non  misit  breve ;  and  after  verdict  or  demur- 

Fleader,  D.  and  id.  ibid. ;  1  Sel.  Fr.  ch.  vit.  rer,  by  curia  advisari  wit, 

sect.  3 ;  2  Saund.  1,  note  2 ;  Tidd,  9th  ed. 

(1)  A  small  variance  between  the  oyer  of  a  bond  and  the  declaration,  is  not  regarded ;  as 
where  the  words  were,  *'  or  delay,''  and  in  the  declaration,  "  or  other  delay,''  the  variance 
was  held  immaterial.    Henry  v.  Brown,  19  Johns.  49. 

(2)  Oy^t  of  a  bond  does  not  include  oyer  of  the  condition ;  nor  e  cotwerso.  If  over  is 
wanted  it  shoald  be  of  each ;  but  the  plaintiff  may  have  the  whole  bond  enrolled.  U. 
States  9.  Sawyer,  1  GsUis,  86. 

t  See  Amarican  Editor's  Prefiice. 
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IT.  niPAs.  the  more  oommon  signifioiition  of  the  term  W88  time  to  pUad  (A)t.  la 
LANOBs.  making  up  the  issue  joined  between  the  parties,  and  in  which  all  the  pro- 
ceedings are  necessarily  stated,  an  ent^y  of  an  imparlance  between  the 
declaration  and  plea  was  formerly  frequent  and  sometimes  necessary  (t) ; 
bat  it  was  not  usual  in  framing  a  plea  or  replication  to  state  an  imparlance 
separately,  unless  some  new  matter  has  arisen  since  the  former  pleacUng 
when  it  was  proper  (A;),  as  a  mode  of  introducing  and  stating  at  what  time 
the  new  matter  has  arisen  (Ic), 

Imparlances  were  of  three  descriptions :  Ist,  A  C0mman  or  General  Im- 
parlance ;  2dly,  A  Special  imparlance ;  and  Sdly.  A  0-eneral  Special 
Imparlance  (I).  The  first  was  without  saving  to  the  defendant  any  excep- 
tion against  the  writ  or  jurisdiction,  and  was  always  to  a  subsequent 
[  *437  1  *term  (ni).  In  making  up  the  issue  the  entry  of  such  an  imparlance  might 
haye  been  necessary,  in  order  to  continue  the  cause  in  Court  (n)  ;  but  in 
framing  a  plea  such  an  entry  of  imparlance  was  not  necessary  unless  the 
matter  of  defence  had  arisen  after  the  declaration.  In  general,  pleas  in 
bar  were  entitled  of  the  term  of  which  they  were  pleaded,  without  refer- 
ence to  the  title  of  the  declaration ;  and  as  a  plea  of  tender  might  have 
been  pleaded  as  well  after  as  before  an  imparlance,  even  such  plea  might 
have  been  entided  of  a  term  subsequent  to  the  declaration,  though  it  was 
said  to  be  more  correct  to  entitie  it  of  the  same  term  as  the  declaration, 
in  order  to  avoid  the  inconsistency  of  first  praying  an  imparlance  and  then 
averring  that  the  defendant  has  been  alwaye  readjf  to  pay  (o).  After  the 
entry  of  such  a  general  imparlance,  the  defendant  might  plead  m  har  of 
the  action  though  not  in  ahatemefit  (p),  or  the  yiins<£^itm  of  the  Court ; 
and  therefore,  when  by  the  practice  of  the  Court  the  defendant  waa  at 
liberty  to  plead  in  abatement  in  a  term  subsequent  to  the  declaration,  (as 
occurred  when  the  process  was  returnable  on  the  last  return  of  a  term,  or 
even  before,  and  the  plaintiiF  had  neglected  to  deliver  or  file  his  declara- 
tion four  days  exclusive  before  the  end  of  the  term,  or  had  neglected  to  de- 
clare before  the  essoign  day  of  that  term,)  the  defendant  must  have  pleaded 
such  plea  in  abatement  either  of  the  same  term  as  the  declaration,  or  of 
the  subsequent  term  ^th  a  special  imparlance ;  and  if  it  were  pleaded  of  the 
latter  without  such  a  special  imparlance,  the  pluntiff  might  have  ngned 
judgment  as  for  want  of  a  plea  (jq).  But  where  a  bill  was  filed  m  Trinity 
vacation  against  an  attorney,  entitled  as  of  Trinity  term,  and  the  defend- 
ant pleaded  in  abatement  as  of  Mchaelmas  term,  without  an  imparlance, 
the  plea  was  held  good  (r). 

A  Special  imparlance  was  with  a  eaving  of  all  exceptions  to  the  writ, 
bill  or  count,  and  after  this  imparlance  the  defendant  may  plead  in  abate- 
rs) 2  Saond.    1,  n.   2 ;   2  Show.   310 ;    be  done  after  each;  see  2  Saand.  1,  n,  2 ; 
Barnes,  346.  Tidd,  9th  ed.  462. 

(t)  2  Saund.  1,  n.  2 ;  5  Co.  75;  Xidd,9th       (m)  6  Mod.  28;  2  Saond.  2  a. 
«d.  720.  (»)  Ante,  436. 

(k)  See  the  form  in  a  plea  and  in  a  r^       (o)  2  Saund.  1,  2,  n.  2 :  1  Id,  33,  note  2 ; 
iicatum,  vol.  iii.  889  to  881.    After  issue.    Bnrr.  59 :  Tidd,  9th  ed.  463. 
any  new  matter  must  have  been  pleaded       (p)  2  M.  &  Sel.  484. 
puis  darrein  continuana.    See  the  forms,  post,        (q)  2  Saund.  1,  n.  2 ;  4  T.  R.  520 ;  6  T. 
vol,  iii.  1244.  B.  369 ;  7  T.  B.  447,  note  d. 

(/)  2  Bla.  Rep.   1095, 1096.    And  as  to       rr)  3  B.  Ac  Aid.  259 ;  1  Chit.  Rep.  704, 
«      the  diffeient  kinds  of  imparlances,  and  when    S.C. 
and  how  granted,  and  wnat  may  or  may  not 


t  See  Amr(rifJ»  £4itor'8  Fftlace, 
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ment  (•),  but  not  to  the  jarisdiciicm  of  the  Oourt  unless  founded  on  a  per-  it. 
9(mdl  privilege,  as  that  of  an  attorney,  Ac.  (0*  In  cases  where  the  defend-  ^ 
ant  was  entitled  to  a  special  imparlancei  it  was  in  the  Common  Fleas  granted 
of  course  by  the  prothonotary  upon  an  application  to  him  within  the  first 
four  days  of  the  term  subsequent  to  that  of  the  declaration :  but  in  the 
King's  Bench,  it  was  said  to  be  granted  only  by  leave  of  the  Court  ob- 
tained by  a  side  bar  rule  (u).  In  both  Courts  the  special  imparlance  must 
have  been  stated  in  a  plea  *in  abatement,  when  it  was  entitled  of  a  term  r  •4gg  1 
subsequent  to  the  declaration  (2;). 

The  third  description  of  imparlance,  usually  denominated  a  Q-enerdl 
Special  imparlance,  was  with  a  saving  of  all  exceptions  whatsoever  (^), 
and  could  only  be  obtained  by  an  application  to  the  Court  on  motion  with* 
in  four  days  of  the  next  term  after  the  declaration  ;  and  it  was  in  the 
discretion  of  the  Court,  governed  by  the  particular  circumstances  of  the 
case,  to  grant  it  or  not ;  and  it  would  not  be  granted  in  order  to  enable  the 
defendant  to  plead  to  the  jurisdiction  if  he  had  appeared  by  attorney.  The 
prothonotary  had  no  power  to  grant  this  description  of  imparlance,  and  a 
plea  under  a  grant  by  him  would  be  a  nullity,  and  the  plaintiff  might  sign 
judgment  or  at  least  ^reivondeaa  ouster  might  be  awarded  (z).  When 
this  imparlance  had  been  obtuned,  the  defendant  might  not  only  plead  in 
abatement  of  the  writ  or  count,  but  also  personal  privUege  (a).  In  point 
of  form  this  imparlance  was  similar  to  the  last  with  the  exception  of  the 
words ''  scmng  to  himself  all  adoantages  and  exceptions  whatsoever"  and 
sometimes  in  addition  to  these  words  the  following  are  added  :  ^^  as  well 
to  the  writ  and  declaration  as  to  the  jurisdiction  of  this  Court ;"  (U)  but 
the  first  is  the  better  form. 

If  the  defendant  pleaded  to  the  jurisdiction,  or  to  the  disability  of  the 
plaintiff  or  defendant  to  sue  or  be  sued,  after  a  general  imparlance,  or  to 
the  jurisdiction  after  a  special  imparlance,  the  plaintiff  might  in  general  ei- 
ther sign  judgment  or  apply  to  the  Court  to  set  aside  the  plea,  or  he  might 
demur  to  it,  or  allege  the  imparlance  in  his  replication  by  way  of  estop- 
pel ;  but  if  the  plaintiff,  instead  of  taking  any  of  these  advantages,  reply 
to  the  special  matter  of  the  plea,  the  fault  was  aided  ((?). 

As  regards  personal  actions  commenced  in  either  of  the  superior  Courts,  Imparfaui- 
after  the  distinctions  between  the  Terms  and  Vacations  were  for  many  ^^^^^ 
purposes  annulled  by  statute  11  G.  4,  and  1  W.  4,  c,  70,  and  1  W.  4,  ^tions 
c.  3,  and  plaintifis  were,  by  2  W.  4,  c.  89,  sect.  11,  enabled  to  declare  now  yirtu- 
and  expedite  their  actions  in  the  vacations,  it  was  finally  settled,  after  some  j^^ecTcmd 
opinions  and  decisions  to  the  contrary,  that  imparlances  in  such  actions  sugges" 
were  virtually  aboUshed  (d) ;  and  Reg.  Gten.  Bfil.  T.  4  W.  4,  reg.  2,t  ^  « 

(5)  1  Lutw.  6,  and  Bac.  Ab.  Fleas,  C.  4 ;  (y)  See  the  forms,  post,  yoI.  iii.  889  to  892. 

2  Bla.  Rep.  1095.  h)  2  Saand.  2  b.  note  2. 

Ct)  Hardr.  365 ;  Bac.  Ab.  Fleas,  C.  4.  (a)  Id, ;  1  Lev.  54. 

(v)  2  Bla.  R.  1094  :  2  Sauod.  1,  2,  note  (b)  2  Bla.  R.  1044;  2  Saond.  2  a,  note  2. 

2 :  R.  E.  5  Ann. ;  Tidd,  9th  ed.  462,  4621  h)  2  Saand.  2  b,  n.  2 :  Tidd,  9th  edit. 

(z)  4  T.  R.  420,  521 ;  6  T.  R.  369  -,  7  T.  463,  464. 

R.  447,  in  which  1  Bla.  Rep.  51 ;  1  Wils.  (d)  Nurse  o.  Geeting,  3  Dowl.  142, 158  ,• 

261.  were  overruled.    In  all  cases  the  im-  1  Crom.  M.  &  Ros.  567 ;  Wigley  «.  Tom- 

pariance  in  such  case  should  be  stated  in  the  lins,  3  Dow.  7 ;  3  Chitty's  Gen.  Prac.  103, 

issue,  2  Saund.  1  e,  note  2.  104. 


t  See  Ameikaa  Editor's  F^re&ee 
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expressly  orders  that  no  entry  of  continiifttices  by  way  of  imparlance  shall 
be  made,  but  provides  for  the  statement  of  matters  that  may  have  arisen 
pending  the  action  and  *8ince  the  last  pending,  by  way  of  suggestian  or  al- 
legation^  and  the  forms  of  which  statements  will  be  found  in  the  commence* 
ment  of  the  third  volume  of  this  edition  (e).  In  case  of  death  of  one  of 
several  plaintiffs  or  defendants  pending  a  stit,  the  8  &  9  W.  3,  c.  11, 
sect.  7,  directs  that  if  the  cause  of  action  survive,  the  suit  shall  not  abate, 
provided  the  death  be  duly  suggested  or  stated  on  the  records.  In  the 
commencement  of  the  third  volume  there  will  be  found  several  forms  of 
such  suggestions,  which  should  be  duly  made  in  the  earliest  instance,  or 
at  least  within  eight  days  afterwards  (/). 

(e)  See  Bosanquet's   Bules  5  and  6  in    2 ;  and  see  fonn,  Bosanqnet's  Bules,  131 ; 
notes ;  see  form,  id.  131.  nxiApost,  vol.  iii. 

(/)  See  Reg.  Gen.  Hil.  T.  4  W.  4,  le^. 


[  440  ] 


CHAPTER  VI. 

Of  Pleas  to  the  JurUdiction^  and  in  Abatement^  and  the  Proceedingd^ 

thereon. 

The  law  has  prescribed  and  setfled  the  order  of  pleading  which  the  de-  ^^^l  ^^ 
fendanfc  is  to  pursue,  and  although  it  has  been  objected  that  as  regards  pleas  P^*^**^* 
in  abatement  the  division  is  more  subtle  than  useful,  yet  as  regulating  in 
some  respects  the  forms  of  commencements  and  conclusions  of  the  pleas, 
and  the  right  to  plead  another  plea  in  abatement  in  some  cases  after  judg- 
ment against  the  defendant  of  respondeas  ouster,  it  is  deemed  hero  expe- 
dient to  adhere  to  the  ancient  order,  especially  as  no  preferable  arrange^ 
ment  has  been  suggested,  viz.  (a). 

let.  To  the  jurisdiction  of  the  Court. 
2dly,  To  the  diBahility^  ^c.  of  the  person. 

ilst.   Of  the  plaintiff. 
2dly.   Of  the  defendant. 
Sdly.  To  the  Count  or  declaration. 
4My.  To  the  Writ. 

{ 1st.  To  the  form  of  the  writ. 

!\st.  Matter  apparent  on  the  face  of  it. 
2dly.  Matter  dehors. 
2(Cy.  To  the  action  of  the  writ, 
btkly.     ib  the  action  itself  in  bar  thereof  (6)  (1). 

This,  it  is  said,  is  the  natural  order  of  pleading,  because  each  subsequent 
plea  admits  that  there  is  no  foundation  for  the  former,  and  precludes  the 
defendant  from  afterwards  availing  himself  of  the  matter,  as  when  the  de- 
fendant pleads  to  the  person  of  the  plaintiff  he  admits  the  jurisdiction  of 
the  Court,  for  it  would  be  nugatory  to  plead  that  defence  in  a  court  which 
has  no  jurisdiction  (c)  ;  and  when  the  defendant  pleads  to  the  count  he  ad- 
mits that  the  plaintiff  is  able  to  sue  him  *and  the  defendant  to  be  sued ;  [  M41  ] 
and  when  the  defendant  pleads  to  the  form  of  the  writ  he  admits  the  form 
of  the  count ;  and  after  a  plea  in  bar  to  the  action  the  defendant  cannot 

(a)  See  Stephens  on  Pleading,  2d  ed.  71,  (c)  In  Inferior  Courts,  however,  this  does 

n.  (e) ;  and  see  the  arrangement  of  the  sub-  not  obtain,  for  if  such  court  have  not  jaris- 

jeet  of  Abatement,  Comvn's  Digest  and  Ba-  diction  over  the  sabject-matter,  it  wiU  be  a 

con's  Abridgeraeni,  tit.  Abatement.  ground  of  nonsuit  on  the  tha],  1  T.  R.  151 ; 

{h)  Ptr  Holt,  C.  J.,  2  Ld.  Raym.  970 ;  ante,  428 ;  and  if  there  be  a  total  want  of 

Latch.  178 ;  Co.  Lit.  303,  304 ;  Gilb.  C.  P.  jurisdiction  in  any  of  the  Courts  in  Eng- 

49 ;  Doc.  Plac.  in  Preface ;  Com.  Dig.  Abate-  land,  the  matter  may  be  pleaded  in  bar,  or 

ment,  C. )  Tidd,  9th  ed.  630 ;   and  for  an  given  in  evidence  under  the  general  issue, 

account  of  the  various  kinds  of  pleas  in  even  in   actions  in  the  superior  Court  at 

Equity,  and  their  essential   difference,  see  Westminster;   6  East,  583,-    1  East,  352; 

Beames'  PI.  £q.  chap.  II.  Tidd,  9th  ed.  960. 


(1)  The  order  of  pleading  does  not  appear  to  have  varied  much  from  this  scheme,  even 
at  the  eariiest  periods  of  the  law.    1  Reeve's  Hist.  £.  L.  451 ;  2  Reev«'a  Hist.  E.  L.  226. 
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fLEADiKe.  of  the  suit  (d)  (1). 

V  this  order  of  pleading  be  inverted,  the  defendant  will  be  precluded 
from  pleading  any  matter  prior  in  point  of  order  (e).  And  this  is  material, 
for  though  it  is  said  that  after  a  judgment  of  respondeas  ouster  there  can  be 
no  plea  in  abatement,  because,  if  it  were  allowed,  there  would  be  no  end 
of  such  pleas  (/)  ;  yet  this  must  be  understood  of  pleas  in  abatement  in  the 
8ame  degree  as  popish  recusancy  and  outlawry  (^),  which  are  both  to  the 
person  ;  for  the  defendant  may  plead  to  the  person  of  the  plaintiff,  and  if 
that  be  overruled  he  might  afterwards,  if  in  time,  plead  to  the  form  of  the 
writ  (A). 

The  more  general  iXy\&\orx  oi  pleas  is,  however,  1st,  Fleas  IHlatory; 
2dly,  Pleas  Peremptory  (i).  Of  the  former  description  are  pleas  to  tihe 
jurisdiction ;  to  the  disability  of  the  person  ;  to  the  count  or  declaration^ 
and  to  the  writ ;  of  the  latter  or  peremptory  kind,  and  which  lead  to  an 
issue  which  finally  settles  the  dispute,  are  pleas  in  bar  of  die  action. 
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Pleas  of  this  description  though  iu  effect  they  abate  the  writ  (2) ,  yet  differ 
from  pleas  in  abatement,  principally  in  three  points,  viz.  that  they  must  be 
pleaded  in  person  ;  that  at  all  events  before  the  recent  pleading  rules,  Hil. 
Term,  4  W.  4,  only  half  defence  should  bo  made ;  and  that  they  should 
conclude  si  curia  cognoscere  vdit^  and  not  quod  bil  a  cassetur  (i).  Objec- 
tion even  to  the  jurisdiction  of  the  superior  Courts  may  in  some  cases  be 
taken  under  the  generrl  issue,  but  in  general  they  must  be  pleaded  (3). 
In  all  transitory  actions,  and  in  local  actions  arising  in  England  or  Wales, 
if  there  be  no  plea  to  the  jurisdiction,  the  Courts  at  Westminster  may  in 
general  hold  plea  thereof  (Z).  And  therefore  it  cannot  be  pleaded  that 
the  debt  is  under  40^.  and  ought  to  have  been  sued  for  in  the  County 
Court,  because  the  superior  Courts  have  concurrent  jurisdiction,  and  the 
[  *442  ]  only  course  *is  to  apply  to  the  superior  Court  by  motion  to  stay  the  pro- 
ceedings (9n).  The  instances  in  which  an  action  may  be  brought  here,  aU 
though  the  cause  of  action  arose  in  a  foreign  country,  have  been  already 
noticed  (n).    Where  the  court  has  no  jurisdiction  at  common  law,  or  it 


Cd)  Gilb.  C.  p.  50 ;  Com.  Dig.  Abatement, 
q.  I.  23,  24. 

(e)  Co.  Lit.  303 ;  Com.  Dig.  Abatement, 
C. ;  Doc.  Plac.  Prefece. 

(/)  Bac.  Ab.  Abatement,  0. ;  Gilb.  C.  P. 
m ;  2  Satmd.  401 ;  12  Mod.  230. 

(g)  Hetl.  126. 

($)  Com.  Dig.  Abatement,  I.  3,  4 ;  Bac. 
Abr.  Pleas,  K.  1. 

(i)  See  Stephen,  2d  edit.  ^ ;  and  t(2.  Ap* 
penaix,  note  19. 

(k)  Bbc.  Ab[.  Pleas,  E.  2,  and  abatement ; 


5  Mod.  146 ;  1  Salk.  298 ;  3  Bla.  Com.  301. 
As  to  pleas  to  the  jurisdiction  in  general,  see 
claim  of  conusance,  ante,  422;  Com.  Dig. 
Abatement,  D. ;  Bac.  Ab.  Pleas,  £.  and 
Courts,  D.  and  Gilb.  C.  P.  187  to  197  ;  Tidd, 
9th  edit.  630;  in  equity,  Beames*  PI.  £q.  57, 
252. 

(/)  Andr.  198  j  1  Wood,  193 ;  Bac  Ab, 
Pleas,  E.  1. 

(m)  Sandall  v.  Bennett,  2  Adol.  Sl  £L  204, 

(«)  Ante,  267,  275. 


(1)  Palmer  0.  Evertson,  2  Cow.  417. 

(2)  Want  of  jurisdiction  in  the  court  will  abate  a  writ.  Ingalls  v.  Richardson,  3  Meti 
calf,  340 ;  Osgood  v.  Thurston,  23  Pick.  110.  The  court  wiU  abate  a  writ  exoMdo,  where 
it  appears  on  the  record  that  it  has  no  jurisdiction  of  the  case.  Osgood  v.  Thurston,  23 
Pick.  110. 

(3)  It  may  be  shown  nndoT  the  general  issue,  that  there  is  no  court  in  the  ooontry  which 
has  jurisdiction  of  the  caus^.  Rea  v.  Hayden,  3  Mass.  11^4 ;  AQthon  v.  Fisher,  Doug,  690, 
A.  13?.    M  Tidfi  Smith  «.  glder,  3  Johns.  U3, 
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has  been  taken  away  by  act  of  parliament,  such  want  of  jarisdiction  may 
in  general  be  pleaded  in  bar^  or  gi^en  in  evidence  under  the  general  issue, 
and  it  is  not  properly  the  subject  of  a  plea  in  abatement  (a).  And  it  has 
been  recently  decided  that  where  a  public  statute  for  erecting  a  Court  of 
inferior  jurisdiction  enacts  that  no  action  for  any  debt  not  amounting  to 
40^.,  &c.  and  recoverable  by  that  act,  shall  be  brought  against  any  per- 
son residing  within  the  jurisdiction,  &c.,  such  statute  is  a  defence  upon 
the  general  issue  to  a  party  bringing  himself  within  it,  who  is  sued  in  th0 
superior  Courts,  unless  the  statute  direct  another  course  of  proceeding  (j?). 
In  other  cases  the  statutes  relating  to  the  Courts  of  Bequests,  and  which 
inrest  them  with  exclusive  jurisdiction  in  certain  cases,  enable  the  debtor, 
if  sued  elsewhere,  to  plead  the  exemption  in  bar,  or  direct  that  a  iug^s- 
Hon  of  the  matter  shall  be  entered  on  the  rolL  G^ie  exact  mode  of  relief 
pointed  out  by  the  respective  statutes  must  be  strictly  pursued  (g). 

In  most  of  the  inferior  Courts  the  want  of  jurisdiction  is  fatal  to  tkef 
suit,  without  any  plea  stating  the  objection,  for  the  cause  of  action  musi 
be  alleged  to  have  arisen  within  the  jurisdiction,  or  a  writ  of  false  judg- 
ment may  be  supported ;  and  if  the  fact  be  so  alleged  but  ziot  so  provea, 
the  plaintiff  ought  to  be  nonsuited  on  the  general  issue ;  and  if  the  inferior 
Court  admit  the  jurisdiction,  a  bill  of  exoeptions  may  be  tetidered,  or  a 
prohibition  issued  (r).  lu  these  cases,  however,  the  defendant  may  pleaJ 
to  the  jurisdiction,  which  seems  to  be  the  safer  course  (s). 

We  have  already  seen  that  the  defendant  can  only  plead  to  the  jurisdic- 
tion, where  the  grant  to  the  inferior  Court  was  habere  cognitionem  placir 
torwm,  with  exchmve  words  (i).  In  this  ease  the  plea  cannot  be  in  bar. 
At  common  law  there  was  a  distmction  between  h  foreign  plea  and  aptea 
to  the  jurisdiction.  A  foreign  plea  was  where  *the  action  was  carried  r  •^^g  i 
out  of  the  county  or  place  where  the  venue  was  laid  (u).  Ancient  de- 
mesne, and  all  pleas  of  privilege,  are  pleas  to  the  jurisdiction,  and  not 
foreign  pleas  {x).  It  was  always  necessary  before  the  statute  of  Ann  to 
verify  a  foreign  plea  by  affidavit,  but  not  a  plea  to  the  jurisdiction  Qf). 

Pleas  to  the  jurisdiction,  when  the  objection  cannot  be  otherwise  tak- 
en, are  either  in  local  or  transitory  actions.  The  defendant  may,  in  local 
actions,  plead  to  the  jurisdiction,  when  the  cause  of  action  accrued  in  a 
jurisdiction  into  which. ir^t;^  domirii  regis  non  currit  (z).  Therefore  he 
might  plead  that  the  lands  are  ancient  demesne,  holden  of  the  king's  ma- 
nor (a)  ;  and  before  the  late  statute  (i)  he  might  have  pleaded  that  the 


(o)  6  East/  583 ;  1  East,  352 ;  4  T.  R. 
503. 

fp)  1  East,  352. 

Iq)  Per  Lord  Kenyon,  1  East,  364.  Sev- 
eral of  these  statutes  are  collected,  and  the 
mode  of  proceeding  is  pointed  out  in  Tidd, 
8th  edition,  989  to  995 ;  9th  edit.  d54  to  962  •, 
and  see  Mr.  Tidd  Pratt's  comprehensive  col- 
lection of  the  statutes  relating  to  Courts  of 
Beqnest.  In  many  instances  if  the  debt  be 
manifestly  less  than  iOs.  and  be  recoverable 
in  the  CoiuUy  Court,  ice,  the  superior  Courts 
will  stay  the  proceedings  in  the  action,  Tidd, 
9th  edit.  516 ;  but  the  objection  cannot  be 
pleaded,  see  2  Adol.  &  £1.  204. 

(r)  Gilb.  C.  P.  188,  189 ;  Bac.  Ab.  Picas, 
£.  1 ;  Courts,  D.  4  ;  1  Sannd.  98,  note  1. 

(5)  Bac.  Ab.  Courts,  D.  4 ;  see  the  ppece^ 
«knts  of  plea  and  replication,  1  Wei>tir.  5Jr, 


60,  69,  78 ;  and  I  Wentw.  Index  j  Lil^Ent. 
475.    See  forms,  post,  vol.  iii. 

(t)  Ante,  423. 

(«)  1  Saund.  96,  note  1 ;  Carth.  402 ;  Vin. 
Ab.  Foreign  Flela.  See  the  precedent,  Lil. 
Ent.  475. 

(x)  Vin.  Ab.  Foreign  Pleas,  A.  II :  5Modr 
335. 

(y)  1  Saund;  98,  note  1 ;  Carth.  402 ;  Vin. 
Ab.  Foreign  Pleas,  5  Mod.  335. 

(z)  Bac  Ah.  Courts,  D.  3  j  GUb.  C.  P. 
191 ;  1  Wils.  206  ;  3  East,  128. 

(a)  10  East,  523 ;  Com.  Dig.  Abatement, 
D.  1 ;  Ld.  Raym.  1418  ;  1  Salk.  66 ;  see  the 
precedents  in  Heme,  351 ;  Rast.  Ent.  101  ^ 
Thomp.  Ent.  2;  Mod.  Ent.  249  j  3  Inst.  C. 
8,9;  Hans.  103;  1  Wenlw.  51;  and  s60 
other  forms  and  replications,  1  Went.  lnd««^ 

(b)  I  Wm.  4,  c.  70,  s.  13. 
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TO  THi  cause  of  action  arose  in  Wales  (c) ;  or  in  a  county  palatine  ((f).  Bo  he 
may  plead  that  the  oanse  of  action  arose  in  the  cinque  ports  (e),  or  in  Lon- 
don (/  ),  or  any  other  exclusive  jurisdiction  (g)  ;  But  Ely  is  not  an  exempt 
jurisdiction,  though  the  bishop  may  demand  consuance  (A).  It  has  been 
held  that  it  may  be  pleaded  in  a  local  action  that  the  lands  are  out  of  the 
realm  (t) ;  but  as  this  might  be  pleaded  in  bar,  or  be  given  in  evidence 
under  the  general  issue,  it  is  unnecessary  to  plead  such  matter  in  abate- 
ment (A:).  In  ejectmentj  as  the  real  defendant  is  obliged  on  appearing  to 
enter  into  the  consent  rule,  and  to  plead  the  general  issue,  he  cannot  plead 
to  the  jurisdiction  without  leave  of  the  Court  (Z). 

In  all  transitory  actions  the  Courts  at  Westminster  have  jurisdiction, 
unless  taken  away  by  particular  act  of  parliament  (m),  and  with  the  excep- 
tion in  favor  of  the  Universities  of  Oxford  and  Cambridge  (n),  unless  the 
plaintiir  by  his  declaration  shows  that  the  action  accrued  in  an  exclusive 
r  *444  1  jurisdiction,  no  objection  to  that  of  the  'Superior  Courts  can  be  taken  (o). 
And  if  the  declaration  disclose  the  fact,  still  the  defendant  cannot  demur  or 
move  in  arrest  of  judgment,  but  must  plead  to  the  jurisdiction  (je)).  It  has 
been  said  that  there  are  no  pleas  to  the  jurisdiction  of  the  Courts  at  West- 
minster in  transitory  actions,  unless  the  plaintiff  by  his  declaration  admits 
that  the  cause  of  action  accrued  in  a  county  palatine  (9).  It  is,  however, 
presumed  that  those  cases  were  only  put  as  instances,  and  that  if  it  ap- 
peared on  the  face  of  the  declaration  that  the  cause  of  action  arose  in  any 
other  exclusive  or  exempt  jurisdiction,  a  plea  to  the  jurisdiction  might  be 
pleaded  (r). 

Some  pleas  in  abatement  arising  from  privilege  o{ person,  may  be  classed 
under  pleas  to  the  jurisdiction,  in  respect  of  their  affecting  the  jurisdiction 
of  the  Court,  and  concluding  whether  the  Court  ought  to  have  further  con- 
usance of  the  suit  («) ;  as  where  an  attorney  or  officer  of  a  particular 
Court,  a  tinner,  or  scholar  of  the  Universities,  b  sued  out  of  the  proper 
Court  (0  (1). 

Where  a  person  is  wrongfully  sued  in  an  inferior  Court  he  must  tender 

u)  Com.  Dig.  Abatement,  D.  2 ;  1  Wils.  (m)  Bac.  Ab.  Cnarts,  D.  3 ;   see  the  dif> 

193  ;    Dougl.  213.     See  the  precedents,  1  ferent  statutes,  Tidd,  9th  edit.  954  to  962. 

Wentw.  45,  49,  68 ;  1  Wils.  193.  (n)  Bac.  Ab.  Courts,  D.  3 ;  Glib.  C.  P. 

(d)  Com.  Dig.  Abatement,  D.  2.    See  the  191 ;  Wood,  Inst.  520 ;  Vin.  Ab.  University, 

precedents.  Rast.  Ent.  419;   Hcrne,  7;   3  E. 

Inst.  CI.  14  J  1  Wentw.  49.  (0)  4  Inst.  213;  1  Sid.  103;  Gilb.  C.  P. 

Ce)  Com.  Dig.  Abatement,  D.  3  ;  4  Inst.  191 ;  Bac.  Ab.  Courts,  D.  3. 

224;  Jenk.  190;  Keil.  88.    See  the  prece-  (o)  Carth.  11,354;  Bac.  Ab.  Courts,  D. 

dents,  Bro.  Red.  475,  and  1  Wentw.  Index.  3 ;  Gilb.  C.  P.  191 ;  5  Mod.  144. 


(/)  3  Leon.  148.  (q)  4  Inst.  212,  213,  and  other  authorities, 

(g)  Bro.  Ab.  Conusance,  52  ;  1  Bla.  Rep.  Tidd,  9th  ed.  631,  note  (c). 

197.    See  the  precedents,  1  Wentw.  Index.  (r)  See  1  Wils.  193.    See  the  precedents 

(h)  Carth.  109  ;  Salk.  193  ;  3  East,  128,  in  transitory  actions  Id. ;  1  Wentw.  45,  49, 

138.  68. 

(t)  Show.   191,  1  Salk.  80;   Com.  Dig.  (s)  See  the  precedent,  8  T.  R.  631 ;  Com. 

Abatement,  D.  3.  Dig.  Abatement,  D.  4 ;  Bac.  Ab.  Abatement, 

(it)  6  East,  583 ;  4  T.  R.  503 ;  ante,  277,  C.  Fleas,  £.  2  ;  Lutw.  45,  639 ;  22  Vin.  Ab. 

287.  9  ;  3  T.  R.  186  ;  5  Mod.  146  ;  Gilb.  C.  P. 

7)  Bla.  Rep.   197  ;  3  Wils.  51 ;  2  Sira.  208,  209,  cited  5  Mod.  335;  12  East,  544. 

8  T.  R.  474.  (/)  See  the  precedents,  post,  vol.  iii. 


CO 

1120; 


(1)  Vide  King  r.  Coit,  4  Day,  134.  An  attorney  sued  jointly  with  another,  cannot  avail 
himself  of  his  privilege.  Tiffany  v.  Dri^gs,  13  Johns.  252;  Wood  v.  Mann,  I  Sumner, 
578 ;  Brooks  v.  Patterson,  1  Johns.  Cas.  328 ;  Gilbert  v.  Vanderpool,  15  Johns.  242. 
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bis  plea  to  the  jurisdiction  in  propria  peruana  sedente  curia,  and  made 
oath  of  the  truth  thereof  (1)  ;  and  if  the  inferior  Court  will  not  accept  his 
plea  he  may  have  a  prohibition  from  one  of  the  common  law  Courts  at 
Westminster,  or  in  vacation  from  the  court  of  Chancery  (u).  In  the  su- 
perior Courts  a  plea  to  the  jurisdiction  must  be  pleaded  within  four  days, 
both  the  first  and  last  of  which  are  inclusive,  after  declaration  (x),  and 
generally  before  imparlances  (y).  Formerly  it  must  have  been  entitled  of 
the  same  term  as  the  declaration  (2),  but  Reg.  Gen.  Hil.  T.  4  W.  4,  now 
requires  every  pleading  to  be  entitled  of  the  day  of  the  month  and  year 
when  the  same  is  pleaded,  and  shall  bear  no  other  time  or  date.  It  must 
be  pleaded  in  person,  and  not  by  attorney,  because  the  latter  would  admit 
the  jurisdiction  of  the  Court  (a)  ;  and  for  the  same  reason,  at  least  before 
Reg.  Gen.  Hil.  T.  4  W.  4,  full  defence  ought  not  to  be  made,  but  only 
half  defence,  though  the  words  "  when,  ^c."  would  suffice  (6).  A  party 
paying  money  into  Court,  admits  the  jurisdiction  of  such  Court,  *and  can- 
not plead  in  abatement  to  it  (<?)  (2).  After  stating  the  appearance  and  de- 
fence, the  plea  may  proceed  at  once  to  show  the  defect  of  jurisdiction,  with- 
out any  preliminary  prayer  si  curia  cognoscere  velit,  &c.  (c2). 

In  all  pleas  to  the  jurisdiction  of  the  superior  Courts,  it  must  be  shown 
that  there  is  another  Court  in  which  justice  may  be  effectually  administer- 
ed (3),  for  if  there  be  no  other  mode  of  trial,  &;c.  that  alone  would  give  the 
superior  Court  jurisdiction  («).  In  transitory  actions,  it  was  necessary  to 
aver  in  a  plea  that  county  palatine  Court  ought  to  entertain  the  suit ;  either 
that  the  defendant  dwelt  in  the  county  palatine,  or  that  he  had  sufficient 
goods  and  chattels  there  by  which  he  might  be  attached,  otherwise  the 
plea  could  not  be  allowed  lest  a  failure  of  justice  should  ensue  (/).  But 
in  a  plea  to  the  jurisdiction  of  an  inferior  Court  it  was  sufficient  to  allege 
that  the  cause  of  action  accrued  out  of  its  jurisdiction,  without  showing  [  *445  ] 
the  jurisdiction  to  which  the  plaintiff  should  have  resorted  (^),  These 
pleas  should  conclude  yiith  a  prayer,  "si  curia  cognoscere velit,'^  or"re- 
spondere  non  debet,**  and  not  "  quod  hilla  vel  breve  cassetur^*  (A).  The 
former  was  the  most  usual  conclusion  when  the  subject-matter  of  the  plea 


(tt)  1  Saund.  98, 1. 1  ^  6  Mod.  146 ;  Bac. 
Ab.  Pleas.  E. ;  Courts,  D.  4^  Pleas,  £.  1  j 
ante,  425. 

{x)  8  T.  B.  474 ;  Com.  Dig.  Abatement, 
D.  9 ;  Tidd,  9th  ed.  638,  139.  When  other- 
wise, id. 

{y)  Ante^  437 ;  Com.  Dig.  Abatement,  D. 
9  ;  Gilb.  C.  P.  187  ;  Bac.  Ab.  Pleas,  £.  2. 

(z)  Anie^  427  to  429. 

(a)  2  Saund.  309  b ;  Gilb.  C.  P.  187  ;  Bac. 
Ab.  Abatement,  A.  Pleas,  6cc.  2 ;  8  T.  B. 
631. 

[b)  Ante,  429  ;  2  Saund.  209  b. 

[c)  5£sp.  Rep.  21,  22. 

(d)  See  the  forms,  Bast.  Ent.  101,  419 ; 
Heme,  351 ;  1  Wils.  193,  and  ante,  425. 
Bm  see  the  precedent,  8  T.  B.  631. 

(€)  6  East,  598,  600  j  Cowp.  172;  Carth. 


i 


355  ;  3  Leon.  148 ;  4  T.  B.  503  j  4  Inst.  213  ; 
Bac.  Ab.  Abatement,  A.  Courts,  D.  3.  So 
the  Courts  by  analogy  will  not  stay  the  pro- 
ceedings, although  the  debt  be  under  405.,  if 
there  be  no  inferior  Court,  which  has  jurisdic- 
tion over  it,  3  B.  &  P.  617 ;  Tidd,  9lh  ed. 
516 ;  and  see  Sandal  v.  Bennett,  2  Adol.  dc 
£1.  204. 

(/)  Carth.  355  J  Tidd,  9lh  ed.  631.  See 
the  precedents,  pasty  vol.  iii. 

(g)  6  East,  600,  6ol ;  and  see  the  prece- 
dents, 1  Wentw.  51,  60,  61,  78  ;  pest,voL  iii. 

(h)  Bac.  Ab.  Pleas,  £  2 ;  Latch.  178  j  5 
Mod.  146  ;  Bro.  Jurisdiction,  pi.  17 ;  2  Saund. 
209;  Bast.  Ent.  101,  419;  Heme,  351;  1 
Wils.  193 ;  Lmw.  45,  639 ;  2  Bich.  C.  P.  10: 
Lil.  Ent.  9. 


n)  Teasdale  v.  The  Bambler,  Bee,  9  ;  Hortons  v,  Townes,  6  Leigh,  47. 

(2)  Want  of  jurisdiction  of  the  panics,  and  of  the  subject  matter,  cannot  be  waived. 
Morton  J.,  in  Carlisle  v.  Weston,  21  Pick.  535;  Osgood  v,  Thurston,  23  Pick.  110.  But 
mere  defects  in  the  service  or  teste,  or  place  of  return,  may,  when  the  court  has  jurisdiction 
in  other  respects,  be  waived.  Carlisle  v.  Weston,  21  Pick.  535 ;  Simonds  t».  Parker,  1 
JVIetcalf,  508. 

(3)  Vide  Lawrence  v.  Smith,  5  Mass.  362 ;  Bea  v.  Hayden,  3  Mass.  24 ;  Jones  v.  Win- 
cheaier,  6  N.  Homp.  497 ;  Dumoossay  v,  Delevit,  3  Har.  dm  Johns.  151. 


445  ^P  PLEAS 


I.  FLEAS 

TO   THE 

ICRISDIC- 

TIOX. 


related  to  the  cause  of  action,  and  the  respondere  non  debet  seema  proper 
where  the  objection  to  fte  juriadictton  is  a  personal  priviledge  (i).  If  the 
plea  were  to  conclade  in  bar  to  the  action,  the  jarisdiction  would  thereby 
in  general  be  admitted  (k). 


Affidavit        In  support  of  a  plea  to  the  jurisdiction  there  must  in  general  be  an  affi- 

(0-  davit  of  the  truth  of  its  contents  (m)  (1).    And  where  ancient  demesne  is 

pleaded,  the  af&da^t  must  state  that  the  lands  are  holden  of  a  manor  which 

is  ancient  demesne,  that  there  is  a  Court  of  ancient  demesne  regularly 

holden  ;  and  that  the  lessor  of  the  plamtiff  has  a  freehold  interest  (n). 

Replica-  io  the  plea  of  ancient  demesne  the  plaintiff  may  reply  that  the  *land 
r^M4R  1  i^  pl^&<^&hle  at  common  law,  and  traverse  that  the  manor  is  ancient  de- 
L  J  mesne,  or  he  may  reply  without  a  traverse  (0).    The  replication  to  a  plea 

to  the  jurisdiction  in  general  commences  with  a  statement  that  the  writ 
ought  not  to  be  quashed,  or  that  the  Court  ought  not  be  ousted  of  their 
jurisdiction,  because,  &c.  (p)  ;  and  concludes  to  the  country  if  the  replica- 
tion merely  deny  the  subject-matter  of  the  plea  (^).  Where  the  plaintiff 
demurs  to  the  plea,  he  states  that  he  is  not  bound  to  answer  the  plea,  and 
that  the  same  is  not  sufficient  to  prevent  the  Court  from  having  conusance 
of  the  action  (r) ;  the  language  of  the  joinder  in  demurrer  corresponds  with 
that  of  the  demurrer  («). 

The  judgment  in  these  cases  is,  that  the  writ  shall  abate,  or  reepondeat 
ouster  if). 


IN  ABATE 
JiENT. 


II.   OF  PLEAS  IN  ABATEMENT  {u). 

II.  OF  PLEAS  Whenever  the  subject-matter  of  the  plea  of  the  defence  is,  that  the  plaintiff 
cannot  maintain  any  action  at  any  time  whether  present  or  future  in  respect 
of  the  supposed  cause  of  action,  it  may,  and  usually  must,  be  pleaded  in 
bar ;  but  matter  which  merely  defeats  the  present  proceeding,  and  does 
not  show  that  the  plaintiff  is  forever  concluded,  should  in  general  be 
pleaded  in  abatement  (T)^  from  the  French  ahatre(x).    The  criterion 

(t)  a. ;  bat  the  plea  of  an  attomej  sued  (u)  Although  pleas  in  abatement  of  the 
by  latitat  in  his  own  Coart  may  conclude  51  wnt  in  respect  ox  Variancts,  &c.  have  now 
twria  cognescere  velit,  12  East,  444 ;  and  see  been  virtually  abolished  by  the  modern  prac- 
the  present  form,  post^  vol.  iii.  tice  of  the  Courts  not  permitting  oyer  of  the 
(k)  Vin.  Ab.  Courts,  Jurisdiction,  N.  a.  forit  so  as  to  disclose  that  variance^  and 
(I)  As  to  the  time  of  swearing  the  affidavit,  although  pleas  of  misnomer  have  been  ex- 
see  3  Chitty^s  Gen,  Prac.  712.  pressly  abolished  by  the  3  &  4,  c.  42,  s.  11, 
(«t)  4  Ann.  c.  17  s.  LI ;  Bac.  Ab.  Courts,  and  pleas  of  nonjoittder  are  much  limited, 
i).  4.    See  antej  425,  426.  yet  there  are  still  many  instances  in  which 
^»)  Bnrr.  1046.  pleas  in  abatement  may  still   be  usefully 
^0)  Com.  Dig.  Abatemeut,  D.  1.  pleaded,    and    students    and    practitioners 
[p)  Thomp.  £nt.  2 ;  Rast.£nt.  101 ;  Clift.  should  examine  the  subject ;  see  in  general 
£nt.  17.  Com.  Dig.  Abatement,  1  Wentw.  aAd  postf 
(q)  Id.  Tol.  iii.    As  to  pleas  in  abatement  in  Courts 
V)  Bast.  Ent.  419  j  1  Wils.  194.  of  equUt/t  see  Beames'  PI.  £q.  53,  54,  57, 
[5)  Id,  280,  (kc. 

t)  Vin.  Ab.  Courts,  Jurisdiction,  N.  a  j  (a;)  4  T.  R.  227 ;  Bac.  Ab.  Abatement, 

Com.  Dig.  Abatement,  1. 14.  N.  Com.  Dig.  Abatement,  B. ;  3  Campb.  152. 

(1)  Teasdale  v.  The  Rambler,  Bee,  9. 

(2)  A  plea  in  abatement,  alleging  thtft  thet^  are  Others  liable'  with  the  defendant  does  not 
admit  the  existence  of  asf  •onmoc  whalertr^  lh«  a«w  parties  >eiag  eooiiitioiially  aamedi 


iLBATB- 
MfiMT. 
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or  leading  distinction  between  a  plea  in  abatement  and  a  plea  in  bar  is,  that  "'/Jf^J  ^^ 
the  former  must  not  only  point  out  the  plaintiflf's  error,  but  must  show  him 
how  it  may  be  corrected,  and  furnish  him  with  materials  for  avoiding  the 
Bame  mistake  in  another  suit  in  regard  to  the  same  cause  of  action ;  or  in 
technical  language  must  give  the  plaintiff  a  better  writ  {y)  (1).  There  are, 
however,  some  matters  which  may  be  pleaded  either  in  abatement  or  in 
bar  ;  as  in  replevin  for  goods,  the  defendant  may  plead  property  in  him- 
self or  in  a  stranger  (2),  either  in  abatement  or  in  bar  (z).  So  outlawry  (3) 
for  felony,  alien  enemy  (4)  at  the  time  of  the  contract  (a),  and  'attainder,  [  *447  ] 
by  either  of  which  the  cause  of  action  forfeited^  may  be  pleaded  in  abate- 
ment or  in  bar  (V)  ;  and  when  the  defendant  has  omitted  to  plead  such 
matter  in  abatement  in  due  time,  he  must  plead  in  bar  ((?). 

There  were  instances  in  which  the  right  of  action,  and  even  the  present 
suit,  was  suspended  only,  and  not  destroyed,  and  when  the  matter  could 
only  be  pleaded  in  abatement,  and  the  plea  should  conclude  si  responderi 
debet  quausque^  &c.  and  when  the  disability  is  removed  the  suit  will  pro- 
ceed  (i).  Of  that  description  was  parol  demurrer  ;  the  meaning  of  which  nmner^" 
was,  that  the  pleading  should  be  stayed.  That  occurred  where  an  infant  abolished 
heir  was  sued  on  the  specialty  debt  of  his  ancestor,  and  pleaded  his  nonage,  ^y^  ^-^^ 
not  as  a  bar  or  defence,  but  merely  in  suspension  of  the  existing  proceed-  ^•^'»**'  *  ' 
ings  until  he  arrived  at  his  full  age  (e).  A  plea  of  this  nature  was  termed, 
and  was  for  the  most  purposes  a  plea  in  abatement ;  but  in  this  respect  it 
was  dissimilar,  that  it  operated  only  as  a  temporary  suspension  of  the  pre- 
sent suit,  and  did  not,  like  the  generality  of  pleas  in  abatement,  allege  mat- 
ter, which,  although  it  gave  a  better  and  another  action,  had  the  effect  of 
destroying  altogether  the  suit  which  it  is  pleaded.  The  right,  however, 
of  parol  demurrer  was  taken  away  by  the  stat.  1  W.  4,  c.  47,  sect.  10, 
which  enacts  tha*t  where  any  action,  suit,  or  other  prodeeding  for  the  pay- 
ment of  debts  or  any  other  purpose  shall  be  commenced  or  prosecuted  by 
or  against  any  infant  under  the  age  of  21  years,  either  alone  or  together 
with  any  other  person  or  persons,  the  parol  shall  not  demur,  but  such  ac- 
tion, suit,  or  other  proceedings  shall  be  prosecuted  and  carried  on  in  the 
same  manner  and  as  effectually  as  any  action  or  suit  could  before  the  pas- 
sing of  this  act  be  carried  on  or  prosecuted  by  or  against  any  infant  where 
according  to  law  the  infant  did  not  demur. 

(y)  See  1  Saund.  274,  note  3,  285,  note  4;  maUers  in  ejiit/y,  see  Beames'  PI.  £q.  100, 

see  1  Chitty  on  Pleading,  5th  ed.  491.  109,  112. 

{z)  1  Salk.  5.  (c)  fiac.  Ab.  Fleas,  C.  3. 

(a)  3  Camp.  152,  153.  {d)  Ld.  Aaym.  105;  12 Mod.  400 ;  4  East, 

{b)  Bac.  Ab.  Abatement,  N. ;  Com.  Dig:.  ^4. 

Abatement,  K. ;  Co.  Lit.  128  b,  129  b ;  Ld.  («)  See  Com.  Dig.  Infant,  D. ;  Bast.  360, 

Baym.  1249;  Bro.  Vade  Mecnm,  252 ;  Gilb.  326,  S79;  Bro.  Bed.   195 ;  4  T.  B.  77;  4 

C.  P.  200 ;  Tidd,  9th  ed.  634.    But  a  d«-  East,  485 ;  Stephen,  2d  ed.  68.    Parolf  i.  e. 

fendant  cannot    plead    hit    own  attainder,  laqu^.     2>emMr,    iis    from    detMorrtr^    '*to 

Forst.  C.  L.  61  te  53.    As  to  pleas  of  these  stay." 


to  enable  the  defendant  to  connect  them  with  whaterer  contract  may  be  proved ;  but  it 
operetes  no  farther  than  to  preclude  an  objection  for  want  of  parties  a  second  time,  and  the 
puintiff  is  bound  to  prove  his  case  against  aU  who  are  named,  as  if  there  had  never  been 
ft  proceeding  to  ascertain  them.    Whitner  v.  Schlatter,  2  Bawle,  359. 

(1)  Wihion  V.  Nevans,  20  Pick.  20. 

(2)  Vide  Ilsley  v.  Stnbbs,  5  Mass.  285 ;  Harrison  r.  Mlntosh,  1  Johns.  S80. 


(3)  See  post  J  483,  note  t . 


U)  Vdie  Bell  v.  Chapman,  10  Johns.  183.    But  whether  pleaded  in  abatement  or  in  bar, 
U  is  only  a  temporary  disability.    Ibid,    Russell «.  Sldpwith,  1  Seiig.  ^  Bawle,  310, 
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II.  PLEAS       Pleas  in  abatement  we  have  already  seen  (/)  are  divided  mto  those  re- 
iN  ABATE,   luting 

MENT.  ^ 

IsL     To  the  diBability  of  the  person  suing  or  being  sued;  aSy 

1st     Of  the  plaintiff; 
idly.  Of  the  d^endant. 
[  •448  ]  2dlf/,     To  the  count  or  declaration.* 

^dly.     To  the  writ  (^). 

1st.     To  the  form  of  the  torit. 

1st.    Matter  apparent  on  the  face  of  it. 
2dly.  Matter  dehors. 
2dltf.     To  tite  action  of  the  unit. 

The  subject  will  be  considered  in  reference  to  the  above  division,  and 
will  be  concluded  by  some  observations  on  the  form  and  qualities  of  a  plea 
in  abatement,  on  the  affidavit  of  its  truth,  and  on  the  replication  and  other 
proceedings. 

X.  RELA-  Pleas  to  the  ability  of  tJie  plaintiff  show  that  he  is  incapable  of  com- 
THE  PER-  n^oncing  or  continuing  his  suit  by  denying  his  existence,  as  that  he,  or 
SON.  one  of  the  plaintiffs,  at  the  time  of  the  commencement  of  the  suit,  was  a^- 
titious  person  (/i)(l),  or  by  alleging  that  he  is  dead  (i)  (2).  So,  where  a 
sole  plaintiff  dies  pending  his  suit,  such  death  may  be  pleaded  in  abatement 
(A;)  ;  but  in  the  case  of  several  plaintiiis  or  defendants,  the  death  of  one  does 
not  abate  the  suit,  if  the  cause  of  action  survive  to  or  against  the  survivors  (Z). 
So,  the  defendant  may  plead  in  abatement  or,  as  we  have  just  seen  (m), 
in  bar,  that  the  plaintiff  is  an  alien  enemey  (n)  (3),  attainted  of  trea- 
son or  felony  (o)  ;  or  outlawed  upon  mesne  or  final  process  (p):     So,  the 

(/)  Ante  J  440 ;  Com.  Dig.  Abatement,  C.  j  L.  j  Com.  Dig.  Abatement,  E.  17. 

Stephen,  2d  ed.  70.  (k)  Bac.  Ab.  Abatement,  F. ;  Com.  Dig. 

{g)  Mr.  Serjeant  Stephen  obsenres,  2d  ed.  Abatement,  H.  32,  33. 

Pleadings,  71,  n.  c,  that  these  divisions  of  (/)  8  &  9  W.  3,  c.   11,  s.  7,  Chitty's  Col. 

pleas  in  abatement  to  the  writ*  seems  to  be  Stat.  1,  2. 

more  subtle  than  useful,  and  do  not  in  modem  (m)  Axtt^  446. 

practice  often    come    under    consideration.  (»)  Com.  Dig.  Abatement,  E.  4  ;   Bac. 

Still,  however,  as  the  ancient  forms  of  com-  Ab.  Abatement,  B.  3 ;  1  Doc.  Plac  8.    See 

mencement   and    conclusion    depended    in  forms ;  3  Inst.  CI.  16 ;  2  Stra.  1081 ;  2  Ld. 

some  measure  on  the  classification  of  the  Raym.  1243 ;  Lutw.  34 ;  1  Wentw.  Index, 

plea,  the  student  may  find  it  useful  to  keep  8  ,*  Gilb.  C.  F.  205 ;  see  the  precedents  in 

in  view  the  arrangement.    There  is  always  bar,  oojt,  vol.  iii. 

great  danger  in  departing  from  old  forms  (o)  Carth.  137,   138:   Com.  Dig.  Abate- 

or  even  arrangements.  ment,  £.  3.    See  the  form,  1  Wentw.  7;  2 

(h)  Com.  Dig.  Abatement,  £.  16 ;   Bac.  B.  dc  Aid.  258. 

Ab   Abatement,  F. ;  1  Wils.  302;  Gilb.  C.  (p)  Gilb.  C.    P.   196,   197;    Com.    Dig. 

P.  248;  seethe  precedents,  Ast.  Ent.  10;  3  Abatement,  E.  3;  Bac.  Ab.  Abatement,  B. 

lojBt.  CI.  89 ;  1  Wentw.  50;  and  Index,  11.  I ;  see  the  form  Lutw.  6,  1529 ;  3  Inst.  CI. 

(t)  Ast.  Ent.  8 ;  3  Inst.  CI.  75,  &c. ;  1  23 ;  1  Wentw.  Index,  7 ;  1  East,  634. 
Wentw.  Index,   11 ;   Bac.  Ab.  Abatement, 

(1)  Dob  V,  Penfield,  19  Johns.  308;  Boston  Type  Foundry  o.  Spooner,  5  Vermt.  93; 
Doe  V.  Penfield,  19  Johns.  308 ;  CampbelTo.  Galbreath,  5  Watts,  423. 

(2)  Alexander  v.  Davidson,  2  M'Mullan,  49 ;  Camden  v.  Robertson,  2  Scammon,  507 ; 
Humphreys  v.  Irvine,  6  Smedes  6c  Marsh.  205.  But  the  death  of  the  lessor  in  ejectment 
does  not  abate  the  suit.  Frier  v.  Jackson,  8  Johns.  495.  Where  an  action  is  brought  in 
the  name  of  the  judges  of  the  '^  county  Court"  and  the  court  is  abolished,  it  is  a  good  plea 
in  abatement,  that  there  are  no  such  judges.    Judges  v.  Phillips,  2  Bay,  519. 

(3)  Bell  V.  Chapman,  10  Johns.  133  ;  Jackson  v.  Decker,  11  Johns.  4 18 ;  Hutchinson  r. 
BrocK,  11  Mass.  119 ;  Levine  v.  Taylor,  12  Mass,  8 ;  Parkinson  v,  Wentworth,  11  Mass. 
26 ;  Russell  v.  Skipwith,  6  Binn.  241 ;  Baywell  v.  Babe,  1  Rand.  282 ;  Clarke  v.  Morey, 
10  Johns.  69 ;  Coxe  v,  Galick,  5  Halst.  328 ;  Brinley  o.  Avery,  Kirby,  25. 
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defendant  may  plead  in  abatement  that  the  plaintiff  is  under  a  pr8emiinire(;) ;  i. 
or  excommnnioated  (r)  ;  or  that  the  plaintiff  (milesa  he  sue  with  others  as  °"^ 
executor)  is  an  infant,  and  has  declared  by  attorney  («)  (1),  and  this  is  the 
proper  mode  of  taking  advantage  of  the  objection  in  the  case  of  plain- 
tiffs (0  (2).  The  effect  of  the  bankruptcy  of  the  plaintiff  pending  the  *8uit  [  *449  ] 
has  been  already  noticed  (u}.  When  &feme  covert  has  no  interest  what- 
ever in  the  subject-matter  of  the  action,  and  consequently  ought  not  to  be 
made  a  party,  and  she  sues  either  with  or  without  her  husband,  the  defend- 
ant will  obtain  a  nonsuit  on  a  plea  in  bar  of  her  coverture,  or  a  plea  in  re* 
plevin  that  she  had  no  property  in  her  goods  (x).  But  where  the  feme  was 
legally  interested  before  or  during  her  coverture  in  tfie  subject-matter  <^ 
the  action  and  might  properly  join  with  the  husband,  but  sues  alone,  her 
coverture  can  only  be  pleaded  in  abatement,  and  cannot  be  ^ven  in  evi- 
dence under  the  general  issue,  or  pleaded  in  bar ;  at  least  this  rule  obtains 
in  action  for  torts  (^).  If  the  plaintiff  take  husband  after  suing  out  the 
writ,  and  before  the  declaration,  the  defendant  cannot  give  the  coverture  in 
evidence  under  the  general  issue  but  must  plead  it  in  abatement  (2)  (3),  as 
matter  arising  before  plea  or  pending  the  suit  (a)  (4). 

Pleas  in  abatement  to  the  person  of  the  defendant  (li)  are  coverture  (5)  ;  Of  the  de- 
and  formerly  infancy  before   parol  demurrer,  now  abolished,  but  a  defend-  ^^  *^^' 
ant  could  not  avail  himself  of  his  own  attainder  (c).     Coverture  at  the  time 
when  the  supposed  contract  was  entered  into  must  be  pleaded  in  bar  (6), 
though  before  the  Reg.  Gen.  Hil.  T.  4  W.  4,  it  might  have  been  given  in 
evidence  under  the  general  issue  non  aasumpnt  or  non  est  factum  ((f) ;  but 

(q)  Co.  Lit.   129  b  'j   Com.  Dig.  Abate-  (0  2  Saund.  212,  n.  5. 

ment,  E.  7.  («)  AjUey  23. 

(r)  Latw.  17;  3  Inst.  CI.   18;  Cro.  Jac.  (x)  Ante,  28  to  33. 

82 ;  Bac.  Ab.  Abatement,  B.  2  ;  1  Wentw.  (y)  Antt,  28  to  33,  72  to  75. 

Index  ;  GUb.  C,  P.  202.    In  equity,  Beame's  (z)  6  T.  R.  265. 

Eq.  PI.  9,  106,  &c.  (a)  4  East,  502. 

(5)  Bro.  R.  475,  476  ;  3  Inst.  CI.  55,  19  ;  {b)  In  equkyy  Beames,  Fl.  Eq.  129. 

CUft,  11 ;  1  Mod.  Ent.  20 ;  1  Wentw.  58  ;  (c)  AsUCy  447,  n.  (b). 

id.  Index,  10 ;  see  the  form,  2  Saund.  209  a.  (J)  12  Mod-  101 ;  8  T.  R.  545. 

(1)  Vide  Schermerhorn  v.  Jenkins,  7  Johns.  373.  Infancy,  if  plaintiff  sue  in  hi^i  own 
name,  and  not  by  guardian  or  next  friend,  is  a  good  plea  in  abatement,  but  can  be  ex- 
cepted to  only  by  plea  in  abatement.  Schermerhorn  1;.  Jenkins,  7  Johns.  373 ;  Young  v. 
Young,  3  N.  Hamp.  345 ;  Blood  o.  Harrington,  8  Pick.  552 ;  Smith  v.  Van  Hantea,  5 
Halst.  381 ;  Trask  v.  Stone,  7  Mass.  241 ;  Long  i>.  Whiddeu,  2  N,  Hamp.  435,  487 ;  Drago 
r.  Moso,  1  Spcer,  212.  It  is  a  good  plea  in  abatement  that  the  plaintiff  was,  when  the  suit 
was  commenced,  insane  and  under  guardianship.    Collard  v.  Crane,  Brayt.  18. 

(2)  The  existence  of  the  plaintiff  (corporation)  can  be  contested  only  by  plea  in  abate- 
ment. Boston  Type  Foundry  0.  Spooner,  5  Vermt.  93 ;  Proprietors,  &c.  v.  Call,  1  Mass. 
485 ;  Parish  in  Sutton  ».  Cole,  3  Pick.  236  ;  Conard  i>.  Atlantic  Insurance  Co.,  1  Peters, 
450 ;  Society,  &c.  v.  Panlet,  4  Peters,  501 ;  see  Shivers  v.  Wilson,  5  Har.  &  J.  130 ;  Ed- 
wards V.  Ford,  2  Bailey,  461. 

(3)  Haines  v.  Corliss,  4  Mass.  659 ;  Wilson  v.  Hamilton,  4  Sei^.  dc  R.  238  ;  GuphiU  v, 
Isbell,  I  Bailey,  369  ;  Bates  v.  Stevens,  4  Vermt.  545  ;  Swan  ».  Wilkinson,  14  Mass.  295 ; 
Templeton  v.  Clovey,  1  Blackf.  288 ;  Chirac  ©.  Reinicker,  11  Wheat.  303  ;  Northum  0.  Kel- 
logg, 15  Conn.  569.  If  a/sjM  toh  administratrix  marry  pending  an  action  commenced  by 
her,  the  suit  abates.  Swan  ».  Wilkinson,  14  Mass.  295  ;  5  Greenl  181.  But  if  see  be  one 
of  several  administrators,  and  marry  pending  an  action  brought  by  them  all,  the  action  is 
not  thereby  abated.    Newell  v.  Marcy,  17  Mass.  341. 

(4)  But  coverture  of  the  plaintiff,  since  the  bringing  of  the  suit  cannot  be  pleaded  after  a 
plea  in  bar ;  unless  it  takes  place  after  the  plea  in  bar,  in  which  case  it  ma^  be  done ;  but 
the  defendant  must  not  suffer  a  continuance  to  intervene  between  the  happenmg  of  this  new 
matter,  or  its  coming  to  his  knowledge,  and  pleading  it.  Wilson  v.  Hamilton,  4  Serg.  &  R, 
238. 

(5)  Surlell  v,  Brailsford,  2  Bay,  333. 

(6)  Coverture  between  the  parties  to  the  action  can  only  be  pleaded  in  bar,  as  it  is  im- 
possible in  such  a  case  to  give  the  party  a  better  writ.    Steer  v.  Steer,  14  Serg.  6c  R.  379. 
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I.  EBLAT-  wbere  the  objection  does  not  go  to  the  liability  of  the  feme,  but  is  xnerely 
zNo  TO  TRB  ^{jj^jj  ^jjg  husband  ought  to  have  been  sued  jointly  with  her,  as  where,  sinee 
entering  into  the  contract,  or  committing  the  tort,  she  has  married,  she 
must,  when  sued  alone,  plead  her  coverture  in  abatement,  and  aver  that  her  I 

husband  is  living  («).  If  the  defendant  marry  after  the  commencement  of 
the  suit,  such  coverture  cannot  bo  pleaded  even  in  abatement  (/)  (1).  To 
the  plea  of  coverture  the  plaintiff  may  reply  any  matter  which  affords  him 
a  right  to  sue  the  defendant  alone,  although  she  be  a  married  woman  (^). 
Infancy  might  formerly  be  pleaded  in  abatement  in  an  action  upon  a  spe- 
cialty, when  the  defendant  was  sued  as  heir  on  the  obligation  of  his  ances- 
tor, in  which  case  the  parol  was  to  demur^  or  proceedings  be  stayed  till  he 
comes  of  age  (K) ;  but  that  privilege  did  not  extend  to  an  infant  devisee  (t^ 
(2),  and  was  finally  altogether  abolished  by  1  W.  4,  e.  47,  s.  10  (A). 

Privilege  The  uniformity  of  process  act,  2  W.  4,  c.  39,  subjects  peers  and  mem- 
os a  peer,  j^^  ^  parliament  to  a  writ  of  summons,  in  the  same  form  as  ordinary  per- 
[  *450  ]  sons,  and  therefore  there  cannot  be  a  plea  in  abatement  as  *a  peer,  mere- 
ly on  account  of  his  having  been  served  with  that  process.  A  plea  of  priv- 
ilege by  a  peer  is  therefore  more  limited  than  heretofore  (ly.  But  if  arres- 
tedy  a  peer  may  obtain  his  discharge,  or  his  bail  may  be  discharged  on  sum- 
mary application  (2)  (3).  A  peer  cannot  now  plead  misnomer  any  more 
than  any  other  subject  (m). 

n.  w^T-       Pleas  in  abatement  to  the  count  could  only  be  pleaded  in  actions  by  orig- 

TOuiiT  ™  '°*'  ^"*'  ^^®  ^^^  *®*  ^^  ^^®  parties  after  appearance  and  admission  of 
'  *  the  jurisdiction  of  the  Court  over  the  subject-matter  of  the  cause,  and  of 
the  ability  of  the  plaintiff  to  sue  and  the  defendant  to  be  sued,  is  the  dec- 
laration or  count,  after  which  formerly  the  defendant  might  demand  oyer  of 
the  writ,  and  then  the  same  being  set  forth  on  the  roll,  if  there  were  any 
variance  between  the  count  and  the  writ,  or  between  the  writ  and  a  record^ 
specialty,  &c.  mentioned  in  the  count,  the  defendant  might  plead  such  va- 
riance in  abatement  or  demur,  move  in  arrest  of  judgment,  or  sustain  er- 
ror (n).  But  as  a  variance  between  the  writ  and  count  could  in  no  case 
be  pleaded  without  craving  oyer  of  the  writ  ((>),  and  the  defendant  cannot 
now  have  such  oyer  (p),  the  variance  or  defect  b  no  longer  pleadable  m 
abatement,  and  if  it  be  pleaded,  the  plaintiff  may  sign  judgment,  or  move 
the  Court  to  set  it  aside  (9)  ;  nor  will  the  Court  set  aside  the  proceeding  in 
respect  of  the  variance  (r). 

(e)  AnU,  59,  92,  93.  (»)  2  Wils.  394 ;  Com.  Dig.  Abatement, 

(/)  Bac,  Ab.    Abatement,  G. ;    2  Stra.    G.  8  ;  3  Inst.  CI.  62;  Reg.  pi.  277,  278. 
814  ;  et  vide  Lom,  27  ;  2  Ld.  Raym.  1525.  (o)  2  Wils.  394,  395. 


I 


(g)  See  Ante,  57  to  59.  (p)  See  ante,  244,  430. 

*)  Supra,  (q)  1   B.   &   P.   646.  647;  3   Id.  395;  7 

t)  4  East,  485.  East,  383  ;  Tidd,  9th  ed.  636  j  Steph.  2d  ed. 

k)  See  the  enactment,  ante,  417.  70,  73. 

(I)  8  Bing.  54,  174,  416.  (r)  2  WUs.  393  ;  3  East,  167  j  ante,  253, 

(m)  3  dc  4  W.  4,  e.  42,  s.  11  &  12  and  post.  244. 

(1)  Crocket  v.  Ross,  5  Greenl.  445  ;  Commonwealth  v,  Fhillipsbnry,  10  Mass.  58 ;  Hen- 
derson V.  M'Clure,  2  M'Cord,  469, 

(2)  It  has  been  held,  in  Connecticut,  that  the  privilege  of  the  defendant  as  a  member  of 
the  legislature,  was  pleadable  in  abatement.  King  v.  Coit,  4  Day,  129.  It  is  a  good  cause 
for  abating  a  writ,  tnat  the  defendant  was  arrested  at  a  time  when  he  was  privileged  from 
arrest.  Hubbard  v.  Sanborn,  2  N.  Ham  p.  468 ;  Grand  v.  Bedinger,  4 .  Monro,  539.  Or 
that  he  was  served  with  process  in  any  way  while  privileged  from  suits.  Van  Alstyne  v. 
Dearborn,  2  Wend.  586;  Habey  v.  Steward,  1  South.  366:  Greening  v.  Sheffield,  Minor^ 
276. 

(3)  A  privilege  from  arrest  must  be  pleaded  in  abatement.    Grove  v.  Campbell,  9  Yer-^ 
far,  7. 


IN  ABATEMENT. 
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Pleas  in  abatmnent  to  the  writ  or  iiU  are  so  termed  rather  from  their  m.  tMLkt- 
effect  than  from  their  being  strictly  such  pleas,  for  as  oyer  of  the  writ  can  ""^ZL™* 
DO  longer  be  craved  (1),  no  objection  can  be  taken  by  plea  to  matter  which 
is  merely  contained  in  the  vfrit  (ji).  But  if  the  mistake  in  the  writ  5^  ear- 
ried  dm  vMo  thededarationy  or  rather  if  the  declaration  which  is  presumed 
to  correspond  with  the  writ,  be  incorrect  in  respect  of  some  eztrirmc  mat- 
ter, it  is  then  open  to  the  defendant  to  plead  in  abatement  to  the  writ  (i) 
(2)  ;  and  there  is  no  plea  to  the  declaration  alone  but  in  bar  (u).  Pleas 
in  abatement  of  the  writ  or  bill  are  to  the  form  or  to  the  ciction  thereof  (sT) : 
those  of  the  first  description  were  formerly  either  matter  apparent  on  the 
fiice  of  the  writ  or  bill  (y)  (3),  or  matter  dehort  (z).  Formerly  a  defect 
in  the  form  of  the  writ,  apparent  on  the  face  of  it ;  as  repugnancy,  vari- 
ance from  the  record  or  specialty,  want  of  sufficient  time  between  the  teste 
and  return  (a),  or  in  actions  by  original,  the  omission  or  mistake  in  the 


(s)  Ante,  244,  430. 

(0  1  B.  Ac  F.  648 ;  10  Mod.  210,  211. 
(if)  10  Mod.  210  ;  2  Saund.  209  d. 
(x)  Com.  Dig.  Abatement,  H.  1,  17. 


&€. 


(y)  Com.  Dig.  Abatement,  H.  1. 
?z)  Com.  Dig.  Abatement,  H.  17. 


1  Lutw.  25 ;  3  Inst.  CI.  49,  54,  66, 


(1)  Tucker  v,  Perley,  5  N.  Hamp.  345. 

(2)  Schenck  v.  Schenck,  5  Halst.  274;  Chirac  «.  Reinicker,  11  Wheat.  302.  Vahanoe 
between  the  writ  and  the  declaration  is  matter  of  abatement  or  special  demurrer.  Newlin 
V.  Palmer,  11  Serg.  &  Rawle,  98  j  Giles  v,  Ferryman,  1  Har.  &  Gill.  164  ;  Duvall  i>.  Craig, 
2  Wheat.  45 ;  White  v.  Walker,  1  Monro,  35 :  Haney  v,  Townsend,  i  M'Cord,  207 ;  Gar> 
land  V.  Chattle,  12  Johns.  530 ;  Palmer  o.  M'Ginnis,  Hardin,  505 ;  Prince  v.  Lamb,  1 
Brsese,  298 ;  Bank  of  New  Brunswick  o.  Arrowsmith,  4  Halst.  284 ;  Young  v.  Gray,  1 
M'Cord,  211 ;  Stoddard  o.  Cockran,  6  N.  Hamp.  160. 

(3)  Where  the  declaration  is  a  necessary  part  of  the  Writ,  (as  it  is  in  N.  Hampshire  and 
Massachusetts,  Acc.^,  it  is  cause  of  abatement  that  when  the  writ  was  served,  it  contained 
no  declaration.    Bngham  v.  Este,  2  Pick.  420  ;  Rathbone  o.  Rathbone,  5  Pick.  221. 

A  writ  must  have  the  seal  of  the  court  from  whence  it  issues.  Hall  o.  Jones,  9  Pick. 
446 ;  Governor  o.  M'Rhea,  Hawkes,  226;  Smith  v.  Alston.  1  Rep.  Con.  Ct.  104. 

Where  a  blank  writ  has  been  used  but  not  been  served,  it  may  be  altered  and  made  re*- 
tamable  at  another  term.    Dearborn  v.  Twist,  6  N.  Hamp.  46. 

A  seal  cannot  be  torn  from  one  writ  which  has  been  filled  up  and  attached  to  another. 
Filkins  o.  Brockway,  19  Johns.  170.  A  writ  which  has  been  served  and  returned,  cannot 
be  used  again.    Towner  v.  Phelps,  1  Root,  250. 

As  to  writs  with  no  teste,  or  a  wrong  one,  see  Hawks  o.  Kennebec,  7  Mass.  461 ;  Ripley 
0.  Warren,  2  Pick.  592 ;  Buchannon  v,  Eennon,  Cam.  &  N.  476 ;  Dudley  o.  Carmott,  1 
Murph.  339. 

Defective  service  or  process  can  be  objected  to  only  by  motion  or  plea  in  abatement. 
It  is  too  late  after  pleading  in  chief.  Frankfort  Bank  v.  Anderson,  3  Maxsh.  1 ;  M'Crea 
«.  Starr,  1  Murph.  339:  Payne  v.  Guyn,  2  Munf.  297 ;  Pollard  v.  Picket,  4  Cranch,  42l ; 
Farrar  v.  U.  States,  3  Peters,  459  j  Litton  v.  Parker,  4  rf.  Hamp.  142 ;  Morse  v,  Cabley,  5 
Id.  223  ;  Carlisle  v.  Weston,  21  Pick.  535 ;  Simonds  v.  Parker,  1  Metcalf,  508. 

It  is  otherwise  with  void  process.  Coleen  v.  Liggins,  1  Breese,  3,  and  service,  Hart  v* 
Huchins,  6  Mass.  399.. 

As  to  defective  service  of  a  writ,  see  Brewer  o.  New  Gloucester,  14  Mass.  216 ;  Parish  in 
Sutton  9.  Cole,  8  Mass.  96 ;  Brown  v,  Gordon,  1  Greenl.  165 ;  Dunmore  Manuf.  Co.  v, 
Rockwell,  Brayt.  18;  Wood  v.  Ross,  11  Mass.  271  ;  Hearsay  v.  Bradbury,  9  Mass.  95; 
Gardner  v.  Barker,  12  Mass.  36 ;  Guild  v.  Richardson,  6  Pick.  364 ;  Tingle v  v.  Bateman, 
10  Mass.  343;  Sill  v.  Bank  of  I7.  States,  5  Conn.  102  ;  Nelson  o.  Omaley,  6  Greenl.  218 ; 
Slayton  o.  Chester,  4  Mass.  478 ;  17.  S.  Bank  v.  Taylor,  7  Vermt.  116 ;  Foster  v.  Haddock, 
6  N.  Hamp.  217  ;  Taylor  v.  Cooke,  Coxe,  54  ;  Cavendish  o.  Turnpike  Co.,  2  Vermt.  531 ; 
Gilbert  v.  Nantucket  Bank,  5  Mass.  93 ;  Wheeler  o.  Lampman,  14  Johns.  481 ;  Den  v.  £zel| 
4  Hayw.  162. 

As  to  defective  indorsements,  and  effects  of  writ  not  being  indorsed,  see  Whiting  o.  Hol- 
Hster,  2  Mass.  102 ;  Gilbert  v,  Nantucket  Bank,  5  Mass.  97 ;  Stevens  v.  Getchell,  2  Fairf. 
443  ;  Clapp  V.  Bakh,  3  Greenl.  216 ;  Harmon  v.  Watson,  8  Greenl.  286 :  Bobbins  v.  HiU, 
12  Pick.  569  ;  Grosvenor  v.  Danfonh,  16  Mass.  74  ;  Tracy  v.  Perry,  5  N.  Hamp.  172 ;  Pat- 
ter 0.  Mayo,  2  Greenl.  239 ;  Steward  v.  Riggs,  9  Greenl.  51 ;  Hartwell  v.  Hemmenway,  7 
Pick.  717;  Clarke  «.  Paine,  11  Pick.  66;  Stratton  o.  Foster,  2  Fairf.  467;  Stevens  v.  Get- 
«heU,  3  Fairf.  444. 
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mvmuit-  *WRt  of  tbe  defendant's  addition  (5),  either  of  estate,  degree,  myetery,  or 
wmtoim  i^Q  of  abode  (c),  were  pleadable  in  abatement ;  bid  as  oyer  of  the  tarit 
eon  no  longer  be  hadj  an  omission  of  the  defendant's  addition,  whieh  is 
not  neeessary  to  be  stie^ted  in  a  deelaratian,  can  in  no  case  be  pleaded  id 
abatement ;  and  if  it  be,  the  plaintiff  may  sign  judgment  or  ^>ply  to  the 
Coart  to  set  the  plea  aside  (d). 
Jo  ^  Pleas  in  abatement  to  the  form  of  the  writ  therefore  of  late  years  were, 

^i^^nix,  and  still  are,  principally  for  matter  dehors  (e),  existing  at  the  time  of  suing 
oat  the  writ  or  arising  afterwards  (/)  such  as  misnomer  of  the  plaintiff  or 
the  defendant  in  his  christian  or  surname.  Such  (deas  of  misnomer  have 
recently  been  abolished  by  8  &  W.  4,  c.  42,  s.  11,  but  still  it  may  be 
advisable  concisely  to  notice  the  subject. 
Misnomer.  What  in  law  amounted  to  a  misnomer  has  been  already  pointed  out 
(^)  (1).  It  was  once  doubted  if  a  mistake  of  the  |?Zmn^]^'s  christian 
or  surname  were  not  a  ground  of  nonsuit^  but  it  is  now  settled  that  the 
mistake  must  be  pleaded  in  abatement  even  in  the  case  of  a  corpora- 
tion (K)  (2) ;  and  this  objection  could  not  be  pleaded  unless  tiie  misno- 
mer also  appeared  in  the  declaration  (t),  for  the  pliuntiff  might  declare 
in  his  right  name  though  the  name  had  been  mistaken  in  the  process  (3). 
The  misnomer  of  one  of  several  plaintiff  was  pleadable  in  abatement  (i). 
Misnomer  of  the  defendant  must  also  have  been  pleaded  in  abate- 
ment  (Z)  (4).  But  misnomer  of  anoiher  defendant  could  not  be  pleaded  by 
his  companion  (m)  (5)  ;  and  if  tbe  declaration  were  against  the  defend- 
ant in  his  right  name,  though  varying  from  that  in  the  writ,  he  could  not 
plead  in  abatement  (n)  (6).     In  an  action  for  a  tort^  the  misnomer  of  one 

(b)  1  Hen.  5,  c.  5 ;  3  CI.  92 ;  Lil.  £nt.  5 ;  name  constitnte  a  variance  in  seuing  out  a 
2  Rich.  C.  F.  5,  8 ;  1  Stra.  556 ;  Ld.  Raym.  written  contract  it  will  be  fetal  ander  the 
1541 ;  2  Inst.  668.  general  issue,  4  T.  R.  611 ;  Chitty  on  Bills, 

(c)  3  B.  &  P.  395.  7th  edit.  353. 

(d)  1  Saand.  318;  n.  3 ;  tmte,  244,  430.  (»)  1  B.  &  P.  645.    As  to  moving  the 
(«)  Com.  Dig.   Abatement,  H.   17,  &:c.  \    Court  to  set  aside  the  proceedings,  otKie,  247. 

Gilb.  C.  P.  51.  (i)  6  M.  &  Sel.  45. 

(/)  Com.  Dig.  Abatement,  H.  17,  32.  (/)  Bac.  Ab.  Abatement,  9;    Misnomer, 

{g)  Antty  244.  F. ;  Com.  Dig.  Abatement,  F.  17,  18 ,  and 

{h)  1  B.  &  P.  40 ;  3  Anstr.  935  ;  3  Campb.  2  Bla.  Rep.  120.    See  the  forms,  post,  vol. 

29;  16  East,   110.    The  misnomer  of  the  iii. ;  Lutw.  10  ;  Lil.Ent.6j  2  Rich.  Prac.  4. 

plaintiff  is  no  ground  for  setting  aside  pro-  (m)  Lutw.  36. 

ceedings,  it  must  be  pleaded  in  abatement,  (n)  1  B.  &;  P.  645 ;  3  East,  167 ;  ante,  246. 

2  B.  &  B.  34.    If  the  misstatement  of  a 

(n  Ante,  302,  note. 

(2;  Vide  Medway  Cotton  Manufactory  v.  Adams,  10  Mass.  360.  It  is  a  good  plea  in 
abatement  that  a  party  sues  or  is  sued  by  his  surname  only.  Chappel  v.  Proctor.  Harper, 
49  J  Seeley  v.  Boon,  Coxe,  138  j  Labul  ».  Ellis,  1  Taylor,  148.  Misnomer  must  always  be 
pl^ed  in  abatement.  Smith  v.  Bowker,  1  Mass.  76  )  Gilbert  v.  Nantucket  Bank,  5  Mass. 
97 ;  Jewett  v.  Burroughs,  15  Mass.  469  ;  Pate  v.  Bacon,  6  Munf.  219  ;  Porter  o.  Cresson, 
10  Serg.  &  R.  257. 

r3)  Contra  Willard  v.  Massani,  1  Cow.  37. 

(4)  Thompson  v  Elliott,  5  Missouri,  118;  Salisbury  r.  Gillett,  2  Scammon,  290;  Lynes 
V.  State,  5  Porter,  236 ;  Carpenter  v.  State,  8  Missouri,  291 ;  Commonwealth  v.  Lewis,  1 
Metcalf,  151 ;  Christian  Society  v.  Macomber,  3  ib.  235.  So,  a  corporation  defendant  can- 
not take  advantage  of  a  misnomer,  in  arrest  of  judgment,  but  must  plead  in  abatement. 
Gilbert  ».  Nantucket  Bank,  5  Mass.  97  ;  Trustees  of  M.  E.  Church  o.  Tryon,  1  Denio,  451  j 
Gray  v.  Monongahela  Nav.  Co.  2  Watts  &  Serg.  156. 

(5)  Atkinson  r.  Clapp,  1  Wend.  71.  Nor  can  he  plead  in  abatement  any  matters  appli- 
cable to  himself  alone.    De  Forest  v.  Jewett,  1  Hall,  136. 

(6)  A  defendant  cannot  plead  in  abatement  because  of  an  alioi  dictus  subjoined  to  his 
name.  Reid  v.  Lord,  4  Johns.  118.  Where  a  name  appears  to  be  a  foreign  one,  a  variance 
of  a  letter  which,  according  to  the  pronunciation  of  that  language,  does  not  vary  the  sound, 
is  not  a  misnomer,  as  Petris  for  Petrie.  Petrie  v.  Woodworth,  3  Caines,  219.  As  to  idem 
sarums,  see  forther  The  King  r.  Shakespeare,  10  East,  83 ;  Dickinson  v.  Bowes,  16  East, 
UO.    Ahitbol  V.  Beneditto,  2  Tannt.  400.    An  initial  letter  between  the  christtan  and  sor- 
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defendant  oodd  oidy  abste  tiie  suit  as  to  him,  and  not  as  to  his  compan-  m.  xil^t- 
'omQo).    The  coneeqaences  of  a  misnomer  of  the  defendant,  and  the  »»«>t«i 
course  he  should  pursue  in  order  to  take  advantage  of  the  error  have 
been  before  ezplamed  (p)  (1). 

Pleas  in  abatement  of  mMnomer  were  abolished  by  8  &  4  W.  4,  c.  42, 
8. 11,  and  another  remedy  for  misstatement  of  names  is  invented  by  *that  [  *452  ] 
act.  S.  11  enacts,  ^^  that  no  plea  in  abatement  for  a  misnomer  shall  be 
allowed  in  any  personal  action,  but  that  in  all  cases  in  which  a  misnomer 
would  but  for  this  act  have  been  by  law  pleadable  in  abatement  in  such 
actions,  the  defendant  shall  be  at  liberty  to  cause  the  declaration  to  be 
amended,  at  the  costs  of  the  plaintiff,  by  inserting  the  right  name ;  upon  a 
judge's  summons  founded  on  an  affidavit  of  the  right  name ;  and  in  case 
such  summons  shall  be  discharged,  the  costs  of  such  application  shall  be 
paid  by  the  party  applying,  if  the  judge  shall  think  fit." 

Section  12.  ^'  That  in  all  actions  upon  bills  of  exchange  and  promissory 
notes,  or  other  written  instruments,  any  of  the  parties  to  which  are  desig- 
nated by  the  initial  letter  or  letters  or  some  contraction  of  the  christian  or 
first  name  or  names,  it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail, 
and  in  the  process  or  declaration,  to  designate  such  person  by  the  same 
initial  letter  or  letters  or  contraction  of  the  christian  or  first  name  or  names, 
instead  of  stating  the  christian  or  first  name  or  names  in  full. 

Other  pleas  to  the  form  of  the  unit  are,  that  the  plaintiffs  or  defendants  ^*^^^ 
suing,  or  being  sued,  as  husband  and  wife,  are  not  married  (j)  (2)  ;  or  that  {hisna- 
one  of  the  plaintiffs  or  defendants  was  fictitious  or   dead  at  the  time  of  is-  tuze. 
suing  the  writ  (r),  or  any  other  plea  for  want  of  proper  parties  (s),  as  a 

(0)  1  M.  &  p.  26.  Tit  of  debt,  as  reqnired  by  that  statute ;  the     , 
(p)  Antey  246.    Where  to  an  action  of  as-    plea  was  held  bad  on  special  demurrer,  as 

vumpsit  against  the  defendant  as  acceptor  it  did  not  go  to  the  merits  of  the  action, 

of  a  bill  of  exchange  for  £15,  he  pleaded,  and  as   the  defendant  might   either   have 

after  setting  oat  the  51  G.  3,  c.  124,  that  the  pleaded  in  abatement  or  moved  to  set  aside 

plaintiff  sued  out  a  writ  of  eapuu  ad  res-  the  proceedings  for  irregularity,  5  Moore, 

pandendum  against    him    by  the  name  of  168. 

^  Jaeph"  for  j£15,  on  an  affidavit  of  debt  (q)  Com.  Dig.  Abatement,  £  6 ;  3  Inst, 

made  by  the  plaintiff's  clerk,  under  which  CI.  69;  1  Wentw.  Index,  12.     Sedqueere  if 

the  defendant  was  arrested,  and  afterwards  Uiis  can  be  pleaded,  see  2  Chit.  fiep.  642. 

allowed  to  go  at  large  by  the  sheriff;  that  (r)  1  Doct.  Plac.   12;  Bac.  Ab.  Abate- 

the  writ  was  afterwards  altered  by  inserting  ment,  L. 

the  name  of  "  Robert"  (the  real  name  of  the  (j)  Ante,  Chap.  I.    Parties  to  the  action, 

defendant)  instead  of  "  Joseph'*  under  which  per  totum. 
he  was  again  arrested  under  a  fresh  affida- 

name  of  the  party,  is  no  part  of  the  name,  and  the  omission  of  it  is  not  a  misnomer  or 
variance.  Franklin  v.  Talmadge,  5  Johns.  84.  But  in  New  Jersey  in  an  action  before  a 
Justice  of  the  Peace,  the  plaintiffs  if  he  has  a  middle  letter  in  his  name  (J.  S.  M.)  must 
take  care  to  insert  it  in  his  summons,  for  if  he  does  not,  and  obtains  judgment  against  the 
defendant  in  consequence  of  his  not  appearing,  the  judgment  will  be  reversed,  although  the 
state  of  demand  filed  contains  the  plaintiff's  true  name.  Bowen  v,  Medford,  5  Halst.  230. 
The  plaintiff  may  reply  that  the  defendant  is  known  as  well  by  one  name  as  the  other. 
Petric  V.  Wood  worth,  3  Caines,  219  :  Goodenow  v.  Tappan,  1  Ham.  61 ;  Gould  ».  Barnes, 
3  Taunt.  505.  An  administrator  sued  as  executor  may  plead  the  intestacy  and  granting  let- 
ters of  administration,  in  abatement.    Rattoon  v.  Overouker,  8  Johns.  126. 

(1)  The  omission  of  jtaiior  to  the  name  of  the  defendant  in  a  writ  of  error  is  no  cause 
for  quashing  the  writ,  where  there  is  any  other  deseripHo  persona  by  which  the  real  party  can 
be  ascertained.  Fleet  r.  Younge,  11  Wend.  522.  The  addition  of  junior  forms  no  part  of 
the  name.  Kincaid  ».  Howe,  10  Mass.  203 ;  Vide  3  Pet.  U.  S.  S.  C.  R.  1 ;  Commonwealth 
9.  Perkins,  1  Pick.  388.  The  middle  letter  forms  part  of  the  name.  Commonwealth  ©. 
Perkins,  1  Pick.  388 ;  Commonwealth  v.  Hall,  3  Pick.  262 ;  Regina  v.  Douglass,  1  Carr.  & 
Marsh.  193;  Regina  v.  Gooding,  1  Carr.  &  Marsh.  397;  Bull  r.  Franklin  2  Speer,  46; 
Taylor r.  Rossiter,  2  Miles,  355 ;  Hyde  v.  Watson,  1  Dcnio  670 ;  but  see  Reene  v,  Meade, 
3  Peters,  8. 

(2)  See  Coomhes  o.  Williams,  15  Mass.  243. 
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m.  BiLAT-  jcini  contractor  (f)j  or  another  executor  (u)j  or  adminifltrator  (x)^  or  other 
xRo  TO  TBB  persons  (y)  not  joined,  who  ought  to  have  been  made  parties  to  the  suit. 
Nonjoin-  ^he  plea  in  abatement  of  not^ainder  must  always  have  averred  that  the 
der.  partj  omitted  is  still  living  (z)  (1).     We  have  already  seen,  when  con* 

sidering  the  parties  to  the  action,  that  in  actions  on  €antr€ust8  Uie  tionfain' 
der  of  a  party  who  ought  to  be  made  o(hplamUff  will  in  general  be  the 
ground  of  nonsuit,  and  need  not,  though  it  may^  be  pleaded  in  abatement(a)  ; 
but  that  in  the  case  of  executors  and  others  suing  jure  representatiofMj 
(except  assignees  of  a  bankrupt)  (i),  the  omission  can  only  be  pleaded  in 
abatement  ((;)  ;  and  that  the  nonjoinder  of  a  person  who  ought  to  be  made 
co-plaintiff  in  an  action  in  form  ex  delicto^  as  case,  trover,  trespass,  &c* 
[  *458  ]  can  only  *be  pleaded  in  abatement  (d).  And  we  have  seen  that  with  re- 
gard to  defendanUj  the  omission  of  a  joint  contractor  miMit  be  pleaded  in 
abatement  (e)  (2)  ;  and  that  in  actions  for  torte  no  advantage  whatever  can 
in  general  be  taken  of  the  nonjoinder  of  the  defendant  (/)• 

A  most  important  and  salutary  check  on  pleas  in  abatement  of  non-join- 
der was  introduced  by  8  &  4  W.  4,  c.  42,  s.  8,  which  enacts  that  no  plea 
in  abatement  for  the  nonjoinder  of  any  person  as  a  ixhdefendant  shall 
be  allowed  in  any  Court  of  common  law,  unless  it  shall  be  stated  in 
such  plea  that  such  person  is  resident  within  the  jurisdiction  of  the  Court, 
and  unless  the  place  of  residence  of  such  person  shall  be  stated  with  con- 
venient certainty  in  the  affidavit  verifying  such  plea. 

Pleas  by  attomiea  heretofore  sued  in  their  own  Court  by  improper  pro- 
cess as  by  latitat  in  the  King's  Bench,  or  by  a  common  capias  in  the  Com- 
mon Pleas,  instead  of  a  bill  against  them  as  such  attomies,  may  also  be 
classed  under  pleas  in  abatement  to  the  form  of  the  writ  (^).  But  as  the 
uniformity  of  the  process  act,  2  W.  4,  c.  84,  now  subjects  attomies  to 
be  sued  by  the  same  form  of  writ  of  summons  as  other  persons,  a 
plea  of  that  description  is  now  abolished.  There  are  two  ways  of  plead- 
ing an  attomie*8  privilege  ;  first,  with  ^profert  of  a  writ  of  privilege,  or 
of  an  exemplification  of  the  record  of  his  admission  ;  upon  which  the  plun- 
tiff  must  reply  nvl  del  record^  and  cannot  otherwise  deny  the  defendant's 

(t)  Davis  V.  Esam,  6  Car.  &  F.  619.  (c)  Ante,  50 ;  Saund.  291  g;  3  B.  &  P.  465. 

\u)  Com.  Dig.  Abatement,  £.  8,  F.  4,dcc. ;  \d)  Ante,  66.    And  the  rejoinder  in  tkU 

3  Inst.  CI.  51  -f  Bast.  Ent.  325  a  -,  1  Wentw.  case  is  only^  ground  for  pUa  in  abatentaU, 

0 ;  Reg.  140  ;  1  Lev.  161 ;  1  Sid.  242.  although  the  declaration  show  that  there  is 

(x)  3  Inst.  CI.  53  ;  Rast.  Ent.  324.  another   party  interested   jointly  with  the 

(y)  3  Inst.  CI.  53,  119  j  1  Lutw.  696  ;  1  plaintiff,  6  T.  B.  766 

East,  634 ;  1  Wentw.  10,  11 ;  Index,  12.  (e)  Ante,  46. 

(z)  1  Saund.  291  a,  note  2.  (/)  Ante,  87. 

(a)  AnU,  13.  (g)  See  post,  vol.  iii.  j  7  Lutw.  639 ;  12 

h)  AnU,  22;  1  Chit.  Rep.  71;  2  Stark.  East,  544;  Davidson  v,  Chilman,   1  Ring. 

424.  N.  C.  297. 


(1)  The  parties  not  joined  should  be  particularly  set  forth  and  described,  so  as  to  enable 
the  plaintin  to  make  a  better  writ.  Wadsworth  v.  Woodford,  1  Day,  28.  Where  judgment 
by  aefault  has  been  obtained,  if  the  writ  be  against  two  of  four  joint  and  several  promissors, 
and  it  is  shown  in  the  writ  that  four  promised,  it  is  material  also  to  show  that  the  other  two 
are  dead,  or  otherwise  incapable  of  being  sued,  or  the  judgment  will  be  reversed.  Harwood 
V.  Roberts,  5  Greenl.  441.    See  Osgood  v.  Spencer,  2  Har.  dc  Gill.  l3l. 

(2)  Stovey  o.  M'Neill,  Harper,  173  ;  Horton  v.  Cook,  2  Watts,  40 ;  Moore  v,  Russell, 
2  Bibb.  443 ;  Winslow  v.  Merrill.  2  Fairf.  127 ;  Brown  o.  Warram,  3  Har.  &  Johns.  572 ; 
Powers  V.  Spear,  3  N.  Hanip.  35 ;  (ray  v,  Canr,  9  Cowen,  44 ;  Coffee  o.  Eastland,  Cooke, 
159 ;  Mackall  f.  Roberts,  3  Manro,  130 ;  M' Arthur  v.  Ladd,  5  Ham.  517 ;  Coulev  v. 
Good,  1  Breeze,  96 ;  Allen  v.  Sewall,  2  Wend.  327 ;  M'Gregor  o.  Batch,  17  Vermont,  562 ; 
Neally  v.  Moulton,  12  N.  Hamp.  485 ;  Harrow  «.  Dugan,  6  Dana,  341. 
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being  an  attorney :  secondly,  as  a  mere  matter  of  fact,  withoat  a  profert ;  m.  ulat- 
and  then  a  certiorari  shall  be  awarded,  to  certify  whether  he  be  an  attor-  ^^^^^^ 
ney  or  not  (A).     The  present  form  of  a  plea  of  privilege  to  be  sned  in  his 
own  Court,  will  be  found  in  the  third  volume.     The  plea  of  privilege  to  be 
sued  in  his  own  Court,  must  be  verified  by  affidavit  (i).     A  person  sued  as 
an  attorney  may  plead  that  he  is  not  one,  if  such  be  the  fact  (k). 

Pleas  in  abatement  to  the  action  of  the  writ,  are,  that  the  action  is  mis-  T^  ^;  ^~ 
conceived,  as  that  it  b  in  case  when  it  ought  to  have  been  in  trespass  (J)  :  ^^^^^ 
or  that  it  was  prematurely  brought  (m)  ;  but  as  these  matters  are  the 
ground  of  demurrer  or  nonsuit^  it  is  now  very  unusual  to  plead  them  in 
abatement  (n).    It  may  also  bo  pleaded  that  there  is  another  action  depend- 
ing for  the  same  trespass  (o)  or  other  cause  of  ^action,  in  the  same  or.  in-  [  *454  ] 
any  other  superior  Court  at  Westminster  (p)  (1)  ;  but  the  pendency  of  ano- 
ther suit  in  the  sheriff's  or  other  inferior  Court,  it  is  said  cannot  be  plead- 
ed (9)  (2).     In  general  the  pendency  of  a  former  action  must  be  pleaded 
in  abatement  (S) ;  but  in  a  penal  action,  at  the  suit  of  a  common  informer, 
the  priority  of  a  pending  suit  for  the  same  penalty  in  the  name  of  a  third 
person,  may  be  pleaded  in  bar^  because  the  party  who  first  sues  is  en- 
titled to  the  penalty  (r)  (4).     In  the  latter  case  the  plea,  when  the  two 
suits  were  commenced  in  the  same  term,  should  show  the  precise  day 
or  time  when  the  prior  suit  was  commenced  («)  (5).     The  plaintiff  cannot, 

(h)  Tidd,  9th  ed.  635 ;  9  East,  424.  Ab.  Abatement,  M.    See  the  forms,  post, 

(i)  Davidson  v.  Cbilman,  1   Bing.  N.  C.  vol.  iii.    In  an  action  by  the  assignees  of  a 

297 J  post.  bankrupt,  the  defendant  cannot  plead  the 

(i;  1  Wentw.  6 ;  Prac.  Reg.  8.  pendency  of  an  action  by  the  bankrupt,  4 

(I)  3  Inst.  CI.  120,  dec. ;  Com.  Dig.  Abate-  B.  &  C.  920. 

ment,  G.  5.  (q)  5  Co.  62;  2  Wils.  87;  Fitzgib.  313; 

(m)  Com.  Dig.  Abatement,  G.  6.    Action,  Bac.  Ab.  Abatement,  M. ;  Com.  Dig.  Abate- 

£. ;  Lutw.  8,  13;  3  Inst.  CI.  56;  Fortesc.  ment,  H.  24;  2  Ld.  Raym.  1102;  sedqiuere, 

334 ;    Clift.  Ent.   10,   18,  19 ;    sed  qu.JA.  if  it  were  alle^  that  the  mferior  court  had 

Baym.  1249.  jurisdiction,  Filzgib.  314. 

(n)  See  the  instances  of  misjoinder,  antej  (r)  Sayer's  Rep.  316;  and  post,  vol.  iii. 

199.  (s)  3  Burr.  1423 ;  1  Bla.  Rep.  437 ;  2  Le^. 

[0)  1  Campb.  60,  61.  141 ;  2  Stra.  1196. 
p)  Com.  Dig.  Abatement,  H.  24;  Bac. 


? 


(1)  A  writ  of  error  pending  may  be  pleaded  in  abatement  of  a  suit  upon  the  judgment. 
Jenkins  v,  Pepoon,  3  Johns.  Cas.  312.  A  suit  subsequently  commenced  can  never  be 
pleaded  in  abatement.  Renner  and  Bossard  v,  Marshall,  1  Wheaton,  215.  In  New  Jer- 
sey, under  the  statute  <<  concerning  obligations,  &c."  (Revised  Laws,  305,)  a  defendant 
may  plead  in  abatement,  "  that  another  action  had  been  previously  commenced  by  him 
against  the  plaintiff,  in  which  the  matters  mentioned  in  the  plaintiff's  declaration  might  be 
set  off.''  Schenck  o.  Schenck,  5  Halst.  276.  See  Douglass  v,  Hoag,  1  Johns.  283,  and 
Townsend  v.  Chase,  1  Cow.  116,  as  to  a  similar  plea  in  actions  before  Justices  of  the  Peace 
imdfr  the  statute  for  the  recovery  of  debts  under  twenty-five  dollars.  See  also  Purdon's 
Digest,  (Laws  of  Penn.)  453.  s.  17.  edit.  1824. 

(2)  But  see  Johnson  v.  Bower,  4  Hen.  dc  M.  487.  An  action  pending  in  a  foreign  court, 
or  in  the  court  of  another  of  the  United  States,  or  in  the  court  of  the  United  States,  in 
another  circuit  and  district,  cannot  be  pleaded  in  abatement.  Bowne  v.  Joy,  9  Johns.  221 ; 
Newell  0.  Newton,  10  Pick.  470 ;  Walsh  o.  Dnrkin,  12  Johns.  99.  But  a  foreign  attach- 
ment pending  in  another  State,  at  the  suit  of  a  third  person  against  the  subject-matter  of 
the  action,  may  be  pleaded  in  abatement.  Embree  0.  Uanna,  5  Johns.  101 ;  Bowne  v.  Jov, 
9  Johns.  221 ;  Engle  v.  Nelson,  1  Penn.  442 ;  Scott  0.  Coleman,  3  Litt.  349.  Contra  m 
Mass.  an^  Vermont.    Winthrop  0.  Carlton,  8  Mass.  456 ;  Morton  v.  Webb,  7  Vermt.  124. 

(3)  Davis  V.  Granger,  3  Johns.  259 ;  Percival  0.  Hickey,  18  Johns.  257 ;  Smock  0.  Gra- 
ham, 1  Blackf.  214 ;  Logs  of  Mahogany,  2  Sumner,  489  ;  Buffum  v.  Tiltoii,  17  Pick.  510. 

(4)  Engle  v.  Nelson,  1  Penn.  442  ;  Anderson  0.  Bang,  2  J.  J.  Marsh.  281 ;  Bendleston 
«.  Spragae,  6  Johns.  101 ;  Commonwealth  v.  Churchill,  6  Mass.  174 ;  6  Mass.  348. 

(5)  Two  suits  ware  brought  on  a  promissory  note  payable  to  B.  who  at  the  execution  of 
inch  note,  was  the  wife  of  A. ; — one  by  A.  in  his  individnal  capacity,  the  other  by  A.  as 
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m.  uuT*  after  ii  plea  in  abttement  of  the  pendency  of  a  prior  sut,  a?md  tlio  efeet 
uo  TO  nB  Qf  1^  plea  by  discoatinaing  the  first  action  which  was  pending  at  the  lame 
"""•     of  the  plea  (0  (!)• 

Of  the  Thefcrmof  a  pleain  abatement  before  the  recent  plea^ng  roles  of  Hil. 

^atend^^  T.  4  W.  4,  was  as  follows,  excepting  that  the  commencement  and  cimcltt- 
^uaUtiet  ^ion  varied  when  the  plea  was  of  pri^ege  to  be  sued  in  a  particular  Court 
and  rend'  and  in  Some  other  respects,  as  will  be  seen  on  examination  of  the  forms  of 
p^^     pleas  in  abatement  in  the  commencement  of  the  third  yolome  (u). 

Abate- 
ment. In  the  King's  Bench;  [or  |'  C.  F."  or  "  Exchequer  of  Pleas."] 

Fonn  of  On  the day  of ,  1836. 

Fhsi  in  CD.         (  And  the  defendant  [or  "  C.  D.'*]  by  Y.  Z.  his  attorney,  fjr  "  in  person,"  or 

Abaie-  ats.          )  <<  by  E.  F.  admitted  by  the  said  Court  here  as  gnardian  <k  the  dmndant,  to 

ment.  A.  B.         (  defend  for  him,  he  being  an  infant  within  the  age  of  twenty-one  years,"]  prays 

Com-  judgment  of  the  said  writ  and  declaration,  because  he  says  that  [here  state  the  subject-mat- 

menoe-  ter  of  the  plea  in  abatement  as  set  forth  in  the  third  volume,  posL\ 

ment.  And  this  the  defendant  is  ready  to  verify,  wherefore  [or  sometimes  as  in  ]deas  of  nonjoin- 

Body.  der  are  here  inserted  "  wherefore  inasmuch  as  the  said  O.  F.  is  not  named  in  the  said  writ 

Concln-  and  declaration,  together  with  the  defendant,"]  he  prays  judgment  of  the  said  writ  and  dec- 

sion.  laration  and  that  the  same  may  be  quashed,  &c. 

John  Hulmt, 
[The  signatuze  of  the  Counsel.] 

From  a  very  cursor j  observation  of  the  above  form,  it  will  be  seen  that 
pleas  in  abatement  are  to  be  considered  with  reference  to,  1st,  The  title 
of  the  Court;  2dly,  The  title  as  to  date;  3dly,  The  title  as  to  the  mar- 
ginal statement  of  the   parties  ;  4thly,  The  commencement  of  the  plea^ 

r  •466  1  showing  whether  the  defendant  appears  and  *pleads  in  person  or  by  attorney 
or  by  guardian^  and  whether  the  plea  is  to  profess  to  make  any  and  what 
dffeKicty  as  whether /uU  or  AaZf  defence,  and  whether  there  is  to  be  any  and 
what  prayer  of  judgment;  6thly,  The  body  or  substance  of  the  plea  with 
or  without  any  and  what  certainty  as  to  Ume  or  place  ;  6thly,  The  concbtr 
eiouj  with  any  and  what  prayer  of  judgment ;  7thly,  When  the  eigncri^tre 
of  counsel  b  necessary  and  consequences  of  an  omission  ;  8thly,  When 
any  and  what  affidavit  of  the  truth  of  the  plea  is  requisite. 

i8t.  TUle       1st,  7Me  of  Court,    No  statute  or  rule  requires  a  plea  in  abatement  to 

of  Fleas  in 

m^t^  to      (0  1  Salk.  329  J  2  Ld.  Raym.  1014,  S.  C.  j        («)  Post,  vol.  iii. 

the  Court.    Doct.Pla.ll. 


administrator  of  B.  then  deceased ;  both  of  which  suits  were  served  at  the  same  time,  re- 
turned to  the  same  Court,  and  were  therein  pending  contemporaneously.  The  defendant 
pleaded  these  matters  in  abatement  of  each  suit,  averring,  that  the  cause  of  action  in  both 
suits  was  the  same.  The  allegations  of  the  pleas  were  found  to  be  true,  and  the  pleas  were 
held  to  be  good,  and  that  of  pendency  of  each  suit  was  good  ground  in  abatement  of  the 
other.  Beach  v.  Norton,  8  Conn.  71 ;  Davis  v.  Dunklee,  9  N.  Hamp.  545.  See  Morton  o. 
Webb,  7  Vermt.  124. 

(1)  Contra  Marston  o.  Lawrence,  1  Johns.  397.  In  Commonwealth  o.  Churchill,  5  Mass. 
174,  it  was  held  that  the  plaintiff  could  not  reply  a  nonsuit  in  the  former  action.  The  en- 
tries of  pleas  of  this  kind  generally,  but  not  always,  aver  the  then  pendency  of  the  first 
writ ;  but  such  averment  is  unnecessary ;  and  it  is  sufficient  if  the  first  action  was  pending 
when  the  second  writ  was  purchased.  And  it  was  not  necessary  that  the  first  should  be 
pending  when  the  plea  was  pleaded ;  for  if  by  law  it  was  once  abatable,  the  subsequent 
nonsuit  could  not  make  it  good.  The  principle  also  applies  to  qui  tarn  actions  su^  by  dif- 
ferent plaintiffs,  or  to  informations  qui  tarn  for  the  benefit  of  different  persons,  or  to  a  subse- 
quent indictment  to  recover  the  same  penalty.  The  principle  is,  when  the  prior  action  is 
pending,  the  subsequent  writ  is  bad  ab  imtio,  ib.  Frogg  v.  Long,  3  Dana,  157  -,  Parker  v. 
Colcord,  2  N.  Hamp.  36. 

It  is  otherwise  where  the  first  writ  was  so  defective  that  the  seeond  was  necessary  to 
core  the  demand.    Dmaiid  «.  Carrington,  1  Root,  355. 
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hi  ^Atided  at  Um  top  or  edimrwifle  of  any  Goortj  indeed  tt  Irollild  se^  romMs  mb 
that  unless  there  were  several  actions  depending  between  the  same  parties  ^^^^s^^n^ 
in  different  Coiurts  at  the  saode  time,  no  aikibigmty  about  the  proper  Court  g^iy  as  to 
can  well  arise  ;  2dl79  as  to  the  title  of  the  temij  formerly  aU  pleas,  ezoeptr  the  tiUe  ti 
ing  those  pleaded  fude  darrrin  e&niiimamee^  pleaded  at  the  sittings  of  nisi  ^  <^»^- 
{Hrius  or  at  the  assises,  must  have  been  entitled  in  or  as  of  a  ttrm  when 
the  Court  were  supposed  to  be  sitting ;  and  as  pleas  to  the  furisdictum  oi 
the  Court  and  in  abatement  ought  then  to  be  pleaded  before  a  ffeneral  if»f 
parlance  (1),  and  within  four  days  induewe  after  the  delivery  of  filing,  and 
notice  of  the  declaration  (x)^  all  such  pleas  must  have  been  entitied,  and  in 
general  of  the  term  in  which  the  writ  was  returnable.    But  if  the  dee^ 
laration  were  delivered  or  filed  m  vacation,  or  so  late  in  the  term  that  the 
defendant  was  not  bound  to  plead  to  it  of  that  term,  the  defendant  might, 
within  the  first  four  days  mcWve  of  the  next  term,  plead  to  thejuriedic- 
turn  of  the  Oourtj  or  in  abatement  (y)^  or  a  teiikder  (z)j  entitling,  however^ 
his  plea  of  the  preceding  term  (a)  ;  or  he  might  plead  to  the  jurisdiction 
as  of  the  second  terfa,  with  a  general  epeeial  imparlance^  which  was  wtf 
have  seen  with  a  saving  of  all  advantages  and  ezceptionB  whatsoever  (6),  or 
he  nught  {^ead  in  abatemewt  in  the  seeond  term  with  a  epedal  ifnparUmoe^ 
which  is  as  a  saving  of  all  exceptions  to  the  Writ,  bill  or  count  (c)  (2). 
And  where  a  bill  was  filed  in  the  vacation  against  an  attorney  as  of  the  pre* 
ceding  term^  mtk  a  special  memorandum  showing  that  the  bill  was  filed  in 
vacation,  and  the  defendant's  plea  in  abatement  was  entitied  of  the  following 
term,  without  a  special  imparlance,  it  was  held  regular  (d).    If  a  plea  in 
abatement  wasr  improperly  entitied  of  a  subsequent  term  to  the  declara- 
tion without  the   proper  special  imparlance,  *the  plaintifif  might  either  sign  r  ^gg  -| 
judgment  (^)(3}  or  apply  to  the  Court  by  motion  to  set  aside  the  plea(/),  ^  ^ 

or  he  might  demur  generally  to  it  (^),  or  might  allege  the  imparlimce  in  his 
replication  by  way  of  estoppel  (A) ;  but  if  the  plaintiff  replied  to  the  plea 
instead  of  demurring  or  alleging  to  estoppel,  the  fault  was  aided  (t). 

According  to  the  present  practice,  all  pleas  in  abatement  mast  be  plead*  Present 
ed  wiiJdn  fovr  daye  both  inkutive  from  the  day  of  delivering  the  deckra^  practice  a 
tion  (A;),  but  in  some  cases  further  time  may  be  obtained^  as  in  the  instance  pleading 

in  abate- 
rs) AnU^  436,  444 :  Tidd,  9th  ed.  63d,  id. ;  past^  voL  iii. ;  Com.  Drr.  Abatement,  m«nt  and 

639 ;  2  M.  &  Sel.  484.    Of  the  four  days,  I.  20.  tUk  of 

the  first  and  last  yrtn  always  iuclasiv^.    If       {dj  I  Chit.  Rep.  704,  3  B.  &  Aid.  259,  pleas. 

Sunday  be  set  forth  day,  the  plea  might  be  S.  C. 

on  Monday.    Tidd,  9th  ed.  638,  639.    See        («)  4  T.  R.  529 ;  7  Id,  218,  447,  n.  d  j  2 

present  practice,  3  Chitty's  Oen.  Prac.  702  \  Saund.  2  b,  n.  2. 

703.  (/)  6  T.  B.  373. 

y)  Id.  \g)  2  M.  &  Sel.  484  ;'  6  f  .  R.  369';  4 

z)  Reg.  Gen.  Hil.  T.  2  ^.  4  reg.  45.  Wils.  261 ;  2  B.  &  P.  184 ;  3  Inst.  CI.  40  j 

a)  Ante,  436,  437 ;  7  T.  R.  447,  note  d ;  t  Sannd.  2  b,  n.  2. 

1  Salk.  367 ;  Gilb.  K.  B.  344.  (A)  2  Sannd.  2  b,  n.  2.    Se^  the  form  of 

(b)  AntCy  434,  438 ;  Com.  Dig.  Abate-  estoppel,  1  Lutw.  23 ;  1  Wentw.  Index,  13 ; 
ment,  I.  19;  2  Saund.  2  a,  n.  2.  See  Xh€  5, Inst.  CI.  39;  Clift.  Ent.  15,  pi.  46;  19,  pi. 
form,  pott,  vol.  iii.  90 ;  29,  pi.  53,  51. 

(c)  AsUe,  436,  437 ;  Boe.  Abr.  Abatement,        (t)  2  Saund.  2  b,  n.  2 ;  1  Vent.  236. 
C. ;  2  Saund.  2  a,  note  2.    See  the  form,        (k)  See  3  Chitty's  Gen.  Prac.  702. 


as 


s 


M*CaTney  v,  M'Camp,  1  Ashm.  4. 
,  Coates  0.  M'Camm,  2  Browne,  176';  Furple  v.  Clark,  5  Pick.  206. 
(3)  M'Camey  0.  M'Catnp,  1  Ashm.  4.    A  plea  in  abatement  is  too  late  aAer  a  genenti 
imparlance,    whitner  0.  Schlatter,  15  Serg.  Ac  B.  150 ;  Coffin  v.  Jones,  5  Pick.  61 ;  Jenni- 
son  V.  Hapgood,  2  Aik.  31 ;  Chambers  t,  Haley,  Peck.  159 ;  Wjrman  v.  Don,  3  Grtenl.' 
186 ;  Hickley  «.  Smith,  4  WattF,  438 ;  ChamberUun  v,  Hite,  5  Watts.  17^. 

Vol.  L  61 


4p66  ^ 

»omv  AXB  of  DOQJoindet  «f  a  defendant  (l)^  or  wbofo  two  actHiiB  $gt  dependsg  for 

QUAUTIB8.    4h^  gume  ^a„g0  (,,1)  (1)^ 

As  the  pleading  Beg.  Oen.  Bil.  T.  4  W.  4,  veg.  1,  ordon,  ^^  tii»t  eveij 
pleading  shall  be  mUiiled  of  the  day  of  the  month  and  year  >rken  the  sano 
was  pleaded,  and  shall  bear  no  Mer  time  or  date,"  and  that  rale  ap{dies 
to  pleas  in  abatement  as  well  as  pleas  in  bar,  it  seems  now  to  be  settled 
tiiat  every  plea  in  abatement  should  be  esatitted  en  the  Tory  day  it  is  plead- 
ed (2). 
3diy.  Although  it  is  the  coMtant  practiee  in  the  fnargm  of  a  plea  in  abatemei^ 

MA^  in  ^  ^^^  ^^  surnames  of  the  parties,  as  thus,  0.  D.  ats.  A.  B.,  yet  no 
^margin.  Statute  or  rule  expressly  requires  that  form,  and  if  omitted,  the  plea  oodd 
no  doubt  be  eonsidered  as  pleaded  in  the  proper  action.  When  one  of 
eeoeral  defendants  plead  separate,  it  is  usual  to  state  his  dbristiaa  and  sur- 
name in  the  margm  as  sued  **  together  wiA  oihere^^^  and  afterwards  through- 
out the  plea  oareAdly  to  limit  to  Umdistinot  from  the  others. 


4thiy.  The  4thly.  The  cowmeneement  diouU  always  expressly  state  whether  the 
com-  defendant  appears  and  pleads  in  persoA  or  by  attorney.  Pleas  to  the  ju* 
j^^'  risdiction  must  be  pleaded  m  permnif  because  the  appointm^t  of  an  attor> 
ney  of  the  Court  admits  its  jurndietion  (n)  ;  but  pleas  in  abatement  in  gene- 
ral may  be  pleaded  by  attorney,  beoause  the  jurisdiotion  of  the  Court  m 
the  latter  case  is  not  disputed  (0).  The  prineiple  to  be  extracted  from  the 
cases  is  stated  to  be,  ttiat  a  defendant  cannot  plead  by  attorney  in  those 
cases  where  the  dmng  so  would  ooDtradiot  the  import  of  the  warrant  of 
attorney  (p)  (3).  It  appears  advisable  to  frame  pleas  of  misnomer  as  if 
pleaded  in  person  and  not  by  attorney,  though  there  are  decisions  that  tiie 
plaintiff  cannot  demur  on  account  of  a  mistake  in  this  respect,  but  should 
[  *457  1  ^^^^^180  to  accept  the  *plea  (9).  Coverture  also  should  be  pleaded  in  per- 
son (r).  Where  an  infant  pleads,  it  must  be  by  guardian,  and  not  by  atto^ 
ney  or  prochein  ami  («)  ;  and  this,  though  he  be  sued  in  a  representative 
diaracter,  as  administrator,  &c.  (t),  and  the  infant  defendant  may  avail 
himself  of  the  objection  on  writ  of  error,  though  the  plaintiff  could  not  (u). 

Of  de-  The  nature  of  drfeneehw  already  been  stated  (x).      Pleas  to  the  juris- 

fenos.        diction  and  in  abatement  must  have  been  pleaded  after  Aa(f,  but  before  fuU 

defence  (y).    It  was  advisable  to  make  the  former  defence,  though  it  seesos 

questionable  whether  the  plaintiff  could  demur  for  the  omission,  or  object 

(I)  Id.  page  703.  Summarf  Treat,  on  Fleading,  50,  5U 

(m)  Sowter  v.  Danston,  1  Man.  ^  Ryl.       (r)  2  Saand.  209  b. 
508,810.  (s)  Antet  428.    See  the  precedents,  ms^. 

(»)  Ante,  422,  444;    2  Saund.   209   b;  vol.  iu. 
Summary  Treat,  on  Pleading,  51 ;   Tidd,        (0  1  Moore,  250;  7  Taunt.  488,  S.  C. 
9tJied.  631.  («)  2  Saund.  212,  n.  4;  Cro.  Jac.  289. 

(o)  Ante,  427 ;  2  Saund.  209  b.  But  the  plaintiff  cannot.  5  B.  At  Aid.  418. 
p)  Summary  Treat,  on  Pleading,  50,  &c.        (x)  Ante,  428. 


I 


q)  Saund.  209  b ;  1  Lord  Raynu  509  j        (yj  AxLt,  428,  444. 


(1)  As  to  the  time  of  filing  pleas  in  abatement,  see  1  Met.  dc  Perk.  Pig.  Tit.  Abatement, 
ch.  XIII. 

(2)  Pleas  in  abatement  caiinot  be  put  in  after  pleas  in  bar,  unless  under  special  circum' 
stances  of  which  the  court  must  judge.  Biddle  c.  Stevens,  2  Serg.  &  R.  537 ;  Palmer  ©. 
Evertson,  2  Cowen.  417;  Meggs  v.  Schoffer,  Hardin.  65;  Clapp  t.  Balch,  3  Greenl,  216  > 
Stone  ?».  Proctor,  2  Chip.  114;  Ripley  v.  Warren,  2  Pick.  593;  Bumham  r.  Webster,  9 
Mass.  266  ;  Wilson  v.  Oliver,  1  Siewart,  46 ;  Davis  v.  Dickson,  2  Stewart^  370« 

(3)  Anon.  Hayw.  405 ;  Knox  o.  SommerSi  3  Ciaachi  496. 
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ettienriiiefliMi  iBfyt^ammg  to  a«e«pt  tlie  {Aea  (s).    Butucnr  ike  Beg.  Qm.  fom  amo 

Hil.  T.  4  W.  4,  expreaslj  orders  ihafc  no/WWaZ  i^mee  AM  he  required  <)VAu«tt«. 
in  a  pUa^  and  it  ehall  commence  cm  foUo¥mj  ^^  the  eaid  drfendaeU  by  «— -*- 
hk  altomey  (or  *'  in  perBoa,  Ac.')  mxjfe  tJuA^  fro."  And  thai  rule  seems 
to  extond  to  every  deseription  of  j^ea  whether  in  abatement  or  in  bar. 

As  pleas  in  abatoment  do  not  deny  and  yet  tond  to  delay  the  trial  of  the  ^thiy.  Of 
merits  of  the  action,  great  aceavacy  and  precision  are  required  in  framine  |^^  p]^ . 
tbem  (o)  (1).    They  should  be  certain  to  every  intent  (d),  and  be  pleaded  and  gene' 
without  any  repugnancy  (e).    They  must  in  general,  ae  before  explain-  ^a  reqni- 
ed(/  ),  give  the  pkuntiff  a  bettor  wri^;^)(2>,  and  if  they  do  not  give  a  better  '^^"- 
writ  but  tend  to  show  that  the  plaintiff  can  maintain  no  actioa  at  all,  a  pka 
pleaded  as  in  abatoment  is  bad  (A)  ;  and  therefore  a  plea  of  misnomer^ 
in  the  christian  name,  before  3  &  4  W.  4,  c.  42,  s.  11,  (abolishing  pleas 
of  nusnomer),  must  have  stoted  what  was  the  real  name,  and  also  the  de- 
fendant's surname,  even  though  the  lattor  had  been  already  truly  stated  in 
the  deokradon  (t).    For  the  same  reaecm,  a  fdea  in  abatoment  of  defend- 
ant's privilege  to  be  sued  as  a  peer  should  show  how  defendant  derived 
bis  title,  and  that  he  is  a  peer  oC  the  united  kingdom  (i).    And  a  plea  in 
abatoment  of  the  nonjoinder  as  a  defendant  of  a  co-executor,  must  show 
that  the  lattor  became  liable  to  be  sued  as  euchy  as  that  he  had  administer- 
ed, &c.  (0-    This  rule,  as  regards  all  matters  peculiariy  in  the  knowledge 
of  the  defendant  pleading,  and  which  would  tond  to  give  a  bettor  writ,  is 
*obvioudy  well  founded  on  principle,  but  as  applying  to  matter  within  the  [  *459  ] 
knowledge  of  the  [daintiff  ought  not  to  be  eoctonded.    Where  the  action  is 
by  an  administrator,  stating  a  grant  of  administration,  from  a  bishop  of  a 
peculiar  dioeese,  a  plea  of  bona  notaUlia  should  be  m  bar  and  not  in  abate- 
ment, because  it  shows  that  the  plaintiff,  at  least  at  present,  has  no  right 
to  sue  at  all  in  the  character  of  administrator  (m). 

DuplieUff  in  a  plea  of  this  description  is  as  objectionable  as  in  a  plea  in 
bar ;  thus  the  defendant  eamiot  plead  two  outlawries  or  two  excommuniea- 
tions  in  abatoment,  for  one  would  be  sufficient  to  abato  the  writ  (n)  :  thou^ 
formerly  misnomer  of  christian  and  surname  nnght  have  been  pleaded  in  one 
plea  as  essential  to  give  the  plaintiff  a  better  writ  (o).  The  Court  will  not 
permit  a  defendant  to  plead  at  the  same  time  in  d^toment  and  m  bar  to 
the  eame  mattor,  as  non  eet  faetumy  and  coverture  of  the  plaintiff  since 

iz)  Id.;   Com.  Dig.  Abatement,  L  16}  (i)  8  T. R.  515,  516 ;  Bac.  Ab. Misnomer, 

Skinn.  582.  P. ;  5  Taunt.  653. 

(e)  3  T.  R.  186 :  WilleS;  42;  3  Bla.  Rep.  (k)  4  D.  ^  R.  592 ;  and  see  8  Bin^.  55, 

10d6 ;  2  Saand.  209  a,  n.  1 ;  Com.  Pig.  174, 416 ;  7  Bar.  &  Grea.  388 ;  1  Mood,  ee 

Abatement,  1. 11.  R.  110,  S.  C. ;  and  1  Crom.  dc  M.  241. 

td)  As  to  this,  see  antej  238.  (0  See  1  Ler.  161 ;  1  M.  &  P.  678. 

(e)  Co.  Litt.  303  }  Cio.  Jac.  82;  3  Lev.  (m)  1  Sannd.  274,  n.  3 ;  see  5  B.  &  C. 

67  J  3  T.  R.  186  j  WiUes,  42.  491. 

(/)  AtUe,  446.  (n)  Bac.  Abw  Abatement,  F. 

(g)  Turtle  V.  Lady  Woraley,  Tidd,  689.  (•)  Id,  Mimomer,  F. :  Rep.  temp.  Haidw. 

\h)  4  T.  R.  227.                '  286,  387.                ,      ,      r-  — r 


(1)  See  Wadsworth  «.  Woodford,  1  Bay,  28  j  Clark  ».  Warner,  6  Conn.  356 ;  Haywood 
•.  Chestney,  13  Wend.  495. 

(2)  Wilson  V.  Nevers,  20  Pick.  20.  And  the  plea  is  not  supported,  if  it  appear  that  one 
of  the  persons  named  in  it  did  not,  or  that  another  person  not  named  dtd  wn  m  the  promise. 
Ibid.  See  Brown  v.  Jordon,  1  Oxeenl.  165;  Guild  v. Richardson, 6  Bck.469;  Wood»- 
worth  9.  Woodford,  Bay,  28. 
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fOBH  Am 
pVAUTIM. 


Of  {^eadr 

to  part, 
find  in  dor 
(otheresr 
|dae. 


[•469] 


maldDg  the  bond  (p)  (1) ;  btit  in  an  acfion  hguask  two  defan&nts,  eacli 
may  plead  distinct  matter  in  abatement  rf  the  same  srat  (jq)j  or  one  may 
plead  in  abatement  and  the  other  in  bar  (r)  (2). 

As  dilatory  pleas  rarely  aftct  tike  merits  of  the  sut,  and  objeet  mere 
inatter  of  form,  they  Mostitate  an  eseeplton  to  the  general  principle  of 
pleading,  that  a  plea  n^qst  either  toverse  or  confess  and  ayoid  the  alleged 
cause  of  action. 

*  It  was  not  necessary,  even  before  Beg.  Oen.  SI.  T.  4.  W.  4,  reg.  8, 
in  a  plea  in  abatement  to  lay  any  venue  in  stating  eren  materkd  Acts,  be- 
canse  they  were  to  be  tried  in  the  coonty  laid  in  the  declaration  («)  ;  and 
if  it  were  pleaded  that  another  person  who  onght  to  haye  been  saed  with 
tbe  defendant  was  alive,  *^  to  wit,  in  Spain,''  the  place  was  surplusage, 
and  tiie  plea  wonld  be  considered  as  pleaded  withont  any  yenae  (i). 

A  writ  is  divisible  and  may  be  abated  in  pari  and  remain  good  as  to  the 
residue ;  and  therefore  the  defendant  may  plead  in  abatement  to  part,  and 
demur  or  plead  in  bar  to  the  residue  of  the  writ  or  bill.  For  the  rule 
seems  to  be,  that  if  ttie  plaintiff  in  his  action,  brought  either  upon  a  gener- 
al writ,  such  as  debt,  detinue,  account  or  the  £e,  or  on  a  certun  and 
particidar  one,  as  assumpsit,  trespass,  case,  &o.,  demand  two  or  more 
things,  and  it  appear  from  his  own  showing  diat  he  cannot  have  an  action 
or  better  writ  for  one  of  them,  the  writ  shall  not  abate  in  the  whole,  but 
stand  for  so  much  as  is  good :  but  if  it  ^appear  upon  his  own  showing  that 
he  has  a  cause  of  action  for  all  the  things  demanded,  but  the  writ  is  not 
proper  for  one  of  them,  and  that  he  mi^t  have  another  for  it  in  a  dtfler- 
ent  form,  then  the  whole  writ  shall  abate  (u).  It  is  siud  to  be  a  rule,  that 
if  the  plaintiff  himself  acknowledge  his  writ  false  in  the  whole  or  in  part 
the  whole  writ  shall  abate  (x).  But  where  tiie  plaintiff  declared  in  tres- 
pass for  injuring  a  ship,  and  even  showed  in  his  declaration  that  he  was 
only  a  part  owner,  it  was  held  that  as  the  nonjoinder  in  tort  is  only  a 
ground  f(Nr  a  ;dea  in  abatement,  the  defendant  could  not  in  any  other 
shape  impugn  the  declaration,  though  the  defect  appeared  on  the  &ce  of 
it  (y).  And  a  fortiori  where  the  nonjoinder  of  a  party  or  other  matter, 
even  if  pleaded  in  abatement,  oould  not  abate  the  writ,  it  cannot  have  that 
effect  from  the  mere  circumstance  of  its  being  disclosed  in  the  declaration ; 
and  therefore  the  position  in  a  book  of  high  authority  (2;),  that  ^^  if  in  tre$- 

Sisi  against  A*  only,  the  plaintiff  declare  that  the  defendant,  together  toith 
.,  committed  the  trespass,  the  writ  shall  abate  ;  for  by  his  own  showing 
he  has  falsified  his  writ,"  appears  to  have  been  very  properly  disputed  (a). 
[Formerly  it  was  the  practice  to  plead  in  abatement,  when  upoq  the  face 
of  the  plaintiff's  declaration  it  appeared  that  a  part  of  the  pontiff's  cause 
pf  action  was  ipt  well  founded,  but  now  it  is  most  usual  to  demur  to  the 


fi 


p)  Bep.  temp.  Haxdw.  135. 
[q)  Com.  Big.  Abatement,  1.  6.    AtiUr,  it 
996m9,  where  husband  and  vife  are  defend- 
ants, id.  Pleader^  2  A.  3 ;  Cro.  J^c,  239. 
SCom.  Big.  Abatement,  I.  7. 
7  T.  R.  243 ;  1  Sannd.  8  a;  Bac  Ab. 
Abatement,  P. 


(9) 


Id, 

2  Sannd.  209  e,  and  ^10,  n.  1. 

Jd210c,npte;  386,  n.l. 

6  T.  R.  766 ;  2  Saund.  396,  n.  1. 

2  Saund.  210  c. 

Id,  n.  k,  5th  ed. 


rn  See  Palmer  v.  BLion,  5  Bowl.  &c  Eyl,  623. 

(2)  Nor  can  a  defendant  plead  in  bar  the  same  matter  which  he  ha^  previoasly  plead$4 
^1^  abatement,  and  which  has  been  oremiled,    Coxe  «.  Higbee,  5  Hal^t.  395. 
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whole  declaration  if  there  be  a  unsjoind^r,  or  if  there  be  no  misjoinder  form  aud 
then  only  to  the  defectire  part  (i).  Where  the  matter  goes  only  to  defeat  v.**!'""'- 
a  part  of  the  plaintiff's  cause  of  action  the  plea  in  abatement  should  be 
eonfined  to  that  part,  and  if  the  defendant  were  to  plead  to  the  whole,  his 
plea  would  be  defective  (c).  So  where  there  are  several  defendants  in 
an  action  of  tort,  and  one  of  the  defendants  pleaded  a  misnomer,  which 
then  abated  the  action  as  to  himself  only,  the  plea  was  holden  defective 
on  general  demurrer,  if  it  concluded  by  praying  judgment  of  the  writ  (or 
bill)  generally,  instead  of  praying  judgment  that  it  might  be  quashed  as 
against  himself  only  (eT).  Where  a  declaration  in  debt  contuned  two 
counts,  and  to  the  first  the  defendant  pleaded  nan  ett  factum,  and  to  the 
second  he  pleaded  in  abatement  the  nonjoinder  of  another  person,  and 
his  plea  commenced  and  concluded  with  praying  judgment  ^^  of  the  said 
writ,"  (not  stating  as  it  regarded  the  ieeand  count,)  "  and  of  the  said  de- 
elaration  as  to  the  second  count  thereof,"  the  Court  held  the  plea  was 
good,  and  that  they  might  abridge  the  petition  of  the  plea  by  quashing  the 
writ  as  well  as  the  declaration  as  to  the  matter  in  the  second  count  (e)*    [  *460  1 

The  general  rule  which  prevails  in  pleading  in  bar,  is,  that  a  mere  6^7*  .The 
prayer  of  judgment,  without  pointing  out  what  judgment,  or  the  appropri-  ^^J^i^ 
ate  judgment,  is  sufficient ;  because  the  facts  being  shown,  the  Court  will  abatement 
of  course   pronounce  the    proper  judgment  (/).    Upon  this  principle  »» ^«spects 
it  has  been  held  that  if  a  plea  which  contains  matter  in  bar  of  an  action  ^^^ 
conclude  in  abatement j  it  is  a  plea  in  bar  notwithstanding  the  wrong  conclu-  prayer  of 
sion,  and  final  judgment  should  be  given  upon  it,  for  if  the  plaintiff  have  no  judgment, 
cause  of  action  he  can  have  no  writ  (^)  (1).    The  same  rule  applies,  if  in 
a  plea  containing  matter  in  bar  there  be  a  right  prayer  of  judgment  in  the 
conclusion,  although  the  commencement  be  improper  (A).     On  the  other 
band,  the  commencement  and  conclusion  so  far  give  the  character  of  the 
plea,  that  if  a  plea  commencing  and  concluding  in  abatement  show  mat- 
ter in  bar,  it  is  to  be  considered  a  plea  in  abatement  and  not  in  bar  (t) ;  and 
the  converse  to  this,  triz.  a  plea  containing  matter  sufficient  only  to  abate 
the  writ,  but  with  the  beginning  and  conclusion  of  the  plea  in  bar,  has  been 
decided  the  same  way  (k)  (2).    The  anxiety  of  the  Courts  to  discourage 
dilatory  pleas  probably  first  induced  them  to  depart  in  construing  8ueh 
pleas,  from  the  relaxed  rule  which  applies  to  pleas  in  bar,  in  respect  of  the 

(h)  See  the  cases,  2  Saqnd.  210,  ui  notes ;  against  an  administTDtriz  on  a  contract  en- 

1  M.  &;  Sel.  355,  30Q ;  ante,  205.  tered  into  by  the  intestate ;    the  plea  be- 

(c)  5  T.  R.  557.  gan  and  condaded  in  abatement :  the  sub- 

fd)  1  lyX.  6&  P.  26.  stance  of  it  was  in  bar,  viz.  that  the  intes- 

e)  2  B.  &  P.  420  ;  2  Saund.  2|0,  b,  c,  taie  made  the  contract  with  otherS;  against 

note ;  ted  qu€tre,  see  1  Harr.  &  WolL  426 ;  whom  the  action  survived, 

and  vide  post y  460.  The  plaintiflf  took  issne  on  this ;  and  at 

(/}  4£aJst,  502, 509;  ldi<7.87;  1  Saund.  the  trial  it  appeared  that  the  contract  was 

97,  n.  1;  see  3  T.  R.  186;  1  B.  &  Aid.  in  fact  joint,  but  that  others  beside  ihou 

172 ;  1  M.  Ac  P.  26.  named  in  the  plea  joined  in  it  and  were  alive. 

J  2  Sannd.  209  c,  note,  If  then  the  plea  was  to  be  considered  as  one 

Fortes.  335 ;  Steph.  2d  ed.  446.  in  abatement,  such  proof  was  an  answer 

^i)  Ld.  Raym.  593 ;    2  Saund.   209,  o,  to  it,  because  the  plea  Jailed  to  give  the  plain- 

^ote.  tiff  a  better  writ,  and  as  the  Court  held  the 

(X;)  Godson  v*  Oood,  6  Taunt.  587 ;   2  plea  to  be  a  plea  in  abatement,  the  defendant 

Marsh.   299,  S.  C.     This  was  an  w^ici^  npled  in  his  defence. 


T— P 


ri)  Hurgis  f>.  Ayres,  8  Yerger,  467. 
[2)  Shaw  9,  QutcheTi  19  Wend.  2^2. 
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roBx  An  prayer  of  judgment  (I)  :  and  if  a  plea  whioh  eontaiae  matter  in  abaUment 
QUAUTU3.  eoDclude  in  bar,  and  be  found  agiunil  tho  defimdanti  it  is  a  plea  in  bar  (1), 
and  final  judgment  shall  be  given  vifon  it,  becanee  by  praying  judgment  if 
the  plaintiff  shall  maintain  M$  action,  the  defendant  admits  3ie  writ  to  be 
good  (m).  So  a  plea  which  begim  in  bar,  though  it  contain  matter  in 
abatement,  and  conclude  in  abatement,  is  nevertheless  considered  to  be  a 
plea  in  bar,  and  final  judgment  shall  be  given  (n)  (2). 

Pleas  to  the  jurisdiction,  and  of  personal  privilege  to  be  sued  in  another 
Court,  usually  oammence  without  any  prayer  of  judgment,  and  concliide, 
*^  and  this  he  the  plaintiff  is  ready  to  verify ;  wherefore  he  prays  judgment 
if  tho  said  Court  of  our  said  lord  the  kmg  here  will  or  ought  to  take  cog- 
[  •4gi  1  nizance  of  the  said  fdea,"  or  ^^  whether  *he  ought  to  l^  compelled  to 
answer,"  (o)  but  sometimes  these  pleas  commence  also  with  a  similar 
prayer  (p). 

In  pleading  to  the  perean  of  die  plamtiff  or  defendant,  in  respect  of  <£§- 
ability  to  sue  or  be  sued,  and  not  merely  on  account  of  the  non-joinder  of 
another  party,  the  plea  should  conclude  with  a  prayer,  ^^  if  the  plaintiff 
ought  to  be  answered,"  or  whether  the  defendant  ought  to  be  compelled 
to  answer  (</)  :"  and  these  pleas  frequently  begin  with  a  similar  prayer,  as 
alien  enemy,  &c.  (r) ;  and  a  plea  of  this  description  concluding  merely  to 
the  writ  would  be  bad  («)  ;  but  pleas  m  abatement  of  coverture  of  the 
plaintiff  or  defendant,  as  the  objection  goes  rather  to  the  nonjoinder  of  the 
husband  then  to  the  disability  of  the  feme,  conclude  with  a  prayer  of  judg- 
ment as  to  the  writ  (t).  If  the  defendant  plead  that  the  phuntiff  is  excom- 
munioated,  or  any  other  temporary  disability,  the  plea  should  conclude 
with  praying  that  that  the  suit  may  remain  without  day,  until,  ko,  (u):  and 
where  the  death  of  the  plaintiff  since  the  issuing  of  Uie  writ  is  pleaded,  it 
should  conclude  if  the  Court  "w'lM  further  proceed,  &c.  (x). 

Where  the  defendant  pleads  in  abatement  to  the  vnrit  for  matter  apparent 
on  the  face  of  it,  it  is  said  that  he  should  begin  as  well  as  conclude  his 
plea,  by  ^^  praying  judgmmt  of  the  writ,  and  that  the  name  may  be  quaeh- 
«{{."  (y).  But  where  the  plea  is  for  matter  dehors,  as  misnomer  when  that 
matter  was  pleadable,  the  plea  should  only  conclude  with  that  prayer  (s). 

(/)  10  East,  87 ;  1  B.  d&  Aid.  172.  (r)  LiL  But.  1 ;  Latw.  1601 ;  Ast.  £nt. 

{m)  1  East,  636;  2  Saund.  209  d ;  2  Ld.  11. 

Raym.  1018,  1019,  694;  2  Marsh.  303;  6  (i)  Com.  Big.  Abatement,  I.  12. 

Tannt.  587,  S.  C.  {t)  Postf  yol.  iii. ;  Lil.  Ent.  1,  123;  Ast. 

(n)  2  Saund.   209  c,   note;     Bac.    Ab.  Ent.  9;  3Inst.  CI.  70;  1  Weotw.  47. 

Abatement,  P. ;  1  Ld.  Raym.  694 ;  10  East,  Cu)  12  Mod.  400 ;  3  Ley.  208 ;  Lulw.  19 ; 

67,  88.  1  Str.  521 ;  3  Inst.  CI.  18 ;  2  Saund.  209 1, 

(o)  2  Sannd.  209  d ;  Com.  Dig.  Abate-  note.    See  10  East,  86. 

ment,  I.  12 ;  Bac  Ab.  Abatement,  F. ;  12  (2)  Com.  Dig.  Abatement,  I.  12 ;  3  Ler. 

East,  544  ;  ante,  445.  120  ;  4  East,  502  ;  2  Saund.  209  e,  note. 

(p)  See  tbe  precedent,  8  T.R.  631.  (y)  2  Sannd.  209  a,   d,  note  1;   Com. 

(q)  2  Saund.  9,  n.  10 ;    209  d ;  Latch.  IKg.  Abatement,  1. 12 ;  Latw.  11. 

178 ;  La  Em.  1.  (jr)  Id. ;  10  East,  87. 


(1)  Vide  Jenkins  v.  Fepoon,  2  Johns.  Caa.  312 ;  Schoonmaker  v.  EUnendorf,  10  Johns. 
49. 

(2^  M'Laughlin  v.  De  Young.  3  Gill.  &  Johns.  4.  But  if  matter  vhich  though  to  be 
pleaoed  in  abatement  be  pleaded  in  the  form  of  a  bar,  the  plaintiff  may  treat  it  as  a  plea 
in  abatement,  by  proceeding  to  judgment  for  want  of  a  plea,  if  it  be  not  verified  by  amda- 
Tit.  Robinson  v.  Fisher,  3  Caines,  99,  100.  See  also  Engle  v.  Nelson,  1  Penn.  442.  And 
if  there  has  been  an  order  for  the  defendant  to  plead  issnably,  sach  plea  is  not  a  compli- 
ance with  the  order,  and  the  plaintiff  may  treat  it  as  a  nullity.  Davis  o.  Grainger,  3 
Johns.  259.  The  plaintiff  may  demur  to  the  plea  either  in  bar  or  abatement.  A  |^  in 
abatement  cannot  be  amended.    Trinder  o.  Dorant,  5  Wend.  72^ 
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She  Ooorta  havng  now  establbhcNl  a  nde  thai  oyer  of  tke  writ  cannot  be  totm  mmd 
allowed,  a  parianee  hdtwem  the  vnit  and  oQunt^  or  dedorathAy  can  be  no  <ivau7»>- 
longer  pleaded  (a),  and  many  of  the  decisions  in  the  books  as  to  the  fonn 
of  the  plea  are  no  longer  apfdicable ;  and  now  in  general  a  plea  in  abate- 
ment  of  the  writ  must  be  pleaded  of  the  writ  <md  deelarationj  when  the 
latter  eontmuei  and  discloses  the  oljeation  to  the  writ,  and  it  most  be  so 
where  it  is  intended  to  plead  in  abatement  only  of  part  of  the  writ,  and 
the  canse  of  abatement  arises  ody  on  one  of  the  counts  in  the  declara* 
tion  (by.    If  the  action  were  by  5iS,  the  plea  most  haye  concluded  by 
praying  judgment  of  the  bill,  and  not  of  the  declaration  only,  which  was 
only  a  conclurion  in  bar  (e)  ;  and  it  should  not  have  concluded  by  praying 
judgment  of  the  ^^  bill  and  declaration,"  (^)  and  if  a  plea  in  abatement  *to  [  *462  ] 
the  writ  were  to  conclude,  *^  if  the  defenduit  ought  to  answer  to  the  smd 
bill"  it  would  be  sufficient (e)  (1). 

Ghreat  accuracy  is  ziecessary  in  the  form  of  all  pleas  in  abatement  as 
well  in  the  commencement  as  in  ^e  conclueian  for  it  is  said  "  they  make 
the  plea"  (/)  (2).  A  plea  which  concluded  with  praying  judgment  "  if 
(instead  of  <^  of'),  tho  plaintiff's  bill  was  held  bad  on  demurrer,  though  the 
words  ^^  and  that  the  same  may  be  qnadied,"  were  also  added  (^).  So,  in 
the  traverse  at  the  end  of  the  plea,  a  mis-statement  of  the  name  by  which 
the  defendant  was  called  in  the  declaration  was  considered  fatal  on  demur- 
rer (A).  The  mode  of  concluding  the  plea  when  pleaded  to  part  only  of 
the  action,  has  been  already  observed  upon  (i).  Upon  a  plea  in  abatement 
of  pendency  of  another  action  in  another  Court  for  the  same  cause,  eonr 
eluding  with  a  prout  patet  per  reeordum^  it  is  sufficient  to  satisfy  the  plea 
if  writ  be  produced  (Jc)  (3). 

At  common  law,  where  the  defendant  pleaded  ^foreign  plea,  (the  nature  '^^^Y-  ^ 
of  which  has  already  been  stated)  (I),  he  was  obliged  to  make  oath  of  the  ^^onhe 
truth  of  the  matter  therein  alleged,  but  that  was  not  necessary  in  the  case  truth. 
of  a  plea  to  iiie  juriidictionj  or  any  plea  in  abatement  (m).    But  4  &;  6 
Ann.  c.  16,  s.  11  (4),  ^^  no  dilatory  plea  shall  be  received  in  any  Court 
of  recordy  unless  the  party  offering  such  plea  do  by  affidavit  prove  the 
truth  thereof,  or  show  some  probable  matter  to  the  Court  (w),  to  induce  them 
to  believe  that  the  fact  of  such  dilatory  plea  is  true.''  (5).    This  statute  ex- 
tends to  criminal  as  well  as   civil  cases  (p) ;    and  not  only  to  pleas  in 

(a)  Ante,  450,  244,  430.  {g)  3  T.  R.  185 ;  and  see  2  SanncT.  209 

(h)  2  Saand.  210  b,  c.  note.  a ;  8  T.  R.  515 ;  5  Taunt.  652,  653,  note. 

(c)  2  Saand.  209  d ;  1  B.  A;  Aid.  172 ;  2  (k)\  Chit.  Rep.  705,  note. 

M.  k  Set  484  ;  2  Chit.  Rep.  539.  (t)  AnU,  458,  459. 

(iQ  Id,  i  5  Mod.   144  ;  2  B.  &  P.  124,  \k)  Kerby  v.  Siggers,  2  Dowl.  659. 

note  e ;  3  T.  R.  185.    See,  howvrcr,  Com.  {l)  AMe,  443 ;  1  Saand.  98,  note  1. 

Pig.  Abatement,  I.  12.  (m)  1  Sannd.  98,  n.  1 ;  Carth.  402 ;  Sty. 

{€%  See  the  preoeding  note ;   2   Safond.  43o ;  Mod.  335. 

209  d;  3  Bla.  Com.  303  ;  10  East,  87.  (n)  In  case  of  a  plea  of  bankraptcy  piiis 

(/ )  Latch.  178 ;  2  Saand.  209  c,  d ;  2  darrein   continuance,  see  1    M'Clel.    dc    Y. 

Ld.  Raym.  1019 ;  10  East,  87 ;  But  see  the  350. 

entries  referred  to  in  3  T.  R.  186.  (o)  3  Barr.  1617. 


(1)  Harwood  v.  Chestney,  13  Wend.  495.    Vide  Ilsley  e.  Slabbs,  5  Mass.  280. 

f2)  Ante,  504,  note. 
3)  Commonwealth  «.  ChuTchill,  5  Mass.  174 ;  Clifford  v.  Carey,  1  Mass.  495« 
1)  The  first  thirteen  sections  and  the  twentieth  and  twenty-seventh  sections  are  in  foroe 
Pennsylvania,  3  Binn.  625 ;  Roberts'  Dig.  43.    Vide  Laws  oi  N.  Y.  sess.  36,  c.  56,  s.  23. 
1  R.  L.  524  ;  2  Rev.  Stat.  352,  s.  7. 
(5)  TrentoQ  Bank  v.  WaUace,  4  fialst.  83. 
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4^  OF  PLEAS  m  ABAT£M£NT. 

poKJi  AND  abatement  but  to  oC  dUatary  fileas,  ivfaidi,  if  found  vntnie,  would  iu>t  de^ 
QUALITIES,  termine  the  action,  and  are  onlj  in  delay  of  it^  as  aid  prayer  in  a  real  ac« 
tion  (p)  ;  or  a  plea  in  «ar«/acuM  against  terre-tenants,  that  there  is  anoth- 
er terre-tenant  not  named  ;  though  these  pleas  are  not  strictly  in  abate- 
ment (9).  Bat  such  pleas  in  bar  as  are  osnally  termed  sham  pleas,  are  not 
dilatory  pleas  within  the  meaning  of  the  statute^  The  statute  extends  only 
to  such  matter  as  are  dehors  the  record,  and  not  to  such  matters  as  would 
appear  to  the  Court  on  inspection  of  their  own  proceedings  (r),  as  the 
want  of  addition  in  an  original  writ,  when  the  matter  was  pleadable  in 
[  *468  1  Abatement  («)  ;  or  privilege  as  an  attorney  *of  the  same  Court  to  be  sued 
by  bill  (0  9  because  in  the  first  instance  the  defect  in  the  writ  was  apparent 
on  the  face  of  it ;  and  in  the  latter,  the  Court,  by  examination  of  their 
own  record,  might  ascertain  the  truth  of  the  plea :  but  where  the  defend- 
ant pleaded  after  oyer  of  the  original  that  it  was  not  returned,  the  Court 
set  aside  the  plea  for  want  of  an  affidavit  (u).  And  where  to  an  action  in 
C.  P.  the  defendant  pleaded  his  privilege  as  an  attorney  of  K.  B.  to  be 
sued  there  without  making  an  affidavit  of  the  truth,  it  was  recently  held 
that  the  plaintiff  might  sign  judgment,  because  the  Court  of  C.  P.  could 
not  by  examination  of  their  own  records  know  that  the  defendant  was  an 
attorney  of  another  Court  (2;). 

Requisites  The  affidavit  required  by  4  &  5  Ann.  c.  16,  s.  11,  may  be  made  by 
of  affida-  jj^Q  defendant  or  a  third  person  (y)  ;  and  although  formerly  supposed  other* 
^  ^'  wise  (z),  it  has  recently  been  held  that  it  must  be  sworn  after  the  declara- 

tion is  delivered,  and  (^at  if  it  be  sworn  b^ore  the  declaration  was  deliver- 
ed the  plaintiff  may  treat  the  plea  as  a  nullity  and  sign  judgment  (a).  It 
must  be  properly  and  exactly  entitled  in  the  cause  (5),  and  be  positive  (1) 
as  to  the  truth  of  every  fact  contained  in  the  plea,  and  should  leave  noth- 
ing to  be  collected  by  inference  («)  :  it  should  be  stated  that  the  plea  is 
true  ^^  in  substance  and  &ct,"  and  not  merely  that  the  plea  is  a  true  plea  (<2)  ; 
and  if  there  be  no  affidavit,  or  it  be  defective  in  any  particular,  the  plain- 
tiff may  treat  the  plea  as  a  nullity  and  sign  judgment  (e),  or  move  the  Court 
to  set  it  aside  (/)  (2). 


i 


;>)  3  B.  &  P.  384 ;  2  Saund.  210.  East,  170. 

q)  2  Saund.  210  d,  e.  (a)  BoWet  v.  Kemp,  1  Cromp.  &  Jervis, 

(f )  3  B.  &  P.  S97 ;  .Pr.  Reg.  5 ;  Lord  287. 

Raym.  1409 ;  Say.  Rep.  203.  (b)  Bac.   Ab.    Abalcmcnt,  0. ;    2  Stra. 

(s)  Lord  Raym.  1409 ;  Prac.  Reg.  6.  1161 ;  Barnes,  248. 

f(0  Claridge,  gent,  om,  4^.,  ats.  Macdmh  (c)  Say.  Rep.  298. 

(d,  Trinity  term,  47  Geo.  3,  E.  B.  3  B.  &  U}  2  Strti.  705. 

.  397.    But  see  2  Stra.  738,  and  Com.  Dig.  (e)  2  Saund.  2iad ;  1  T.  R.  277,  689 ;  5 

Abatement,  D.  6.    If  the  plea  be  untrue,  or  Id.  210;  7  Id.  298 ;  2  Mobre,  213.    The 

the  defendant  has  ceased  to  be  an  attorney^  plaintiff  cannot  sign  judgment  after  a  plea 

the  plea  may  be  set  aside,  Prac  Reg.  8.  m  abatement,  because  the  affidavit  to  verify 

'u\  1  Stra.  639  ;  2  Ld.  Raym.  1409.  the  plto  was  sworn  before  the  defmdant*s 

X)  Davidson  v.  Chilman,  1  Bing.  N.  C.  attorney,  3  M.  &  Sel.  154. 

^  (/)  1  Stiu.  638 ;  Say.  Rep.  19,  293 ;  3 

y)  1  Barnes,  344 ;  Pr.  Reg.  6.  Burr.  1617 ;  Tidd,  9th  ed.  540 :  ted  quart, 

z)  4  East,  348;  4  M.  Ac  Sel.  332 ;  13  see  2  Moore,  213 ;  2  B.  &  C.  618. 
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(1)  Vby  v.  Hamburg,  1  P.  A.  Brown,  75. 

(2)  Richmond  v.  Talmadge,  16  Johns.  307.  Vide  Robinson  o.  Fisher,  3  Catnes,  99 : 
Young  V,  Shingfer,  5  Hayw.  32^;.  Rupp  v,  Efiiot,  3  DalL  184 :  MaiSten  v.  Lawrence,  i 
Johns^  Cas.  397, 


KEPUCATION,  &c.  TO  PLEAS  m  ABATEMENT.  4g5 


REPLICATION    AND    OTHER    PROCEEDINGS   ON    A    PLEA    beflio4- 

IN    ABATEMENT   IN    GENERAL.  wok  ato 

OTBSE 
,  .  .      .  PROCEED- 

Where  misn&mer  either  of  the  plaintiff  or  defendant  was  truly  pleaded,  nras  on  ▲ 
the  plaintiff  might  in  general  amend  his  declaration  on  payment  of  costs,  or  ^^^  "* 
without  subjecting  himself  to  the  payment  of  the  defendant's  costs  he  might  ^^^ 
enter  a  cctssetur  billa  or  breve  (^).  But  *where  the  nonjoinder  of  one  of  uneeal. 
several  co-contractors  was  pleaded,  the  plaintiff  could  not  nor  can  amend,  [  *464  j 
but  must  enter  a  cassetur^  and  commence  a  fresh  action  in  order  that  the 
other  parties  may  in  due  course  be  brought  by  fresh  process  into  Court. 
And  when  the  plea  is  true,  and  the  plaintiff  is  not  at  liberty  to  amend,  be 
should  enter  his  cassetur  before  he  commence  a  fresh  action,  for  other- 
wise the  defendant  may  plead  in  abatement  the  pendency  of  the  first  ac- 
tion (h).  If  the  plea  be  untrue  in  fact,  the  plaintiff  shoiidd  reply;  or  if  it 
be  insufficient  in  point  of  law,  he  may  demur j  and  in  some  cases  signjudg' 
tnent  as  for  want  of  a  plea  {%)  ;  though  if  the  plea  were  merely  defective  in 
form,  the  plaintiff  should  demur  (i).  And  where  the  defendant  had  ap- 
peared in  the  name  by  which  he  was  sued,  such  appearance  might 
have  been  replied  by  way  of  an  estoppel  (2).  When  the  plea  consists  of 
matter  of  fact,  which  the  jJaintiff  denies,  the  replication  may  begin  with- 
out any  allegation  that  the  writ  ought  not  to  be  quashed  (m).  It  must  not 
commence  as  to  a  plea  in  bar  (n),  because  that  would  be  a  discontinuance, 
but  should  conclude  to  the  country  ;  and  which  was  proper  where  to  a  plea 
of  misnomer  the  plaintiff  replied  that  the  defendant  was  known  as  well  by  the 
ope  name  as  the  other  (o).  There  are,  however,  precedents  in  which  the 
plaintiff  concluded  with  a  formal  traverse  and  verification  (jp).  It  was  laid 
down  by  Lord  Holt,  that  if  the  plaintiff  took  issue  upon  a  plea  in  abatement, 
he  ought  to  pray  damages,  because  if  it  were  found  against  the  defendant, 
the  jury  must  assess  the  plaintiff 's  damages,  and  final  judgment  was  to  be 
given ;  but  that  where  the  plaintiff  confessed  the  defendant's  plea  and 
avoids  it  by  other  matter,  he  should  not  pray  damages,  but  must  main- 
tain his  writ  (9).  If  a  replication  to  a  plea  in  abatement  of  the  unit  begin 
*^  that  the  said  declaration"  ought  not  to  be  quashed,  but  conclude  properly, 
it  is  sufficient ;  for  such  words  may  be  rejected  as  surplusage  ;  and  it  is  not 
necessary  in  the  beginning  of  the  replication  to  say  that  the  writ  ought  not 
to  be  quashed ;  for  in  favor  of  the  plaintiff  the  Court  would  give  judgment  ac- 
cording to  the  fact,  without  reference  to  the  prayer  of  the  judgment  (r).  If 
an  issue  in  fact  be  joined  upon  the  replication,  and  found  for  the  plaintiff,  the 
jury  should  assess  the  damages,  and  the  judgment  is  peremptory  for  the 
delay  quod  recuperet^  'and  not  quod  respondeat  (s)  ;  and  the  same  rule  pre-  [  •455  1 

{g)  7  T.  R.  698 ;  3  Anslr.  935  j  1  B.  &  15  ;  1  B.  &  P.  61.    AlUer  if  the  plea  com- 

P.  40 ;  antt,  246.    It  was  the  practice  not  mence  or  conclude  improperly  in  bar ;  Bac. 

to  permit  such  amendment  if  the  defendant  Ab.  AbatemeTit  8 ;  Com.  Dig.  Abatement, 

has  previously  made  a  tender.  1.  15. 

Ch)  Ante,  453.    Bac.  Ab.  Abatement,  M.  (o)  1  B.  &  P.  60  ;  1  East,  542 ;  2  Wils. 

(t)  3  B.  &  P.  395.    If  the  plea  be  no  plea  367. 

at  all,  party  may  move  to  quash  it,  2  B.  &  (p)  Lil.  Ent.  1,  2 ;  Co.  Ent.  160. 

C.  618  ;  4  D.  &  E.  114,  S.  C.  Iq)  1  Lord  Baym.  338,  594 ;  2  Id.  1022  j 

(k)  3  T.  R.   185.    The  plaintiff  cannot  2  Saund.  211  n.  3;  Bac.  Ab.  Abatement, 

move  to  quash  it,  4  D.  Ac  R.   114  ;  2  B.  Ac  P. ;  Com.  Dig.  Abatement,  I.  12  ^  post;  see 

C.  618.  S.  C.  the  precedents,  1  Wentw.  Index. 

0  2  New  Rep.  453  ;  ante,  244,  245.  (r)  1  B.  Ac  P.  60. 

w)  1  B.  &  F.  61.  (j)  1  East,  544  ;  2  Wils.  368;  Com.  Dig. 

n)  Carth.  187 ;  Com.  Dig.  Abatement,  I.  Abatement,  1. 14, 15 ;  2  Saund.  211,  a.  3. 
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466  ^'  PL£AS  IN  ABATEMENT,  &c. 

RBPucA-    vails  in   indictments  for  misdemeanors,  though  in  cases  of  felon j  infavo- 
"o-J^   rm  vitoB  it  is  otherwise  (t)  (1). 

IN08.  If  the  plaintiff  demur  (w)  it  is  not  nece%Bary  to  assign  any  special  causes. 

Of  demur-  for  it  has  been  decided  on  the  statute  of  Elizabeth,  (the  language  of  which 
plea  in  ^  ^^  similar  to  that  of  the  statute  4  Ann.  c.  16),  that  the  statute  only  applies 
abatement,  to  pleas  in  bar  (v)  ;  however  it  may  be  most  advisable  to  demur  specially 
where  the  plea  is  merely  informal  (fi^).  Where  the  plea  demurred  to  pro- 
perly commences  and  concludes  as  in  abatement,  but  is  insufficient  in  some 
other  respects,  the  demurrer  should  pray  judgment  that  the  writ  may  be 
adjudged  good,  and  that  the  defendant  may  answer  further  thereto,  or 
merely  with  the  latter  words,  and  should  not  conclude  with  a  prayer  of 
damages  ;  for  the  plaintiff  ought  not  to  conclude  in  bar,  but  only  affirm  his 
writ(x).  So,  where  the  plaintiff  replies  to  a  plea  in  abatement,  and  the 
defendant  demurs  to  the  replication,  the  plaintiff  should  not  conclude  his 
joinder  in  demurrer  with  a  prayer  of  judgment  of  his  debt  or  damages,  but 
should  merely  pray  that  the  defendant  may  answer  over  (y).  And  where 
the  plaintiff  demurred  to  a  plea  in  abatement,  as  in  bar,  praying  judgment 
and  damages,  and  the  defendant  joined  as  in  bar,  it  was  held  to  be  a  dis- 
continuance, because  the  demurrer  in  bar  was  no  answer  to  the  plea  in 
abatement,  and  a  discontinuauce  of  part  is  a  discontinuance  of  the  whoIe(2;)  ; 
the  plaintiff,  however,  may  amend,  and  the  mistake  would  be  aided  by  a 
verdict  (a).  But  where  the  plea  in  abatement  improperly  commences  or 
concludes  as  a  plea  in  bar,  the  plaintiff  may  demur  either  in  bar  or  abate- 
ment (2)  ;  and  if  he  adopt  the  former,  which  is  most  advisable,  he  may  con- 
clude his  demurrer  as  in  bar,  and  with  a  prayer  of  damages,  and  the  judg- 
ment will  be  final  (h).  On  the  argument  of  a  demurrer  to  a  plea  in  abatjp- 
ment,  or  to  a  replication  thereto,  the  d^endant  cannot  (as  usual  on  argu- 
ment after  a  plea  in  bar^  take  any  objection  to  the  declaration,  for  nothing 
[  *466  ]  but  the  writ  is  then  in  question  (e),  unless  where  matter  has  been  pleaded 
in  abatement  which  might  also  be  pleaded  in  bar  (d),  and  the  •Court  will 
not  in  general  give  leave  to  amend  a  plea  in  abatement  (e)  (3).  But  a 
plaintiff  has  been  allowed  to  withdraw  his  demurrer  to  a  plea  in  abatement 
and  to  reply  (/). 

(0  8  East,  107;  3  Bar.   &  Ores.  513  to  (2)  Show.  255;  ISalk.  218,  S.C.;  lEast, 

515  ;  5  D.  &  R.  533,  S.  C.  542  ;  2  Saund.  210  e,  f,  note. 

(w)  See  the  precedents  referred  to  in  2  (a)  1  Wils.  302 ;  1  Salk.  218. 

Saund.  210  e,  note  2;  post,  vol.  iii.  and  (b)  Bac.  Ab.  Abatement,  P.;  Com.  Dig. 

joinder  thereto,  id.  Abatement,  I.  15. 

fv)  2M.  &  Sel.  484,485;  2  Ld.  Raym.  (c)  Salk.  212;    Lutw.  1592;  Carth.   172. 

1015  ;  and  .see  1  Ld.    Raym.  337  ;  1   Salk.  Willes,  478  ;  Bac.  Ab.  Abatement,  P. ;  Com. 

194  ;  Tidd,  9th  ed.  638;  see  Keg.  Gen.  Hil.  Dig.  Abatement,  I.  14  ;  1  Saund.  285,  noie 

Term,  4  W.  4,  reg.  2,  as  to  the  causes  of  de-  e.  5th  ed. 

murrer    being    stated    in    the    mar  gin  j  dec,  (d)  Lutw.  1604 ;    Com.  Dig.  Abatement, 

post  J  Ap.  I.  14. 


(fp)  3  T.  R.  186.  (c)  Ca.s.  Pr.  C.  P.  29 ;  Tidd,  9th  ed.  638. 

(z)  2  Saund.  210e,  m 
(y)  Id.  ;  1  Wils.  302. 


(x)  2  Saund.  210  e,  note.  (/)  2  Chit.  Rep.  5. 


(1)  Where  an  issue  of  nul  tid  record  on  a  pica  in  abatement  is  found  for  the  plaintiff*, 
the  judgment  is,  quod  respondeat  ouster.  Marston  v.  Lawrence,  1  Johns.  Cas.  397.  And 
so  where  the  trial  is  by  inspection,  judgment  for  the  plaintiff  is  that  defendant  respondeat 
ouster.  Amcots  v.  Amcots,  1  Lev.  163 ;  Com.  Dig.  Abatement,  (I.  14.)  But  where  a 
defendant  pleads  in  abatement,  and  the  plaintiff  takes  issue  upon  the  plea,  and  it  is  found 
against  the  defendant,  the  judgment  is  final,  and  the  same  jury  which  pass  upon  the  issue 
assess  the  damages.    M'Cartee  t;  Chambers,  6  Wend.  549. 

'"'  Roberts  v.  Stewart,  1  Yerger,  390. 
Triiuler  v.  Dnrant,  5  Wmd.  72. 


REPLICATION,  Sec.  TO  PLEAS  IN  ABATEMENt. 
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If  the   plaintiff  succeed  on  an  issue  in  facty  the  judgment,  as  before  ob-    mflica- 
served  (^),  U  final  (1)  ;  but  if  he  succeed  on  demurrer  to  a  plea  in  abate-  "^^^  ^^ 
ment,  or  to  a  replication  thereto,  the  judgment  is  in  general  only  infcerlocu-    pkoceed- 
tory,  qiwd  respondeat  ouster  (A)  (2).     Where,  however,  a  plea  containing      i«»s- 
matter  which  can  only  bo    pleaded  in  abatement,  improperly  commences  or  Judgment 
concludes  in  bar,  the  judgment  on  demurrer  may  be  final  (i)  (3)  ;  and  the  aba^ent 
same  rule  prevails  where  matter  in  abatement  is  pleaded  after  the  last  con- 
tinuance (A),  or  since  Reg.  Gen.  Hil.  T.  4  W.  4,  since  the  last  pleading. 
After  judgment  of  respondeat  ouster  no  other  plea  in  abatement  in  tJie  same 
degree  (J)  will  be  allowed  (w).     The  judgment  for  the  defendant  on  a  plea 
in  abatement,  whether  it  be  on  an  issue  in  fact  or  in  law,  is,  that  "  the  writ 
be  quashed ;"  (n)  or  if  a  temporary  disability  or  privilege  be  pleaded,  that 
"  the  plaint  remain  without  day,  until^  &c."  (o). 

If  the  plaintiff  succeed  on  demurrer  to  a  plea  in  abatement,  and  the  ^°®**  9^ 
judgment  bo  interlocutory,  respondeat  ouUer^\\\QVQ  is  no  judgment  for  <?o«<«,  a^ment. 
because  the  statute  of  Crloucester  only  gives  costs  where  damages  are  reco- 
vered (p)  ;  but  when  the  defendant's  plea  is  on  issue  found  to  be  untrue, 
the  judgment  is  final,  and  the  plaintiff  will  recover  costs  (j).  If  the  plain- 
tiff enter  cassetur  billa  or  hreve^  he  is  not  liable  to  costs  (r).  On  an  issue 
found  for  the  defendant  he  is  entitled  to  costs,  but  not  if  he  succeed  on  de- 
murrer (s)  ;  nor  is  he  entitled  to  the  costs  of  a  judgment  of  nonpros^  ob- 
tained by  reason  of  the  plaintiff  having  omitted  to  enter  the  issue  on  record, 
after  issue  joined  on  a  demurrer  to  a  plea  in  abatement  (i)*(4).  [  MSS  ] 


IV.  OF  PLEAS  OF  NONJOINDER  IN  PARTICULAR. 

Before   the  3  &    4   W.    4,  s.  8,    9,  10,  pleas   in  abatement  of  the  of  fleas 
nonjoinder,  although  in  some  cases  just,  in  order  to  compel  a  plaintiff  to     ^  "®"' 
sue  all  persons  liable  to  pay  jointly,  so  as  to  make  them  liable  on  the  rec-  „  p^ktio- 
ord  to  pay  their  proportions  of  the  debt  or  damages  to  be  recovered,  had     vjja. 


(g)  Ante,  464 ;  Tidd,  9th  ed.  641. 

(h)  2  Saund.  311,  note  3;  Com.  Dig. 
Abatement,  I.  14;  1  East,  541;  2  Wib. 
367;  see  the  forms,  Tidd's  Appendix,  4lh 
edit.  263 ;  10  Wentw.  61  ;  Tidd,  mh  edit. 
741 ;  sed  vide  3  B.  &  C.  502 ;  5  D.  &  R. 
422,  S.  C. 

(i)  I  East,  636;  Lutw.  41:  Com.  Dig. 
Abatement,  I.  15 ;  Bac  Ab.  Abatement,  P. 
As  to  the  prayer  of  judgment  in  general, 
see  10  East,  37 ;  ante,  460. 

(A*)  Com.  Di^.  Abatement,  I.  15 

(/)  See  Tidd,  9th  ed.  641  ;  Com.  Dig. 
Abatement,  I.  4;  antej  440,  441. 


(m)  Bac.  Ab.  Abatement,  0. ;  Com.  Dig. 
Abatement,  I.  3  ;  2  Saund.  40,  41. 

(ft)  Bac.  Ab.  Abatement,  P. ;  Gilb.  C.  P. 
52 ;  3  M.  &c  Sel.  453.  See  the  precedents, 
10  Went.  Index,  61. 

(o)  Lutw.  19 ;  Cleft.  Ent.  3 ;  2  Saund. 
209  e  ;  Tidd,  9th  ed.  642. 

Cp)  Lord  Ravm,  972 ;  1  Salk.  194,  S.  C.  ; 
Tidd,  9lhed.  642;  id.  Appendix. 

(q)  Id.  ;  1  East,  544  ;  2  Wils.  368. 

(r)  Id.  ;  Tidd,  9lh  edit.  683  ;  Hullock,  145. 

(s)  Lord  Raym,  337,  992 ;  I  Salk.  194, 
S.  C. ;  Hullock,  145;  Tidd,  9th  ed.  6J2. 

CO  8  B.  &  C.  642  ;  3  M.  &  R.  91,  S.  C. 


(1)  HoIUngsworth  v.  Duane,  Wallace,  57;  Moore  v.  Morton,  1  Bibb,  234;  M'Cartee 
V.  Chambers,  6  Wend.  649 ;  Dodge  r.  Morse,  3  N.  Hamp.  232 ;  Jewell  v.  Davis,  6  N. 
Hamp.  518;  Mehaft'y  v.  Share,  2  Pennsylv.  361. 

(4)  Fitch  p.  Lothrop.  1  Root,  192;  Baker  r.  Fales,  16  Mass.  147,  157;  Lambert  r.  La- 
gow,  1  Blackf.  388 ;  Gibson  v.  Laughlin,  Minor,  182. 

(3)  Leathers  v.  Meglasson,  2  Monro,  51. 

(4)  A  parly  applying  to  amend  a  declaration  after  a  special  demurrer  to  it  hat  been 
filed,  must  pay  costs.    Condit  v.  Neighbor,  7  Halst.  320. 
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OF  FLVAs  become  the  source  of  vexatious  delay,  especially  as  each  omitted  party 
OF  NOW-  might  in  a  second  action  plead  in  abatement  that  still  another  party  who 
ought  to  be  jomed  had  been  omitted,  and  so  on  (u)  ;  and  if  an  omitted 
partner  were  abroad,  or  not  to  be  found,  a  plaintiff  could  not  declare 
against  those  forthcoming  until  he  had  fivBt  outlawed  the  absent  party,  and 
the  delay  as  well  as  diflSculties  in  proceeding  to  outlawry  not  unfrequently 
rendered  that  proceeding  abortive.  To  put  an  end  to  these  grievances, 
the  3  &  4  W.  4,  c.  42,  s.  8,  enacted, ''  that  no  plea  in  abatement  for  the 
nonjoinder  of  any  person  as  a  co  defendant  shall  be  allowed  in  any  Court 
of  common  law,  unless  it  shall  be  stated  in  such  plea  that  such  person  is 
resident  within  the  jurisdiction  of  the  Court,  and  unless  the  place  of  resi- 
dence of  such  person  shall  be  stated  with  convenient  certainty  in  an  afiSdavit 
verifying  such  plea. 

S.  9.  '^  That  to  any  plea  in  abatement  in  any  Court  of  law  of  the  non- 
joinder of  another  person,  the  plaintiff  may  reply  that  such  person  has 
been  discharged  by  bankruptcy  and  certificate,  or  under  an  act  for  the  Re- 
lief of  Insolvent  Debtors. 

S.  10.  ^^  That  in  all  cases  in  which  after  such  plea  in  abatement  the 
plaintiff  shall,  without  having  proceeded  to  trial  upon  an  issue  thereon, 
commence  another  action  against  the  defendant  or  defendants  in  the  action 
in  which  such  plea  in  abatement  shall  have  been  pleaded,  and  the  person  or 
persons  named  in  such  plea  in  abatement  as  joint  contractors,  if  it  shall 
appear  by  the  pleadings  in  such  subsequent  action,  or  on  the  evidence  at  the 
trial  thereof,  that  all  the  original  defendants  are  liable,  but  that  one  or 
more  of  the  persons  named  in  such  plea  in  abatement  or  any  subsequent 
plea  in  abatement  are  not  liable,  as  a  contracting  party  or  parlies,  the 
plaintiff  shall  nevertheless  be  entitled  to  judgment,  or  to  a  verdict  and  judg- 
ment, as  the  case  may  be,  against  the  other  defendant  or  defendants  who 
shall  appear  to  be  liable ;  and  every  defendant  who  is  not  so  liable  shall 
have  judgment,  and  shall  be  entitled  to  his  costs  as  against  the  plaintiff, 
who  shall  be  allowed  the  same  as  costs  in  the  cause  against  the  defendant 
or  defendants  who  shall  have  so  pleaded  in  abatement  the  nonjoinder  of 
such  person ;  provided  that  any  such  defendant  who  shall  have  so  pleaded 
in  abatement  shall  be  at  liberty  on  the  trial  to  adduce  evidence  of  the  lia- 
[  *468  ]  bili^y  of  ^^  defendants  named  by  him  in  such  plea  in  abatement."* 

Since  this  enactment  a  plea  in  abatement  of  nonjoinder  of  a  co-defend- 
ant must  state  not  only  that  the  omitted  party  is  bUU  living^  but  that  he  is 
resident  within  the  jurisdiction  of  the  Court,  and  the  affidavit  of  its  truth 
must  state  the  place  of  residence  with  convenient  certainty^  and  thus  the 
plea  and  affidavit,  according  to  the  principle  of  a  plea  in  abatement, 
point  out  to  the  plaintiff  an  effectual  better  writ,  and  also  enable  the  plain- 
tiff in  his  second  action,  commenced  in  consequence  of  such  plea,  effectu- 
ally to  proceed  against  such  defendants  as  he  shall  on  the  trial  prove  to 
have  been  liable.  The  forms  of  the  thus  regulating  plea  of  nonjoinder  and 
of  the  peculiar  affidavit  to  be  now  annexed  will  be  found  in  the  third  vol- 
ume (x). 

The  ninth  section  we  have  above  seen  enables  the  plaintiff  to  reply  to 
such  a  plea  the  bankruptcy  and  certificate  of  the  omitted  party,  or  his  dis- 
charge under  an  insolvent  act. 

The  Beg.  Gen.  Hil.  T.  4  W.  4,  reg.  20,  gives  the  form  of  commenc- 
ing a  declaration  in  a  second  action  after  a  plea  of  nonjoinder  in  abate- 


(«)  Sm  Gov«U  o.  Radoidgv,  3  East,  62.    (z)  See^^os^  voL  iii. 
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ment,  and  which  form  will  be  found  in  the  second  volume  (y).    The  above  of  fleas 
sections  it  will  be  observed  in  terms  only  apply  to  pleas  in  abatement  of   ^^^j^^^^ 
wynjwnder,  and  it  would  seem  that  the  plea  by  a  feme  defendant  of  her  u,  faktic- 
covertwre  and  nonjoinder  of  her  husband,  though  it  prays  an  abatement  of     m^ut. 
the  present  writ  on  account  of  such  nonjoinder,  is  not  affected  by  the  stat- 
ute either  as  to  the  cUiegation  or  affidavit  of  residence  of  the  omitted  party, 
although  such  plea  of  coverture   seems   to  be  equally  within   the  mischief 
intended  to  be  prevented. 

The  statute  of  limitations,  9  G.  4,  c.  14,  s.  2,  enacts,  that  "  if  any  de- 
fendant or  defendants  in  any  action  on  any  simple  contract  shall  plead  any 
matter  in  abatement,  to  the  effect  that  any  other  person  or  persons  ought 
to  be  jointly  sued,  and  issue  be  joined  on  such  plea,  and  it  shall  appear  at 
the  trial  that  the  action  could  not  by  reason  of  the  said  recited  acts  of  this 
act  (i.  e.  the  want  of  a  written  promise  by  the  omitted  party)  or  either  of 
them  be  maintained  against  the  other  person  or  persons  named  in  such 
plea,  or  any  of  them,  the  issue  joined  on  such  plea  shall  be  found  against 
the  party  pleading  the  same."  So  that  whore  several  parties  have  orig- 
inally jointly  contracted,  but  the  statute  of  limitations  has  barred  the  rem- 
edy against  some  of  them,  but  the  other  has  signed  a  written  promise  or 
acknowledgment  within  six  years,  the  action  may  be  properly  brought 
against  him  only  ;  and  if  he  plead  the  nonjoinder  of  the  other  parties  so 
discharged  from  liability,  the  plaintiff  may  safely  take  issue  on  the  plea,  on 
the  ground  that  the  action  was  properly  brought  only  against  the  single  par- 
ty corntimdng  liable. 

(y)  See  post,  vol.  ii. 


[  *-169  ] 

•CHAPTER  VII. 
Of  Pleas  in  Bar. 

*  OP  PLEAS 

IN  BAR.  Pleas  in  bar  go  to  the  merits  of  the  case,  and  deny  that  the  plaintiff 
has  any  cause  of  action  (a),  and  do  not,  like  pleas  in  abatement,  give  a 
better  writ  (6).  They  either  conclude  the  plaintiff  by  matter  of  estoppel^ 
(which  however  rarely  occurs  in  a  plea)  (c),  or  they  show  that  the  plain- 
tiff never  had  any  cause  of  action  ;  or  admitting  that  he  once  had,  insist 
that  it  has  been  determined  by  BOJiie  subsequent  matter.  They  are  also 
either  to  the  whole  or  to  a  part  of  the  declaration  ;  and  where  there  is  only 
a  defence  to  a  part,  it  is  advisable,  on  account  of  costs,  to  confine  the 
plea  to  that  part(e2). 
Whatfaxste  iff^  hsi^Q  seen  that  pleading  is  in  general  a  mere  statement  of  facts  (e), 
beptezdcd  ftnd  pleas  in  bar  state  the  various  defences  of  which,  under  the  circum- 
in  bar.  stances  of  each  particular  case,  the  defendant  is  at  liberty  to  avail  himself 
in  a  Court  of  lavj.  Matter  of  defence  in  equity  only  (/),  or  founded  solely 
on  the  rules  of  practice  even  of  a  Court  of  law,  or  being  mere  irregularity, 
is  not  in  general  pleadable  (^)  (1)  ;  thus  bail  cannot  plead  that  the  principal 
is  a  bankrupt,  and  that  he  obtained  his  certificate  (K)  ;  for  although  the 
Court  might  on  summary  application  relieve  the  bail,  yet  the  matter  of 
defence  constitutes  no  pleadable  bar  ;  and  bail  to  the  sheriff  cannot  plead 
the  giving  of  time  to  their  principal  as  a  defence  to  an  action  on  bail 
bond  (i).  But  where  the  matter  of  defence  depends  not  merely  upon  the 
established  practice  of  the  Court,  but  also  upon  a  general  rule  of  law^  as 
that  bail  above  shall  not  by  proceeded  against  until  a  capias  ad  satisfacien- 

\  dum  has  been  is^ed  against  the  principal,  such  matter  is  pleadable  (k). 

\  It  would  be  in  vain  to  attempt  to  state  all  the  various  defences  in  personal 

i  action :  those  which  most  usually  occur  in  practice  are  given  in  their  nat- 

[  MTO  ]  ural  order,  in  the  following  Analytical  Table  in  •the  action  of  Assumpsit 
(Z)  ;  and  the  mode  in  which  they  should  be  taken  advantage  of  are  af- 
terwards more  fully  stated,  and  precedents  of  the  appropriate  pleas  are 
collected  in  the  Third  Volume.  At  the  commencement  of  each  head  of 
Pleas,  whether  in  Debt,  Covenant,  Detinue,  Case,  Trover,  Replevin,  or 
Trespass,  a  similar  analytical  table  has  been  given  in  the  previous  editions 
of  this  work,  but  omitted  in  the  present  edition  in  order  to  afford  room  for 

.  the  great  increase  of  new  matter. 

(a)  See  the  definition,  Co.  Lit.  503  bj        (e)  ^n^c,  213. 

Heath's  Maxims,  and  6  Co.  7 ;  ante,  Steph.        (/)  7  East,  153  ;  8  Id,  314 ;  10  Id.  211, 

2d  ed.  75.  Misconduct  of  arbitrators  not  pleadable,  8 

(b)  Ante,  446,  457.  East,  344  j  2  M.  &  P.  345  j  5  Bing.  200,  S. 

(c)  Bac.  Ab.  Pleas,  I.  11 ;  5  Hen.  7,  c.  C. ;  See  1  Y.  &  J.  37. 

14  ;    1  Leon.  77  ;    Say.  86.    As  pleading        (g)  2  East,  442  ;  7  Id.  153  j  4  East,  311; 

\  matter  of  estoppel   more  frequently  occars  2  Campb.  396  ;  16  East,  39  ;  1  Wils.  334  ;  1 

in  replications  and  subsequent  proceedings,  D.  &  R-  50;  7  B.  &;  C.  800. 

the  points  relating  to  it  will  be  hereafter        {h)  2  B.  Ac  P.  45 ;  7  East,  153,  154. 
\  considered.    It  should  be  relied  upon  and        (i)  8  Price,  467  j  1  Young.  &  Jerv.  437  j 

specially  pleaded  as  suck,  see  2  B.  Ac  Aid.  and  see  Davey  v.  Prendergrass,  5  %.^  Aid. 

662  J  M'Clel.  &  Y.  509.  187. 
{d)  5  East,  361  j    7  Id.  325.    See  pleas        (A)  16  East,  39  ;  but  see  7  B.  &  C.  800. 

which  were  held  bad,  as  they  might  have        (/)  See  also  Com.  Dig.  Pleader  as  to  the 

been  pleaded  in  abatement,  or  the  proceed-  different  defences  and  pleas  in  each  particu- 

ings  might  have  been  set  aside  for  irregu-  lar  action. 

larity,  5  Moore,  168 ;  1  B.  &  Aid.  390. 

(1)  NicholB  0.  Nichols,  9  Wead.  264 )  10  Pet.  S.  0.  257  }  17  Wand.  62. 
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•ANALYTICAL  TABLE 

OF   THE   D£F£NCKS  TO   ACTIONS  ON  CONTRACTS  NOT  UNDER  SEAL. 

'  1st.  Deny  that  there  ever  was  cause  of  action. 

~  1st.  Deny  that  a  sufficient  contract  was  ever  made. 
'  1st.    That  no  contract  was  in  fact  made. 
2dly.  Incompetency  of  plaintiff  to  be  contracted  with. 

Plaintiff  an  alien  enemy  at  time  of  contract. 
3dly.  Defendant  incapable  to  contract. 
1st.     Infancy. 

2dly.  Lunacy,  Drunkenness,  &c. 
3dly.  Coverture. 
4th ly.  Duress. 
4th1y.  Insuificency  of  consideration. 

1st.  Inadequacy  of  consideration. 
•^  2d.  Illegality  of  consideration. 

1st.  At  common  law. 
2d.  By  different  statutes. 
5lhly.  Contract  obiained  hy  fraud. 
6thly.  The  act  to  be  done  illegal  or  impossible. 
7thly.  Thp  form  of  contract  insufficient. 
1st.  At  common  law. 
2d.  Bv  statute. 

As  statute  against  frauds. 
8thly.  No  sufficient  stamp. 
2dly.  Admits  a  sufficient  contract,  but  show  that  hefore  breach 
there  was — 
'  Ist.    A  release. 
2dly.  Parol  discharge. 

3dly.  Alteration  in  terms  of  contract  by  consent. 
-^  4thly.  Non-performance    by    plaintiff  of    a    coDditioD   prece- 
dent, alteration,  &c. 
5thly.  Performance,  payment,  &;c. 
(  6thly.  Contract  became  illegal  or  impossible  to  perform. 
2dly.  Admit  that  there   was  cause  of  action,   but  avoid   it   by   showing 
^  subsequent  orother  matter. 

r  1st.     Plaintiff  no  longer  entitled  to  sue. 
1st.  Alien  enemy. 
2dly.  Attainted. 
3dly.  Outlaw. 

4thly.  A  bankrupt,  insolvent  debtor,  dz^c. 
2dly.  Defendant  no  longer  liable  to  be  sued. 

!lst«     A  certificated  bankrupt. 
2dly.  An  insolvent  debtor. 
3dly.  Debt  recoverable  only  in  a  Court  of  conscience. 
4thly.  Cause  of  action  discharged. 
^  1st.  By  payment. 
2dly.  Accord  and  satisfaction, 
3dly.  Foreign  attachment. 
4thly.  Tender. 

5thly.  Account  stated,   and  a  negotiable  security   taken   by 
plaintiff. 
-{  6thly.  Arbitrament. 
7thly.  Former  recovery. 
8thly.  Higher  security  given. 
9thly.  A  release. 
lOihly.  Statute  of  limitations. 
1  llhly.  Set-off. 
5thly.      Pleas  by  executors,  te. 
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esMiKAL       *From  these  sabdivisions,  which  are  nearly  the  same  in  each  form  of 
OBSBRTA-   action,  we  may  perceive  that  pleas  in  bar,  as  well  in  actions  on  contracts 
Observa-    ^  ^^^  torts,  are  of  two  descriptions ;  first,  they  deny  that  the  plaintiff  ever 
tions  on      had  the  cause  of  action  complained  of ;  or,  secondly,  they  admit  that  he 
such  ana-  once  had  a  cause  of  action,  but  insist  that  it  no  longer  subsists. 
lym^ai  ta-       j^  ^j^^  ancient  course  of  pleading  there  appear  to  have  been  three  de- 
The  for-      scriptions  of  pleas  in  bar,  by  ono   of  which  the  above  defences  were  to  be 
mer  indis*  taken  advantage  of, — 1st,  The  general  issue. — 2dly,  a   denial  of  a  par- 
criminate    ticular  allegation  in  the  declaration. — And  Sdly,  A  special  plea  of  new 
^^^^     matter  not  apparent  on  the  face  of  the  declaration.     General  issues^  it  is 
plea  as       said,  were  framed  in  words  calculated  to  deny  the  whole  of  the  facts  al- 
non-as-      leged  in  the  declaration  (a),  and  were  considered  proper  and  indeed  nec- 
sumpsi       essary  when  the  defence   merely  denied  the  plaintiff's  allegations,  and  re- 
ferred the  matter  in  dispute  to  the  jury^  the  proper  judges  whether  or  not 
the  fact  complained  of  was  committed  (6).    In  Assumpsit^  before  the 
pleading  rules,  Hil.  T.  4  W.   4,  almost  every  matter  might  be  given  in 
evidence  under  the  general  issue  non-assumpsit,  on  the  ground,  as  was  said, 
that  as  the  action  is  founded  on  the  contract,   and  the  injury  is  the  non- 
performance  of  it,  evidence  which  disaffirms^he  continuing  obligation  of 
the  contract  at  the  time  when  the  action  wb  commenced^  goes  to  the  gist 
of  the  action  (e).     In  Debt  on  simple  contract  also,  under  the  plea  of  nil 
debet^  the  defendant  was  at  liberty  to  prove  most  matters  which  showed 
that  there  was  no  existing  debt  (li)  ;  but  in  debt  or  covenant  founded  on  a 
deedy  on   account  of  the  solemnity  of  the  instrument  under  seal  (e),  and 
which  in  general  must  be  dissolved  eo  ligamine  quo  ligatur^  the  plea  of 
non  est  factum  merely  put  in  issue  the  existence  of  the  deed,  and  the  de- 
fendant was  not  at  liberty  to  plead  m7  debet^  unless  where  the  deed  was 
mere  inducement  to   the  action,  and  the  debt  accnied  by  subsequent  en- 
joyment, &c.  (/).     In  Case  or  Trover^  under  the  general  issue^  ^inot 
guilty  of  the  premises^^  almost  any  matter  of  defence  might  be  given  in  ev- 
idence, though  any  plea  admitting  the  plaintiff's  property  and  the  act  com- 
mitted, but  justifying  it,  might  be  pleaaed  (^).     In  Replevin^  the  general 
issue  mm  cepit  modo  et  forma^  merely  put  in  issue   the  act  complained  of 
as  stated  in  the  declaration.     In  Trespass^  whether  to  the  person,  person- 
al property,  or  real  property,  the  general  issue  was  not  guilty  (A).    In 
injuries  to  the  absolute  rights  of  persons,  this  only  put  in  issue  tlie  act 
complained  of;  but  in  injuries  to  the  relative  rights,  and  to  personal  and 
[  *478  ]  real  property,  it  put  in  issue  the   existence  of  the  rights  as  *well  as  the 
commission  of  the  act  complained  of,  though  in  the  two  latter  cases  pos- 
session would  be  sufficient  against  the  defendant,  unless  he  could  show  a 
better  title. 

Of  pleas  Formerly  however  it  was  not  unusual,  even  in  actions  of  assumpsit,  for 
^J^*"^  the  defendant  to  deny  a  particular  allegation  in  the  declaration^  instead  of 
pleading  the  general  issue,  which  denied  the  whole  (t)  ;  and  it  is  said  that 
thi&  was  permitted,  in  order  to  bring  a  single  point  to  issue,  and  that  if  the 
jury  gave  a  corrupt  verdict  they  might  be  more  easily  attainted,  which 
was  not  so  readily  done  on  a  general  issue^  where  the  matter  was  more 

(a)  Gilb.  C.  P.  57,  63,  64.  (e)  Plowd.  308. 

\b)  Id.  63.  (/)  Gilb.  C.  P.  57,  58,  61,  62. 

(c)  Id,  65;  Salk.  279;  2  Str.  733;  1  B.  {g)  Id.  64,  65. 
&  P.  481 ;  4  Taunt.  105;  std  vide  post.  {h)  Id.  57. 

(d)  Gilb.  C.  P.  58.  (t)  Gilb.  C.  P.  60, 61 ;  Poet.  Plac.  203. 
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complicated  (A).  Thus,  in  assumpsit  it  was  usual  to  traverse  in  particu-  wkkkal 
lar  the  cormderation  of  the  contract,  &c.  or  the  contract  itself,  or  the  o*'**^^- 
plaintiff  ^ s  prefarmance  of  a  condition  precedent,  kc,  hxii  in  a%9ump9it 
this  practice  had  long  before  the  recent  pleading  rules  become  obsolete. 
In  debt  for  rent  due  bjr  deed,  the  defendant  might  plead  ^on  est  factum^  or 
nothing  in  arrear ;  or  if  not  by  deed,  non  demisit,  or  nothing  in  arrear ; 
though  those  matters  might  have  been  given  in  evidence  under  the  plea  of 
nil  debet  (Z). 

From  the  history  of  our   ancient  law,  it  appears  that  in  all  personal  ac-  ^^^ 
tions,  the   defendant  was  at  liberty  to  show  specially  to  the  Court  matters  ™*^^"  ^^ 
of  defence,  not   merely  consisting  in   a   denial  of  a  material  part  of  the  lowed  to 
plaintiff's  declaration,  but  introductory  of  new  matter  not  apparent  there-  ^  pleaded 
in  (wi)  ;  such  as  coverture,  infancy,  &c.  which,  though  they  were  in  effect  ^P®*^*"^y- 
negations  of  the   plaintiff's  declaration,   yet  being  matters   of  Zae^,  as  to 
their  sufficiency  in  defence,  were  considered  as  properly  referable  to  the 
Court  in  the  first  instance  (w)  though  if  traversed,  the  existence  in  fact  of 
such  defence  was  then  properly  to  be  tried  by  a  jury  (o)  (1). 

So  in  general  whatever  ground  of  defence  rendered  the  fact  complained 
of  lawful,  being  matter  of  justification,  was  to  be  shown  to  the  Court,  as 
a  license,  &c.,  because  the  vourt  are  judges  what  is  the  law,  and  how 
far  the  fact,  if  it  had  occurred  or  existed,  was  lawful,  and  the  jury  were 
only  to  find  the  existence  of  the  fact.  Anciently  the  general  issue  was 
seldom  pleaded,  except  when  the  party  meant  wholly  to  deny  the  charge 
alleged  against  him  ;  and  when  he  meant  to  distinguish  away  or  palliate  the 
charge,  it  was  usual  to  set  forth  the  particular  facts  in  a  special  plea, 
which  was  originally  intended  to  apprise  the  Court  and  the  adverse  party 
of  the  nature  and  circumstances  of  the  defence,  and  to  keep  the  law  and 
the  fact  distinct.  But  the  legislature  in  many  cases  have  expressly  per- 
mitted the  general  issue  to  be  pleaded,  and  have  allowed  special  matter  to 
be  given  'in  evidence  under  it  at  the  trial  (2).     These  were  originally  con-  r  •474  i 


(k)  Gilb.  C.  P.  61,  139,  148 ;  3  Leon,  66.  («)  Id.  Lord  Raym.  88. 

7)  W.  61,  62.  (0)  Id, 

m)  Id.  62,  66. 


i 


(1)  Mauers  of  defence,  not  coming  under  any  known  plea,  may  be  set  forth  specially, 
fionaife  v.  Woodbnry,  12  Pick.  456.  Matter  arising  after  an  action  is  commenced  must  be 
pleaded  specially.     Andrews  0.  Hooper,  13  Mass.  572. 

Matter  going  only  in  mitigation  of  damages  should  not  be  specially  pleaded.  Pope  v. 
Davidson,  5  J.  J.  Marsh.  400  ;  Joy  v.  Hull,  4  Vermont,  455. 

(2)  In  the  state  of  New  York,  any  special  matter  may  be  given  in  evidence  under  the 
general  issue,  if  notice  of  the  matter  so  intended  to  be  given  in  evidence  have  accompa- 
nied the  plea.  Sess.  36.  c.  56,  s.  1 :  1  R.  L.  515  ;  2  Rev.  Stat-  :^52,  s  10.  See  Rule 
20,  Sup.  Ct.,  and  Rule  23,  Circt.  Ct.  of  Pennsylvania.  As  to  notices  of  special  matter 
under  the  general  issue  and  what  they  must  contain,  see  Kane  v.  Sanger,  14  Johns.  89 ; 
Shepard  v.  Merrill,  13  Johns.  475;  Bissell  v.  Cornell,  24  Wendell,  354 ;  Chamberlain  v, 
Gorham,  20  Johns.  746;  Brooks  v.  Bemiss,  8  Johns,  455;  Fuller  v.  Rood,  3  Hill,  258; 
£d wards  v.  demons,  21  Wendell,  480 ;  Washburn  v.  Moseley,  22  Maine,  160 ;  Chase 
V.  Fi^k,  16  ib.  1.32  ;  Brickel  ».  Davis,  21  Pick.  404  ;  ante,  233  in  note.  Fuller  v.  Rood,  3 
Hill,  258 :  Lowry  c.  Hill,  1  Hill,  66:i ;  Ripley  v.  Burgess,  2  Hill,  360 ;  Van  Epps  v.  liar- 
rison,  1  Denio,  246.  But  in  covenant,  in  which  there  is  no  general  issue,  there  can  be  no 
notice.  See.  however.  Bender  v.  Fromberger,  4  Dall,  439  ;  Webster  1;  Warren,  2  Wash. 
C.  C  456;  Whart.  Dig.  141,  for  the  practice  in  Pennsylvania;  and  for  the  same  reason, 

, notice  of  special  matter  cannot  be  given  in  an  action  on  a  judgment  of  recognizance.  Ser- 
vice V.  Heermance,  1  Johns.  42 ;  Bullis  v.  Giddons,  8  Johns.  82  ;  Beadle  r.  Hopkins,  3 
Caines,  150.  Such  notice  forms  no  part  of  the  record  ;  an  admisvsion  in  it  does  not  excuse 
the  plaintiff  from  proving  the  matters  charged  in  his  declaration  and  it  will  not  help  a  de- 
fect in  the  declaration  ;  Vaugban  t».  Havans,  8  Johns.  109.  See  Van  Steenberg  v.  Bigelow, 
3  Wendell,  42.  See  fuTlher  Raymond  ».  Smith,  13  Johns.  329 ;  Shepard  p.  Merrill,  31 
Johns.  475  ;  Lawrence  v.  Kines,  10  Johns.  142;  Eane  e.  Sanger,  14  Johns.  89 ;  4  Pet.  3. 
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fined  to  certaiii  'ffJ-Jic  offirt'rs,  such  as  ji(sti<r:H  of  the  pfant\  constables. 
overaaers,  custom-bouse  aud  excise  oiiicers,  who  iu  fuifiiiiug  their  arduous 
duties  were  frequently  drawn  into  peril  of  liability  to  an  action  for  mis- 
take or  informality  in  tbe  bona  fide  execution  of  their  respective  offices. 
It  was  obaenred  by  Sir  Wm.  Blackstone,  that  though  it  should  seem 
much  confusion  and  uncertainty  would  follow  from  so  great  a  relaxation  of 
th^  strictness  anciently  observed,  yet  that  experience  had  shown  it  to  be 
otherwise,  especially  with  the  aid  of  a  now  trial,  in  case  either  party  bo 
unfairly  surprised  by  the  other  (^).  That  supposition  for  a  long  time  pre- 
vailed, but  recently  a  different  policy  has  prevailed,  and  which  induced 
the  Courts  to  promulgate  the  general  rules  of  Hil.  T.  4  W.  4. 

^Th^^lii-      ^^  ^^y  ^  ™^'  convement  to  arratige  the  observations  respecting  I^eas 
^  of***^  "^  Bar  under  the  following  divisions  : 

pleas  in 

"•  1.  Of  the  sevbral  Pleas  in  Bar  in  bach  Action,  and  when  or 

NOT  THE  Plea  must  be  special. 

First. —  Before  the  recent  Bules  relating  to  Pleading. 

1.  On  Contracts. 

In  Assumpsit. 

In  Debt. 

In  Covenant. 

In  Account 

In  Detinue. 

In  actions  by  and  against  executors. 

In  actions  by  and  against  heirs  or  devisees. 

2.  For  torts. 

In  Case. 
In  Trover. 
In  Replevin. 
In  Trespass. 

3.  In  Ejectment. 

4.  When  or  not  it  w<m  advisable   to  plead  specially  or  only  the 

general  issue. 

5.  Estoppel. 

6.  All  defences  to  be  pleaded. 

7.  Of  suffering  judgment  by  default  as  to  part. 

8.  Of  sham  and  issuable  pleas. 

9.  Instances  where  general  issue  given  by  statutes. 

(p)  3  Bla.  Cora.  305,  306 :  Boote's  Suit  at  special  plea  as  opposed  to  tbe  general  issue. 

Law.  93,  231;  sed  vide  1  East,  217 ;  Lord  1  vol    Ld.  Erskine's  Speeches,  275  to  278; 

Raym.  88,  217,  566 ;  and  see  12  Mod.  377  ;  Sir  Wm    Jones's  Speeches  of  Isseus,  vol.  iv. 

and  see  the  observations  on  the  use  of  a  4to  edit  94 ;  vol.  ix.  8vo.  edit.  50 ;  and  post, 

C.  R.  411,  where  it  was  hdd^  "  every  thin^  which  disaffirms  the  contract,  every  thinpr  which 
shows  it  to  be  void,  may  be  given  in  evidence  under  the  «:enenil  issue  in  an  action  of  as- 
sumpsit^*'  In  Massachusetts,  special  pleading  is  abolished  by  statute  1836,  Ch.  273.  The 
statute  of  Maine,  1S31.  Ch.  5U.  abolishing  s|)ecial  pleading  is  to  be  understood  as  limited 
to  pleas  in  ba^*.  Gordon  v.  Pierce,  2  Fairf.  2 1 3.  So  in  New  Hampshire^  Cocheco  Co.  ». 
"WTiittier.  10  N.  Hamp  305 

The  statute  of  Ohio,  authorizing  notice  of  special  matter  to  be  given  with  the  genera! 
issue,  dispenses  only  with  form.  The  notice  must  contain  the  substance  of  a  good  defence. 
M'Clintock  ».  Insldp,  13  Ohio,  21  And  where  the  general  issue  is  pleaded,  admissions 
made  in  a  notice,  filed  with  the  plea,  of  matters  which  will  be  set  up  in  defence,  cannot  be 
taken  advantae:e  of  by  the  plaintiff  to  excuse  him  from  proving  every  thing  necessary  to 
support  his  action.  Sutiff  v.  Gilbert,  8  Ham.  (Ohio,)  405  j  Bump  v.  Smith,  11  N.  Hamp. 
48. 
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Secondly.— ;9mc6  the  recent  Statutes  and  Pleading  IttiUsy  Wl.  T.  4   osmsAL 
W.    4,  &c.  Statement  of  the  enactments  and  rules  and  tbe  '"■■"™^'- ' 
alterations  thej  have  introduced. 

II.  The  Qualities  and  Requisites  of  Pleas. 
ni.  The  Construction  op  Pleas. 
IV.  Of  the  Forms  and  Parts  of  Pleas  in  Bar, 

V.  Of  several  Pleas  in  Bar. 
VI.  Of  Pleas  by  several  Defendants. 
VII.  Op  Set-off  and  Mutual  Credit. 


I.    Of  the  several  Pleas  in  Bar,  and  when  or  not  to  plead 

SPECIALLY. 

First. — Before  the  recent  Enactment  and  Rules  relating  to  Pleading^ 

Before   we  proceed   to  consider  the  recent  enactments,   rules,  and  de-  ^^t  -P*- 
cisions   which   are  now  to  he  observed  in  practice,  it  seems  essential   to  -^  ^ad^ 
take   a  view  of  the  previous  regulations,   and  most  of  which  have  still  ex-  meMs  and 
tensive  influence  in  practice.  '"•^  ^^^ 

ting  to 

Before  the  recent  pleading  rules,  the  most  comprehensive  plea  in  an  P^^^' 
action  of  Assumpsit  was  non-assumpsit^  (i.  e,  "  that  the  defendant  did  not  ^^  '^ 
undertake  or  promise  as  alleged  in  the  declaration,")  and  on  that  account 
was  called  the  general  issue  although  improperly  so.  When  the  allega- 
tions in  the  declaration,  whether  indebitatus  assumpsit  or  special  as- 
sumpsit, are  considered,  it  will  be  obvious  that  a  plea  that  the  defend- 
ant did  not  undertake  or  promise,  naturally  and  in  terms  only  puts  in  \9- 
sue  the  allegation  of  the  promise^  and  not  the  allegation  that  the  defendant 
was  indited  in  an  indebitatus  county  (unless,  as  has  been  insisted,  the  pre- 
vious debt  or  consideration  is  parcel  of  the  promise,)  (9)  nor  is  it  any 
grammatical  answer  to  the  inducement,  consideration,  averments  of  per* 
formance,  and  a  breach  or  breaches  in  a  special  count  (r),  except  as  to 
the  statement  of  the  promise^  and  yet  in  modern  times,  and  until  the  Reg. 
Gen.  Hil.  T.  4  W.  4,  came  into  operation  in  Easter  term,  1834,  the  plea 

(//)  Passenger  9.  Brookes,  1  Biog^.  N.  C.        (r)  See  the  form  of  special  coaot,  oirte. 
587 ;  1  Hodges,  123.  262. 

The  filing  of  a  brief  statement  under  the  statute  of  51aine  entitles  the  party  to  the  same 
rights  as  he  would  have  had  at  common  law,  before  the  statute,  by  pleading  the  same  mat- 
ter specially,  and  no  more.  Williams  College  v  Mallet,  4  Shepley,  84.  The  brief  state- 
ment must  specify  the  matter  relied  upon  in  defence,  which  does  not  come  under  the  general 
issue,  with  as  much  certainty  and  precision,  to  a  common  intent,  as  if  inserted  in  a  special 
plea.  Washburn  o  Mosely,  9  Shepley,  160.  See  Potter  v.  Titcomb,  4  Shepley,  423.  See 
also  Appleton  v  Donaldson,  3  Barr,  3^1 ;  Thompson  r.  Bowers,  1  Douglas,  321.  Since  the 
statute  of  Massachusetts  of  1836,  c.  273,  abolishing  special  pleas  in  bar.  the  brief  statement 
required  by  the  rules  of  court,  must  set  forth  every  defence,  which  would  require  a  special 
plea  at  common  law.  such  as  a  denial  of  the  corporate  existence  of  the  plaintiff.  Plymouth 
V.  Macomber,  3  Melcalf,  235.  Under  that  statute  the  defendant  cannot  avail  himself  of 
special  matter  under  the  general  issue,  unless  it  is  set  forth  in  the  brief  statement  required 
by  the  rules  of  the  court.  Plymouth  v.  Macomber,  3  Metcalf,  235 ;  Newburyport  v  Cur- 
rier, 3  Metcalf,  417  ;  Washington  Bank  p.  Brown,  2  Metcalf,  293  The  nile  does  not  ap- 
Sly  to  evidence  introlnceJ  to  rebut  evidence  offered  by  the  other  party.  Parker  v  Green,  8 
leicalf,  137.  See  Webb  v  Steele,  13  N.  Hamp  231  Where  the  brief  statement  is  had  for 
generality,  it  should  be  objeried  to  for  that  cause,  and  the  court  will  order  it  to  be  amended; 
and  it  should  be  objri-iod  to  before  liial,  otherwise  the  defen'iant  will  be  allowed  to 
prove  the  defeuce  in  particulars  under  his  general  statement.  Robinson  v,  Wadsworth,  8 
Metcalf,  67. 


OF  THE  SEVERAL  PLEAS. 


ASSUMPSIT. 


NoD-as- 
sampsit 
when/i>f- 
merl^  re- 
qaisite  or 
sufiLdent. 


of  Don-assumpeit  was  considered  not  only  as  putting  in  issue  every  alle* 
gation  in  the  declaration,  as  well  the  promise  as  the  inducement,  consid- 
eration, and  all  averments  in  fact,  but  also  as  enabling  the  defendant  to 
give  in  'evidence  ^very  description  of  defence  which  showed  that  the 
promise  was  void  or  voidable,  or  that  it  bad  been  performed  ;  so  that 
very  frequently  the  pleadings  on  the  record  entirely  misled  the  plaintiflT 
and  the  Court  and  jury  as  to  the  real  point  to  be  tried,  and  upon  the  trial 
the  defendant  might  even  show  that  he  or  she  was  under  age  or  covert 
at  the  time  of  the  contract  The  inconvenience  resulting  from  this  illogi- 
cal and  uncertain  state  of  pleadings  led  to  the  improvements  introduced  by 
the  rules  alluded  to,  and  which  will  hereafter  be  fully  stated.  But 
first  it  will  be  advisable  to  show  the  practice  existing  before  those  rules 
were  promulgated  (1). 

1.   Of  THE  SEVERAL  FlEAS. 

First. — Before  the  Recent  Hules. 

The  general  Uiue  in  an  action  of  Assumpsit  was  ^^  that  the  defendant  did 
not  undertake  or  promise  in  manner  and  form  as  the  plaintiff  hath  com- 
plained against  him  and  of  this  the  defendant  puis  himself  upon  the  coun- 
try^ ^c,  '^  («),  and  if  nil  debet  were  pleaded,  it  might  be  treated  as  a  nulli- 
ty (t).  The  allegation  ^^modo  et  forma^*'  did  not  put  in  issue  the  form  of 
the  count,  but  only  the  substance  of  the  promise ;  for  which  reason  the 
plaintiff  might  give  in  evidence  a  contract  different  from  that  mentioned  in 
the  declaration,  in  regard  to  time  or  place  when  immaterial^  though  not  a 
contract  different  in  substance  (u). 

It  was  always  a  rule,  that  when  the  defendant  insisted  that  no  such  con- 
tract as  stated  in  the  declaration  had  been  in  fact  made,  he  must  have 
pleaded  the  general  issue  (x).  Under  that  plea  also  he  might  give  in  evi- 
dence various  matters  of  defence,  although  they  admitted  that  a  contract 
had  in  fact  been  made,  but  denied  that  it  was  in  law  obligatory  upon  the  de- 
fendant, as  that  another  person  ought  to  have  been  made  co-plaintiff  (^)  (2)  ; 
also  the  defendant's  incapacity  to  contract ;  as  that  at  the  time  the  supposed 
contract  was  entered  into,  the  defendant   was  an   infant  (2;)  (3),  luna- 


(5)  Sec  the  precedents,  post^  vol.  iii. ; 
Com.  Dig.  Pleader,  2  0.  1 ;  3  D.  &  R.  621. 
"  Not  gttiUy^^  is  bad  on  demurrer,  but  would 
be  aided  by  verdict ;  Stra.  1022 ;  Cases 
temp.  Hardw.  173;  but  cannot  be  treated 
as  a  nullity,  1  Dowl.  453  (847). 

(i)  Nil  debet  pleaded  in  assumpsit  is  a        (. 
nullity,  though  it  has  been  observed,  "  that        ( 
it  expressed  the  sense  of  the  general  issue 
in    assumpsit    better    than    non    assumpsit f'* 


per  Mansfield,  C.  J.,  4  Taunt.  165;  see 
Tidd,  9th  ed.  563,  476. 

(u)  Gilb.  C.  P.  52 ;  Co.  Lit.  282  b ;  Vin. 
Abr.  Modo  et  Forma;  4  Taunt.  320;  per 
Tindal,  C.  J.,  6  Bing.  107 ;  ante,  297,  298, 
305,  as  to  variances. 

x)  Com.  Dig.  Pleader,  2  G. 

y)  Ante,  13. 

(z)  1  B.  ^  P.  481,  note  (a)  ;  1  3alk.  279. 


(l)  Cavene  v,  M'Michael,  8  S.  &  R.  441 ;  Erlington  r.  Doshant.  1  Lev.  H2. 

h)  Mitchell  V.  Dall,  2  Har.  &  Gill.  159.  Vide  Baker  «.  Jewell,  6  Mass.  460  ;  Converse 
9.  Symmes,  10  Mass.  377.  Or  that  the  contract  was  made  with  one  of  the  plaintiffs  alone. 
WUsford  V.  Wood,  1  Esp.  178.  Or  that  it  was  made  by  all  the  defendants  against  whom 
the  action  is  brought.    Tom  v.  Goodrich,  2  Johns.  213. 

(3)  Vide  Wailing  v.  Toll,  9  Johns.  141 ;  Sianbury  v.  Marks,  4  Dall.  130;  Vasse  r.  Smith, 
b  Cranch,  231.  One  co-defendant  cannot  give  in  evidence  the  infancy  of  the  other,  the 
plea  of  infancy  being  a  personal  privilege  of  which  the  party  alone  can  avail  himself.  Van 
Bramar  v.  Cooper,  2  Johns.  279.    But  infancy  of  the  plaintiff  must  be  pleaded  in  abate- 

•lit.    Schermerhom  v.  Jenkins,  7  Johns.  273. 


FIRST :— BEFORE  THE  RECENT  RULES.  «477 

tic  (a)  (1),  or  drunk  (6)(2),  or  a  *f erne  covert  (<?).  But  cover  ture,  which  m 
had  taken  place  since  the  making  of  the  contract  always  must  have  been  assumpsit. 
pleaded  in  abatement  (d).  Sounder  non-assumpsit  the  defendant  might 
given  in  evidence  that  he  was  under  duress  («)  ;  and  the  want  of  sufficient(/) 
or  a  legal  consideration  for  the  contract,  or  illegality  in  the  contract  itself, 
might  be  given  in  evidence  under  this  plea,  as  gaming  (^7),  usury  (A)  (3), 
stock-jobbing  act  (t),  &c. :  or  that  the  plaintiff  was  an  alien  enemy  at  the 
time  the  contract  was  made  (Jc)  ;  or  that  the  contract  was  void  by  the  stat- 
ute against  frauds  (Z).  So  a  release  or  parol  discharge  before  breach  (w)  ; 
or  an  alteration  in  the  terms  of  the  contract  (n)  ;  or  non-performance  by 
the  plaintiff  of  a  condition  precedent  (4)  ;  or  that  the  contract  was  performed 
by  payment,  &c.  (0)  ;  or  that  it  afterwards  became  illegal,  or  that  it  was 
impossible  to  perform  it ;  might,  when  they  constituted  a  sufficient  defence, 
have  been  given  in  evidence  under  this  plea  (p).  The  want  of  a  proper 
stamp  on  a  bill  or  other  written  instrument  was  a  defence  under  the  general 
issue,  because  the  stamp  acts  not  only  rendered  the  document  void,  but 
also  inadmissible  in  evidence  (g)  (5). 

Those  defences  showed  that  the  plaintiff  never  had  any  cause  of  action. 
Anciently  matters  in  discharge^  which  admitted  that  once  there  was  cause 
of  action^  must  uniformly  have  been  pleaded  specially  (r)  ;  afterwards  a 
distinction  was  made  between  express  and  implied  assumpsits :  in  the  for- 
mer these  matters  were  required  to  be  pleaded,  but  not  in  the  latter  (a)  ;  at 


412; 


(b) 

1104, 


a)  2  Stra.  1104  ;  3  Campb.  126 ;  2  Atk.  (h)  1  Stra.  493  ;  Com.  Dig.  Pleader,  2  G. 

2  Bl.  Com.  292  ;  1  Fonbl.  45,  47,  n.  b ;  7  j  Fortes.  336. 

49.  n.  9,  ace. ;  1  Fonbl.  45  to  72 ;  Co.  Lit.  2  -     (i)  1  M.  &  P.  145. 

b,  n.  12 ;  347  a,  b ;  Powell  oa  Cont.  29,  23 ;  (k)  Dougl.  649,  note  132.  6  T.  R.  24  ;  4 

Bac.  Ab.  Idiots,  F.  contra.    But  lunacy  is  East,  407,  410  ;  13  Ves.  72  j  3  Campb.  152. 

not  always  a  defence  to  an  action  upon  a  (/)  29  Car.  2,  c.  3.      As  to  pleading  this, 

contract,  see  on/e,  41.  see  post. 

*).3Campb.  33;  1  Stark.  126;  2  Stra.  (m)  Com.  Dig.   Pleader,  2  G.  &c.  and 

14,  note  1 ;  Bui.  N.  P.  172  ;  3  P.  W.  131  ;  Action,   Assumpsit,   G. ;  1   Campb.  249  ;  2 

1  Ves.  Sen.   19;  Powell  on  Cont.  29.  30,  id,  557 -y  3  Esp.  R.  234. 

ace. ;  Beawes  Lex  Merc.  6th  edit.  554,  cites  (»)  8  T.  R.  280. 

Jenk.  1  Cent.  67,  contra.  (0)  Lord  Raym    217,  566 ;  12  Mod.  376  j 

(c)  2  Stra.  1104,  n.  1 ;  Bui.  Ni.  Pri.  172;  1  Salk.  394;  Com.  Dig.  Pleader,  2  G.  10, 
X2  Mod.  101 ;  3  Keb.  228.  15.      When  it  should  be  pleaded  specially, 

(d)  3  T.  R.  631 ;  ante,  449.  Holt,  C.  N.  P.  6  ;  4  B.  &  Aid.  345. 

h)  5  Co.  119  ;  1  Saund.  103  a.  (p)  8  T.  R.  263  ;  Co.  Lit.  206  a  ;  1  Hen. 

(/)  Want  of  consideration  was  certainly  Bla.  65. 

admissible  under  non  assumpsit  before  the  (q)  Bosanquet  on  Rules,  105. 

late  rules.    Passenger  v.  Brooks,  1  Hodges,  (r)  1   Lord  Raym.  566 ;  12    Mod.   376 ; 

123  ;  1  Biug.  N.  C.  587.  Tidd.  9th  ed.  647. 

(g)  1  Ld.  Raym.  87  ;  1  Salk.  344  ;  Carth.  (s)  Vin.  Ab.  Evidence,  z,  a ;  1  Salk.  280 ; 

356 ;  5  Mod.   170 ;  12  id.  97 ;   Com.  Dig.  Gilb.  C.  P.  65. 
Pleader,  2  G.  8. 

(1)  Vide  3  Day,  90,  100  ;  "Webster  v.  Woodford,  in  which  it  was  held  that  a  man  might 
show  that  he  was  non  compos  itientis  in  avoidance  of  his  deed.  S.  P.  per  Lord  Mansfield, 
Chamberlain  of  London  v.  Evans,  App.  to  Black.  Com.  Letters  to  Mr.  J.  Blackstone, 
Philadelphia,  1773,  p.  149. 

(2)  But  it  seems  that  the  intoxication  must  have  arisen  by  the  contrivance  of  the  plain- 
tiff. Johnson  r.  Medlicott,  3  P.  Wms.  130.  See  also,  4  Desaus.  Cha.  364 ;  Arnold  v. 
Hickman,  6  Munf.  15;  Campbell  v.  Ketcham,  1  Bibb,  406;  Curtis  v.  Bell,  1  South.  361 ; 
Wigglesworth  v.  Steers,  1  Hen.  &  Munf.  70.  Reynolds  v.  Waller,  1  Wash.  164.  Wade 
V.  Col  vert,  3  Const.  Ct.  S.  Carolina,  27.  King  v.  Bryant,  2  Hayw.  496.  Duncan  v. 
M'Cullough,  4  Serg.  &  Rawle,  438. 

(3)  Vide  Cuyler  v.  Robinson,  3  Day,  68.  Levy  v.  Gadsby,  3  Cranch,  180.  Bird  v, 
Fierpoint,  1  Johns.  124. 

(4)  The  Manchester  Iron  Manufacturing  Co.  v.  Sweeting,  10  Wend.  164.  In  that  case  it 
was  held,  that  the  neglect  of  the  creditor  to  prosecute  the  principal  upon  the  request  of 
the  surety  may  be  given  in  evidence  under  the  general  issue. 

(5)  So,  the  defendant  may  show  under  the  general  issue  that  he  offered  to  perform  his 
part  of  the  contTact)  bat  was  prevented  by  the  plaintiff.    Will  v.  Ogde^,  13  Johns.  56. 


*3n® 
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nr  length,  however,  tiiey  were  allowed  to  be  given  in  evidence  under  the 
ASSUMPSIT,  general  issue  (t).  Therefore,  under  the  plea  of  non  assumpsit,  the  defend- 
ant might,  before  the  new  rules  give  in  evidence  that  the  plaintiff  was  a 
bankrupt,  when  that  circumstance  would  defeat  his  right  of  action  (u)  ;  or 
where  2ifeme  covert  suing  alone  had  no  interest  in  the  contract,  her  cover- 
ture ;  but  not  that  the  plaintiff  was  covert j  where  she  would  have  a  right  to 
join  in  the  ^action,  which  in  such  case  must  always  have  boen  pleaded  in 
abatement  (v). 

So  also  payment  (x)  (1),  accord  and  satisfaction  (^),  a  promissory  note, 
or  other  negotiable  security,  given  for  the  debt  (2),  and  remaining  in  the 
hands  of  a  third  person,  or  otherwise  outstanding  (2;),  foreign  attach- 
ment (a)  (3),  arbitrament  (6),  former  recovery  for  the  same  cause  (c),  (4), 
a  higher  security  given  ((2)  and  a  release  (e)  (5),  might  have  been  given  in 
evidence  under  the  plea  of  non  ciammpsitj  although  there  were  also  a  spe- 
cial plea,  in  which  the  ground  of  defence  might  not  have  been  correctly 
stated  (6). 

Hence  it  may  be  collected  that  under  the  general  issue  any  matter  which 
showed  that  the  plaiatiff  never  had   cause  of  action,  might  be  given  in  evi- 

(0  1  Lord  Raym.  217,  566  j  12  Mod.  376.  5  Taunt.  558  ;  see  form,  2  Hen.  Bla.  362. 

(«)  7T.  R.  397;  Bui.  N.  P.  153  j  Lawes  (b)  1  Lord  Raym.   122,  1019;  Bac.  Ab. 

on  Assumpsit,  713.    Bat  in  assumpsit  by  Arbitrament,  G.     When  a  defence,  1  Y.  & 

the  provisional  assignee  of  the  bankrupt,  it  J,  19;  Cald.  on  Arb.  223;  9  B.  &  C.  780; 

was  held  that  the  fact  of  the  bankrupt's  es-  4  M.  &  R.  571,  S.  C. 

tate  having  been  assigned  by  the  plaintiff  to  (c)  2  Stra.  733  ;  1  Saiind.  92,  note  2  ;  2 

new  assignees  between  the  lime  of  issuing  Bing  477;  3  East,  345;  11  St.  T.  R.  261; 

the  latitat  and  dehvery  of  the  declaration,  .  3  Wills.  304 ;  sed  vide  2  B.  A&  Aid.  668.      In 

must  be  pleaded  specially,  4  B.  &  Aid.  345 ;  Smith  v.  Willon,  Guildhall,  23d  February, 

see  ottie,  24.  1830,  Lord  Tenterden  declared  that  under 

(t)  4  T.  R.  364 ;  3  T.  B.  627 ;  3  Campb.  the  plea  of    general  issue,  he  never  would 

393,  394 ;  ante^  449.  receive    evidence    of  a  judgment   recovered^ 

{x)  1  Lord  Raym.  217  ;  unless  after  ac-  in  an  action  of  assumpsit,  unless  actufdpv^- 

tion  brought.  Holt,  C.  N.  P.  6;  5  B.  &  Aid.  tmiU  or  satisfaction  could   also  be    shown. 

88rt  ;  1  D.  &  R.  546,  S.  C. ;  and  now  pay-  Campbell  for  plaintiff;  Kelley  for  defendant. 

ment  must  be  pleaded  specially,  Fidgett  v.  In  the  following  term  however,  on  a  new 

Denny,  4  Tyr.  650,  except  that  in  rtduc-  trial  being  moved  for,  his  lordship  disclaimed 

tion  of  damages,  it  may  be  proved  under  all  recollection  of  his  having  so  laid  it  down 

non-assumpsit,  Shirly  v   Jacob,  2  Bing.  N.  at  Nisi  Frius,  but  admitted  that  if  he  did, 

C.  88,  but  then  the  defendant  must  pay  costs,  he  was  wrong.     Where  the  defence  is,  that 

Adiard  v.  Booth,  1  Bing.  N.  C.  693,  and  see  in  a  prior  action  the  defendant  had  a  ver- 

post.     '  diet  upon   the  merits  in  his  favor,    there 

(jf)  1  Lord  Raym.  566 ;  12  Mod.  376 ;  5  should  be  a  special  plea,  by  way  of  estoppd, 

East,  230 ;  4  Esp   C.  N.  P.  181 ;  Bac.  Ab.  or  the  jury  are  not  bound  to  consider  the 

Accord ;  Com.  Dig.  Accord ;  Cooper  p.  Phil-  verdict  conclusive  in  the  second  suit,  2  B. 

ips,  1  Cr.  M.  &  Ross.  649 ;  10  Bar.  &  Cres.  &  Aid.  662 ;  2   Bing.  377 ;  M'Ctel.  6c  Y. 

329.  500. 

(2)  5  T.  R.  513  ;  Bui.  Ni.  Pri.  182.  (d)  3  East,  258  ;  Com.  Dig.  Pleader,  2  O. 

(a)  1  Salk.  2K0,  291 ;  1  Saund.  67  a,  note;  12  ;  ante^  103,  104. 

3  East,  367,  378;  2  Ves   Jun.  106;  Com.  (e)  1  Campb.    340;    2  Id.    527;  3  Esp. 

Dig.  Attachment,  A. ;  and  pleader,  2  G.  5  ;  Rep.  234 ;  Dougl.  106  ;  Gilb.  C.  P.  64. 

(1)  Vide  Brennan  v.  Egan,  4  Taunt.  165;  Skeets  v.  Baldwin,  12  Ohio,  120.  Although 
the  payments  were  made  after  the  commencement  of  the  suit  if  before  trial.  Bird  v.  Ran- 
dall, 3  Burr.  1345  ;  Baylies  v.  Fettyplace,  7  Mass.  325. 

(2)  The  acceptance  by  a  creditor  of  the  note  of  a  third  person  in  full  satisfaction  of  the 
amount  due  on  a  previous  note  given  by  the  debtor,  will  extinguish  the  original  considera- 
tion ;  and  such  acceptance  may  be  pleaded  in  bar  to  the  original  cause  of  action.  Booth  c. 
Smith,  3  Wend.  66.  It  would  have  been  good  also  by  way  of  accord  and  satisfaction. 
Boyd  V.  Hitchcock,  20  Johns.  7ii ;  6  Cranch,  253.  A  distinction  is  taken  between  the  note 
of  a  third  person  and  that  of  the  debtor  himself.    Hughes  v.  Wheeler,  8  Cowen,  79. 

(3)  Vide  Bird  v.  Caritat,  2  Johns.  346. 

(1)  Prescott  V.  Hall,  17  Johns.  284  ;  Taylor  v.  Phelps,  1  Har.  &  Gill.  492  ;  8  Wendell,  1. 
(5)  Offutl  V.  Offutl,  2  Har.  &  Gill.  178.    Vide  Young  ».  Black,  7  Cranch,  505. 
^6)  Vide  Brennan  v.  Egan,  4  Taunt.  166 ;  Dttwwm  9.  Pimm.  4  Yeaiasi  34ih 
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deuce  (1)  ;  ami  also  that  under  that  plea  most  matters,  even  in  discharge  of  in 
the  action,  and  which  showed  that  at  the  time  of  the  commencement  of  -^ssimwa. 
the  suit  the  plaintiff  had  no  subsisting  cause  of  action,  might  be  taken  advan- 
tage of  (2).  As  the  true  object  of.  pleading  always  was  to  apprize  the  ad- 
verse party  of  the  ground  of  defence,  in  order  that  he  might  be  prepared 
to  contest  it,  and  might  not  be  taken  by  surprise  (/),  it  was  singular  that 
under  the  general  issue,  which  in  terms  only  denies  a  promise^  the  defend- 
ant should  be  permitted  to  avail  himself  of  a  ground  of  defence  which  ad- 
mitted a  valid  promise,  but  insisted  that  it  had  been  performed,  or  that 
there  was  an  excuse  for  the  non-performanoe,  or  that  it  had  been  discharg- 
ed ;  it  is,  as  observed,  by  Lord  Holt,  a  practice  which  had  crept  in  im- 
properly, but*wa8  then  perhaps  too  settled  to  l3e  altered  (^).  It  had  b^en  [  *^^^  ] 
attempted  to  be  justified  on  the  ground  that  the  gist  of  the  action  was  the 
fraud  of  the  defendant  in  not  performing  the  contract,  and  that  therefore 
whatever  showed  there  was  no  fraud,  was  properly  in  issue  under  the  plea 
of  non-aasumpait ;  but  that  reasoning  does  not  appear  to  accord  with  the 
logical  precision  which  usually  prevails  in  pleading  (A)  (3).  It  is  also  at 
variance  with  the  rule  (which  we  shall  hereafter  consider,)  that  a  matter 
of  defence  which  admits  the  facts  stated  in  the  declaration,  but  avoids  them, 
should  be  specially  pleaded  (€)• 

There  were,  however,  some  defences  which,  even  before  the  recent  rules.  When  to 
either  must  or  should  be  pleaded  specially.     Thus,  though  we   have  seen  P^^^^ 
that  under  the  general  issue  it  might  formerly  have  been  given  in  evidence  ^P®^^^*"^' 
that  at  the  time  this  contract  was  made  the  plaintiff  was  an  alien  enemy  (A;)  ; 
yet  if  the  disability  accrued  by  war  after  the  contract  was  made,  the  same 
should  be  pleaded  specially  (Q  ;  and  if  a  neutral  become  an  enemy  pend- 
ing the  suit,  this  should  be  pleaded  in  abatement,  as  it  only  suspends  the 
4^ction  (m).     So  in  assumpsit  by  the  provisional  assignee  of  the  bankrupt, 
*  the  is^t  of  the  bankrupt's  estate  having  been  assigned  by  the  plaintiff  to 
new  assignees  between  the  time  of  issuing  the  latitat  and  delivering  the  dec- 
laration, must  be  pleaded  specially  (n).     So  outlawry  of  the  plaintiff  must 
be  pleaded  in  abatement,  if  the  cause  of  action  were  not  forfeited  (o)  ;  and 

Cf)  Antey  213.  stance  or  legal  effect  of  such  defence  is,  that 

(g)  12  Mod.  377  ;  Ld.  Raym.  217,  566 ;  there  was  no  valid  contract. 
see  Sleph.  2d  edit.  196  ;  and  post.  (k)  Ante,  446  j  13  Ves.  71,  72.    And  the 

(h)  Gilb.  C.  F.  65 ;  3  Bla.  Com.  305,  306 ;  Coan  would  not  allow  a  plea  of  alien  ene- 

antCy  472.  my  to  be  pleaded  with  any  other  plea,  12 

(i)  Perhaps  the  relaxation  which  permits  East,  206;  1  B  &  P.  222,  note, 
the  general  issue  to  be  pleaded,  where  the        (/)  3  Campb.  152  to  154 ;  15  £ast,  260 ; 

defence  is  that  the  contract  teas  not  binding,  8  T.  R.  166  ;  6  T.  R.  24  ;  1  B.  &  P.  222 ; 

or  mas  invalid  in  its  originy  on  account  of  2  Id.  72  ;  2  Bla.  Rep.  1326  )  4  East,  504,  cVc. 
the  defendants  incapacity  to  contract  or  the        (7a)  3  Campb  152,  &c. 
illegality  of  the  consideration  or  act  to   be        (n)  4  B.  &  Aid.  245  )  see  ante,  24. 
done,  is  much  less  objectionable,  as  the  sub-        (o)  Com.  Dig.  Pleader,  2  G.  4. 

(1)  Young  r.  RamsdeU,  2  Hill.  478;  Boyd  c.  Weeks,  5  Hill.  393. 

(2)  Hill  r.  Bannister,  8  Cow.  33.  Vide  Wilt  ».  Ogden,  13  Johns.  57,  58;  Bird  v. 
Pierpont,  1  Johns.  124^  Young  v.  Black,  7  Crancb,  567;  Sill  v.  Rood,  15  Johns.  230; 
and  the  Reporter's  note.  Heck  v.  Shener,  4  Serg.  &  Rawie,  249 ;  Kennedy  ».  Ferris,  5 
Serg.  &  Rawle,  394 ;  Taft  v.  Inhabitants  of  Montague,  14  Mass.  282  ;  Edson  v.  Weston, 
7  Cow.  278  ;  Young  ».  Rummell,  2  Hill,  478 ;  Boyd  v.  Weeks,  5  Hill,  393.  Sir  J.  Mans- 
field observes,  that  '<  it  is  an  extraordinary  thing,  that  nU  debet  expresses  the  sum  of  the 
general  issue  in  assumpsit,  much  better  than  non  assumpsit.  For  upon  non  assumpsit  may 
be  given  in  evidence  a  release,  or  payment,  or  any  thing  that  shows  that  there  was  no  cause 
of  action  at  the  time  of  the  action  brought ;  although  the  form  of  the  issue  is,  that  the  de- 
fendant did  not  undertake,  whereas  the  tnith  may  be  that  he  has  undertaken  and  has  per- 
formed "     Brennan  v.  Egan,  4  Taunt.  165 ;  Manchester  Iron  Co.  v.  Sweeting,  10  Wend   J 64. 

(3)  The  maker  of  a  note  may  give  in  evidence  under  the  general  issue  proceedings  un- 
der the  absconding  debtor's  act.    Clarke  v.  Yale,  12  Wend.  470. 


479  OV  THE  SEVERAL  PLEAS. 

»  the  defendant  can  avail  himself  of  his  discharge  as  a  certificated  bankrupt  (p) , 
ASSUMPSIT.  QY  33  3JJ  insolvent  debtor  (gr),  only  by  a  special  plea.  A  bankrupt's  certi- 
ficate obtained  at  Newfoundland  must  also  have  been  pleaded  in  bar  (r). 
So  neither  a  tender  (8),  nor  the  statute  of  limitations  (t)  (1),  could  be 
given  in  evidence  under  the  general  issue.  With  regard  to  a  set>off,  the 
mode  of  rendering  that  defence  available  will  be  fully  detailed  in  a  subse- 
quent part  of  the  work  (m)  (2). 
[•  480  ]  With  respect  to  defences  under  tho  Court  of  Conscience  Acts,  the  •mode 
of  taking  advantage  of  them  depending  on  the  particular  enactment,  some 
must  be  pleaded ;  others  might  either  be  pleaded,  or  given  in  evidence  un- 
der the  general  issue  ;  and  others  could  only  be  taken  advantage  of  by  en- 
tering a  suggestion  on  the  roll,  and  which  suggestion  might  be  traversed  or 
demurred  to  (a;). 

The  defendant  was,  however,  always  at  liberty  to  plead  any  matter 
which  did  not  amount  to  the  general  issue  (3),  and  admitted  that  in  fact  a 
contract  was  made,  but  insisted  that  it  was  void  or  voidable,  either  on  ac- 
count of  the  infancy,  lunacy,  or  coverture  of  the  defendant,  or  coverture  of 
a  third  person,  whose  debt  defendant  undertook  to  pay  (y),  or  his  duress,  or 
that  the  plaintiff  was  an  alien  enemy  at  the  time  the  contract  was  made  (2) 
or  for  want  of  sufficient  consideration^  or  on  account  of  illegality  therein, 
or  in  the  act  to  be  done,  as  usury,  gaming,  &c. ;  or  because  the  contract 
was  void  under  the  statute  against  frauds  (a)  (4).  So  a  release  before 
breach  (6),  and  performance  (<?),  or  payment  (d)  (5),  might  have  been 
pleaded  ;  though  we  have  seen  that  all  matters  mighty  before  the  recent 
rules,  have  been  given  in  evidence  under  the  general  issue.  So  all  mat- 
ters in  discharge  of  the  action  might  have  been  pleaded  specially.  If  the 
plaintiff 's  bankruptcy,  which  we  have  seen  might  formerly  have  been  given 
in  evidence  under  the  general  issue,  be  pleaded  specially,  all  the  circum- 
stances showing  the  insufficiency  of  the  proceeding,  under  the  bankruptcy 

{p)  1  Campb.  363  ;  12  East,  664.     See  {x)  Tidd,  9th  ed.  960 ;  3  T.  R.  452. 

the  forms,  postjVoX    iii.  j  6  Geo.  4.  c.  16,  s.  (y)  Maggs  v.    Ames,  4    Bing.    470;    I 

126  J  ante,  53;  4   T.   R.    156;  1   P.  Wms.  Moore  &  P.  294,  S.  C. 

258,  259  ;  10  Mod.    160,  247 ;    1   B.  &  P.  {z)  Dougl.  649. 

467;  3  Id.  171;    6  T.   R.   496.    When  to  (a)  1  Wils  305;'4  B.  &  Aid.  595 ;  1  M. 

plead    bankruptcy  of  defendant    specially,  &  P.  294,  308 ;  4  Bing.  470,  S.  C.    Plea  to 

see  6  East,  413 ;  2  Smith  R.  659,  S.  P.  an  action  against  a  surety  that  there  was  no 

{q)  Ante,  55.     See  the   forms,  post,  vol.  undertaking  in  \iTiiing,  held  good  in  House 

iii. ;  where  general  issue  suffices,  3  Moore,  of  Lords,  2  Dow.  &  Clark  R.  21.    The  re- 

234.  plication  to  a  plea  of  statute  against  frauds 

(r)  3  Moore,  244,  623  ;  1   B.   Ac  B.   13,  must  set  forth  the  written  signed  contract,  1 

294,  S.  C.  Crom.  &  M.  289 ;  sed  vide  11  Price,  494. 

(5)  1  Saund.  33.  (b)  Com.  Dig.  Pleader,  2  G.  J3,  14. 

(0  1  Saund.  283,  note  2 ;  2  /rf.  63  b,  c. ;  (c)  Com.  Dig.  Pleader,  2  G.  15. 

Selw.  N.  P.  Assumpsit,  6.  (d)  1  Salk.  391 ;  Lord  Raym.  787;  Com. 

(u)  Post.  Dig.  Pleader,  2  G.  10. 


(1)  Vide  1  Cranch,  Appendix,  465  ;  Young  v.  Rummell,  2  Hill,  478  ;  Boyd  v.  Weeks,  5 
Hill,  393  ;  Bradley  v.  Field,  3  Wendell,  372 ;  Kreuzlcr  ».  Kohans,  5  Hill,  317. 

(2)  In  the  State  of  New  York,  notice  of  set-off  may  be  given  with  the  general  issue  in 
all  cases.  Sess.  36.  c.  56.  s.  1 ;  1  R.  L.  515  ;  2  Rev.  Stat.  352,  s.  15.  And  it  has  been 
said  that  a  set-off  could  be  taken  advantage  of  there  in  no  other  manner.  Caines  v.  Bris- 
bane, 13  Johns.  23,  24     See  Chamberlain  v.  Gorham,  20  Johns.  746. 

(3)  See  Kennedy©.  Strong,  10  Johns.  289;  Halsted  v.  Lyon,  2  M'Lean,  226;  Cook  v. 
Scott,  I  Gilman,  333  ;  Ohio  i;.  Daily,  11  Ohio.  91 ;  Smith  v.  Commercial  Bank  of  Rodney, 
6  Sme<les  Ac  Marsh.  83  ;  Anderson  v.  Patrick,  7  Howard,  (Miss.)  347  ;  Hatch  v.  Hyde,  14 
Vermont,  25  ;  Bingham  v.  Sessions,  6  Smedcs  Ac  Marsh.  13  ;  Lair  v.  Abrams,  5  Blackf.  i91. 

(4)  Gardner  v.  Webber,  17  Pick.  407. 

(5)  In  a  plea  of  payment  it  is  sufficient  to  allege,  that  the  defendant  paid  the  plaintiff  the 
several  sums  of  money  in  the  declaration  mentioned,  without  stating  that  the  plaintiff  ac- 
cepted the  money  in  satisfaction.    Chew  o.  Wooley,  7  Johns.  3M. 
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must  have  been  stated  in  the  plea  («)  (1).  Accord  and  satisfaction  (/),  'nr 
foreign  attachment,  release  (^),  arbitrament  (A),  or  that  a  negotiable  or  ^s«wpm«. 
higher  secaritj  was  given  for  the  debt,  were  seldom  pleaded,  except  for 
the  purpose  of  delay  (i)  (2)  ;  but  it  was  usual  to  plead  coverture ;  and  ad* 
visable  to  plead  infancy  specially,  because  the  plaintiff  would  thereby  be 
compelled  to  reply  only  one  of  several  answers  which  he  might  have  to  the 
defence,  viz.  either  that  the  defendant  was  of  age,  or  that  the  goods  or 
work  done  were  necessaries,  or  that  he  confirmed  the  contract  when  he 
came  of  age ;  on  either  of  which  the  plaintiff  at  his  election  might  rely  at 
the  trial  in  answer  to  the  defence  of  infancy,  if  the  general  issue  alone  were 
pleaded.  So  it  was  often  more  advisable  to  plead  a  set-off  than  to  give 
notice  of  it,  for  if  pleaded,  the  plaintiff  could  not  reply  double,  but  must 
have  relied  on  one  answer  alone ;  *and  in  a  country  cause  by  pleading  it,  [  *481  ] 
the  trouble  and  expense  of  proving  the  service  of  the  notice  was  avoided 
(^k}  (.3).  Indeed,  the  principal  use  of  a  special  plea  was,  that  it  narrow- 
ed the  evidence  to  be  adduced  on  the  trial  (Z).     • 

The  action   of  debt,   we  have   seen,  might   be   maintained   upon,  Ist,    "*  ^"^' 
Simple  Contracts  and  legal  liahilities ;  2dly,  Specialties  ;  3dly,  Records  ; 
and  4thly,  Statutes  ;  and  the  plea  in  such  actions  naturally  are  to  be  ar- 
ranged in  the  same  order. 

In  Debt  on   simple   coyiiract  or  legal   liabilities,   or  for  an  escape,  &c.  ^?^  9*^ 

(e)  1  Lord  Raym.  217,  5(36 ;    12  Mod.  including  those  on  bills  of  exchange  and  comracts 

37b ;  1  B.  &  P.  448  ;  7  T.  R.  396.  promissory  notes,  the  defendant  shall  deny  (A). 

(/)  10  Bar.  &:  C res.  329.  specifically  some  particular  matter  of  fact 

{g)  Com.  Dig.  Pleader,  2  G.  14.  alleged  in  the  declaration  or  plead  specially 

ih)    Arbitrament,  even  without  showing  in  confession'  and  avoidance."    Reg.  Gen. 

defendant's    performance,  is  a  good  plea,  Hil.  T.  4  W.  4. 

where  the    parties    had  mutual    remedies,  As  the  operation  of  the  plea  of  nunquam 

Gascoigne  v.  Edwards,  1  Y.  6c  J.  19  j  Allen  indebitatus  in  debt  on  simple  contract  is  ex- 

».  Milnor,  2  Tyr.  113.  pressly  identical  with  nan  assummit,  in.  as- 

(i)  As  to  sham  pleas,  see  the  end  of  this  sumpsit,  the  decisions  noticed  under  the  lat- 

chapter.  ter  plfea  will  be  applicable  to  the  former. 

(At)  But  in  a  town  cause,  to  save  the  ex-  Where  by  an  act  of  parliament  constitut- 

pense  of  the  rule  to  plead  double,  and  the  ing  a  company,  it  is  provided,  that  in  ac- 

addiiional  expense  of  the  length  of  the  pa-  tions  by  the  company  for  calls,  it  shall  be 

per-book,  it  was  belter  to  give  a  notice.  sufficient  to  allege  that  the  defendant  being 

(/)  1  Ld.  Erskine's  speeches.  275  to  278  j  a  proprietor  of  so  many  shares  is  indebted 

Sir   Wm.    Jones's   Speeches  of  Isaeus,  vol.  to  the  company  in  such  a  sum  of  money 

iv.  quarto  edit.  91  j  vol.  iv.  octavo  edit.  50.  upon  such  shares  belonging  to  him,  where- 

(^k)  The  pleading  rules  order  that  '<  In  by  a  right  of  action  hath  accrued  to  the 

actions  of  debt  on  simple    contract,  other  company  by  virtue  of  the  acts  without  set- 

than  on  bills  of  exchange  and  promissory  ting  out  the  special  matter  and  that  in  such 

Botes,  the  defendant  may    plead    that  '  he  action,  it  shall  only  be  necessary  to  prove 

never  was  indebted  in  manner  and  form   as  that  the  defendant  was  a  proprietor  at  the 

in  the  declaration    alleged^    and  such    plea  time  of  making  the  Calls,  that  they  were  in 

shall  have  the  same  operation  as  the  plea  of  fact  made  and  that  notice  thereof  was  given 

non  assumpsit  in  indebitatus  assumpsit,  and  according  to  the  act ;  it  seems  that  the  plea 

all   matters    in    confession    and    avoidance  of  nunquam  indebitatus  puts  in  issue  all  the 

shall  be  pleaded  specially  as  above  directed  matters  required  by  the  act  to  be  proved, 

in  actions  of  assumpsit."  The  Edinburgh  and  Leith  Railway  Co.  v. 

"  The  plea  of  *  nil    debet,'    shall    not  be  Hibbelwhite,  0  M.  A  W.  707.     The  plea 

allowed  in  any  action."  must  follow  the  language  prescribed  by  the 

•*In  other  actions  of  debt  in  which  the  rule  and  a  plea  that  the  defendant  wer^' rf/i 

plea  of  nil  debet  has  been  hitherto  allowed,  orce  is  bad  on  special  demurrer.     Smedlty  v. 


(1)  A  surety  may  plead  that  the  plaintiff  being  requested  by  the  defendant  to  collect 
the  money  of  the  principal,, neglected  to  do  so,  whereby  the  debt,  as  against  the  principal, 
was  lost;  Pain  v.  Packard,  13  Johns.  174;  but  see  Cope  v.  Smith,  8  Serg.  &  Rawle,  110, 
and  the  cases  cited  in  the  note  to  Reesu.  Berrington,  2  Ves.  jun.  540,  Am.  Edit.  1821. 

(2)  See  Hugess  v.  Wheeler,  8  Cow.  77. 

(1)  But  a  notice  of  set-ofl'  can  only  be  given  with  the  plea  of  the  general  issue.  If  there 
be  any  other  plea  besides  the  general  issue,  the  set-off  must  be  ptoaded.  Webber  v.  Venn,  2 
Corr.  dc  Payne,  300. 
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nr  Bsfo.    he.  (m)i  the  general  issue,  before  the  late  rules,  was  in  the  preient  tense  ntl 
IsCt  0^      debety  "  that  the  defendant  doth  not  owe  the  %aid  sum  (n)  above  demanded, 
'""^*        or  any  fart  thereof^  in  manner  and  farm  as  the  plaintiff  hath  above  complain^ 
ccmtracts.    ^^  ^g^^t  Aim  ;"  or  in  case  of  executors  or  administrators  "  doth  not  de- 
tain ;"  and  if  non  assumpsit  were  plefided,  the  defendant  might  sign  judg- 
ment (o).     The  language  of  this  f  lea  puts  in  issue  the  existence  of  the  debt 
at  the  time  of  pleading ;  and  consequently   any  matter  might  be  given  in 
eyidence  under  such  plea,  which  showed  that  nothing  was  due  at  that  time^ 
as  payment,  or  a  release,  or  other  matter  in  discharge  of  the  debt  (p)  (1). 
It  was  even  supposed  that  as  the  plea  nil  debet  was  in  the  present   tense, 
the  statute  of  limitations  might  be  given  in  evidence  under  the  plea  (jq)  (2)  ; 
but  that  doctrine  was  questionable,  and  the  practice  was  to  plead  the  stat^ 
utc  in  debt  as  well  as  in  assumpsit  (f)  ;  and  a  tender  must  have  been  plead- 
ed specially,  and   a  set-off  must,  as  in  assumpsit,   be  cither  pleaded  or  no- 
tice thereof  given.     Formerly  wager  of  law  might  be  pleaded  («) ,  but  it 
r  #432  1  was  abolished  by  3  &  4  .W.  4,  c.  42,  s.  13.     In  Mebt  for  use   and  occu- 

pation  nil  habuit  in  tenementis  was  not  pleadable  (0- 
2dlY  On         In  ^®^^  ^^  *  specialty  it  has  been  considered  that  there  is   a  material 
spccikuies  distinction  between   those  cases  in  which  the  deed   is  only  inducement  to 
(•^)-  the  action,  and  matter  of  fact  is  the  foundation  of  it ;  and  those  in  which 

JfMce  2  Cr.  M.  &  B.  621;  Tyr.  &  Gr.  84,  Peake's  Ev.  2d  ed.  271.    Mr.  Justice  Law- 

S.  c/     So  also  a  plea  that  the  defendant  rence's  opinion  in  2  East,  336,  has  been  con- 

neoer  did  promise  is  a  nullity  in  an  action  of  sidered  as  supporting  the  decision  in  1  Lord 

debt,  and  the  plaintiff  may  sign  judgment.  Raym.  143 ;  but  note,  his  observation  ap- 

King  V.  Myers,  5  JDowl.  686.    Pleas  to  ac-  plied  only  to  penal  actions,  in  which  the 

tions   in    debt,  on  bills  of    exchange  and  statute  may  be  given  in  evidence  under  the 

promissory  notes,  must  traverse  the   same  general  issue,  2  Saund.  63  b,  c,  note  6. 

facts  as  prescribed  by  the  rules  relating  to  (s)  Ante,  129. 

assumpsit.  (0  Curtis  v.  Spitty,  1  Bing.  N.  C.  15. 

(m)  2  Salk.  565  ;  1  Sound.  38.  (A)  In  debt  on  specialty  or  covenant  the 

(n)  Where  to  a  declaration  in  debt  for  a  plea  of  non  est  factum  operates  as  a  denial 

named  sum.  as  £500,  and  defendant  plpaded  of  the  execution  of  ^he  deed  in  point  of  fact 

to  the  whole  he  don't  owe  £100,  omitting  only  j  and  all  other  defences  must  be  spe- 

the  words  "  above  demanded,"  semble,  plain-  cially    pleaded,    including   matters    which 

tiff  may  sign  judgment,  3  B.  &  P.  174 ;  or  make  the  deed  absolutely  void,  as  well  as 

demur,  ID.  Ac  R.  473;  11  East,  62 ;  but  if  those  which  make  it  voidable.    Reg.  Gen. 

he  take  issue,  the  Court  would  not  order  the  Hil.  T.  4  W.  4. 

defendant  to  amend  his  plea,  1  D.  Ac  R  473  j  If  a  public  body   be  incorporated  by  a 

and  sembUf  that  where  the  words  "  above  de-  statute,  with  a  special  power  of  executing  a 

maiideir^  are  introduced,  the  sum  specified,  if  deed  in  a  certain  form,  twn  est  factum  puts  in 

incorrect,  may  be  rejected,  id.  ibid.    .  At  all  issue  whether  the  deed  was  executed  in  the 

events  the  plaintiff  is  not  at  liberty  to  sign  legal  form ;  Hill  v  Manchester  and  Salford 

judgment,  id.  ibid. ;  1  M  &  P.  276.  Water  Works  Co.,  2  N  Ac  M.  573.     And  un- 

(o)  6  East,  549  J  4  Taunt.  164  j  Bac.  Ab.  der  this  plea,  an  alteration  in  a  deed  after 

Pleas  1.  execution  may  be  given  in   Evidence ;  Per 

(p)  Com.  Dig.  Pleader,  2  W.   16;  1  Ld.  Gurney,  B.  Cook  v.  Coxwell,  2  Cr.  M.  Ac  R. 

Baym.  566,  394  ;  12  Mod.  376,  ace.  ;  Gilb.  292  :  See  tAsoper  Parks,  B  4  M  Ac  W.  418; 

Debt,  434,    443,  semble    contra.     Generally  bm  see   Hemming  ©.  Trenery,  9  A.  Ac  E. 

speaking  the  observations  which  we  made  926  ;  but  in  an  action  on  a  bond  a  variance, 

on  non  asswnpsit,  ante,  478,  equally  apply  to  even  if  material  between  the  name  of  the  de- 

nil  debet,  fendants,  as  stated  in  the  declaration  and  in 

(7)  I   Salk.  278  ;  1    Ld.  Raym.    153  ;    1  the  bond,  cannot  be  taken  advantage  of,  un- 

Saund.  283,  noie  2  ;  Com.  Dig.  Pleader,  2  der  the  plea  of  nan  est  factum.    Williams  v. 

W.  16  ;  2  Sauud.  63  a.  Br}'ant,  5  M.  ^.  W.  447. 

(r)  1  Saund.  283,  note  2 ;  2  Id.  63,  note  6 ; 


(1)  Vide  Lindo  v.  Gardner,  1  Cranch,  343  ;  Id. ;  Appendix,  465. 

(2)  Vide  Davis  v.  Shoemaker,  1  Rawle,  135,  semble  ace.  The  statute  of  Umitations  is  not 
a  bar  to  an  action  of  debt  upon  award  under  the  hands  and  seals  of  arbitrators,  although  the 
•nlMBiMion  b«  nol  undmr  Mai ;  Smith  v.  Lockwood,  4  Wend.  241. 
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the  deed  itself  is  the  foandation,  and  the  fact  merely  inducement.  In  the  v 
former  case,  as  in  debt  for  rent  due  on  an  indenture  of  lease,  though  the  2%.  Qm 
plaintiff  had  declared  setting  out  the  indenture,  yet  as  the  fact  of  the  sob-  •PM^Mpt. 
sequent  occupation  or  holding  gave  the  right  to  the  sum  demanded  and  was 
the  foundation  of  the  action,  and  the  lease  was  mere  inducement,  the  da- 
fendant  might  plead  nil  debet  (m)  (1).  For  the  same  reason  that  plea  was 
sufficient  in  debt  for  an  escape  (x)  (2),  (except  where  the  defence  was  a 
recaption)  (^),  or  on  a  devastavit  against  an  executor  (2)  (3)  :  the  judg- 
ment in  these  actions  being  merely  inducement,  and  the  escape  or  devasta- 
vit the  foundation  of  the  action  (a).  The  plea  of  nil  debet  in  these  cases, 
as  in  the  instance  of  the  general  issue  in  assumpeit^  put  the  plaintiff  on 
proof  of  the  whole  of  the  allegations  in  the  declaration  (4)  ;  and  under  it 
the  defendant  might  give  in  evidence  an  eviction  (6),  payment,  or  a  re- 
lease, or  that  the  escape  was  occasioned  by  the  plaintiff's  fraud  and  con* 
trivance,  &;c.  (<?).  But  in  debt  for  rent  on  an  indenture  of  lease^  the  dec- 
laration not  showing  the  deed,  the  defendant  could  not,  under  the  plea  of 
nil  debet^  give  in  evidence  that  the  plaintiff  had  no  estate  in  the  tenements ; 
because,  if  he  had  pleaded  that  specially,  the  plaintiff  might  have  replied 
the  indenture  and  estopped  him  (^)  (5).  In  debt  for  rent  on  a  parol  lease 
non  demisit  might  be  pleaded  (e),  but  not  in  debt  for  rent  on  an  indenture, 
even  by  an  assignee  of  the  lease  (/).  And  rien  in  arrere  it  was  said,  was 
not  a  sufficient  plea,  without  concluding  et  issent  nil  debet  (^g)  ;  and  it  was 
optional  in  the  defendant  either  to  plead  an  eviction,  or  to  give  it  in  ev- 
idence upon  nil  debet^  though  in  covenant  he  must  have  pleaded  it  (A)  (6). 
When  the  deed  was  the  foundation  of  the  action,  although  extrinsic 
facts  are  mixed  with  it,  the  defendant,  if  he  deny  his  execution  of  the  deed 
set  forth  in  the  declaration,  should  plead  non  est  factum^  and  nil  debet  was 
not  a  sufficient  plea  (i)  (7)  ;  as  in  debt  for  a  penalty  on  articles  •of  agree-  r  •488  ] 
ment  (A:),  or  on  a  bail  bond  (Q  or  on  a  bond  setting  out  the  condition  and 

(«)  Gilb.  C.  p.  62 ;  Ld.  Raym.  1500 ;  I  Rep.  10,  54. 

New  Rep.  104  ;  1  Saund.  276,  notes  1,  2 ;  (e)  Gi)b.  Debt,  438. 

202,  211 ;  2  Id.  297,  a.  1.  (/)  Id.  436  ;  see  the  eases  and  argaments, 

(z)  3  Salk.  565 ;  1  Saand.  38,  note  3.  2  Taunt.  278,  &c. 

(y)  8  &  9  Wm.  3,  c.  27,  s.  6  j  pott.  (e)  Gilb.    440,    cites    Bro.    Debt,    113  ; 

{z)  1  Saand.  219 ;  Garth.  2.  Keilw.  153  ;  Gilb.  Debt,  440 ;  but  see  Gowp. 

(a)  1  Saund.  2l9  ;  Carlh.  2 ;  Com.  Dig.  588,  and  the  forms,  post,  vol.  iii. 

"  (A)      ~        ' 

Saund.  218,  n.  4  ;  219,  n.  7.  (i)  i  Saund.  38^  n.  3j  2  Id,  187  a,  n.  2  j 


'b)  1  Saund.  204,  note  2.  2  Ld.  Raym.    1500.    The  instance  of  debt 


Pleader,  2  W.  16  j  2  Saund.  144,  n.  2;  1  (h)  1  Saund.  294,  note  2. 
Sac 

( 

\c)  1  M.  &  M.  169.  for  rent  seems  to  be  an  exception. 

(rf)  1  Salk.  277  ;  8  T.  R.  487.    From  the  (*)  See   preceding  note ;    2    Ld.  Raym. 

case  in  5  T.  R.  4,  2  Wils.  208,  213,  it  ap-  1500  j  2  Stra,  778  j  1  Barnard.,  K.  B.  15  j  8 

pears  that  the  tenant  is  estopped  from  di.s-  Mod.  106,  323,  382. 

puting  the  title  though  the  demise  was  by  (/)  Id, ;    Fortesc.    363,  367  j    2  Saund. 

parol ;  and  see  further  as  to  this,  2  Bing.  187  a. 


(I)  Vide  Bullis  v.  Giddens,  8  Johns.  83. 

f2)  Vide  Minton  v.  Woodworth  and  Ferris,  11  Johns.  474  j  Brown  v.  LitUefield,  7  Wend. 
454. 

(3)  Vide  Bullis  v.  Giddens,  8  Johns.  83. 

(4)  Jansen  t?.  Osirander,  1  Coweo,  670  ;  Brown  v,  Littlefield,  7  Wend.  456. 

(5)  See  Davis  v.  Shoemaker,  1  Rawle,  135. 

(6)  In  debt  for  rent  by  the  lessor  by  the  assignee  of  the  lessee,  a  plea  of  nil  debet  pats  in 
issue  the  whole  declaration.    Dartmouth  College  v.  Clongh,  8  N.  Hamp.  22. 

(7)  Vide  Minton  v.  Woodworth,  U  Johns.  476  ;  Boynton  o  Reynolds,  3  Mis.  79.  But 
the  plaintiff  must  demur,  and  cannot  object  to  it  after  verdict.  Meyer  v.  M'Lean,  1  Johns. 
509,  S.  C. ;  2  Johns.  183 ;  Bullis  9.  Giddens  and  Biuwn,  8  Johns.  83. 


AM  OF  THE  SEVEBAL  PLEAS. 

ni  9BBT.  breach  (m)  (1).  And  if  in  those  cases  nil  debet  were  pleaded,  the  plain- 
2dly.  On  tiff  ought  to  demur  (n),  for  if  be  did  not,  he  wouM  have  to  prove  every 
spMialties.  allegation  in  his  declaration,  and  the  defendant  would  be  at  liberty  to  avail 
himself  of  any  ground  of  defence  which  in  general  might  be  taken  advan- 
tage of  under  the  latter  plea  (o).  A  party  to  a  deed  who  means  to  deny  it 
must  plead  wm  est  factum^  and  cannot  in  pleading  deny  its  operation  by 
averring  that  ^^  he  did  not  grant,"  '*  did  not  demise,"  &c.,  but  a  stranger 
to  the  deed  need  not  plead  non  est  factum^  but  may  deny  the  effect  (p), 
as  by  pleading  ntrnfeoffavit^  ^c.  (jq). 

In  debt  on  bond  or  other  specialty^  when  the  deed  is  the  foundation  of 
the  action,  the  plea  of  non  est  factum  (r)  is  proper  (2)  ;  cither  when  the 
plaintiff 's  profert  cannot  be  proved  as  stated  («)  :  or  the  deed  was  not  exe- 
cuted (3),  or  not  duly  stamped  (t),  or  varies  from  the  dedaration  either  by 
a  mis-statement,  or  by  the  omission  of  a  covenant  or  clause,  constituting  a 
condition  precedent  or  exception  (m).  The  plea  of  non  est  factum 
where  a  variance  is  relied  upon,  should  not  set  out  the  deed  on  oyer  (a:). 
And  the  defendant  may  give  in  evidence  under  the  plea  of  non  est  factum 
that  the  deed  was  delivered  to  a  third  person  as  an  escrow^  (though  it  is 
more  usual  to  plead  the  fact)  (^)  ;  or  that  it  was  void  at  common  law  ab  in- 
itio («)(4)  as  that  it  teas  obtained  by  fraud  {a)  (6)  ;  or  whilst  the  party  was 

(iw)  2  Saund.  187  a,  note  2.  (y)  4  Esp.  Rep.  225  ;  6  Mod.  217 ;  1  Sid. 

(«)  A  general   demurrer  will    suffice,  2  450 ;  1  Salk.  274 ;  2  Rol.  Ab.  683 ;  Sir  T. 

Wils.  10.  Raym.  107  j  Com.  Dig.  Pleader,  2  W.  18  ; 

(o)  5  Esp.  Rep.  38 ;  2  Se^und.  187  a,  note  4  East,  94  ;  1  Bar.  &  Adol.  226. 

2  ;  2  Wils.  10.  (z)  5  Co.  119  ;  2  Wils.  341,  447;  but  see 

(I?)  Doct.  Plac.  261 ;  2  Taunt.  278 ;  Ste-  2  Chit.  Rep.  334  ;  2  Slark.  35,  S.  C,  where 

phen,  2d  edit.    237,    238,  239.     What  the  it  was  ruled    that    the    defendant    cannot, 

general  traverse  puts  in  issue,  1  Cromp.  &  under  the  plea  of  non  est  factum  to  a  dec- 

Jerv.  48  ;  sed  vide  2  Taunt.  282.  laraiion  upon  a  bond,  go  into  evidence  to 

(q)  3  Nev.  &  Man.  50,  in  note.  show  that  the  consideration,  was  illegal  at 

(r)  See  the  rule  in  general,  1  Tyrw.  197,  common  law.    See  11  Moore,  91 :  3  Bingh. 

205,  206.  322,  S.  C. 

(5)  4  East,  585  ;   Com.  Dig.  Pleader,  2  (a)  2  Campb.  272,  273  ;  quoted  and  over- 

W.  18.  ruled  as  a  general  position  in  Edwards  v, 

(0  6  T.  R.  317.  Brown,   1   Tyr.  Rep.   196.    Where  it  was 

(tt)  Ante  J    308,   309;    11    East,  6.33;    1  holden  that  a  fraudulent  misrepresentation 

Campb.  70  ;  Com,  Dig.  Pleader,  2  W.   18  ;  of  the  Ugai  efect  of  a  deed  must  be  pleaded 

2  Stra.   1104;    and  see  6  Taunt.   394;    2  specially.    The    case    in    2    Campb.    only 

Marsh.  96,  S.  C. ;  4  M.  and  Sel.  470 ;  5  proves  that  coverture  may  be  given  in  evi- 

Moore,  164  ;  1  Stark.  294  ;  2  D.  &  R.  662.  dence  under  non  est  factum, 

(z)  Ante,  433. 


(1)  Allen  V.  Smith,  2  Halst.  159.  Nil  debet  is  not  a  good  plea  to  an  action  of  debt  on  a 
recognizance.  BuUis  v.  Giddings,  8  Johns.  82  ;  Niblo  v.  Clark,  3  Wendell.  21.  But,  this 
is  a  good  plea  to  an  action  of  debt  on  a  bond  for  the  jail  limits.  Minton  t.  Wood  worth.  11 
Johns.  474. 

(2)  This  plea  only  puts  the  deed  in  issue,  and  the  plaintiff  need  not  prove  the  other  aver- 
ments in  his  declaration.  Gardner  v.  Gardner,  10  Johns.  47.  In  covenant  or  debt  the  plea 
of  non  est  factum  only  puts  in  issue  the  giving  of  the  deed,  and  it  is  not  necessary  in  such 
a  case  for  the  plaintiff  to  prove  the  averments  or  breaches  contained  in  his  declaration  ;  the 
plea  admits  all  material  averments.  Legg  v.  Robinson,  7  Wend.  194  ;  Courcier  r.  Graham, 
1  Ohio,  330.  See  Reynolds  v.  Rogers,  5  Ohio,  169  ;  Brazee  v.  Blake,  5  Ohio,  310 ;  Gran- 
ger V  Granger,  6  Ohio,  35. 

(3)  See  Seymour  v.  Harvey.  8  Conn.  63. 

(4)  Phelps  V.  Decker,  10  Mass.  267,  274 ;  Anthony  v.  Wilson,  14  Pick.  303,  405 ;  Bot- 
tomley  v.  V.  States,  1  Story,  C.  C.  135.  As  usury,  Colion  v.  Lake,  2  Mass,  540 ;  Jackson 
V,  Stetson,  15  id.  48,  54. 

(5)  As  that  a  different  instrument  was  substituted  instead  of  the  one  which  the  defend- 
ant supposed  he  was  executing.  Van  Valkenburgh  v.  Rouk,  22  Johns.  337  ;  Taylor  v. 
King,  6  Monf.  358.    So,  the  defendant  may  give  in  evidence  under  non  est  factum^  that 
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drunk  (6)  ;  or  made  by  a  married  woman  (c)  (1)  ;  or  a  lunatic  (c?)  (2)  ;  ib  debt. 
or  a  person  intoxicated,  &c.  ;  or  that  it  became  void  after  it  was  made,  and  2diy.  On 
before  the  ^commencement  of  the  action  (e),  by  erasure,  alteration,  addi-  specialties, 
tion,  &c.  (/).  If  only  nan  est  factum  be  pleaded,  and  it  appear  that  the 
obligor  could  not  write,  defendant's  counsel  cannot  inquire  into  circumstan- 
ces (^).  And  matter  which  shows  that  the  deed  was  merely  voidable  (A) 
(3)  on  account  of  infancy  (i)  (4)  ;  or  duress  (j)  ;  or  that  it  was  void  hy  act 
of  parliament  (Jc)y  in  respect  of  usury  (T)^  usury  must  be  pleaded^  and  can- 
not be  objected  toby  setting  out  the  deed  and  demurring  (7n),  gaming  (n), 
&c. ;  or  that  a  bail  bond  was  not  made  according  to  the  23  Hen.  6,  c.  9 ; 
must  in  general  be  pleaded.  In  a  case,  however,  of  a  bail  bond,  if  it  appear 
upon  the  face  of  the  declaration  that  the  bond  has  been  made  contrary  to  the 
provisions  of  the  statute,  the  defendant  may  demur,  or  move  in  arrest  of 
judgment  after  verdict  upon  plea  of  non  est  factum  (o).  And  if  a  bail 
bond  be  dated  and  made  after  the  return-day  of  the  writ,  the  defendant  may 
avoid  it  under  a  plea  of  non  est  factum  (p).  Defence  arising  on  statutes 
must  in  general  be  pleaded  specially,  and  therefore  under  non  est  factum 
defendant  cannot  insist  that  an  annuity  bond  ought  to  have  been  enrolled 
(9).  And  defendant,  in  an  action  on  a  bail  bond,  cannot  plead  or  show 
that  the  affidavit  to  hold  to  bail  was  defective  (r),  or  not  filed  («),  or  perhaps 
that  there  was  not  any  affidavit  («)  under  the  plea  of  non  est  factum^  or 
take  advantage  of  the  objections  that  the  action   is  brought  in  the  wrong 

(b)  Ante,  476  ;  3  Campb.  33.  East,  87  ;  7  East,  529,  ace. ;  but  see  4  M.  & 

(c)  Com.  Dig.  Pleader,  2  W.  18 ;  12  Mod.     Sel.   338.    How  to   plead  illegality  of  con- 
101 ;  3  Keb.  228  j  2  Slra.  1104  ;  antej  477.        sideratioD,  see  11  Moore,  91 ;  3  Bing  322, 

Cd)  3  Campb.  126  j  2  Atk.  412  j  3  Mod.  S.  C.    Usury  must  be  pleaded  to  action  on 

310  J  2  Stra.  1104;  4  Co.  123  j  Ld.  Raym.  a  deed;   and  though  apparent  on   face  of 

315  ;  2  Salk.  675 ;  see  ante,  476.  same,  a  demurrer  would  not  be  sustainable, 

(e)  5  Co.   119  b,  ace;    Sav.  71,  sembh  3  Nev.  &  Man.  665  ;  1  Adol.  &  El  676. 

contra.  {I)  1  Stra.  493  ;  Com.  Dig.  Pleader,  2  W. 

(/)  5  Co.  23,  119  b;  Bui.  Ni.  Pri.  172;  23. 

Co.  Lit.  35  b;  notes  6,  7;  225;  11  Co.  27,  (m)  Ferguson  v.   Sprang,  1   Adol.  &  £1. 

28 ;  what  sufficient,  4  Cruise,  368.  576 ;  3  Nev.  &  Man.  165,  S.  C. 

(g)  Cranbrook  t;.  Dadd,  5  Car.  &  P.  402.  (»)  Com.    Dig.    Pleader,    2    W.    26  ;    1 

(h)  5  Co.  1 19  a ;  Gilb.  Debt,  437 ;  2  Salk.  Campb.  291. 

670 ;  1  Lord  Raym.  315.  fo)  1  Saund.  161,  n.  1 ;  2  T.  R  506;  2 

(i)  1   Salk.  279;   3  Burr.   1805,  1794;  2  Saund.  60,  note  8  ;  1  Bar.  &  Adol.  226. 

Inst.  483  ;  3  Mod.  310  ;  3  M.  6c  Sel.  478  ;  2  (p)  4  M.  &  Sel.  338. 

Stra.  1104,  note  (£);  1  Tyrw.  207,  S.  P.  ((y)  Mestayer    v.   Biggs,  4  Tyr.  471;   2 

(j)  1   Tyrw.  Rep.    207 ;    and    so  must  Dowl.  695. 

fraud,  id.  ibid. ;' Co.   119  a;  2  Inst.   482,  (r)  Norton  t;.    Danvers,   7    T.   R.   375; 

483;  Com.  Dig.  Pleader,  2  W.  19,20;  Bac.  Hume  r.  Liversedge,  1  Cr.  dt  M.   332;    1 

Ab.  Pleader,  G.   3 ;  Duress,  D.  ;    Bui.  Ni.  Dowl.  660. 

Pri.  171  ;  9  Vin.  Ab.   322;  1   Saund.  155,  (s)  Knowles  v.  Stevens,  1  Cr.  M.  &  R. 

note  4.  26;   sed  quare  as  to  plea  that  no  affidavit 

(k)  5  Co.  149  a;  Bui.  Ni.   Pri.  224;    2  was  wwrfc,  per  Alderson,  B. 
Saund.  155  a,  note  4  ;  9  East,  408,  416 ;  13 


he  was  made  to  sign  theinstrument  when  so  drunk  as  nol  to  know  what  he  did.  Phillipp's 
Ev.  128;  Pittu.  Smith,'3  Campb.  33;  Dorr  v.  Munsell,  13  Johns.  430.  In  an  action  at 
law  on  a  specialty,  it  is  not  competent  for  the  defendant  to  avoid  it,  by  pleading  that  it  was 
obtained  by  fraudulent  misrepresentations  made  by  the  plaintiff.  Wyche  v.  Macklin,  2 
,Rand.  426  ;  Vrooman  v.  Phelps,  2  Johns.  177  ;  Franchot  v.  Leach,  5  Cow.  506.  Aliter  in 
Pennsylvania,  where  there  is  no  court  of  equity.  Stubbs  v.  Pyle,  14  Serg.  &  Rawle,  208  ; 
Stoever  r.  Weir,  10  Serg.  &  Rawle,  25,  and  in  New  Jersey  the  law  is  the  same  as  in  Penn- 
sylvania.   Mason  v.  Evans,  Coxe,  182;  Barrow  v.  Bispham,  6  Halst.  110. 

(1)    Contra,  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  6  Cranch,  219,  Per  Livingston,  J. 

'2)  Vide  ante,  511. 

'3)  Worcester  v.  Eaton,  13  Mass.  371 ;  Hills  v.  Elliott,  12  ib.  26. 

4)  Vide  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  6  Cranch,  119. 
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0  PBBT.  Court  (0  (!)•  And  a  specialtj  cannot  in  general  be  avoided  by  nanry,  or 
adly.  On  other  illegality  in  the  consideration  appearing  merely  in  evidence,  or  on  the 
specialties.  f^^Q  ^f  ^^^  condition,  but  the  fact  must  be  pleaded  specially  (2),  and  the 
defendant  cannot  demur  {u).  The  defendant  mast  also  plead  specially  pay- 
r  *485  1  ^^^^  ^^  ^  bond,  &c.  (8)  either  on  or  after  the  day  (v)  ;  and  *where  no  in* 
terest  has  been  paid  on  the  bond  after  the  time  mentioned  in  the  condition, 
and  there  is  no  other  circumstance  to  negative  the  presumption  of  payment 
on  that  day,  arising  from  twenty  years  having  elapsed,  then  the  plea  may  be 
solvit  ad  diem^  but  otherwbe  it  should  be  solvit  post  diem  (2;).  So  perform- 
ance, or  any  matter  in  excuse  of  it,  as  non  damnificatus  to  a  bond  of  in* 
demnity  (jy)  (4)  ;  no  award  to  an  arbitration  bond  (2)  (5)  or  to  a  bail 
bond  no  process  to  arrest  the  defendant,  &c.  (a)  ;  and  matters  in  discharge 
of  the  action,  as  a  tender,  set-off  (i),  accord  and  satisfaction  (e)  (6),  for- 
mer recovery,  release,  and  foreign  attachment  (d)  (7),  must  be  pleaded  in 
this  action  (A).  The  nonjoinder  of  a  co-obligor  is  immaterial  except  upon 
a  plea  in  abatement  (e). 

(t)  2  Campb.  396.  (A)  It  is  to  be  observed,  however,  that 

(m)  2  Bl.  R.  1108  ;  1  Saund.  295;  2  M.  &  although  in  an  action  on  a  bond,  perform- 

S.  377  f  2  Chit.  Rep.  334  ;  2  Stark.  35,  S.  C.  ance,  or  that  the  obligee  was  damnified  by 

(0)  4  Anne,  c.  16  ;  solvit  post  diem  is  not  his  own  wrong  should  be  specially  pleaded; 
pleadable  to  suit  by  the  crown,  1  Price,  23.  yet  when  the  damnification  is  not  by  the 

(x)  1    Stra.   652 ;    and    see    Rep.  temp,  wrong  of  the  obligee,  or  is  not  a  damnifica- 

Haraw.  133,  as  to  these  pleas  in  general.  tion  arising  on  the  contract,  and  would  not 

(y)  1  B.  &  P.  640,  note  a;  1  Taunt.  428;  be  an  answer  to  the  action,  the  defendant 

qnality  and  form  of  this  plea.  post.  may  take  advantage  of  the  circumstance  un- 

(z)  Misconduct  of  arbitrator  not  pleada-  der  non  est  factum  in  reduction  of  damages : 

ble,  2  M.  &  P.  345.  as  when  in  an  action  against  the  defendant 

(a)  Say.  116.  on  a  bond  conditioned  for  the  performance 

^b)  8  Geo.  2,  c.  24,  s.  5;  Bui.  N.  P.  172;  of  a  contract  by  a  third  person,  the  loss 

Willes,  262,  263.  arose  not  from  the  non-performance  of  the 

(c)  There  is  no  plea  to  debt  on  a  money  contract,  but  from  the  plaintiff  having  ad- 

bona,  Ace. ;    see  7  East,   150 ;    Com.  Dig.  vanced  a  larger  sum  to  the  contractor  by 

Accord  and  satisfaction  ;  1  Taunt.  428.  wav  of  instalment,  than  the  contract  requir- 
ed) 1  Saund.  67  a,  note  1;  Co.  Ent.  139  ed  him  to  do.    Warn  v.  Calvert,  7  A.  &  E. 

h,  142  a ;   Lib.  Plac.  160,  pi.    113  ;  2  Lib.  143  ;  2  N.  &  P.  126,  S.  C. 

Intrat   164  ;  2  Show.  374  ;  3  East,  378.  (c)  AnU,  46. 

(1)  And  bail  in  an  action  against  them  will  not  be  permitted  to  deny  the  arrest  of  the 
principal.    Bean  v.  Parker,  17  Mass.  591. 

(2)  See  Cowles  v.  Woodruff,  in  Equity,  8  Conn.  35. 

(3;  In  Pennsylvania,  matters  that  show  fraud  or  want  of  consideration  may  be  given  in 
evidence  under  a  plea  of  payment,  notice  being  given  to  the  adverse  party.  Baring  ». 
Shippen.  2  Binn.  154.  See  8  Serg.  &  Rawle,  25,  26;  Gouchenauer  t;.  Cooper,  8  Serg.  & 
Rawle,  187.  Upon  the  plea  of  payment  to  debt  on  bond,  it  is  competent  for  the  delendant 
to  give  in  evidence,  that  wheat  was  delivered  to  the  plaintifi*  on  account  of  the  bond,  at  a 
certain  price,  and  that  the  defendant  assigned  sundry  debts  to  the  plaintifi',  part  of  which 
was  collected  by  the  plaintifi*,  and  part  lost  by  his  indulgence  or  negligence.  Buddington 
V.  Kirk,  3  Cranch,  293. 

(4)  Andrus  v.  Waring,  20  Johns.  162.  To  an  action  of  debt  for  the  penalty  of  a  bond 
given  to  a  sheriff*,  as  security  for  the  liberties  of  the  gaol,  non  damnificatus  is  not  a  good 
plea.  Camp  e.  Allen,  7  Halst.  1 ;  Woods  o.  Rowan,  5  Johns.  42.  But  ml  debet  is.  Min- 
tont;.  Woodworth,  11  Johns.  474;  BuUis  v.  Giddens,  8  Johns.  82.  In  Fisher  i;.  Ellis,  6 
Greenl.  455,  it  was  held,  that  in  debt  on  bond  taken  pursuant  to  the  statute  in  Maine  relating 
to  poor  debtors,  a  plea  of  performance  of  all  the  conditions  expressed,  or  necessarily  im- 
plied in  the  bond,  was  sufficient. 

(5)  See  James  o.  Walruth,  8  Johns.  410. 

(6)  Strange  v.  Holmes,  7  Cow.  224.  But  the  plea  in  that  case  was  non  est  factum  and  a 
notice  of  the  special  matter.    An  assignment  of  debts  and  balances  of  account  cannot  be 

S leaded  as  an  accord  and  satisfaction  to  an  action  of  debt  on  a  bond,  Buddicum  v.  Kirk,  3 
ranch,  293.  An  accord  must  be  executed.  Russell  t.  Lytle,  6  Wend.  390.  A  covenant 
not  to  sue  the  obligor  of  a  bond /or  a  gii>en  time,  cannot  be  pleaded  in  bar.  Winans  o.  Hus- 
on,  6  ib.  471.  But  a  covenant  not  to  sue  may  be  pleaded  as  a  release.  Chandler  v.  Her- 
rick,  19  Johns.  129. 

(7)  Updegraflf  v.  Spring,  11  S.  de  R.  188  ;  GreneU  «.  Sharp,  4  Whart.  344. 
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lo  debt  or  %€irefaeia9  on  a  record^  when  the  record  was  the  foundation  m  dibt. 
of  the  action,  and  not  merely  indacement,  the  plea  of  nil  debet  was  always  ^^^^v. ^ 
insufficient  and  bad  on  demurrer(/)(l).  Indebton  an  Irish  or  foreign  judg-  ^®^''**- 
mentf  it  would  seem  that  nil  debet  was  sufficient,  because  such  judgments 
did  not  partake  of  the  technical  qualities  of  a  record  (^)  (2).  A  plea  of 
payment,  in  an  action  upon  a  record,  was  not  good  at  common  law,  because 
such  payment  was  matter  in  pais,  and  not  of  record ;  but  as  set-off  on 
timple  contract  capnot  be  pleaded,  it  is  best  to  apply  by  motion  (A).  By 
the  statute  4  Ann.  c.  16,  s.  12,  the  debtor  might  plead  payment  to  actions 
brought  on  record,  but  in  order  to  come  within  that  statute,  he  must  have 
paid  all  the  mofaey  due  on  the  record  or  judgment,  so  that  the  whole  of 
such  judgment  must  have  been  satisfied  ;  and  if  it  did  not  go  to  that  extent, 
a  plea  of  actual  payment  would  be  bad  (i).  Upon  this  act  a  plea  of  accord 
and  satisfaction  is  insufficient,  as  the  act  only  authorizes  a  plea  of  pay- 
ment (A).  Nul  tiel  record  was  the  proper  plea,  where  there  is  either  no 
record,  or  where  there  was  a  variance  in  the  statement  of  it  (I)  (8)  ;  but  as 
this  plea  merely  puts  in  issue  the  existence  of  the  record  as  stated,  any 
matter  in  discharge  must  have  been  pleaded  (4),  such  as  payment,  which 
was  ^ven  by  the  4  Ann.  c.  16  (m)  ;  and  accord  and  satisfaction  was  not  a 
sufficient  plea  to  a  bond  conditioned  for  any  other  act  than  the  payment  of 
money  (n).  It  is  a  maxim  in  law,  that  *there  can  be  no  averment  in  plead-  [  *486  ] 
ing  against  the  validity  of  a  record,  though  there  may  be  against  its  opera- 
tion, therefore  no  matter  of  defence  can  be  pleaded  which  existed  anterior 

(/)   Ante,  481,    482  j  2  Saund.  344  j   1  (k)  Id. 

Saund.  21  j  1  East,  372 ;  2  Wils.  10.  (/)  Com.  Dig.  Pleader,  2  W.  13,  and  Re- 
re)  Seefln^e,  106;  4  B.  &  C.  411;  6  D.  cord,   C;  Sira.   1721;  1   Sauud.  92,  n.  3; 

&  R.  471,  S.  C.  Gilb.  Debt,  444  ;  2  Mod.  41. 

(h)  6  Taunt.  176 ;  8  Bing.  292 ;  7  Bing.  (m)    Solvit  post   diem   is    not    pleadable 

29,  61.  against  the  Crown,  1  Price,  23. 

(0  4  Moore,  165.  (n)  3  East,  251 ;  7  Id.  150. 


(1)  Nil  debet  is  not  a  good  plea  to  an  action  founded  on  a  judgment  of  another  state. 
Mills  ».  Duryee,  7  Cranch,  481 ;  St.  Albans  r.  Bush,  4  Vermont,  58;  Curtis  v.  Gibbs,  1 
Penn.  399 ;  Lanning  v.  Shute,  2  South.  788  ;  Chiffs  v.  Yancey,  Breese,  2 ;  Clarke  r.  Day, 
2  Leigh,  172.  But  see  Hall  v.  Williams,  6  Pick.  247  ;  Thurberw.  Blackbourne,  1 N.  Hamp. 
242 ;  Aldrich  v  Kenney,  4  Conn.  380.  Starbuck  v.  Murray,  5  Wendell,  148 ;  Shumway  v. 
Stillman,  6  Wendell,  447  ;  McRea  v.  Mattoon,  13  Pick.  53. 

As  the  courts  in  most  of  the  States  admit  of  the  inquiry,  in  reference  to  the  judgments  of 
sister  Stages,  whether  the  court  rendering  them  had  juri.sdiction,  it  is  difficult  to  understand 
how  this  inquiry  can  be  made  unless  some  plea  is  allowed  under  which  it  can  properly  be 
entered  into.  See  Warren  v.  Flagg,  2  Pick.  (2d  ed.)  448  note  ( 1)  and  cases  cited.  In  Star- 
back  V.  Murray,  5  Wendell,  158,  it  was  said,  that  "  so  long  as  the  question  of  jurisdiction 
is  in  issue,  the  judgment  of  a  court  of  another  State  is,  in  its  effect,  like  a  foreign  judgment ; 
it  is  prima  fade  evidence." 

Nil  debet  is  a  proper  plea  to  an  action  of  a  judgment  recovered  before  a  justice  of  the 
peace  of  another  State ;  Warren  v.  Flagg,  2  Pick.  448 ;  Silverlake  Bank  v.  Harding,  5 
Ohio,  346 ;  Robinson  v.  Prescott,  4  N.  Hamp.  450 ;  see  Thomas  v.  Robinson,  3  Wendell, 
267 ;  Ejc  parte  Watkins,  3  Peters,  202;  Sheldon  v.  Hopkins,  7  Wendell,  435;  Cleveland  v. 
Rogers,  6  ib.  438 ;  Mahurin  v.  Bickford,  6  N.  Hamp.  568  ;  Cole  v.  Driskell,  1  Blackf.  16 ; 
Collins  V.  Modisett,  ib.  60. 


(2)  Williams  v.  Preston,  3  J.  J.  Wash.  600. 


[3)  Vide  BuUis  v.  Giddeus,  8  Johns.  S^.  The  plaintiff  may  treat  such  a  plea  as  a  nullity, 
but  if  he  take  issue  upon  it  and  go  to  trial,  he  cannot  object  to  it  on  motion  in  arrest  of  judg- 
ment ;  Rush  V  Cobbett,  2  Johns.  Cas.  256  ;  Pelter  v.  Mulliner,  2  Johns.  181  How  the  plea 
is  decided  upon  in  Maryland,  Boteler  v.  The  State,  8  Gill  and  Johns.  359. 

(4)  As  to  the  proper  plea  in  an  action  on  the  judgment  of  a  court  in  another  State,  vide 
Phillipp*s  Ev.  Dunlap's  ed.  254,  n.  (a),  j  Mills  v.  Duryee,  7  Cranch,  284. 
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recoids. 


IK  DBBT.  to  the  recovery  of  the  judgment  (o)  (1)  ;  and  thejoriginal  defendant  him- 
3dly.  On  self,  or  his  bail  or  sureties,  could  not  plead  that  the  judgment  had  been 
obtained  against  him  by  fraud(j?) ,  though  it  might  be  pleaded  that  a  judgment 
against  a  third  person  was  so  obtained  (9).  The  defendant  might  have 
pleaded  a  release  (r),  or  that  the  debt  was  levied  by  a^.  /«.(«),  or  elegit(t)y 
or  ca.  sa,  (w).  But  where  to  a  declaration  in  «<?iV«/a<?Mi«  on  a  judgment  in 
replevin,  damages  X473  18«.  4d.  the  defendant  pleaded,  that  before  the 
suing  out  the  scire  facias,  the  plaintiff  sued  out  sl  fieri  facias,  commanding  the 
shenff  to  levy  £274 13«.  4d.  and  which  writ  was  delivered  to  the  sheriff,  who 
before  the  return  thereof  seized  and  took  to  execution  goods  of  the  defend- 
ant to  the  value  of  ^£37  13«  . :  it  was  held  that  such  plea  was  bad,  as  it  did 
not  state  that  the  sheriff  had  returned  the  writ  (a:)  (A).  An  executor  might 
plead  pleneadministravit  (y),  or  to  debt  on  a  judgment  suggesting  a  devas- 
tavit, he  might  plead  not  guility  (2)  ;  and  a  discharge  under  the  lord's  act 
was  an  effectual  bar  to  an  action  of  debt  on  a  judgment  (a).  The  plead- 
ings in  debt  or  scire  facias  on  a  recognizance  of  bail,  have  already  been 
pointed  out  (6). 

In  debt  upon  statute,  nil  debet  was  the  proper  plea(2),  though  not  guilty 
would  in  some  cases  suffice  (c)  (3).  The  pleading  rule,  Hil.  T.  4  W. 
4  does  not  seem  to  prescribe  the  form  of  plea  to  debt  on  statute,  but  only 
applies  to  debt  on  simple  contract.  In  a  recent  case  to  a  declaration  qui 
tarn  the  plea  was,  "  that  defendant  never  was  indebted  in  the  said  sum 
above  demanded,  or  any  part  thereof,  modo  et forma,  &c."  and  a  learned 
judge  at  chambers  held  it  sufficient.  The  statute  of  limitations  might,  in 
an  action  by  a  common  informer,  be  given  in  evidence  under  the  general 
issue  (d)  ;  but  a  former  recovery  by  another  person  could  not  (c)  (A). 

In  COVENANT   there  never   was  strictly  speaking  any  plea  of  general 


4thly.  On 
statates. 


COVENANT. 


ro)  Ante  ;  2  Marsh.  392. 
U 


^p)  Moore  ».  Bowmaker,  6  Taunt.  379;  2 
Marsh.  392,  S.  C. 

(q)  Id. 

(r)  Bac.  A.  B.  Release. 

(s)  4  Leon.  194;  Sav.  122;  Cro.  Car. 
328 ;  Clift.  675. 
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(0  Dyer,  299,  b. ;  1  Lev.  92. 

(u)  Off.  Brev.  300;  1  Salk.  281;  Lutw. 

(z)  4  Moore,  163.  It  seeros  also,  that 
such  plea  afforded  no  answer  to  the  whole 
declaration,  as  the  sum  levied  was  only  suf- 
ficient to  satisfy  part  of  the  judgment,  and 
that  it  was  therefore  bad  on  special  demur- 

rer  id . 

(A)  A  plea  of  mil  tiel  record  to  a  declara- 
tion in  scire  facias  on  a  judgment  more  than 
a  year  and  a  day  old  puis  in  issue  only  the 


recovery  of  the  judgment  and  therefore  a 
variance  in  the  issue  in  the  original  action 
cannot  be  taken  advantage  of.  Phillips  v. 
Smith,  2Dowl.  IS.  S.  688. 

{y)  1  Lord  Raym.  3;  4  Mod.  296;  Salk. 
296;  Skin.  565,  3  East,  2. 

{z)  1  T.  R.  462. 

(a)  32  Geo.  2,  c.  28,  s.  20. 

(ft)  Tidd,  9th  ed.  1128 ;  ante,  111,  112. 

(c)  1  T.  R.  462.  Bac.  Ab.  Pleas,  1 ;  Com. 
Dig.  Pleader,  1  S.  11,  17. 

{d)  2  Saund.  63  b  ;  2  East,  336. 

(6)  1  Stra.  701 ;  Bac.  Ab.  Action,  qui  tam^ 
D. 

(A)  It  has  been  decided  that  the  pleading 
rules  of  Hil.  T.  4  W.  4.  do  not  prevent  par- 
ties from  pleading  not  guilty  or  nil  debet,  to 
actions  on  penjil  statutes,  and  these  pleas  are 
therefore  still  proper,  and  put  all  the  facts  in 


n )  Cardcsa  v.  Humes,  5  Serg.  &  Rawle,  65.    The  rule  is  the  same,  whether  the  judg- 
ment were  obtained  by  confession,  or  default,  or  upon  plea  ;  M'Farland  v^.  Irwm,  8  Johns. 

77. 

A  plaintiff  in  a  judgment,  who  has  taken  a  note  as  collateral  security  for  the  payment,  can- 
not recover  on  such  notes,  if  he  issues  an  execution  and  imprisons  the  defendant ;  Wakeman 
r  Lyon,  9  Wend.  241  ;   Sunderland  v.  Lober',  5  ib.  58. 
*  (2)  Vide  Burnham  v.  Webster.  5  Mass.  270;  Stilson  v.  Tobey,  2  Mass.  521,  522. 

(3)  See  Stilson  v.  Tobey,  2  Mass.  252  ;  Burnham  ».  Webster,  5  ib.  266,  270. 
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issue,  for  the  plea  of  non  e$t  factum  only  put  the  deed  in  issue  (1)^,  as  *^  m 
debt  on  specialty  (/),  and  not  the  breach  of  covenant  or  any  other  co^^'^kwr, 
matter  of  defence ;  and  a  plea  of  non  inf  regit  canventionem  was  bad  on 
demurrer,  though  it  would  be  aided  after  verdict  (^)  (2) ;  and  riens  in  or* 
rere  was  also  a  bad  plea  in  this  action  (A),  because  it  impliedly  admits  that 
although  nothing  is  now  due,  yet  that  the  money  was  not  paid  on  the  ap- 
pobtedday  (A).  The  defendant  must  therefore  always  have  pleaded  spe- 
cially every  matter  which  it  would  be  necessary  to  plead  in  debt  on  a  bond 
or  other  specialty  («),  as  that  the  deed  was  avoidable  by  infancy  (8)  or  il- 
legality of  the  consideration.  However,  under  the  plea  of  nan  est  factmrn^ 
the  defendant  may,  on  the  trial,  avail  himself  of  a  variance  in  the  statement 
of  the  deed  either  in  respect  of  a  mis-statement,  or  of  the  omission  of  a 
covenant,  qualifying  the  contract  Qc) ;  and  this,  although  the  defendant  haa 
agreed  to  admit  on  the  trial  the  due  execution  of  the  deed  (2)  ;  and  if  the 
plaintiff  omit  to  state  a  condition  precedent,  the  defendant  may  crave  oyer,> 
and  set  out  the  deed  and  demur  {m)  (4).  In  an  action  of  covenant  trponu 
lease  for  the  breach  of  a  covenant  running  with  the  land,  if  the  phmtiff 
dum  as  heir,  devisee,  or  assignee  of  the  lessor,  the  defendant  may  traverse 
the  derivative  title  of  the  plaintiff  (n),  or  admitting  that  the  lessor  had  9ome 
legal  estate  in  the  premises  at  the  time  of  the  demise,  the  defendant  may 
plead  that  such  lessor  was  seized,  &c.  of  a  different  estate  from  that  stat- 
ed in  the  declaration,  and  thereby  show  that  the  derivative  title  of  the  plain- 
tiff does  not  exists  But  the  defendant  is  estopped  from'  pleading  or  tra- 
versing generally^  that  the  lessor  was  seized  as  stated  in  the  declara- 
tion (a)  (5}  ;  though  in  an  action  at  the  suit  of  the  assignee  of  the  termary 

issae  as  before  the  nileisr.    Joaes  v.  Wil-  1  Sid.  289  ;  Com.  Dig.  Pleader,  2  V.  5. 

liams,  4  M.  &  W.  375  j  Earl  Spencct  v.  (h)  Cowp.  588. 

Swannel,  3  M.  &  W.  154.    To  a  declara-  (i)  Com.  Dig.  Pleader,  2  V.  4,  &c. 

tion  in  debt  onstat.  22  G.  2,  c.  46,  s.  14,  (k)  9East,l88j  Stra.1146;  UEast',639j 

charging  the  defendant  that  he  being  deputy  4  Campb.  20 ;  2  Stark.  35 ;  antej  308,  312,* 

clerk  of  the  peace,  practised  at  the  sessions  as  to  variances. 

as  an  attemey,  a  plea,  that  the  defendant  (Z)  1  Campb.  70. 

was  not  at  any  of  the  times,  &c.  deputy  (?«)  Com.  Dig.  Pleader,  2  V.  3,  4;    11 

clerk  of  the  peace,  nor  did  he  commit  any  East,  630. 

ot  the  supposed  offences  in  manner  and  form^  (n)  Seymour  v.  Franco,  Lar«r  Journal,  Vol. 

6cc.j  was  held  bad  for  duplicity,  the  defend-  vii.  Feb.  1829,  K.  B.  p.  18 ;  and  Whitton  v, 

ant  should  have  pleaded  not  guilty.    Faulk-  Peacock,  in  C.  P.  3d  June,  1835,  on/e,  364. 

ner  v.  Cherill,  5  A.  &  E.  213.  Co)  8  T.  R.  437  j  2  Stra.  817  ;  2  Sanind. 

(/)  Ante.  432  j  1  Stark.  313.    As  to  what  20D,  a.  n.  207,  418  j  1  New.  Rep.  160.    Non, 

may  be  proved  under  this  plea,  see  5  Moore,  tenuit  is  not  pleadable  to  a  cognizance  for 

164  ;  1  Stark.  294.  rent  in  arrear,  under  a  demise  from  a  receiv- 

(g)  8  T.  R.  278 ;  1  Lev.  183 ;  3  Id.  19 ;  er  in  Chancery,  6  Biiig.  2. 


(1)  Vide  Kane  t?.  Sanger,  14  Johns.  89  ;  Cooper  i;.  Watson,  10  Wend.  205  ;  (rardner  «. 
Gaiwier,  10  Johns.  47  ;  Dale  v.  Roosevelt,  9  Cowen,  307  ;  Hebbard  r.  Delaplaine,  3  Hill. 
187;  M'Neish  ».  Stewart,  7  Cowen.  474;  Barney  r.  Keith,  6  Wendell,  555;  Goulding  v. 
Hewitt,  2  Hill.  644.  Non  est  factum  is,  under  the  Statute  of  Ohio,  a  plea  of  the  general 
vnsue  in  Covenant,  to  which  a  notice  of  set-off  may  be  appended.  Granger  v.  Granger,  6 
Ham.  41. 

(2)  Roosevelt  v.  Fulton,  7  Cow.  71.  The  plea  of  non  inf  regit  conventumem  is  not  a  gene- 
ral issue  but  must  be  pleaded  in  bar.  Phelps  v.  Sanger,  1  Aik.  150.  See  Bender  v.  Fronw 
berger^  4  Dall.  436. 

(3)  Vide  Marine  Ins.  Co*,  of  Alexandria  v.  Hodgson,  6  Cranch,  219. 

(4)  Snell  V.  Sncll,  7  Dowl.  &  Ryl.  249. 

(5)  So  where  there  was  a  demise  by  the  plaintiff  and  his  wife  of  the  wife's  estate,  in 
which  the  plaintiff  had  no  interest,  except  in  nght  of  his  wife  and  the  reddendum^  and  cove- 
nant to  pay  rent,  was  to  the  plaintiff  and  his  wife,  and  her  hdrsj  it  was  held^  that  the  defend- - 
ant  in  coiveoant  by  the  husband  for  the  rent,  might  plead^-  aAer  eiaviag  oyer  of  the  leftse 
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IK  the  defendant  may  deny  that  the  lessor  was  possessed  of  the  residne  o!  the 
ooTwiAiiT.  ^j^m  jjj  ^Q  manner  alleged  in  the  declaration  (  p),  when  a  plea  of  perform- 
ance in  general  terms  suffices,  unless  specially  demurred  to  (9)  (1). 
Where  the  defendant  is  a  party  to  a  deed,  he  cannot  traverse  its  opera- 
tion by  pleading  that  '^  he  did  not  grant,  &c."  but  must  plead  non  est  foe- 
turn;  but  the  rule  is  otherwise  in  the  case  of  a  stranger  to  the 
deed  (r) .  The  defendant  must  also  plead  specially ,  performance  of  the 
covenant  («)  ;  or  excuse  of  performance,  as  eviction  (t)  (2)  ;  or  by  non- 
[  MSS  ]  performance  (3)  by  the  plaintiff  of  a  condition  'precedent  (m),  or  by  sur- 
render of  the  lease,  &c.  (v)  :  or  admitting  the  breach  to  have  been  commit- 
ted, the  defendant  must  plead  specially  that  he  is  discharged  (u^)  ;  as  by 
his  bankruptcy,  if  the  action  be  for  money  demand  due  before  the  act  of 
bandruptcy  (x) :  or  by  accord  and  satisfaction  qfter  breach  (y)  ;  arbitra- 
ment (2;),  former  recovery  (a),  foreign  attachment,  set-off  (6),  release,  &c. 
(c)  (4).  But  a  parol  accord  and  satisfaction  made  before  breach  cannot 
be  pleaded  in  bar  to  an  action  of  covenant  (d),  nor  can  a  parol  agreement 
for  a  substituted  contract  be  pleaded  (e).  A  tender  may  be  pleaded  in 
covenant  for  the  payment  of  money  (/)• 

( p)  4  Moore,  303 ;  Carotid  v.  Blagrave,  1  576. 

Brod.  &  B.  531.  (u)  8  T.  R.  366. 

(q)  Varley  r.  Manton,  9  Bing.  363.  (v)  1  Saund.  235. 

(r)  AjUe,  483.  (»)  Com.  Dig.  Pleader,  2  V.  8. 

(0  Com.  Dig.  Pleader,  2  V.  13 ;  Bui.  N.  (x)  4  T.  R.  156  ;  1  SauQd.  241,  u.  6. 

P.   165  i  1   B.  &  P.  640.    See  Champ,  v,  (y)  1  Taunt.  428 ;  see  8  Id.  37  j  1  Moore, 

Ardery,  2  Marsh.  246  ;  Rangier  ».  Morton,  460,  S.  C. ;  Id,  358. 

4  Watts,  465 ;    Norris  v.  Ins.  Co.  of  N.  (z)  9  Co.  Rep.  79  j  Com.  Dig.  Pleader,  2 

America,  3  Yates,  84]  Overton  ».  Crabb,  4  V.  8,  9. 

(a)  When  should  be  pleaded  as  an  estop- 


Hayw.  109 ;  Stone  v.  Dennis,  3  Porter,  231  j 
The  plea  of  "  conditions  performed"  admits 


pel,  2  B.  &  Aid.  668  J  ante,  478,  n.  (c). 


all  the  facts  that  are  well  alleged,  and  as-  (b)  See  the  end  of  this  chapter, 

sumes  the  proof  of  performance.    Harrison  (c)  Com.  Dig.  Pleader.  2  V.  8,  &c.  j  trnte, 

V.  Park,  1  J.  J.  Marsh    172.    See  Neave  v.  478. 

Jenkins,  2  Yeates,  207  j  Roth  v.  Miller,  15  fd)  1  Tannt.  428. 

Serg.  &  R.  105 ;  Bamett  v.  Cratcber,  3  Bibb,  («)  1  East,  630  ;  3  T.  R.  596. 

202  J  Marsten  v.  Hobbs,  2  Mass.  438.    Bry-  (/)  7  Taunt.  486  j  1  Moore,  200,  S.  C. ; 

ant  V.  Simpson,  3  Stew.  339;  Pollard  v.  5  Mod.  18;  1  Ld.  Raym.  566 ;  12  Mod.  376. 

Taylor,  2  Bibb,  234.  But  see  Gilb,  C.  P.  63. 
(t)  1  Saund.  204,  n.  2  j  2  Id.  176  j  2  East, 


that  the  plaintiff  never  had  any  estate  in  his  premises,  except  in  right  of  his  wife,  whose 
estate  they  were ;  that  she  died  without  issue,  leaving  an  heir,  whereupon  the  estate  of  the 
plaintiff  ceased ;  and  that  the  heir  threatened  to  enter  and  eject  the  defendant,  unless  he 
attorned ;  and  the  defendant  was  thereby  compelled  to  attorn,  and  become  tenant  to  the  heir. 
Hill  r.  Saunders,  7  Dowl.  &  Ryl.  17.  Where  the  plaintiff  assigns  a  particular  breach,  a 
general  plea  of  performance,  iu  the  words  of  the  covenant  is  bad  on  general  demurrer :  as 
where  the  covenant  was  to  convey  a  farm,  and  the  plaintiff  assigns  for  breach,  that  before 
executing  the  conveyance,  the  defendant  removed  from  the  premises  a  cider-mill  which  was 
annexed  to  the  freehold,  the  defendant  must  answer  particularly  the  breach  assigned.  Brad- 
ley V,  Osterboudt,  13  Johns.  404. 

(1)  Doogan  v.  Tyson,  6  Gill  &c  Johns.  453. 

(2)  Eviction  of  the  whole  or  any  part  of  the  demised  premises,  is  a  good  plea  in  bar  to 
an  action,  either  of  debt  or  covenant,  for  rent.  Pendleton  v.  Dyett,  4  Cow.  581  j  15  Pick. 
147,  To  an  action  brought  by  a  master  on  the  covenants  of  an  indenture  of  apprentice- 
ship, alleging  as  a  breach,  that  the  apprentice  had  left  bis  service  within  the  stipulated 
time,  it  was  held  to  be  a  good  defence  that  the  plaintiff  had  neglected  to  instruct  the  ap- 
prentice in  his  trade,  and  had,  unnecessarily  obliged  him  to  work  on  Sunday.  Warner  i;. 
Smith,  8  Conn.  14. 

(3)  Parker  v.  Parmele,  20  Johns.  130.  But  a  defendant  cannot  plead  that  the  plaintiff 
intended  to  violate  a  covenant,  as  an  excuse  for  his  own  violation  of  it.  Coffin  «.  Basset, 
2  Pick.  357. 

(4)  Johnson  0.  Eirr,  1  Serg.  &  Rawle,  25. 
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IN 

In  an  action  of  Acoouirr,  there  is  no  general  issae  (A).  The  defend-  Accotmr. 
ant  may  plead  infancy  (^)  ;  and  when  sued  as  bailiff  or  receiver  in  fact,  he 
may  plead  that  he  was  not  bailiff  or  receiver  (A)  ;  but  when  sued  as  tenant 
in  common  under  the  statute  (t),  if  the  declaration  be  properly  framed,  a 
plea  that  the  defendant  is  not  bailiff  or  receiver  would  be  insufficient  (A;)  ; 
and  if  the  defendant  mean  to  deny  the  plaintiff's  claim,  he  should  traverse 
the  tenancy  in  common.  The  defendant  may  also  plead  that  he  hath  ac- 
counted,  or  a  release,  arbitrament,  bond  given  in  satisfaction,  and  the 
statute  of  limitations  (Z)  ;  but  other  matters,  which  admit  that  the  defend- 
ant was  once  chargeable  and  accountable,  cannot  in  general  be  pleaded  in 
bar  to  the  action,  but  must  be  pleaded  before  the  auditors  (m). 

In  DETINUB  the  general  issue  (although  improperly  so  called)  was  non  ^ 
dednet,  which,  before  the  recent  rules,  put  in  issue  the  facts  of  the  plaiur 
tiff's  property  or  possession,  and  tho  defendant's  withholding  the  chattels ; 
but  under  this  plea  the  defendant  could  not  show  that  the  goods  or 
other  chattels  were  pledged  to  him,  but  must  have  pleaded  that  defence 
specially ;  he  might,  however,  give  in  evidence  a  gift  from  the  plaintiff,  or 
any  other  fact,  to  prove  that  the  property  in  the  chattel  was  not  in  the 
plaintiff  (n).  A  lien  must  always  have  been  pleaded  specially  (o).  The 
bailment  or  finding  alleged  in  a  declaration  in  detinue  is  not  traversable. 

*In  each  of  these  actions,  when  brought  by  an  ezeeutar  or  administrator^  [  M89  ] 
the  defendant  might  not  only  avail  himself  of  either  of  the  before-mention-     bt  or 
ed  defences,  but  might  also  in  some  cases  deny  the  plaintiff's  representa-  ^^^^^ 
tive  character  (1).     Where  letters  of  administration  had  been  obtained  in       ^.    *' 
an  inferior  diocese,  the  defendant  may  plead  in  bar  that  there  were  Ixyna 
noiabilia  Qp),    The  general  plea,  **  that  the  plaintiff  was  not  nor  is  admin- 
istrator  of  all  the  goods,  &c."  is  not  sufficient,  where  the  defence  is,  that 
the  letters  of  administration,  which  were  granted  by  a  bishop,  were  un- 
founded, because  the  intestate  resided  within  another  diocese  in  a  different 
province,  where  there  were  bona  notabiUa  (g).    The  residence  elsewhere, 
&c.  should  be  specially  pleaded.     So  if  the  defendant,  in  an  action  by  an 
executor,  contend  that  the  probate  is  void,  as  that  the  stamp  is  insufficient, 
or  the  seal  forged,  he  should  plead  ne  ungues  executor  (r)  (2).     Where  the 
plamtiff  necessarily  sues  in  his  representative  character,  the  defendant  can- 
not, under  the  general  issue,  take  advantage  of  any  defect,  such  as  the  in- 


(A)  The  rules  of  Hil.  T.  4  W.  4,  do  not 
notice  the  form  of  action. 

(g)  Bac.  Ab.  Accompty  £. ;  Com.  Dig. 
Accompt,  £.  5. 

(A)  Id. 

(t)  4  &  5  Ann.  c.  16,  s.  27. 

(*)  Willes,208. 

(I)  Bac.  Ab.  Accompt,  £. ;  Com.  Dig. 
Accompt,  £.  4  to  6. 

(m)  Id. ;  3  WUs.  78. 


(n)  Co.  Lit.  283  a;  4  Bing.  Ill,  119. 
See  we  several  pleas,  Com.  Dig.  Pleader,  2 
X.  3. 

\oj  4  Bing.  106,  111,  112  j  1  Gale.  127; 
ante,  124. 

(p)  I  Saand«  274,  note  3.  As  to  pleading 
specially  in  actions  for  rent,  see  Salk.  317. 

(q)  5  B.  &  C.  491 ;  8  D.  &  R.  247,  S.  C. 

(f )  1  Saund.  275  a,  notes. 


(1)  But  unless  the  plaintiff's  right  to  sue  as  executor  or  administrator  be  put  in  issue 
by  the  defendant's  plea,  it  will  be  deemed  to  have  been  admitted.— M*Eimm  v.  Riddle, 
2  DaU.  100.    Champlin  v.  Tilley,  3  Day,  303. 

(2)  In  Jewett  v.  Jewett,  5  Mass.  275,  although  it  was  decided  that  it  was  a  good  nlca 
in  oar,  by  the  law  of  Massachusetts^,  for  an  administrator,  that  he  had  b^n  removed  from 
office  since  the  commencement  of  the  suit  against  him,  yet  it  was  admitted,  that  by  the 
common  law,  a  determination  of  his  power  pending  the  action  did  not  defeat  it. 
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BY  OB.  soffioienoy  of  Uie  siatnp  in  the  lettoTS  of  admiiuBtration  or  piobttte,  for 
m^^suToL  P'^^^'*^  ^^  ^^^  made  of  them,  and  the  defendant  has  by  his  pleading  ad- 
^.°  '  miited  them  (0-  Bat  if  it  were  part  of  the  plaintiff's  case  to  prove  his 
representative  character,  as  where  he  sued  in  trover  npon  his  coDstructive 
possession,  for  a  conversion  in  his  own  time,  any  defect  in  the  letters  of 
administradon  or  probate,  which  prevented  him  from  proving  snch  cha- 
racter, would,  before  the  recent  rule  Hil.  T.  4  W.  4,  be  fatd,  although 
jbhere  were  no  special  plea  (t"). 

In  an  action  against  an  executor  or  administrator  (ti),  the  defendant  may, 
in  addition  to  any  of  the  before-mentioned  defences,  plead  ne  unqius  ex- 
ecutor (2;),  or  administrator  (y),  or  that  no  assets  have  come  to  his  hands 
(2),  (1)  :  or  plene  administratnt  praeter  a  sum  not  sufficient  to  satisfy  debts 
of  a  higher  nature,  as  bonds  outstanding,  or  judgments  recovered  against 
the  deceased  or  the  defendant  by  third  person  (a)  ;  or  plene  adtmmitnsvit 
except  a  sum  ready  to  be  paid  to  the  plaintiff  (6)  ;  and  the  defendant  can 
not  avail  himself  of  either  of  these  defences  under  the  general  issue  (c)  ; 
but  under  the  general  plea  of  plene  acbnini$travitj  an  executor  or  adminis- 
trator may  give  in  evidence  a  retainer  for  a  debt  due  to  himself,  though  it  is 
|[  MdO  ]  in  general  advisable  *to  plead  it  (d).  Where  the  executor  or  administrator 
has  no  ground  on  which  to  dispute  the  plaintiff's  debt,  it  is  in  genend 
advisable  not  to  deny  it  (e).  So  if  he  cannot  dispute  his  being  executor, 
he  should  not  plead  ne  ungues  executor,  for  if  he  do,  and  the  plaintiff,  on 
the  i^a  of  plene  administravit^  take  judgment  of  assests  quando^  and  pro- 
ceed to  trial  on  the  other  issue,  and  they  are  found  for  the  plaintiff,  and 
no  issue  which  goes  to  the  whole  cause  of  action  is  found  for  the  defendant, 
the  defendant  will  be  liable  to  costs  (/)  (2)  ;  but  not  so  if  the  plaintiff  do 
not  take  judgment  of  assets  qiumdoj  and  [on  the  trial  the  plea  of  plene  ad- 
mmstravit  is  found  for  the  defendant  (^). 


AV  HEIR 
PB  DBVISJBB. 


A0AIII8T  In  an  action  against  an  heir  or  devisee  (A),  the  defendant  may  not  only 
plead  any  matter  which  might  have  been  pleaded  by  the  ancestors  or  devi- 
sor, but  may  also  either  deny  the  character  in  which  he  is  sued ;  or  admit- 

(5)  2  M.  &  Sel.553  (a)  1  Saund.  300  to  386,  m  notisi  Com* 

(0  3  Taunt.  112  j  1  Saund.  275,  n.(a)j  Dig.  Pleader,  2  D.  9  j  10  East,  313,  315. 

2  li.  47,  n.  Cx).  Cb)  Post,  vol.  iii. 

(tf)  See  the  pleadings  in  general,  Com.  (c)  Co.  Lit.  283  a. 

Dig.  Pleader,  2  D.  3.  (d)  Co.  Lit.  283  a ;  1  Saund.  333,  note  6. 

(2:)  Com.  Dig.  Pleader,  2  D.  7.    Execu-  (c)  5  Bla.  Rep.   1275.    See  Post,  when 

tor  not  liable  till  he  has  proved  or  acted,  1  advisable  to  plead  the  general  issue,  or  not. 

|i.  &  P.  663  ;  4  Bing.  686,  S.  C.  (f)  12  East,  232.    In  such  case  defend- 

(y)  Com.  Dig.  Pleader,  2  D.  7,  13 ;  see  7  ant  snould  move  to  withdraw  the  pleas  of 

B.  &  C.  406.  the  general  issue,  and  ne  unques  executor ; 

(z)  Com.  Dig.  Pleader,  2  D.  7.    Although  but  see  1  Bar.  Ac  Aid.  254  ;  and  8  Taunt, 

upon  an  issue  of  plene  administravit  vd  rum,  129 ;  overruling  1  Saund.  336  b. 

the  stamp  on  the  probate  of  testator's  will  (g)  4  Taunt.  135 :  I  B.  &  Aid.  254 ;  8 

is  admissible  in  evidence,  yet  it  is  not  even  Taunt.  129  ;  Tidd,  9th  ed.  979,  980. 

mima facie  evidence  of  assets  come  to  the  (A)  Seethe  proceedings  in  general,  Com. 

nands  of  the  executor,  Mann  v.  Lang,  5  Dig.  Pleader,  2  E. ;  2  Saund.  7,  and  notes. 
Nev.  &  Man.  202. 


(1)  Shaw  V.  M'Cameron,  11  Serg.  &  Kawle,  252.    Vide  Douglass  v.  Satterlec,  11  Johns. 

16. 

(2)  In  debt  or  assumpsit  against  an  executor,  the  plea  of  non  est  factum  or  non  assmnpr 
pt,  is  admission  of  a  will  of  which  the  defendant  is  executor ;  but  it  is  otherwise  wheift 
the  action  is  for  a  demand  on  which  the  testator  was  |iot  himself  liable ;  as  for  a  legacy, 
JJantz  e.  Sealy,  6  Binn.  405. 


FIRST:— BEFOBB  THE  RECENT  RULES.  40Q 

tiDg  it,  may  plead  that  ho  has  nothing  by  descent  or  by  devise,  either  gene-    aoiikst 
rally  (t),  or  specially,  viz.  that  he  has  nothing  but  a  reversion  after  an  estate    ^^  "■'* 
for  life  or  years,  or  that  he  has  paid  debts  of  an  equal  or  superior  degree,   ^^m7' 
to  the  amount  of  the  assets  descended  or  devised  ;  or  that  he  retains  the 
assets  to  satisfy  his  own  debt,  of  equal  or  superior  degree,  or  debts  of 
a  superior  degree  due  to  third  persons  (i)  (1).     The  AnV,  if  antn/on^, 
might  also  have  prayed  that  the  parol  should  demur,  or  be  stayed  till  he 
had  become  of  fall  age  (I) ;  but  that  delay,  so  injurious  to  creditors,  was 
abolished  by  1  W.  4,  c.  47,  s.  10.     It  was  a  good  plea  by  a  devisee, 
that  the  debt  did  not  aecrae  in  the  life>time  of  the  divisor  (tn). 

The  general  issue  in  an  action  on  the  case,  is  ^^  that  the  defendant  is  ^  cm. 
not  gvSttg  of  the  preTmses  (or,  ^  grievances,')  above  laid  to  his  charge  in 
fnanner  and  form  as  the  plaintiff  hath  above  thereof  cofnplained  against 
him,  and  of  this  he  puts  himself  upon  the  country,  &c."  In  trespass  it  is 
nmflar,  except  that  the  word  ^^  force^^  is  substituted  for  ^^  wong*^  in  the 
eommenoement,  and  *^  trespasses'^  for  ^^  premises**  or  '^  grievances  J* 

It  was  observed  by  Lord  Mansfield  (7i),  that"  there  is  an  essential*  [  M91  ] 
difference  in  pleading  between  actions  of  trespass,  and  actions  on  the  case  ; 
the  former  are  actions  stricti  juris,  anA  therefore  a  former  recovery,  re- 
lease, or  satisfaction,  cannot  be  given  in  evidence,  but  must  be  pleaded; 
but  an  action  on  the  case  is  founded  upon  the  mere  justice  and  conscience 
d  the  plaintiff's  case,  and  in  the  nature  of  a  bill  of  equity,  and  in  etbct  is 
80  (o)  ;  and  therefore  a  former  recovery  (p),  release,  or  accord  and  satia- 
faction  (^ ),  need  not,  before  the  late  rules,  be  pleaded,  but  might  have  been 
given  in  evidence  (2) ;  for  whatever  would  in  equity  and  conscience,  ao- 
cording  to  the  existing  circumstances,  preclude  the  plaintiff  from  recover- 
ing, might,  in  an  action  on  the  case,  he  given  in  evidence  by  the  defendant, 
under  the  general  issue,  because  the  plaintiff  must  recover  upon  the  justice 
and  conscience  of  his  case,  and  on  that  only."  And  in  an  action  on  the 
iCase,  under  the  plea  of  not  guilty,  the  defendant  might  not  only  put  the 
{daintiff  upon  proof  of  the  whole  charge  contained  in  the  declaration,  or 
show  the  before-mentioned  matters  which  operated  in  discharge  of  the 
cause  of  action,  but  might  give  in  evidence  Bxiy  yusiification  or  excuse  (r). 
Thus,  in  an  action  for  a  malicious  indictment,  or  arrest  in  a  civil  action, 
^e  defendant  might,  under  the  general  issue,  show  that  there  was  a  suffi- 
cient or  probable  cause  for  the  preceding  complaint  of  (a)  ;  and  this  had, 


i)  Id. ;  Com.  Dig.  Pleader,  2  E.  3.  seepof^ 

k)  Com.  Dig.  Pleader,  2  £.  3.  (o)  This  relaxed  description  of  the  action 

/)  Id, ;  ante,  447.  npon  the  case  would  not  be  tenable  at  the 

m)  5  Nev.  ic  Man.  42.  present  day. 

(n)  3  Burr.  1353;  1  Bla.  Rep.  388,  S.  C. ;  (p)  Sed  vide  2  B.  ^  A.  668;  see  anltj 

1  wils.  45 ;  2  Saond.  155  a,  n.  4.    No  donbt  478|  and  id,  note  (c).    It  should  be  speciaUy 

the  distinction  stated    by  Lord   Mansfield  pleaded,  id. 

ws»  for  a  time  laid  down  and  prevailed,  but  fq)  l  Stark.  B.  97. 

witboQt  any  jnst  reason.    There  was  in  as-  (r)  3  Burr.  1353 ;  1  Bla.  Rep.  388,  S.  C. ; 

aumpsit,  and  debt  on  a  simple  contract,  the  1  Stark.  97 ;  1  Wils.  45 ;  2  Saund.  155  a, 

same  relaxation   and    departure  from    the  note  4 ;  2  Mod.  276 ;  3  Id.  166 ;  Com.  Rep. 

principle  of   pleading ;    the  matter  which  273.    1  Wils.  44, 175 ;  2  Saund.  155  a. 

admits  the  facts  stated  in  the  declaration,  (s)  3  Mod.  166;  Cio.  Eliz.  871,  900. 
and  avoids  it,  should  be  specially  pleaded, 


'    (1)  Or  he  may  plead  in  abatement  the  nonjoinder  of  the  heirs  of  a  deceased  heir  having 
lands  hy  descent.    St.  Mary's  Church  v.  Wallace,  5  Halstr  311. 
(2)  Vi4e  Jones  v.  3criveni  6  Jolms.  453. 
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»  cAtB.  before  the  ralefl,  become  nsiialy  thou^  more  anetenily  a  special  plea 
was  preferred  (t).  So  in  case  for  obatmeting  ancient  lights,  a  custom  of 
London  to  build  on  an  ancient  foundation  to  any  height,  might  haye  been 
given  in  evidence  by  the  defendant  («) ;  and  though  a  license  must  have 
been  pleaded  in  trespass,  yet  it  was  Uie  practice  to  admit  it  in  evidence  in 
an  action  on  the  case  (x). 

sLiHDiR.  With  respect  to  actions  for  a  libdj  or  slanderous  wardij  we  will  con- 
Fleas  in  sider,  Ist,  When  it  was  tyffieient  to  plead  the  general  issue  ;  2dly,  When 
slander  in  ^^^^^  ^^^^  ^^^^  ^^^  ^  ipeciol  plea  of  justification,  and  how  it  should  be 

particular    framed. 

before  the  let.  Consistently  with  the  relaxation  which  had  obtuned  in  other  ao- 
^^^  tions  on  the  case,  the  defendant  might  upon  the  general  issue  defend  him- 
self, if  there  had  been  a  release,  or  accord  and  satisfaction  (y).  And  it 
[  *492  1  ^^^  ^'^^^  ^^^^  i^  ^^  denied  or  disapproved  any  of  the  ^material  facts  which 
essentially  constituted  the  gist  or  cause  of  action,  the  general  issue  would 
suffice ;  as  if  he  disputed  the  publication  of  the  scandal,  or  that  it  con- 
cerned the  plaintiff,  or  did  not  bear  the  meaning  which  was  affixed  to  it  in 
the  declaration,  and  which  the  plaintiff  had  bound  himself  to  establish,  so 
that  there  was  a  fatal  variance  ;  or,  the  words  not  being  actionable  with- 
out the  aid  of  special  damage,  that  no  such  injury  had  occurred,  &c.  (s). 
So  where  the  defence  was,  that  the  libel  or  slander  was  published  or 
spoken,  not  in  the  malicious  sense  imputed  in  the  declaration,  but  in  an 
innocent  eenee^  or  upo^  an  oeeaeion  which  warranted  the  publication,  the 
same  might  have  been  given  in  evidence  under  the  general  issue,  because 
it  proved  that  the  defendant  was  not  guilty  of  the  maUeume  slander  as 
charged  in  the  declaration ;  as  if  the  words  were  spoken  by  the  defendant 
as  counsel,  and  were  pertinent  to  the  matter  in  question  (a)  (1)  ;  or  were 
written  or  spoken  in  confidence,  and  without  malice,  as  when  a  master  hon* 
estiy  and  fairly  had  given  the  character  of  a  servant  to  one  who  asked  his 
character  with  a  view  to  hire  him  (i)  (2)  ;  or  if  the  words  were  innocent- 
ly read,  as  a  story  out  of  history  (c) :  or  were  spoken  through  concern  ((f) ; 

(0  1  Bol.  R.  438;  Cro.  £liz.  871,  900.  (a)  Cro.  Jac.  90;  Poph.  96  ^  see  Holt,  C. 

Bat  now  see  2  Bing.  N.  C.  114.  N.  P.  621 ;  1  B.  &:  Aid.  233. 

(u)  1  Com.  Rep.  273  ;  1  Wils.  45,  175  j  2  (b)  Bui.  N.  P.  8 ;  I  T.  R.  110  ;  1  B.  & 

Mod.  274.    See  as  to  such  costoms,  3  Car.  P.  523 ;  8  B.  &;  C.  584 ;  3  M.  &  R.  101,  S. 

&  P.  615.  C.    AlUer  it*  express  maJice,  Sec.  in  the  mas- 

Cx)  8  East,  308 ;  2  Mod.  6,  7.  ler,  id. ;  3  B.  &  P.  587. 

(y)  AnU  ;  1  Stark.  Rep.  97.  (c)  Cro.  Jac.  91. 

(z)  See  postf  as  to  the  qaalities  of  pleas,  (a)  1  Lev.  82. 
1  Stark.  Slander,  2d  edit.  454,  464,  465. 


(1)  15  Mass.  50.  But  it  is  a  libel  in  England,  to  publish  a  correct  speech  of  counsel  in 
a  case,  though  the  facts  of  the  case  and  the  law  as  applicable  to  them,  may  be  published. 
Flint  V.  Pike,  6  Dowl.  6c  Ryl.  528.  And  it  is  no  justification  to  an  action  for  a  libel  in  a 
newspaper,  that  the  matter  complained  of  is  a  true,  fair,  just  and  correct  account  of  pro- 
ceedings, which  took  place  at  a  public  police  office  in  the  course  of  a  preliminary  inquiry, 
openly  and  publicly  conducted  before  a  justice,  upon  a  criminal  charge  against  the  plain- 
tiff, although  published  with  no  scandalous,  defiimatory,  unworthy  or  unlawful  motive,  but 
merely  as  public  news.  Duncan  o.  Thwaites,  5  Dowl.  &  Ryl.  447.  See,  however,  as  to 
the  right  to  publish  a  correct  account  of  judicial  proceedings,  Commonwealth  o.  Blanding, 
3  Pick.  304 ;  Clark  v.  Binney,  2  Pick.  117.  In  an  action  of  slander,  for  charging  the  plain- 
tiff with  perjury  in  a  judicial  proceeding,  the  defendant  on  a  plea  of  noT  gwtSfr  (though  not 
permitted  to  prove  the  falsiiy  of  the  words  sworn  by  the  plaintiff)  may  prove  what  tknc 
90ords  merey  in  mitigation  of  damages.    Grant «.  Hover,  6  Mnnf.  13. 

(2)  3  Pick.  315.    Per  PianE,  C.  J. 
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or  in  a  sense  not  defamatory  (e) ;  for  by  so  showing  the  manner  and  occasion    m  cask. 
of  speaking  the  words,  the  defendant  proved  that  they  were  not  spoken  in  actions 
with  malice.    But  in  most  of  the  foregoing  instances,  the  defendant  miffkt  f^  ^^^^^ 
have  pleaded  those  matters  specially  (/),  for  a  defendant  should  never  be  ^^   ^ 
compelled  to  rely  alone  on  the  general  issue  when  he  confessed  the  words, 
and  justified  them,  or  confessed  the  words,  and  by  special  matter  showed 
that  they  were  not  accountable  (^)  ;  but  recently,  before  Reg.  Q^n.  Hil. 
T.  4  W.  4,  it  had  become  more  usual  to  give  them  in  evidence  under  the 
general  issue  (h). 

So,  under  the  general  issue,  the  defendant  might,  in  an  action  for  a  libel 
upon  the  plaintiff  in  his  business  of  a  bookseller,  accusing  him  of  publish* 
ing  immoral  works,  adduce  evidence  to  show  that  the  supposed  libel  was 
a  foir  structure  upon  the  general  run  of  the  plaintiff's  publications(«).  And 
it  was  not  neceseary  to  plead  specially  that  the  ^defendant  acted  and  spoke  [  *498  ] 
in  his  character  of  a  judge,  or  juror,  or  a  party,  or  witness,  in  a  judical 
proceedings,  in  uttering  the  supposed  slander ;  or  that  the  publication 
was  procured  by  the  contrivance  of  the  pliuntiff  with  a  view  to  an  action  (Jc) : 
and  it  has  been  held,  in  an  action  on  a  libel  in  a  hand-bill,  offering  a  reward 
for  the  recovery  of  certiun  bills,  and  stating  that  the  plaintiff  was  suspect* 
od  of  having  embesssled  them,  that  the  defendant  may  show  under  the 
general  issue  that  the  hand-bill  was  published  b<ma  fide  with  a  view  to  the 
protection  of  persons  liable  on  the  bills,  or  to  the  conviction  of  the  offen* 

der(0. 

It  appears  to  be  a  doubtful  question,  whether  in  an  action  for  a  libel  or 

slander,  the  defendant  could  be  admitted  to  prove  in  rmtigation  of  dama^ 
gee^  facts  showing  grounds  of  euspiewn,  short  of  actual  proof  of  the  plain- 
tiff's guilt ;  or  that  he  was  a  person  of  general  bad  character  ;  or  that  there 
was  a  general  rumor  that  he  committed  the  act  with  which  he  was  charged. 
There  are  some  decisions  and  dicta  that  such  evidence  might  be  received 
to  reduce  the  damages,  on  the  ground  that  it  was  material  in  estimating  the 
extent  of  injury  the  plaintiff  had  received  (m).  But  that  doctrine,  at  least 
as  regarded  the  admissibility  of  evidence  of  the  plaintiff's  general  had 
character  and  repute^  was  denied  in  the  case  of  Jones  t;.  Stephens,  in  the 
Court  of  Exchequer  (n) ;  which  was  an  action  for  a  libel  on  the  plamtiff  in 

(€)  4  Rep.  12  b;  Feake  R.  4^  1  Campb.  (I)  1  M.  &  M.  461,  coram  Tindal,  C.  J. 
48  ;  7  TauDt.  431 ;  4  Price,  46,  S.  C.  His  lordship  said,  <<  the  defence  here  is,  not 
(/)  Bat  Mr.  Starkie  observes,  <<  that  in  that  the  charge  was  true,  bot  that  the  de- 
all  cases  where  the  ciirmmstaDces  and  oc-  fendant  acted  6oiui,/!<2e  in  making  it." 
casion  of  the  speaking  the  words  or  pub-  (m)  See    Feake,  £v.  A  pp.  zcii.  3d  ed. 
tishing  the  libel  do  not  afford  an  absolute  bar  App.  zciv.  4th  ed.  328 ;  2,  Camp.  251 ;  1  M. 
to  the  action,  without  regard  to  the  defend-  &  Sel.  284,  286,  n. ;  Holt,  N.   F.  R.  299, 
ant's  motives    and    intention,  bm    merely  307;  Phil.  £v.  7th  edit.    See  1  M.  &  M. 
throw  it  on  the  plaintiff  to  prove  malice  tn  47,  cited  post,  532.    This  was  considered 
faety  tiw  defendant  cannot  plead  such  occa-  vex<Ua  guestio,  in  6  Bing.  223,  224.    The 
sioaal    circumstances    specially,    but   must  subject  is  well   discussed  in   2  Stark,  oa 
plead  the  general  issue."    Stark,  on  Sland.  Slander,  2d.  ed.  87,  &c.    In  Waitham  «. 
2d  edit.  457 ;  see  4  B.  &  Aid.  605.    Accord-  Weaver,  1  Dow.  &  Ry.  N.  P.  R.  10,  (S.  C. 
ing  to  this  it  could  not  be  specially  pleaded  in  11  Price,  257,  but  differently  stated)  it 
(hat  the  defendant  uttered  the  words  in  giv-  seems,  a   distinction   was    taken  between 
ing  the  plaintiff,  his  servant,  a  character,  &c.  proof  of  facts  showing  suspicion  and  proof 
(g)  4  Rep.  14  n.  of  rumors,  viz.  that  at  all  events  facts  can- 
^h)  1  Saund.  130,  note  1  and  notes,  5th  not  be  proved  under  the  general  issue  in 
edit.  mitigation  of  damages.    The  plaintiff  is  not 
(i)  1  Campb.  350.  permitted  upon  the  general  issne  to  prove 
(k)  1  Stark.  Slander,  2d  edit.  456,  460  ;  the  the  truth  of  the  hbel,  2  Stark.  R.  93  ^  2 
2  New  Rep.  141 ;  5  £sp.  R.  13 ;  3  Campb.  Selw.  N.  P.  1197. 
323.    By  an  M.  P.  1  M.  &  Sel.  273.  (n)  11  Price,  235. 
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ur  CASE,  his  character  of  an  attorney,  and  containing  general  reflections  on  hia  profee* 
In  actions  sional  conduct  and  respectability ;  the  defendant  pleaded  the  general  issue, 
fn'i»rScu-  ^^^  Beveral  pleas  of  justification,  some  of  ivhich  alleged  in  very  general 
lar.  terms,  that  the  plaintiff  had  conducted  himself  in  an  unprofessional  and  dis- 

reputable manner  ;  on  the  trial  the  defendant  proposed  to  prore  by  witnesses, 
in  support  of  pleas  of  justification,  and  in  contradiction  of  the  general 
averment  in  the  declaration  that  the  plidntiff  had  carried  on  the  profession 
and  business  of  an  attorney  with  great  credit  and  reputation,  that  the  plidn- 
tiff  was  of  general  bad  character  and  repute  in  his  business  of  an  attorney ; 
but  the  evidence  was  rejected  by  the  Chief  Baron  as  inadmissible :  and  on 
motion  afterwards  for  a  new  trial,  the  Court  of  Exchequer  was  of  opinion, 
[  *494  1  fti^d  *held,  with  many  forcible  observations,  that  such  evidence  was  not  ad- 
missible, either  in  mitigation  of  damages,  or  in  support  of  any  of  the  allega- 
tions contained  in  the  pleas  of  justification.  But  in  a  subsequent  case  it 
was  held,  that  if  a  justification  had  been  pleaded,  though  the  evidence  might 
fall  short  of  satisfying  the  jury  that  the  strict  legal  offence  was  committed 
by  the  plaintiff,  yet  they  may  take  the  facts  into  their  consideration  in  esti- 
mating the  damages  (o).  It  is  matter  of  prudence,  dependmg  on  the  feuste 
of  each  case,  whether  or  not  to  plead  a  justification.  If  the  evidence  will 
either  establish  the  plaintiff's  guilt,  or  at  least  establish  his  culpable  con- 
duct, it  seems  in  general  advisable  to  plead  a  justification  as  generally  as 
may  be  admissible. 

In  Saunders  v.  Mills  (p),  the  Court  of  Common  Pleas  held  that  the  de- 
fendant, in  mitigation  of  damages,  might  show  that  he  copied  a  libellous  re- 
port of  an  action  from  another  newspaper  into  his  own,  and  so  was  not  the 
inventor  of  the  slander,  and  consequently  had  less  of  malice  against  the 
plaintiff ;  but  that  he  could  not  prove  that  it  had  appeared  concurrently  in 
several  other  newspapers. 
When  and  2dly.  When  the  defendant  mi^t  specially  justify  the  libel  or  dander^  and 
jostify  how  the  plea  should  be  framed.  It  is  now  well  settled,  that  in  an  action  for 
specially,  a  libel  or  slanderous  words  the  defendant  cannot  under  the  general  issue, 
give  in  evidence  the  truth  of  the  matter,  or  any  part  of  it,  even  in  mitiga- 
tion of  damages;  hut  must  ^\x9ti(j  speciallt/  (1),  stating  the  particular  facta 
which  evince  the  truth  of  the  imputation  (9)  ;  and  the  rule  holds  whether 
the  imputation  upon  the  plaintiff's  character  be  of  a  general  or  specific 
nature  (r).  But  in  an  action  for  words  9io^  actionable  in  themselves,  it 
was  held,  that  evidence  of  their  trutJi  might  be  given  in  evidence  under 
the  general  issue  («).  In  framing  a  plea  of  justification  of  the  truth,  care 
must  be  taken  to  observe  the  following  rules :  1st,  It  is  necessary,  although 
the  libel  contain  a  general  imputation  upon  the  plaintiff's  character,  that 
the  plea  should  state  specific  facts,  showing  in  what  particular  instances, 

(0)  Chalmers   v.  Shackle  and   others,  6  prove  other  words  not  stated  in  his  declara- 

Car.  &  P.  475.  tion,  to  show  malice,  &c.  (see  ante,  406) 

(p)  6  Bing.  213.  the  defendant  may,  under  the  general  issue, 

(5)  See  Stra.   1200;   Willes,  20,  24;    1  prove  the  truth  of  jt«*  words,  2  Stark.  Rep. 

Saund.   130,  n.   1,  243,  c.  n.   1 ;  11  Price,  456.    The  defendant  cannot  be  allowed  to 

235 ;  Sclw.  N.  P.  Slander,  IV.  Libel,  II. ;  prove  that  the  plaifUiff  libelled  him,  3  B.  & 

3  C.  &  P.  512 ;  1  Stark.  Slander,  2d  ed.  C.  113  j  4  D.  &  B,  670, ».  C.  j  1  R.  &  M. 

465.  422. 

(r)  Id. ;  WUles,  24.    But  if  the  plaintiff       (s)  1  M.  &  M.  1. 


(1)  Vide  Sheppard  o.  Merrill,  13  Johns.  475. 
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and  in  what  exact  manner  he  has  misconducted  himself  (f)  ;  2dly.     The    w  cask. 
matters  set  up  by  way  of  justification  should  be  strictly  conformable  with  the  In  actions 
slander  laid  in  the  declaration,  and  must  be  proved  as  laid,  at  least  in  sub-  [n''^p*^"ca- 
stance  (m)  ;  and,  8dly,  If  the  matter  of  justification  can  be  extended  to  *the  Uir. 
whole  of  the  libel  or  slander,  the  plea  should  not  be  confined  to  part  only, 
leaving  the  rest  unjustified  (t;). 

It  is  now  decided,  that  in  an  action  for  a  libel,  it  is  not  a  good  plea  that 
the  libellous  matter  was  communicated  to  the  defendant  by  a  third  person, 
whose  name  the  defendant  disclosed  when  he  published  the  statement  (2:)(1). 
And  i*  is  extremely  probable  that  the  same  general  doctrine  would  be  ap- 
plied to  oral  slanders  (y).  At  all  events,  this  defence,  if  any,  should  be 
specially  pleaded  (2).  And  it  would  be  necessary  to  state  in  the  plea,  in 
hcec  verba,  the  very  words  used  by  the  author  (a)  ;  and  to  give  a  cause  of 
action  against  the  latter,  by  showing  that  he  spoke  the  words  falsely  and 
maliciously  ;  and  also  to  allege  that  the  defendant  believed  what  he  heard, 
and  repeated  the  words  on  a  justifiable  occasion  (6). 

It  appears  to  be  doubtful  whether,  if  the  defendant  reply  upon  the  defence 
that  the  publication  was  no  more  than  a  true  and  correct  report  or  account 
of  2i  judicial  proceeding  (2),  he  must  plead  the  matter  specially(<?).  That 
he  may  plead  this  matter  cannot  be  doubted,  and  it  is  usual  and  better  to 
adopt  that  course.  It  has  been  decided  that  in  an  action  for  a  libel,  pur- 
porting to  be  a  report  of  a  coroner's  inquest,  evidence  of  the  correctness 
of  the  report  is  admissible  under  the  general  issue  in  mitigation  of  damages 
(^d)  ;  but  that  no  evidence  of  the  truth  or  falsehood  of  the  facts  stated  at 
the  inquest  is  admissible  on  either  side  (e). 

Where  in  an  action  for  a  libel,  which  purported  to  be  a  report  of  a  trial, 
the  defendant  pleaded  that  the  supposed  libel  was  in  substance  a  true  ac- 

(t)  This  rule  is  considered  and  iUustrated  D.  Ac  R.  695,  S.  C. ;  as  to  requisites  of  such 

by  examples  in  considering  certainty  as  one  a  plea. 

01  the  qualilies  of  a  plea  of  justification.  (c)  1  6    Ac  P.  525,  1  Stark.   Slander,  2d 

(u)  Cro.  Jac.  676,  578  ;  Cro.  Eliz.  623;  ed.  468  to  473  j  see  aiUe,  491,  492. 

13  East,  554  ;  2  B.  &  C.  67d ;  4  D.  &  R.  (d)  See  atUe,  493.    As  to  it:s  being  no  de- 

230,  S.  C. ;  1  Stark.  Slander,  2d  ed.  480.  fence  that  the  publication  was  a  correct  re- 

(v)  See  an  instance,  1  Stark.  Slander,  2d  port  of  a  preliminary  inquiry,  see   1  B.  Ac 

ed.   484 ;    Mountney  v,  Watton,  2    B.  Ac  Aid.  379 ;  3  B.  Ac  C.  556 ;  5  D.  Ac  R.  447, 

Adol.  673.  S.  C. 

(x)  De  Crespigney  v.  Wellesley,  2  M    Ac  (e)  2  C.  Ac  P.  470  ;  1  M.  Ac  M.  46 ;  S.  C. 

P.  695 ;  5  Bing.  392;  3  Bar.  At  Cres.  24  ;  4  eor.  Tenlerden,  C.  J.    His  Lordship  is  re- 

D.  Ac  R,  695,  S.  C.  ported  in  1  M.  Ac  M.  Reports,  to  have  said, 

(y)  See  id. ;  10  B  Ac  C.  263.  that  proof  of  the  correctness  of  the  report 

Cz)  See  7  T.  R.  17  ;  2  East,  326  ;  5  Id.  being  short  of  a  justification,  was,  upon  the 

463 ;  Holt.  N.  P.  R.  533 ;  1  Stark.  Slander,  general  principle,  admissible,  as  governing 

2d  ed.  473.  the  damages  ;  but  that  he  should  express  no 

(a)  2  East,  426.  opinion  whether,  if    pleaded,  there   would 

(b)  M'Pherson  v.  Daniels,   10  B.  Ac  C.  have  been  a  defence.    See  ante,  493,  note 
263 ;  and  see  further  3  Bar.  ^  Cres.  24 ;  4  (m). 


(1)  See  Jack.son  v.  Stetson.  15  Mass.  48.  It  has  been  held  that  such  plea  was  not  ad- 
missible in  an  action  for  a  libel.  Dole  v.  Lyon,  10  Johns.  446,  where  the  cases  of  Davis 
V.  Lewis,  and  Maitland  v.  Golduey,  were  considered,  and  the  application  of  the  rule  to 
written  slander  was  denied,  and  Kent,  C.  J.  observes,  that  it  may  be  well  questioned 
wJi^ihsr  even  this  rule  as  to  slanderous  words  ought  not  to  depend  upon  the  quo  animo  with 
which  the  words,  with  the  name  of  the  author,  are  repeated.  In  the  case  of  The  Earl  of 
Leicester  v.  Walter,  2  Campb.  251,  which  was  an  action  for  a  libel,  Sir  James  Mansfield, 
C.  J.,  allowed  general  suspicion  and  report  to  be  given  in  evidence  under  the  general  is- 
sue. See  also  Kenedy  v.  Gregory,  Morris  v.  Duane,  1  Binn.  85 ;  Coleman  v.  ^ouihwick, 
9  Johns.  45. 

(2)  See  ante,  page  492,  and  note. 
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m.  QA8«,  ooant  and  report  of  the  trial,  it  was  held,  upon  denmrrer,  that  the  plea 
la  actions  was  bad  ;  for  it  should  have  shown  the  fact^  so  that  it  might  appear  oa 
^m^co^  record  whether  the  report  were  true  in  substance,  and  should  not  have 
lar.  stated  the  mere  inference  or  conclusion  which  the  defendant  drew  from 

that  which  transpired  at  the  trial  (/).  Upon  the  same  ground  the  follow- 
ing case  was  decided : — A  libel  purporting  to  be  a  speech  of  counsel  at  the 
trial  of  the  plaintiff  on  a  criminal  charge ;  and  it  stated,  after  setting  out 
[  *496  ]  the  speech,  that  a  witness  *was  called  who  proved  all  that  had  been  stated 
by  counsel,  and  that  the  defendant  was  immediately  after  that  acquitted 
upon  a  defect  in  proving  some  matter  of  form.  The  plea  stated  that  in 
fact  such  speech  was  made,  and  that  the  witness  called  proved  all  that  had 
been  so  stated  ;  but  it  did  not  set  otU  the  evidence^  or  justify  the  truth  of  the 
charges  made  in  the  counsel's  speech :  and  the  Court  held  that  the  plea 
was  therefore  insufficient  (^).  Where  part  of  a  publication  consists  of  a 
report  of  judicial  proceedings,  and  the  rest  of  comment,  since  the  separa- 
tion and  discrimination  of  each  part  necessary  for  the  purpose  of  defence, 
the  defendant  ought  to  take  upon  himself  the  burthen  of  making  it,  in  or- 
der that  the  Court  may  see  what  part  he  means  to  justify  ;  and  the  plea 
will  be  defective  if  it  do  not  specifically  point  out  the  exact  parts  which 
it  is  intended  to  justify  as  being  a  correct  report  (A). 

To  a  declaration  for  a  libel,  described  as  contained  in  the  report  in  a 
newspaper  of  a  magisterial  inquiry,  a  plea  that  the  several  matters  and 
things  in  the  supposed  libels  contained  were  true,  it  is  bad ;  because  it  is  un- 
certain whether  it  means  that  the  report  in  the  newspaper  was  a  true  re- 
port of  the  proceedings,  or  that  the  facts  mentioned  in  it  were  true  ;  and 
if  the  latter  were  the  meaning,  then  the  ple^is  much  too  general  (t).  And 
a  plea  alleging  that  the  supposed  libel  is  justifiable,  because  it  is  a  true 
report  of  a  trial,  &c.  is  defective,  if,  in  setting  out,  as  is  necessary,  the 
evidence,  &c.  which  was  given,  it  appear  therefrom  that  the  account,  or 
report  is  not  warranted  by  such  evidence,  or  that  the  libel  contains  unjus- 
tifiable comments  and  observations  by  the  writer  (A:).  It  is,  however,  in 
general  sufficient  that  the  report  of  the  former  proceedings  was  in  substance 
correct  and  faithful ;  and  although  the  plea  should  show  the  facts  and  de- 
tail the  evidence,  &c.  it  need  not  contain  every  word  uttered  at  the  tri- 
al. (0- 

Consistently  with  the   elementary  principle  of  pleading,  that  pleas  of 

justification,  or  in  avoidance,  must  confess  the  fact  to  which  they  are  ap- 
plied, it  is  essential  that  a  special  plea  justifying  the  publication  of  slan- 
derous matter  should  admit  the  libel  or  words  complained  of;  and  the  plea 
will  be  bad  if  it  show  a  publication  of  words  substantially  different  from 
those  laid  in  the  declaration  (m). 
It  is  also  a    rule  applicable  as  well  to  picas  justifying  slander  as  other 

r/)  4  B.  6c  C,  473  j  6  D.  &  R.  528,  S.  24 ;  4  D.  Ac  H.  695,  S.  C. 
C.  (A)  See  3  B.  &  C.  556 ;  5  D.  &  R.  447, 

(g)  4  B.  &  C.  603  ;  and  see  2  B.  &  Adol.  S.  C. ;  3  B.  &  Aid.  702  ;  7  Moore,  200,  S. 

673.  C.  in  error  j  6  Bing.  213. 

(h)  7  East,  492.  (0  See  per  Littledale,  J.,  4  B.  &  C.  483 ; 

Ci)  3  B.  &  C.  556 ;  5  D.  &  R.  447,  S.  C.  6  D.  &  R.  533,  S.  C. ;  and  spe  1  Bing.  403, 

It  has  also  been  decided  that  the  publication  as  an  authority  for  the  position,  that  it  is 

of  proceedings  before  a  magistrate  cannot  sufficient  that  the  substance  of  the  libel  be 

be  justified  on  the  ground  of  its  being  a  cor-  justified  and  proved. 

rect  report  of  such  proceedings,  where  the        (m)  See  10  B.  &  C.  263 ;  Cro.  Eliz.  239, 

matter  brought  before  him  is  not  so  brought  153  j    Jones,  307;    1   Saund.  244  c,  note, 

in  his  judicial  character  or  in  discharge  of  And  per  Tindal,  C.  J.,  6  Bing.  593. 
his  magisterial  functions,  3  Bar.  Ac  Ores. 
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special  pleas,  that  thej  should  not  be   extended  to  the  justifioation  *of  i»  «a*. 
more  than  the  matter  to  which  in  the  commencement  of  this  plea  the  de-  In  actitMil 
fendant  professes  to  plead.     This  rule  will  be  considered  ftilljr  hereafter,  p"^  slatitter 
We  may,  however,  here  mention,  as  an  example  to  the  rule,  that  if  the  ™,P*"**^" 
libel  be  that  the  plaintiff,  a  proctor,  had  been  ^*  thrice  suspended  for  mis- 
conduct," a  plea  to  the  whole  declaration  showing  only  <me  suspension,  is 
ill  on  demurrer  (n).    As,  however,  such  libellous  matter  is  devisable,  a 
plea  as  to  one  suspension,  justifying  the  lihel  pro  tanto,  is  suatainable  (o). 

Care  should  therefore  be  taken  to  confine  the  plea  in  the  introductory 
part  to  the  exact  portions  of  the  libel  or  slander  which  can  be^  and  after- 
wards are,  justified.  In  enumerating  such  portions  it  is  not  unusual  to  re- 
peat and  set  out  the  matter  in  kcec  verba  ;  (viz.  ^^  as  to  the  following  parts 
of  the  said  supposed  libel,  to  wit,  &;c.  the  said  defendant  says,  &c.")  ;  but 
a  general  reference  to  such  parts  of  the  slander  as  are  justified  may  be 
sufficient,  if  the  court  can  see  with  certainty  what  parts  are  referred  to. 
Thus,  ir  the  reference  be  '^  to  so  much  of  the  said  supposed  libel  as  im- 
putes to  the  plaintiff  perjury,"  &c.  (as  the  case  may  be,)  ^'  the  defendant 
saith,"  &c. ;  that  would  be  sufficient,  without  repeating  all  these  part^ 
again,  which  would  tend  to  prolixity  of  pleading,  and  ought  to  be  avoid- 
ed  Qp),  And  whore  the  libel  was  that  the  plaintiff,  proctor,  had  been 
"  suspended  three  times  for  extortion,  once  by  Lord  S.  and  twice  by  Sir 
J.  N."  and  the  plea  was,  as  to  so  much  of  the  libel  as  imputed  that  the 
plaintiff  had  been  ^'  once  suspended,"  showing  a  suspension  by  Sir  J.  N., 
it  was  held  that  the  plea  sufficiently  designated  the  matter  to  which  it  was 
meant  to  be  applied  (9). 

The  plea  of  justification  need  not  expressly  deny  the  innuendoes  and  epi- 
thets contained  in  the  declaration  ;  for  if  the  fact  be  justified,  the  motive, 
intention,  and  manner  are  immaterial  (r). 

The  reasons  which  render  it  expedient  or  injudicious  in  certain  cases  to 
justify  specially  in  an  action  for  slander  or  a  libel,  will  be  pointed  out  upon 
a  future  occasion. 

It  was  always  necessary  to  plead  the  statute  of  limitations  specially  (s). 

By  the   statute  8  &  9  W.  3  (t),  no  retaking  on  fresh  pursuit  shall  be  piea  of  re- 
given  in  evidence  on  the  trial  of  any  issue  in  any  action  of  escape  against  cantUm  to 
the  marshal,   &c.  unless  the   same  shall  be  specially  pleaded,  nor  shall  any  *"eclara- 
special  plea  be   recieved  or  allowed,  unless  oath  be  first  made  in  writing  case  for 
by  the  defendant,  and  filed  in  the  proper  office,  that  the  prisoner,  for  whose  an  escape, 
escape   such  action  is  brought,  did  escape  without  his  ^consent,  privity  or  [  M98  ] 
knowledge  (u).     The  plea  of  recaption  must  show  that  the  party  was  re- 
taken before  the  action  for  the  escape  was  brought  (2;).     A  plea  that  the 
prisoner  escaped  without  the  gaoler's   default,  and  returned  before  action 
brought,  should   allege  a   detention,  and   that  it  continued  to  the   time  of 
action,  or  that  it  has  been  terminated  by  legal  means  (^). 

In  general,  when  the  defence  consists  of  matters  of  law^  though  the  de- 

(»)  6  Bing.  266.  (s)  2  Saund.  63  a. 

(o)  6  Bing.  587.  (0  8  &  9  Will.  3,  c.  27,  s.  6. 

Ip)  See  per  Le  Blanc.  J.,  7  East,  507  ;        (u)  2  T.  R.  196;  3  Salk.  150. 

and  Tindal,  C.  J.,  6  Bing.  593.  See,  how-        (x)  Stra.  873  j  Selw.  N.  P.  Debt,  IX  6th 

ever,  ante,  496.  ed.  630.    Form  of  plea,  post,  vol.  iii. 

Cq)  6  Bing.  587.  (y)  11  East,  406. 

(r)  Burr.  807  ;  1  Stark.  Slander,  2d  ed.  476. 
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IV  C488. 

When 
might 
have  plea- 
ded spe- 
cially in 


fendant  was  at  liberty  to  give  the  matter  in  evidence  under  the  general  issue, 
he  might  always  plead  it  specially  (z)  ;  and  this  was  frequently  advisable 
when  there  was  no  fact  disputed  but  only  a  point  of  law  which  might  be 
decided  upon  demurrer,  or  on  a  writ  of  error  ;  or  where  the  plaintiff,  by 
his  replication,  would  be  compelled  to  admit  one  or  more  material  facts  in 
the  plea,  and  would  not- be  at  liberty  to  reply  de  ivjvria^  and  consequent- 
ly the  defendant's  proof  rendered  less  difficult  (a)  (A).     Thus,  in  trover 


(z)  2  Mod.  274,  276;  3  Mod.  166  j  Com. 
Rep.  273  J  I  Wills.  54,  I75j  Doc.  Plac.  203; 
Cro.  Eliz.  871,  900;  and  see  !n  general  4 
Bar.  Ac  Cres.  552,  553. 

(fl)  2  Mod.  277  ;  I  Stra.  5  ;  1  B.  &  P. 
80;  Cro.  Eliz.  539;  1  East,  217;  1  P.  Wms. 
258,  259  ;  see  further  as  to  this,  post. 

(A)  In  regard  to  injaries  to  persons  rela- 
tively, in  an  action  on  the  case  for  the  se- 
duction of  the  plaintifi's  daughter,  ;7€r  ^oJ 
serntium  amisity  the  defendant  nnder  the 
plea  of  not  guilty,  may  insist  that  the  daugh- 
ter was  not  her  father's  servant.  HoUoway 
V.  Abell,  7  C.  &  P.  582. 

Injuries  to  personal  property^  and  breafh 
of  duty  on  contract.  The  rules  of  Hil.  T. 
4  W.  4,  give  the  following  examples  of  the 
effect  of  the  general  issue  in  this  branch  of 
action. 

'<  In  this  form  of  the  action  against  a  car- 
rier the  plea  of  not  guilty  will  operate  as  a 
denial  of  the  loss  or  damage,  but  not  of  the 
receipt  of  the  goods  by  the  defendant  as  a 
carrier  for  him,  or  of  the  purpose  for  which 
they  were  received.  In  actions  for  an  es- 
cape, it  will  operate  as  a  denial  of  the  neg- 
lect or  default  of  the  sheriff  or  his  officers, 
but  not  of  the  debt,  judgment  or  preliminary 
proceedings."  Reg.  Gen.  Hil.  T.  4  W.  4. 
in  an  action  against  a  railway  company  for 
the  loss  oi  goods  delivered  to  ihem*as  com- 
mon carriers,  the  defendants  pleaded  that 
under  the  provisions  of  the  act  of  parliament 
constituting  the  company,  they  were  not 
liable  for  any  articles  taken  with  them  by 
passengers,  except  articles  of  clothing  of  a 
certain  weight  and  size,  and  that  the  goods 
lost  by  the  plaintiff  were  to  be  conveyed 
with  him  as  a  passenger,  and  w^ere  not  arti- 
cles of  clothing  ;  and  it  was  held  that  the 
plea  was  an  argumentative  traverse  of  th» 
goods  having  been  delivered  to  be  carried, 
and  of  the  defendants'  liability,  and  amount- 
ed to  the  general  issue,  as  the  plaintiff  must 
have  shown,  under  the  plea  o{  not  guilty 
that  the  case  was  not  within  the  provisions 
of  the  act  and  must  have  shown  the  exist- 
ence of  a  special  contract,  in  order  to  make 
the  company  liable.  Ehvall  v.  Grand  Junc- 
tion Railroad  Co  ,  5  M.  &  W.  669. 

Sheriffs  for  false  returns  In  an  action 
against  the  sheriff  for  a  false  return  of  nvUa 
bona  to  a  writ  o(  fieri  facias^  not  guilty  puts 
in  issue  only  the  fact  of  the  sheriff  having 
the  money  in  his  hands,  and  making  the  re- 
turn alleged,  and  it  is  not  competent  to  him 
under  that  plea  to  set  up  as  a  defence  the 
bankruptcy  of  the  debtor  before  the  execu- 
tion of  the  writ.  Wright  v.  Lainson,  2  M. 
d&  W.  739|  or  an  assignment  by  him  of  his 


goods  to  a  third  party.  Lewis  v.  Alcock, 
3  M.  Ac  W.  188.  Where  in  an  action 
against  the  sheriff  for  not  selling  goods  with- 
in a  reasonable  time  under  a  writ  o(  fi.fa. 
and  falsely  returning  that  the  goods  remain- 
ed in  his  possession  for  want  of  buyers,  a 
plea  that  the  defendant  could  not,  nor  might, 
nor  ought  to  have  sold  the  goods  nnder  or 
by  virtue  of  the  writ,  or  to  have  raised  there- 
out the  monies  indorsed  to  be  levied  with- 
in the  space  of  time  in  the  declaration  men- 
tioned, was  held  bad,  as  amounting  to  the 
general  issue.  Rowe  r.  Ames,  6  M.  &  W. 
747.  In  an  action  against  the  sheriff  for  a 
false  return  of  nufla  bona  to  a  writ  of  fi.fa. 
the  plaintiff  alleged  that  the  defendant  took 
in  execution  divers  goods  and  chattels  of 
J.  R.  (the  judgment  debtor)  of  the  value  of 
the  monies  indorsed  upon  the  writ  and  lev- 
ied the  same  thereout,  the  defendant  plead- 
ed that  he  did  not  seize  or  take  in  execution 
any  goods  of  J.  R.  nor  levy  thereout  the 
monies,  in  the  declaration  mentioned.  At 
the  trial  it  was  proved  that  the  sheriff  seized 
goods  under  the  plaintifl'*s  writ,  but  that  the 
proceeds  were  appropriated  to  the  payment 
of  arrears  of  rent,  and  a  claim  upon  a  prior 
writ :  and  it  was  held  that  the  plea  must  be 
construed  with  reference  to  the  meaning  of 
the  declaration,  the  terms  of  which  it  adopt- 
ed and  that  it  traversed  in  effect,  that  the 
defendant  did  not  seize  any  goods  iiabie  to 
execution  at  the  suit  of  the  plaintiff j  and  that 
the  facts  established  a  good  delence  to  the 
action.  Heenan  r.  Evans,  1  Dowl.  N.  S. 
204. 

Recaption.  In  an  action  against  the  mar- 
shal of  the  Queen's  Bench  Prison,  a  plea 
alleging  that  while  the  prisoner  intended 
and  was  about  to  return  to  the  rules,  the 
plaintiffs  and  others  in  collusion  with  ihem^ 
m  further  pursuance  of  the  fraudulent  con- 
trivance, &c.  wrongfully  caipsed  the  prison-  » 
er  to  be  arrested  and  detained  until  a  writ 
could  be  sued  out  and  served  on  the  ma^^haI, 
and  alleging  that  had  not  the  prisoner  been 
so  coUusively  and  illegally  arrested  and  de- 
tained, he  could  have  returned  to  and  been 
within  the  rules  before  the  commencement 
of  the  suit,  was  held  bad,  and  the  plaintiffs 
entitled  to  judgment,  non  obstante  veredicto. 
Merry  v.  Chapman,  3  P  &  S.  25. 

Neglitretice.  In  an  action  against  a  person 
for  negligently  driving  his  cart  and  horse 
against  the  plaintiff's  horse,  the  declaration 
being  framed  in  the  ususl  form,  it  was  held 
that  the  defendant  under  the  plea  of  not 
guilty  could  not  show-  that  he  was  not  the 
person  driving  and  that  the  cart  did  not  be- 
long to  him.    Taverner  v.  Little,  5  Bing. 
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for  a  dog  the  defendant  might  plead  that  E.  F.  was  seised  in  fee  and  lord  a  case. 
of  a  certain  manor,  and  that  he  by  warrant  appointed  the  defendant  game-  In  actions 
keeper,  and  that  such  warrant  was  duly  entered  with  the  clerk  of  the  peace,  f!?*^^!!?:^^' 

11  .  1./.    1   t      1        .     1  Ml  .»  '  in  partica- 

aiid  that  a  certain  person  not  qualmed  by  law  to  kill  game  was  usmg  the  lar. 
dog  for  the  destruction  of  game,  whereof  the  defendant  took  him,  &c.  ; 
to  which  plea  the  plaintiff  could  not  reply  de  injuria^  generally,  because 
that  would  put  in  issue  the  seisin  in  fee  and  the  warrant  (().  So,  in  case 
for  an  injury  to  a  right  of  common,  the  defendant  may  plead  as  a  justifica- 
tion, a  right  of  common  by  grant  to  himself,  or  that  he  acted  as  servant  to 
the  owner  of  the  soil  seised  in  fee,  and  thereby  materially  lessen  the  evi- 
dence which  he  would  otherwise  have  to  adduce  on  the  trial  ((?).  The 
statute  of  limitations  is  not  gulity  within  two  years  in  an  action  for  verbal 
slander  actionable  in  itself  (^d)  ;  or  within  six  years  in  any  other  action  on 
the  case  («)  (^1),  as  for  criminal  conversation,  or  debauching  a  daughter, 
&c.  and  the  statute  must  in  this  action  be  specially  pleaded  (/). 

In  TROVER,  the  general  issue  is  not  guilty  ;  and  it  is  not  usual  in  this  ac-  w  tbovek. 
tion  to  plead  any  other  plea  (2),  except  the  statute  of  limitations,  and  a  re- 
lease (^).  The  bankruptcy  of  the  plaintiff ^  when  it  was  a  •defence,  might  [  MOO  ] 
have  been  given  in  evidence  under  the  general  issue  (A).  The  defendant, 
however,  was  at  liberty  to  plead  specially  any  thing  which  admitted  the 
property  in  the  plaintiflF,  and  the  conversion,  but  justified  the  latter  (i). 
We  shall  presently  see  how  extensively  the  Reg.  Gen.  Hil.  T.  4  W  4, 
has  required  a  special  plea  in  trover  (;).  The  statute  of  limitations  must 
be  specially  pleaded  (i)  ;  and  it  seems  to  bo  prcjudicious  to  plead  specially 
a  former  recovery  or  verdict  in  a  prior  action  (J)  (3). 

N.  C.  678  ;  See  also    Wheatley  v.  Fatrickj  sue  both  the  warranty  and  the  unsoundness 

2  M  A::  W.  650.     And  in  a  similar  action,  — in  short  the  whole  declaration  except  the 

cluirging  the  defendant   for  the  negligence  bargain  and  sale,  that  being  matter  of  in- 

of  his  servant,  it  was  held  that  the  defend-  ducement.     Spencer    v.  Dawson,   1   M.  & 

ant  under  this  plea  could  not  show  that  the  Rob.  552. 

servant  was  not  his.    Hart  v.  Crawley,  12  {b)  1  Wils.  315;  Cro.  Eliz.  539;  1  B.  & 

A.  &  E.  378.    If  the  accident  arose  from  P.  80 ;  1  East,  217. 

the  plaintiffs  negligence,  not  guilty  is  the  (c)  2  Mod,  274,277;  Cro.  Eliz.  539;  Wil- 

. proper  plea,  and  a  plea,  stating  the  particu-  les.  619,  620  ;  1  Stra.  5. 

fars  of  ihe  plaintiff's  negligence  and  con-  (d)  1  Sid.  95 ;  Sir  W.  Jones,  196. 

eluding  with  a  special  traverse,  was  held  (e)  21  Jac.  l,c.  16,  s.  3. 

bad.    Gough  v.  Bryan,  2  M.  &  W.  770.    In  (/)  1  Lutw.  99;  2  Saund.  63,  n.  6. 

case    by  the    executors    of  a  Stockholder  (g)  In  2  Campb.  558,  it  is  said  to  have 

against  the  Bank  of  England,  for  refusing  been  considered  necessary  to  plead  a  release 

to  transfer  Stock  of  the  testatrix  and  to  pay  specially  in  trover.     Sed  quare. 

the  dividends,  the  facts  that  nearly  all  the  (h)  7  T.  R.  301 ;  see  antCj  25. 

stock  had  been  transferred  and  sold  by  a  (i)  Antej  498 ;   4  Mod.  424 ;  1  Sira.  5 ; 

relative  in  the  life  time  of  the  testatrix,  her  Com.  Dig.   Pleader,  E.   14  ;  Cro.  Eliz.  539. 

name  being  forged,  and  that  she  had  the  The  case  in  2  Ld.  Raym.  886,  is  erroneous 

means  of  knowing  of  the  transfer,  and  had  as  to  this  point, 

been  guilty  of  gross  negligence  and  that  the  (j)  Post. 

defendants  were  not  to  blame,  are  available  (k)  Ante,  497  ;  1  Lutw.  99.    Form  of  the 

as  a   defence  under  not    guilty.    Coles  v.  plea,  8  B.  Ac  C.  285.    The  statute  runs  from 

Bank  of  England,  10  A.  Ac  E.  437.  the  time  qf  the  conversion,  though  the  plaiu- 

Deceii/ul  warranty.    In    an  action  for    a  tiff  was  ignorant  thereof,  until  within  six 

deceitful  warranty  of  a  horse,  it  has  been  years,  5  Bar  Ac  Cres,s.  149. 

ruled,  that  the  plea  of  not  guilty  puts  in  is-  (/)  See  an/<?,  477,  n.  (c)  ;  1  Show.  146. 


(1)  See  as  to  New  York,  2  Rev.  Stat,  p  295,  296,  s.  18, 19.    See  as  to  Pennsylvania,  the 
act  of  27th  March,  171 3,  sect.  1,2.     1  Sm.  Laws,  77. 

(2)  Vide  Kennedy  v.  Strong,  10  Johns.  291. 

(3)  Hunt  V,  Cook,  19  Wend.  463. 
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ATowRiBS;  The  plea  in  denied  id  RBPLBViy  is  non  eepit  moda  et  forma,  by  wbich 
&c.  IN  ^Q  defendant  put  in  issue,  not  only  the  taking,  bat  also  the  taking  in  the 
place  mentioned  in  the  declaration  (m)  (1)  But  the  defendant  could  not 
have  a  return  of  the  cattle  under  that  plea,  and  therefore  if  he  want  such 
return,  he  should  plead  that  he  took  the  cattle  in  some  other  place,  describ- 
ing it,  and  traverse  the  place  laid  in  the  declaration  ;  and,  in  order  to  have 
return,  should  avow  or  make  cognizance  (2),  stating  the  cause  for  which 
he  distrained  (n)  ;  but  if  the  defendant  ever  had  the  cattle  in  the  place 
stated  in  the  declaration,  in  leading  them  to  the  pound,  though  he  took 
them  elsewhere,  he  should  avow  accordingly  (o).  Where  the  distress  is 
for  poor's  rates,  the  defendant  may  plead  not  guilty,  and  give  the  cause  of 
taking  in  evidence(j7)  ;  and  a  general  plea  is  given  by  statute  where  a  dis- 
tress is  taken  for  sewers'  rates  (jq)  ;  and  the  Banrupt  Act  gives  the  gen- 
eral issue  to  a  defendant  sued  for  anything  done  in  pursuance  thereof  (r). 
But  the  defendant  must  avow  or  make  cognizance  with  more  particularity 
under  a  distress  for  rent  («)  (3),  rent-charge  (0>  or  damage  feasant  (m). 
And  though  the  statute  (x)  gives  a  general  avowry  in  cases  of  distresses  for 
rent-service,  &c.  (^)  (4),  it  is  still  advisable  in  some  cases  to  set  out  the 
title  specially  in  order  that  a  traverse  of  a  particular  part  of  it  may  be 
taken,  and  that  the  parties  may  proceed  to  trial  upon  some  particular  point 

r  *500  1  ^^  ^^^^  (25)  ;  and  this  statute  does  not  extend  to  'avowries  for  heriot  cus- 
tom, or  for  a  rent-charge  (a).  And  an  avowry  for  cognizance  for  rent  in 
arrear  must  correctly  describe  the  terms  of  the  tenancy  (6) ,  though  under 
an  avowry  for  two  years'  rent,  the  party  will  succeed  though  it  appear  that 
rent  was  due  for  one  year  only  (c).     Although  in  general  it  is  sufficient  to 

Cm)  1  Stra.  507  j  2  Mod.  199  ;  1  Saund.  (x)  11  Geo.  2,  c.  19,  s.  22. 

347,  note  1  j  Gilb.  Repl.  4th  ed.  (1823) ;  2  (y)  As  to  distinction  between  an  avowry 

Wils.  355.  and  justification  in  replevin,  see  Marriot  d. 

(n)  1  Saund.  347,  note  1.  Shaw,  Com.  Rep.  274;  Vin.  Ab.  Disclaimer,* 

(o)  Posty  vol.  iii.  503. 

\p)  43  Eliz.  c.  2,  s.  19.  See  Co.  Lit.  283  a.  {z)  2  Saund.  284  d. 

{q)  23  Hen.  8,  c  5,  s.  19.  (a)  2  Wils.  28  ;  2  Saund.  168  a,  b;  1  B. 

(r)  6  Geo.  4,  c.  16,  s.  44.  &  P.  213. 

(s)  11  Geo.  2,  c.  19,  s.  22 ;  2  Saund.  284  (*)  4  Taunt.  320.    Sec  as  to  variance, 


d,  n.  4 ;  1  Saund.  347,  note  6.  &c.  fl»/«,  305. 

(0  1  B.  &  P.  213  ;  1  New  Rep.  56.  (c)  6  East,  434  j  6  T.  R.  248;  3  B.  &  P.- 

(«)  2  B.  &  P.  459  J  3  Saund.  284  d;  1  348. 
Saund.  347. 


(1)  Smith  V.  Snyder,  15  Wend.  325.  In  replevin,  the  plea  of  non  cepit,  although  it  ad« 
mits  the  property  to  be  in  the  plainiiflf,  may  nevertheless  be  joined  with  a  plea  of  property 
in  the  de^ndant  or  another  person.  Simpson  c.  M'Farland,  18  Pick.  427.  The  want  of  a 
plea  in  replevin  is  not  cured  by  a  verdict.    Lecky  v.  M'Dermot,  5  Serg.  Ac  R.  331. 

(2)  The  plea  of  property  in  a  stranger,  which  may  be  pleaded  either  in  abatement  or  in 
bar,  entitles  the  party  to  a  return  without  an  avowry.  Harrison  p.  M'Intosh,  1  Johns.  380, 
384  ;  Bemus  v.  Beekman,  3  Wend.  667 ;  M'Farland  v.  Baker,  1  Mass.  152. 

(3)  Vide  Shepherd  v.  Boyce,  2  Johns.  446.  lu  Pennsylvania,  by  the  10th  section  of  the 
Act  of  21st  March,  1772,  it  is  provided,  "That  it  shall  and  may  be  lawful  for  all  defendants 
in  reple\'in,  to  avow  and  make  conusance  generally,  that  the  plaintiff  in  replevin  or  other 
tenant  of  the  lands  and  tenements  whereon  such  distress  was  made,  enjoyed  the  same  un- 
der a  grant,  or  demise,  at  such  a  certain  rent  or  service,  during  the  time  wherein  the  rent 
or  service  distrained  for  incurred,  which  rent  or  service  was  then  and  still  remains  due, 
without  further  setting  forth  the  grant,  tenure,  demise,  or  titte  of  such  landlord,  or  landlords, 
lessor,  or  lessors,"  &c.     1  Sm.  Laws,  370. 

(4)  The  statute  has  not  been  adopted  in  the  State  of  New  York.  Harrison  v.  M'Intosh, 
1  Johns.  384.  The  14th  and  15th  sections  of  this  statute  are  in  force  in  Pennsylvania,  3 
Binn.  626  ;  Roberts'  Dig.  236.  But  the  above  staled  provision  of  the  Pennsylvania  act  has 
been  adopted  in  the  Revised  Statutes,  vol.  ii.  529,  s.  41. 
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allege  a  mere  poflsessory  tiUe  against  a  wrong-doer,  yet  in  replevin  there  is       in 
an  exception  ;  and  it  is  not  sufficient  to  plead  merely  that  the  defendant  ^^^^^i^- 
was  poisessed  of  a   close,  and  because  the  cattle   trespassed,  &c.,  he  took 
them  damage  feasant.    But  it  may  be  alleged  generally  that  the  close  was 
the  close,  soil,  and  freehold  (Uberum  tenementmti)  of  the  defendant  (d)  (1). 

In  TBBSPASS,  whether  to  the  person^  personal  or  real  property^  the  w 
defendant  can,  under  the  general  issue  of  not  guilty  give  in  evidence  mat-  ""i^spass. 
ter  which  directly  controverts  the  fact  of  his  having  committed  the  acts  ^^J^^^^' 
complained  of  (&),  as  in  trespass  for  driving  the  shafts  of  a  gig  into  the 
plaintiff's  horse,  if  in  fact  the  pliuntiff  drove  his  horse  against  such  shaft, 
and  thereby  himself  occasioned  the  injury,  or  if  the  injury  were  accidental, 
such  matter  may  be  properly  proved  under  not  guilty  (/),  and  in  trespass 
for  assault  and  battery  with  a  tearing  of  clothes,  a  plea  of  not  guilty  of  the 
assault  modo  et  forma  was  held  to  operate  as  a  denial  of  the  battery  and 
laceravit  as  well  as  the  assault  (^),  and  no  person  is  bound  to  justify  who 
it  uoi  prima  fade  a  trespasser  Qi)  (2).  The  plea  of  not  guilty  therefore 
is  proper  in  trespass  to  persons  if  the  defendant  committed  no  assault,  bat- 
tery, or  imprisonment ;  and  in  trespass  to  personal  property,  if  the  deifend- 
ant  were  not  guilty  of  the  taking,  kc,  (i).  In  trespass  to  real  property, 
this  plea  formerly  not  only  put  in  issue  the  fact  of  the  trespass,  but  also 
the  possessory  title  or  right  of  the  plaintiff:  because  the  declaration,  as  be- 
fore shown  (^),  states  the  plaintiff's  title  to  the  close,  by  the  allegation  that 
it  was  the  close  '^  of  the  plaintiff;"  a  matter  which  is  plainly  denied  by  the 
general  issue  not  guilty  ^'  of  the  said  trespasses,  &c.''  (I).  It  followed 
that  before  the  recent  rules  any  title  (3),  whether  freehold  or  possessory, 
in  the  defendant,  or  a  person  under  whom  he  claimed,  might  be  given  in 
evidence  under  "  not  guilty,"  (4)  if  such  title  showed  that  the  right  of  pos- 
session, which  was  necessary  in  order  to  support  trespass,  was  not  in  the 
plaintiff,  but  in  the  ^defendant,  or  the  party  under  whom  he  justified  (m).  [  *501  ] 
But  where  the  act  would  at  common  law  prima  facie  appear  to  be  tres- 
pass, and  the  facts  stated  in  the  declaration  could  not  be  denied,  any  mat- 
ter or  justification  or  excuse,  or  done  by  virtue  of  a  warrant  or  authority, 
must  in  general  be  specially  pleaded  (n)  (5).     And  therefore  even  where 

fd)  Post,  vol.  lii. ;  1  Saund.  346  e,  note  (k)  Ante,  379,  380. 

2;  2  Id.  285,  note  3  j  Stephen,  2d  ed.  358,  (/)  8  T.  R.  403  j  7  T.  R.  354;  Willes, 

359.  222 ;  1  Ring.  158. 

(c)  3  Ring.  135 ;  10  Moore,  502,  S.  C.  j  (m)  Ante,  500,  note  CI) ;  aliter  as  to  ten- 

Pearcy  v.  Walter,  6  C.  &  P.  232,  and  see  in  ancy  in  common  with  plaintiff,  Gow,  201. 

general  2  Saund.  159,  n  10.  (n)  2  Campb.  378,  379,  500  j  Co.  Lit.  282 

(/)  6  Car.  &  P.  232.  b,  283  a  j  Dongl.  611 ;  2  Rol.  Ab.  682  ;  12 

(g)  3  Ring,  135  j  10  Moore,  502,  S.  C.  Mod.  120  ;  1  Saund.  298,  n.  1 ;  Com.  Dig. 

(h)  Cowp.  478.  Pleader,  £.  15,  16,  17 ;   Stephen,  2d  edit. 

0  Id.  377. 


i: 


(1)  A  plea  that  the  property  in  the  goods  is  in  a  stranger  and  not  in  the  plaintiff  is  a 
good  bar  to  the  action  of  replevin.  Martin  v.  Ray,  4  Rlackf.  291 ;  Harrison  v.  Mcintosh, 
1  Johns.  380. 

A  defendant  in  replevin  as  in  other  cases  may  plead  several  pleas.  Martin  v.  Ray,  1 
Rlackf.  291 ;  Sprague  r.  Kneeland,  12  Wendell,  161,  otherwise  in  Virginia.  Vaiden  v. 
Rell,  3  Rand.  448. 

(2)  Rawson  v,  Morse,  4  Pick.  127. 

(3)  Vide  Hyatt  ».  Wood,  4  Johns.  152 ;  1  Phillips'  £v.  129  j  Monumoi  v.  Rogers,  1 
Mass.  160. 

(4)  But  not  property  in  a  stranger  by  whose  order  the  defendant  entered.  Philpot  v. 
Holmes.  Peake's  Gas.  67. 

(5)  Rawson  o.  Morse,  Waters  v.  Silley,  4  Pick.  127,  145.  Vide  Rutterworth  v.  Soper, 
13  J<^ns.  443 ;  Gelston  v.  Hoyt,  13  Johns.  579 ;  Gambling  v.  Prince,  3  Nott  &  M'C.  138. 
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nr  the  defendant  did  the  act  at  the  request  of  the  plaintiff  (o) ;  or  where  the 
TRESPASS,  injury  was  occasioned  by  the  plaintiff's  own  default  (/>)  ;  those  matters  of 
^ns^  defense  must  always  have  been  specially  pleaded.  If  a  plea  of  justifica- 
tion consisted  of  two  facts,  each  of  which  would,  when  separately  pleaded, 
amount  to  a  good  defence,  it  would,  unless  in  the  case  of  pleas  of  pre- 
scription, sufficiently  support  the  justification,  if  one  of  those  facts  be 
found  by  the  jury  (9).  Where  the  committing  the  trespass  complained 
of  could  not  be  disputed,  but  could  be  justified,  it  was  frequently  adyis- 
able  to  plead  such  justification  alone,  without  the  plea  of  the  general  issue, 
for  by  that  means  the  defendant's  counsel  might  on  the  trial  have  the  gen- 
eral reply  (r)  (1).  Where  the  defence  was  that  the  defendant  obtained  a 
verdict  in  a  former  suit  upon  the  same  cause  of  action,  the  plea  should  be 
special  by  way  of  estoppel  («). 
In  trespass  In  trespass  to  perdons^  son  assault  demesne  (t)  ;  moderate  correction  (2} 
to^person-  ^f  ^  servant,  &c.  (m)  ;  mollitur  manus  imposuit  (3)  to  preserve  the  peace, 
or  a  justification  in  defence  of  the  posse&sion  of  real  or  personal  proper- 
ty (v)  (4)  ;  or  by  authority  of  law  without  i>rocess,  as  a  private  individual  (x); 
or  under  civil  process  either  mesne  or  final  (y),  of  superior  (2),  or  inferior, 
or  foreign  courts,  must  always  have  been  pleaded  specially  (a)  (5).  A  plea 
of  justification  is  to  enumerate  and  cover  the  whole,  or  the  plaintiff  with- 
out a  special  replication  or  new  assignment  will  be  entitled  to  a  verdict  for 
the  trespass  proved  and  not  pleaded  to  (6).  For  whoever  assaults  or 
imprisons  another  (except  in  some. cases  under  particular  statutes  hereafter 
noticed)  (c),  must  justify  himself  by  showing  specially  to  the  Court  that 
the  act  was  lawful  (6).  And  apleajustifyinganarrest  of  the  plaintiff  upon 
the  ground  that  a  felony  had  been  committed,  and  that  there  was  reason- 
able ground  to  suspect  and  accuse  the  plaintiff,  must  distinctiy  state  the 

(?)  2  Campb.  378,  379.  (zj  6  T.  R.  562.    A  constable,  &c.  may 

p)  2  Campb.  500.  plead  the  general  issae,poft. 

q)  1  Taunt.  146;  Jenk.  4  Cent.  184.  (y)  3  Wils.  370  j  1  Saund.  298,  note  1. 

(r)  3  Camp.  366.  (2)  Id. 

(s)  2  B.  Ac  Aid.  662 ;  M»Clel.  &  Y.  509.  (a)  2  East,  260,  274  ;  Cowp.  18. 

(0  8  T.  R.  299  ;  1  Saund.  77,  296,  n.  1.  (b)  Bush  v.  Parker,  1  Bing.  N.  C.  72. 

(«)  2  B.  &  P.  224.    .  (c)  Fost. 

(»)  8  T.  R.  78,  299 ;  3  Wils.  71. 


A  right  of  way  over  the  close  may  be  shovm  by  the  defendant  under  the  general  issue. 
Strout  V.  Berr)',  7  Mass.  385  ;  Saunders  v,  Wilson,  15  Wendell,  338,  or  soil  and  freehold  in 
himself.  Monumoi  v  Rogers,  1  Mass.  159.  License  from  the  plaintiff  must  be  specially 
pleaded.  Gambling  v.  Prince,  2  Nott  &:  M'C.  138  ]  Slambaugh  v.  HoUabaugh,  10  Serg.  & 
K.  357 ;  Buggies  v.  Lesure,  24  Pick.  187.  As  to  license  from  a  stranger,  as  a  co-tenant 
with  the  plaintiff,  see  Rawson  v,  Morse,  4  Pick.  127. 

(1)  See  Davis  o.  Mason,  4  Pick.  256  j  Weidman  c.  Kohr,  13  Serg.  Ac  Rawle,  17. 

(2)  Hannah  v.  Edes,  15  Mass.  347.  But  in  an  action  of  assault  and  battery,  the  im- 
proper conduct  of  the  plaintiff  in  the  business  of  the  defendant,  before  the  time  of  the  al- 
leged assault,  are  not  admissible  in  evidence  for  the  purpose  of  mitigating  damages.  Mat- 
thews ».  Terry,  15  Conn.  455.  Whenever  in  answer  to  the  defendant's  plea  of  son  assault, 
he  relies  upon  new  matter,  he  should  not  reply  generally  de  injuria,  but  should  state  such 
new  matter  specially.    Brown  v.  Bennett,  5  Cowen,  181. 

(3)  Mollitur  manus  imposuit  may  justify  a  mere  assault,  but  it  is  no  answer  to  a  charge  of 
beating,  bruising,  woundingr,  and  ill  treating  the  plaintiff.  Gates  v.  Lounsbury,  20  Johns. 
427 ;  Shain  v.  Markman,  J.  J.  Marsh.  578. 

(4)  See  Ford  v.  Logan,  2  Marsh.  325  ;  M'llvoy  v.  Cockran,  2  Marsh.  276  ;  Robinson  v. 
Hawkins,  4  xMonro,  136  ;  Baldwin  v.  Hayden,  6  Conn.  453 ;  Hyatt  v.  Wood,  3  Johns.  239  j 
Sampson  r.  Henr>',  4  Pick.  379. 

(5)  Vide  Butterworth  v.  Soper,  13  Johns.  443. 

(6)  Where  the  ground  on  which  it  is  attempted  to  make  the  defendant  liable  is,  his 
having  on  delivering  process  to  an  officer,  directed  him  to  arrest  and  imprison  the  plain- 
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speoifio  reasana  for  Buspecting  the  plaintiff  (d).    These  are  positiTe  rules        ih 
of  law,  in  order  to  prevent  surprise  on  the  plaintiff  at  the  trial,  by  the  de-  ''"»^a»' 
fendant  then  assigning  various  reasons  *and  causes  of  imprisoning  the  plain-  ^^^' 
tiff,  of  which  he  had  no  notice,  and  which  consequently  he  could  not  be  pre- 
pared to  meet  at  the  trial  on  the  plea  of  not  guilty,  on  fadr  and  equal  terms 
with  respect   to   the  evidence  and  proof  of  facts  («).     But  if  a  person  J^t'^!*^* 
touched  another  in  conversation  or  in  joke,  so  that  no  actionable  assault  or  aity! 
battery  was  committed,  then  no  special  plea  was  necessary  (/).     MoUiter 
manu8  imposuit  was  a  justification  of  a  battery  as  well  as  an  assault  (^}  (1). 

In  trespass  to  personal  property,  a  seizure  as  an  heriot  service  (A),  or 
for  poor  rates  (z),  might  before  the  recent  rules  be  given  in  evidence  under 
the  general  issue  ;  but  in  general,  matters  which  admit  the  plaintiff's  pro- 
perty as  well  as  the  seizure,  &c.  must  always  have  been  pleaded  (i)  ;  as  a 
justification  for  cutting  ropes,  or  killing  dogs  (Z),  or  taking  guns,  &c.  (tw), 
or  even  the  license  of  the  plaintiff  to  do  the  act  complained  of  (n),  or  that 
it  was  occasioned  by  his  own  negligence  (o).  A  distress  for  rentj  when 
made  on  the  demised  premises,  might  by  express  enactment  be  given  in 
evidence  under  the  general  issue  ( p) ,  but  if  made  off  the  demised  premises, 
as  on  a  common,  or  under  a  fraudulent  removal,  the  defence  must  be  spe 
cially  pleaded  (9).  A  distress  or  seizure  for  tolls  (r),  stallage  at  a  fair, 
&c.  («),  under  a  by-law  (i),  or  for  damage  feasant  by  the  occupier  (u), 
or  a  commoner  (v),  or  other  matter  of  justification,  with  or  without  pro- 
cess, must  also  be  pleaded  specially  (a;)  (2). 

In  trespass  to  real  property^  we  have  seen  that  the  defendant  might  under  To  realty, 
the  general  issue  dispute  the  plaintiff's  possessory  right  by  showing  that 
the  title  and  possessory  right  are  vested  in  himself,  or  in  another  under 
whom  he  claims,  or  whose  authority  he  had  (^).  Although  the  plain- 
tiff prove  mere  possession,  that  will  suffice,  if  the  defendant  cannot  show 
a  superior  ri^^ht  in  himself  or  another  under  whom  he  can  justify  (3)  (3). 

(d)  Ante,  230.  (p)  11  Geo.  2,  c.  19,  s.  21. 

(«)  Co.  Lit.  482  b,  383  a ;  3  Wils.  370,  (q)  1  Esp.  R.  257 ;  4  Campb.  136. 

371.  (r)  Ld.  Kaym.  384;  3  Burr.  1402;  Lutw. 

(/)  Bep.  temp.  Hardw.  301 ;  1  Selw.  33.  1519 ;  8  Went.  124  ;  Carth.  357. 

(g)  Com.    Dig.  Pleader,  3  M.   16.    Per  (s)  3  Lev.  224,  227» 

Best,  C.  J.,  4  Bing.  206.  (0  I  T.  R.  118  ;  4  Mod.  377. 

(A)  Cro  Eliz.  32  ;  2  Saund.  468,  a,  b.  (u)  1  Saund.  221 ;  2  Id.  294. 

fi)  43  Eliz  c.  2,  s.  19.  (o)  2  Wils.  51 ;  Yelv.  104;  3  Wils.  126, 

(k)  Com.  Dig.  Pleader,  3  M.  25  [  though  291  ;  1  Saund.  346 ;  8  East,  394. 

connected  with  a  possessory  claim  to  land,  (x)  2  Campb.  378,  379,  500. 

posty  504.  (y)  Ante,  500. 

(/)  1  Saund.  84 ;   2  Lutw.   1494 ;   Cora.  (z)  Ante,  175,   176.    The  defendant  will 

Dig.  Pleader,  3  M.  33 ;  1  Taunt.  570 ;  2  prevail  if  he  can  show  a  superior  title  and 

Campb.  511.  right  or    possession,  although    he  forcibly 

(m)  Com.  Dig.  Pleader,  3  M.  85,  &c.  broke  into  the  house,  and  took  possession 

(n)  2  Campb.  378,  379.  by  actual  force,  and  evicted  the  plaintiff, 

(o)  2  Campb.  500.  see  7  Moore,  574 ;  1  Bing.  158,  S.  C. 


tiff,  he  may  show  under  the  general  issue  that  the  arrest  and  imprisonment  were  not  a  con- 
sequence of  his  instruction.H  to  the  officer,  but  in  pursuance  of  a  competent  and  paramount 
authority  :  for  if  the  arrest  and  imprisonment  were  the  effect  of  any  other  cause  than  the 
instructions  he  gave  the  officer,  he  was  emphatically  not  guilty,  and  it  was  not  a  case  for 
justification.  Herrick  v.  Manly,  1  Caines,  252.  Trespass  cannot  be  justified  on  the  ground 
of  mistake  merely.    Hobart  v.  Haggct,  3  Fairf.  67. 

(1)  See  Gates  v.  Lonnsbury,  20  Johns.  427 

(2)  An  officer  of  the  revenue,  seizing  goods  as  forfeited,  and  causing  them  to  be  libelled 
and  tried,  has  but  two  pleas  in  justification  at  the  suit  of  the  owner,  a  condemnation,  or  an 
acquittal  with  certificate  of  probable  cause.  Gelsion  v.  Hoyt,  13  Johns.  579,  561.  Vide 
10  Conn.  322. 

(3)  Brandon  ».  Grimke,  1  Nott  &  M'Cord,  356.  See  Marsh  0.  BertT,7  Cowen,  344; 
Murray  v.  Webster,  5  N.  Hamp.  371.    In  an  action  of  trespass,  the  dttfandanft  may  offer 
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or  There  are  some  instances  in  which,  although  it  was  not  heretofore  essen- 

TtaafMM.  y^l,  yet   it  might  be  judicious   to  plead  specially  tho  defendant's  'title,  or 
To  realty,   ^j^^   Jjj^j^  ^f  ^^^  party  under  whom  he   had  authority/  to  commit  the  acta 
complained  of. 

If  the  closes  were  not  described  by  their  abuttals  or  names  in  the  dec- 
laration, and  the  defendant  was  doubtful  as  to  the  exact  extent  of  the  pro- 
perty claimed  by  the  plaintiflf,  and  had  any  close  in  the  parish  mentioned 
in  the  declaration,  he  might,  before  the  recent  rules,  expressly  requiring 
the  name  or  abuttals  or  other  particular  description  to  be  stated,  compel 
the  plaintiff  to  new  assign,  designating  and  describing  specifically  what 
property  he  claimed,  by  pleading  liberum  tenementum.  The  reason  of  this 
doctrine,  and  the  rules  with  regard  to  new  assignments,  will  be  explained 
under  the  head  of  Replicationn. 

The  plea  of  liberum  tenementum  (1)  states  a  generalfreehold  title,  without 
defining  the  exact  quality  or  nature  of  such  title.  It  states  that  the  locus 
in  quo  was  and  is  the  close,  soil  and  freehold,  of  the  defendant,  &c.  Un- 
der that  plea  any  estate  of  freehold^  as  in  fee,  in  tail,  or  for  life,  but  not 
a  freehold  in  remainder  or  reversion,  might  be  given  in  evidence,  and  the 
plea  was  peculiar,  and  formed  an  exception  to  the  general  rule,  that  a  party 
must  show  ^precise  title  (at).  This  general  plea  was  rarely  of  any  other 
utility  than  to  compel  a  new  assignment,  describing  the  closes  where  they 
had  not  been  particularly  described  in  the  declaration  (2).  It  might,  how- 
ever, be  usefully  adopted  in  all  cases  where  the  freehold  was  laid  to  be  in 
a  third  person,  and  the  defendant  justified  as  the  servant  of  the  third  party  ; 
as  the  plaintiff  in  his  replication  could  deny  one  only  of  the  two  facts 
pleaded,  viz.  the  freehold  title  pleaded,  or  the  authority  or  command  from 
the  alleged  freeholder  to  the  defendant,  and  could  not  by  his  replication 
put  both  those  matters  in  issue  ;  and  that  which  is  not  denied  is  admitted 
on  the  record.  lAberum  tenementum  was  a  good  plea  to  trespass  in  a 
several  or  free  fishery,  the  owner  of  the  soil  being  prima  facie  owner  of 
the  fishery  (6). 

2dly.  If  the  defendant  be  anxious  to  compel  the  plaintiff  to  state  his 
title  specially  upon  the  record,  or  admit  some  part  of  the  title  of  the  de- 
fendant, or  the  party  under  whom  he  justifies,  he  may  also  with  propriety 
plead  liberum  tenementum,  or  adopt  a  still  more  special  plea  of  title. 
Thus,  if  the  defendant  be  in  reality  the  freehoMer,  so  that  the  plaintiff  can- 
not with  safety  deny  the  plea,  he  is  driven  to  admit  its  truth,  and  to  de- 
duce a  title  from  the  defendant  as  that  he  demised  the  close  to  the  plain- 
tiff, &c. 

In  observing  upon  the  qualities  of  pleas,  we  shall  hereafter  see  that  a 
special  plea  in   trespass  which  claims  for  the  defendant  a  possessory  right, 

(fl)  Stephen,  2d  edit.  370  j  1  Saund.  347    R.  201. 
d,  n.  6.     As  to  tenancy  in  common,  Gow.         {b)  18  £dw.  4;  4  Co.  Lit.  127  a,  notes. 


as  many  titles  to  the  land  in  dispute  as  he  pleases,  and  if  they  fail  him,  he  may  resort  to, 
and  depend  upon,  his  possessory  right.  Mackay  v.  Reynolds,  2  Bay,  474 ;  Strange  o. 
Durham,  2  ib.  427. 

( 1)  Where  the  plaintiff  alleged  several  trespasses  in  several  closes,  at  different  times,  and 
the  defendant  pleaded  that  the  several  closes  were  one  and  the  same  close,  and  that  it  \ras 
bis  freehold,  it  was  held  bad,  and  that  the  defendant  should  have  justified  as  to  all  the 
closes,  or  have  denied  the  trespasses  as  to  all  the  closes,  except  one,  and  justified  as  to  that. 
Nevins  r.  Keeler,  6  Johns.  63. 

(2)  The  plea  admits  the  possession  in  the  pleiintiff,  and  the  trespass  charged  in  the  plain- 
tiff's ptoaduig.    Oanith  v.  Allen,  2  M'Cord,  226. 
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and  yet  does  not  give  the  plaintiff  express  color ^  is  bad ;  beoatise  it  amonnts       xir 
to  the  general  issue,  and  violates  the  principle  that  a  plea  must  deny^  or  i:*"'**- 
must  confess  and  avoid  the  matter  alleged  "in  the  declaration.     A  plea  of  To  realty. 
liberum  tenementum  is  free  from  this  objection  because  it  gives  apparent 
color  ;  as  it  is  not  absolutely  and  manifestly  inconsistent  therewith,  that  the 
plaintiff  had  some  inferior  leasehold  or  minor  title,  in  respect  whereof  he 
might  have  had  a  possessory  right  or  title,  or  at  least  possession.     But  a 
special  plea  disclosing  a  possessory  title  in  the  defendant,  as  a  leaseholder 
or  termor^  is  openlv  at  variance  with,  and  directly  contradicts,  the  very 
gist  of  the  plaintiff's  action  of  trespass.     In  such  case,  therefore,  an  ex- 
pres9  color^  that  is,  a  plausible  or  apparent  but  fictitious  title,  must  be  giv- 
en to  the  plaintiff,  according  to  the  rules  which  will  hereafter  be  explained. 
The  object  is  to  compel  the  plaintiff  to  state  speeifically  his  title,  or  deny 
that  alleged  in  the  special  plea,  an  object  which  is  rarely  to  be  obtained  by    • 
liberum  tenementum^  the  replication  to  which    may  simply  traverse  the 
general  allegation.     In  framing  the  special  plea  of  title,  care  must  be  taken 
to  attend  to  the  following  general  rules,  which  are  ably  pointed  out  by 
Mr.  Serjeant  Stephen,  with  regard  to  the  statement  of  a  derivative  title  : 
— 1st.     The  derivation  or  commencement  of  an  estate  in  fee  simple  need 
not  be  shown,  as  this  would  tend  to  useless  prolixity.     It  suffices  in  gener- 
al to  deduce  the  title  from  the  last  absolute  owner  in  fee  simple,  from  or 
through  whom  the  defendant  claims,  although  the  fee  was  only  conditional, 
or  determinable  on  a  certain  event  ((?).  2dly.     In  the  case  oi  particular 
estates^  being  interests  or  titles  less  than  a  seisin  in  fee  simple,  and  in  the 
case  of  copyholds,  their  commencement  must  be  shown  ;    that  is,  the  de- 
rivation of  the  title  from  the  last  seisin  in  fee  must  be  alleged  (d).     8dly. 
A  party  claiming  by  inheritance  or  descent,  must  specially  show  1u>w  and 
in  what  character  he  is  heir  (e).  4thly.     If  the  party  claim  by  conveyance^ 
each  distinct  conveyance,  and  the  nature   thereof,  must  be  specially  set 
forth  (/).     The  different  forms  of  })leading  title  and  conveyances  are  ful- 
ly stated  in  the  second  volume.     5thly.     It  is  a  rule  that  the  conveyance 
should  be  pleaded  according  to  its  legal  import  and  effect,  rather  than  its 
form  of  words  (^).     6thly.     Where  the  nature  of  the  conveyance  is  such 
that  it  would  at  common  law  be  valid  without  deed  or  writing,  there  no 
deed  or  writing  need  be  alleged  in  the  pleading,  though  such  document  ex- 
ist, and  a  statute  renders  it  necessary,  as  in  the  case  of  a  conveyance  with 
livery  of  seisin,  &c. ;  but  where  the  nature  of  the  conveyance  requires  at 
common  law  a  deed  or  other  writing,  such   instrument  must  be  alleged,  as 
in  the  case  of  a  grant  of  any  thing  which  lies  in  grant,  and  cannot  be  grant- 
ed without  deed  (A),     And  if  a  transfer  of  property  be  inoperative,  except 
by  •statute,  and  the  act  require  writing,  as  in  the  case  of  a  devise  of  lands,  [  •SOS  ] 
the  pleading  must  show  that  the  will  was  in  writing  (i). 

Although  in  general  liberum  tenementum  may  be  given  in  evidence  un- 
per  the  general  issue,  yet  if  the  defendant,  in  taking  possession  of  his 
close,  &c.  has  necessarily  injured  or  destroyed  or  removed  goods^  the 
property  of  the  plaintiffs  it  is  proper  to  plead  liberum   tenementum^  justi- 

(c)  Stephen,  2d  edit.  361 :  Co.   Lit.  303  (/)  U. 

b  J  Cro.  Car.  571 ;  Doct.  PI.  287.  {g)  Stephen,  2d  edit.  365  ;  1  Saund.  235 

{d)  Stephen,  2d  edit.  3o2,  363  ;  ante,  379,  b,  note  9.    See  ante,  305  to  307. 

380  ;   I  Saund.  186  d,  n.  1.    There  is  an  ex-  {h)  Stephen,  2d  edit.  366.  367 ;  1  Saund. 

ception  where  the  title  is  only  inducement,  27b  a,  n  2  :  antt^  222.    A  lease  for  years  is, 

ante,  379,  380.  however,  always  pleaded  by  deed. 

(0  Stephen,  2d  edit.  365  ;  ante,  368.  (t)  1  Saand.  276  a,  n.  ;f ;  anlt,  222,  224. 
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m  fying  such  acts  as  to  the  personalty,  and  the  general  issue  is  not  sufficient  (1). 
*"•'*■■•  As  if  the  defendant  justify  cutting  the  plaintiff  ^8  posts  and  rails,  put  on 
To  nukj,  jjjg,  the  defendant's  land,  and  the  defendant  do  not  claim  such  posts  and 
rails  (A;)  (2).  But  if  the  plaintiff  has  affixed  any  thing  to  the  defendant's 
freehold,  so  that  it  becomes  part  thereof,  as  a  wall,  fcc,  then  the  general 
issue  will  suffice,  and  it  is  not  necessary  specially  to  justify  the  destrucuon 
of  such  fixture,  as  it  became  the  defendant's  property  by  bein;^  annexed  to 
bis  freehold  (Z). 

An  exciue  of  the  trespass,  as  on  account  of  a  defect  of  fences  which  the 
plaintiff  was  bound  to  repair  (m),  or  a  license  from  the  plaintiff  (n) ;  and  a 
juMtifieation  under  a  rent-charge,  or  in  respect  of  any  ea9ement  or  incorpo- 
real right  (<?),  as  common  of  fishery  (p),  or  of  pasture  (5),  or  of  turbary  (r), 
and  a  right  of  tray,  either  public  («),  or  private  (t),  and  whether  by  grant 
(tt),  will  (ar),  prescription  (y),  custom,  or  necessity  (z),  must  be  plead- 
ed specially  (3).  The  forms  and  explanatory  notes  will  be  found  in  the 
third  volume. 

In  justifying  a  trespass  to  land  under  a  right  of  wayy  &c.  it  was  not 
sufficient  for  the  defendant  to  plead  ^that  he  was  lawfully  possessed  of  anoth- 
er close,  and  by  reason  of  such  possession  was  entitled  to  a  right  of  way  over 
the  plaintiff's  land ;  but  he  must  set  forth  some  special  title  to  his  close  and 
right  of  way,  as  for  example,  that  of  seisin  in  fee  of  the  close  and  a  pre- 
scription in  a  que  estate  (a)  to  the  right  of  way,  &c.  (6).  We  shall  pre- 
sently see  in  the  next  division,  stating  the  present  rules  of  pleading^  the 
effect  of  the  recent  statute,  relieving  parties  from  the  necessity  of  pleading 
a  right  of  wai/  or  of  common,  &c.  in  a  que  estate,  and  authorizing  a  more 
general  mode  of  stating  the  right. 
[  •SOG  "j  In  pleading  a  right  of  common  by  prescription,  the  defendant  must  'also 
have  shown  a  seisin  in  fee  of  the  land  in  resf)ect  of  which  he  claims,  and 
prescribed  in  the  que  estate  for  the  right.  Where  a  defendant  justified  un- 
der a  right  of  common  of  pasture,  by  showing  a  demise  from  a  freeholder 
for  life  of  the  land  in  respect  of  which  he  claimed  and  averred  that  A^,  the 

(A:)  8  East,  394  ;  ante,  502.  (t)  Id. 

h)  8  T.  R.  403  ;  7  East,  329.  (v)  2  iMod.  274  ;  3  East,  294. 

(m)  Co.  Lit.  283  ;  2  Saund.  285.  (z)  1  B.  &  P.  371 ;  1  Saund.  323,  n.  6  ; 

[n)  Ante,  503;    2  Campb.  379;   2  T.  R.  Jd.  151  c. 

^;  7  Taunt.  156;  Hob.  175;  Gilb.  C.  P.  (y)  1  East,  350,  377,  381;    1  B.  &  P. 

63;  Vin.  Ab.  License;  Com.  Dig.  Pleader,  371 ;  1  Saund.  322,  n.  6. 

3  M.  35;  Sawyer  v.  Newland,  9  Vermont,  Cz)  1  Saund.  323  j  8  T.  R.  50;  Lutw. 

383,  but  see  21  Hen.  7,  28,  pi.  5.  14S7. 

(0)  Per  Lord  Loughborough,  1  Hen.  Bla.  (a)  As  to  this,  see  2  Bla.  Com.  264 ;  1 
352  J  2  Saund.  402,  note  1 ;  Co  Lit.  283 ;  2  Saund.  346,  n.  2;  4  T.  R.  718,  719.  As  to 
Wils.  173 ;  Com.  Dig.  Pleader,  £.  15.  a  declaration  for  obstructing  common,  6cc. 

(p)  Com.  Dig.  Piscary.  ante,  381.    As  to  variances  in  staling  pre- 

(q)  1  Saund.  25,  340  ;  2  Id.  2.  scriplions,  ante,  386. 

(r)  6T.  R.  748.  (b)  1   Saund.  346,  n.  2;  Steph.  2d  ed. 

(i)  1   Hen.  Bla.  352  j    8  T.   R.  606;    2    359.    As  to  a  right  of  way  o(  necessity ,  see 

Saund.  158  c,  notes  4  and  6.  Peake's  Addenda,  or  vol.  ii.  152. 

(1)  The  fact  that  one  man  has  personal  property  within  the  inclosure  of  another,  does 
not  authorize  the  owner  of  such  property  to  enter  the  enclosure,  for  the  purpose  of  taking 
such  property  into  his  possession.  He  should  demand  it  of  the  owner  of  the  land,  and  if 
he  refuses  him  permission  to  take  it,  such  refusal  would  be  evidence  of  a  conversion,  for 
which  an  action  would  lie.    Roach  v.  Damron,  2  Humph.  425. 

(2)  The  title  as  to  the  soil  does  not  come  in  question  upon  a  declaration,  only  for  cutting 
down  and  carrying  away  trees  on  the  plaintiff's  ground.  Weidham  c.  Kohr,  13  Serg.  £ 
Rawle,  17. 

(3 J  But  see  ante,  501  in  note.  Matter  of  excuse  or  justification  at  common  law  must  be 
pleaaed,  and  cannot  be  received  in  evidence  under  the  general  issue.  Root  v.  Chandler,  10 
wend.  112,  113 ;  Demick  v.  Chapman,  11  Johns.  132.  The  reason  of  the  rule  is  to  prevent 
mirpriae.    7  Cowea,  35. 
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defendant,  and  all  those  whose   estate  he  then  had,  and  his  landlord,  from        » 
time  &c.  had  common   of  pasture  in  respect   of  the  demised  premises ;  it  t"«'^*»« 
was  held  upon  demurrer  that  the  plea  was  bad  ((?).  loreauy. 

An  entry  by  authority  of  law  without  process  ;  as  that  the  locus  in  quo 
was  an  inn  (c?)  ;  or  that  the  defendant  entered  to  demand  payment  of  his 
debt  (<j)  (1)  ;  or  to  prevent  murder  (/)  ;  or  to  abate  a  nuisance  to  a  water- 
course (^)  ;  or  by  virtue  of  process  (A),  criminal  or  civil,  of  a  superior  (i) 
or  inferior  Court  (k)  ;  under  mesne  process,  as  a  latitat,  &c.  (Z),  or  under 
final  process,  as  aji.fa.  (2),  elegit,  &c.  ;  must  bo  specially  pleaded. 

In  all  actions  of  trespass,  whether  to  the  person,  personal  or  real  pro- 
perty, matters  in  discharge ,  or  in  confession  and  avoidance  of  the  action, 
must  be  specially  pleaded  (???)  ;  as  accord  and  satisfaction  (n),  arbitrament, 
release  (o),  former  recovery  (  p),  or  to  an  action  for  an  assault,  a  magistrate's 
certificate  of  acquittal  of  the  assault  (/;),  or  tender  of  sufficient  amends  (r). 
So  the  statute  of  limitations,  which  in  trespass  to  persons  is,  that  the  de- 
fendant was  not  guilty  within  four  years,  and  in  trespass  to  personal  or  real 
property  within  six  years  («)  (8),  must  be  specially  pleaded. 

In  an  action  against  justices  qf  the  peace,  mayors,  constables  and  other  "^"^^"^  J^«^ 
peace  officers,  or  any  others  acting  in  tlteir  aid  or  assistance,  or  by  their  sue  autho- 
command  (t),  for  anything  done   by  them  by  virtue  or  by  reason  of  their  rizedby 
offices  ;  or  against  persons  for  anything  done  in  pursuance  of  the  bankrupt  fn^actions^ 
act  (a)  ;  the  general  issue  may  be  pleaded,  and  the  S})ecial  matter  given  in  against 
evidence.     And  if  the  lord  chancellor  be  sued  for  committing  a  person  to  justices,^. 
prison  he  may  plead  the  general  issue  (a;).     There  is  a  similar  provision  in  c*i2     ^' 
the  highway  (y),  'turnpike  (2),  militia,  and  assessed  tax  acts,  building  act,  r  •597  "l 
and  in  various  other  statutes,  in  protection  of  persons  acting  in  the  execution 
of  their  office,  or  others  in  aid  of  them  (a)    (4).     In  these  cases,  as  well 
before  as  since  the  pleading  rule  Hil.  T.  4  W.  4,  the  plea  of  not  guilty 
suffices,  and  all  the  special  matters  may  be  given  in  issue  under  that  plea  (£}. 

fc)  3  Young,  and  Jerv.  93.                            P.  478.    As  to  when  individual  acting  in 
d)'        -      -      -  - 


Ck>m.  Dig.  Pleader,  3  M.  35.  aid  must  plead  specially,  see  3  Campb.  257 ; 

~      ":iiz.  876,  Holt,  C.  N.  P.  478  j  4  Taunt.  34  ;  ante,  272. 

260.  (ti)  6  Geo  4,  c.   16,  s.  44  ;  but  it  is  more 


'g^  Raikes  0.  Townsend,2  Smith's  Rep  9.  usual  to  plead  this  latter  defence,  1  Montag. 

*h)  1  Saund.  298,  n.  1.  Bank.  Law,  410;  see  pleas,  jios^,  vol.  iii. ; 

S)  3  B.  &  P.  223.  2  AI.  &  Sel.  133. 

k)  7  T.  R.  665  ;  Lutw.  914.  (x)  Dicas  r.  Lord  Brougham,  6  Car.  &  P. 

/)  3  B.  &  P.  223.  249,  268. 

m)  3  Ban*.  1353  ;    1   Bla.  Rep.  388 ;  1  (y)  13  Geo.  3,  c.  78,  s.  82 ;  see  16  East, 

Wils.  45 ;  antij  500,  501.  215. 

(n)  3  Burr.  1353  ;  4  Taunt.  459.  (z)  3  Geo.  4,  c.  126,  s.  147. 

Co)  3  Burr.  1353.  (a)  See  particularly  the  statutes  43  Eliz, 

(p)  Id. ;  see  ante,  478  note  (c).    Former  c.  2,  s.  19  j  7  Jac.  1,  c.  5 ;  11  Geo.  2,  c.  19, 

recovery  against  co-trespassers,  ante,  88,  89.  s.  21;  23  Geo.  3,  c.  70,  s.  34;  24  Geo.  3, 

Form  of  plea,  3  C.  Ac  P.  485,  note  (a).  sess.  2,  c.  47,  s.  35,  39  ;  28  Geo.  3,  c.  37,  s. 

(q)  Harding  v.  King,  6  Car.  Ac  P.  427.  23  ;  42  Geo.  2,  c.  85,  s.  6 ;  and  the  43  Geo. 

(r)  21  Jac.  I,  c.  16 ;  Com.  Dig.  Pleader,  3,  c.  99,  s.  70  ;  under  larceny  acts.  Ace.  7  Ac 

3  M.  36 ;  Via.  Ab.  Trespass,  S.  a,  542  j  3  8  Geo.  4,  c.  4,  s.  155 ;  c.  29,  s.  75 ;  c.  30, 

Lev.  37.  s.  41  ;  9  Geo.  4,  c.  4.  s.  155. 

(j)  21  Jac.  1.  c.  52  ;  6  East,  390.  {b)  Wells  v.  Ody,  2  Crom.  M.  Ac  Ros.  128. 

(t)  21  Jac.  1,  c.  12,  s.  5  ;  Co.  Lit.  283  ;  But  observe  the  suggestion  of  Alderson,  B. 
Vaugh.  Ill ;  see  3  Campb.  257 ;  Holt,  C.  N 


(1)  Van  Boskirk  v.  Irving,  7  Cow.  35. 

(2)  Carson  v.  Wilson,  6  Halst.  43. 

(3)  As  to  Pennsylvania,  see  Act  of  27th  March,  1713,  1  Sm.  Laws,  76;  and  to  New 
York,  2  Rev.  Stat.  295,  296,  s.  18,  19. 

(4)  The  party  at  whose  instance  process,  either  civil  or  criminal,  issued,  if  he  voluntarily 
aaslBted  the  officer  in  executing  it,  may  protect  himself  under  the  general  issue.    Nathan 
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nr 

TRBSPA8S. 


In  Eject- 
ment. 


It  is  also  a  general  rule  at  common  law,  that  matters  in  mitigation  of 
damages,  &c.  which  cannot  be  specially  pleaded,  may  be  given  in  evidence 
under  the  general  issue  (<?). 

In  ejectment,  a  defendant  when  be  appears  is  compelled  to  enter  into 
the  consent  rule  and  to  plead  the  general  issue;  consequently  in  that  ac- 
tion no  special  plea  can  be  adopted(l).  We  have  seen,  however,  that  the 
Courts  have  in  some  cases  on  special  application  permitted  the  defendant  to 
plead  to  the  jurisdiction  (d). 


WHKN  IT  IS 
ADVISABLE 
TO   L'LEAD 
SPECIALLY 

OB   OKLT 
THE  OBNEB- 

AL  ISSUE. 


The  various  instances  in  which  the  general  issue  was  sufficient,  and  in 
which  a  special  plea  was  necessary  before  the  late  rules,  have  been  pointed 
out,  and  may  be  collected  from  our  observations  on  the  pleas  peculiar  to 
each  form  of  action.  The  important  rule  that  a  plea  in  bar  must  either  de- 
ny, or  must  confess  and  avoid  the  plaintiif's  allegation,  and  the  consequent 
doctrine  that  a  plea  in  confession  and  avoidance  must  give  express  or  im- 
plied color,  and  that  a  special  plea  which  amounts  to  the  general  issue  is 
bad,  will  be  considered  hereafter  (e).  We  ma^'  collect,  that  in  general  it 
was  always  essential  to  plead  specially,  1st,  Where  weM^  matter  was  brought 
forward  by  way  of  defence,  and  the  defendant  admitted  all  the  plaintiff's 
allegations,  but  denied  or  avoided  their  operation ;  subject  however  to  the 
extensive  innovations  upon  that  rule  in  modern  times  in  asBumpnt^  debt  on 
simple  contract,  and  in  case  :  2dly,  whenever  the  defence  arises  after  the 
commencement  of  the  action  (/}. 

There  are,  it  will  be  remembered,  many  instances,  in  which  there  was, 
before  the  Reg.  Gen.  Hil.  T.  4.  W.  4,f  the  option  of  pleading  the  matter 
specially,  or  setting  it  up  as  a  defence  under  the  general  issue,  it  being  mat- 
ter which  confessed  and  avoided  the  cause  of  action,  or  gave  the  plaintiff 
r  *568  1  i™pli®<l  color  (^).  The  pleas  of  infancy  in  •assumpsit,  and  liberum  tene- 
mentum  in  trespass,  were  of  this  kind.  In  cases  of  this  nature  it  was  often 
expedient  to  plead  specially,  in  order  either  to  compel  the  plaintiff  in  his 
replication  to  admit  some  of  the  facts  stated  in  the  plea,  and  thereby  to  nar- 
row the  defendant's  evidence,  or  to  compel  the  plaintiff  to  disclose  his  title 
or  answer  to  the  defence,  and  thereby  narrow  the  ground  on  which  he  might 
rest  his  case  on  the  trial.  Thus,  in  his  replication  to  the  plea  of  infancy, 
the  plaintiff  must  omit  or  deny  the  infancy  ;  if  he  admit  it  he  must  obviate 
its  effect  by  showing  that  the  debt  arose  for  necessaries  supplied,  or  must 
allege  a  ratification  after  the  defendant  attained  his  full  age.  Under  the  gen- 
eral issue  all  or  any  of  these  answers  to  the  defence  might  be  set  up.  So 
liberum  tenementiim  would  often  compel  the  plaintiff  to  new  assign,  giving 
an  exact  description  of  the  locus  in  quo^  &c. ;  or  would  oblige  him  to  show 
his  specific  title,  as  a  demise  from  the  defendant,  &c.,  and  thereby  admit 
that  the  defendant  was  the  freeholder.     And  sometimes  a  special  plea  was 


(c)  Co.  Lit.  283  a  ;  2  B.  &  P.  225. 

(d)  Ante  J  192,  442. 

(e)  Post. 


(/)  Ante,  479 ;  post. 

(g)  See  ante,  ASQ,post;  4  B.  &  C.  547; 
1  M.  &  P.  308. 


r.  Cohen,  3  Campb.  257.  But  if  he  merely  delivered  it  to  the  officer  and  directed  him  to 
arresi  the  plaintiff,  he  mast  plead  the  special  matter  as  in  other  cases.  Herrick  v.  Manly, 
1  Caines,  252. 

(\)  In  Pennsylvania,  by  the  Act  of  the  13th  April,  1807,  (4  Sm.  Laws,  476,)  "the  plea 
in  Ejectment  shall  be,  <  not  gailty.'  '^    See  Crandall  v.  Gallnp,  12  Conn.  365^ 

t  See  American  Editor's  Preface. 
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proper  in  order  to  raise  a  question  of  law  on  the  face  of  the  pleadings,  and  whut  to 
thus  obtain  the  opinion  of  the  Court  upon  a  demurrer,  without  the  interven-  gp^^^y 
tion  of  a  jury.     It  would  be  bejond  the  limits  of  this  treatise  to  attempt  to  ^ 

enumerate  all  the  various  instances  in  which  it  might  be  advisable  or  not  to 
plead  specially. 

In  some  cases  where  a  justification  was  to  be  pleaded,  it  was  advisable  When  ad- 
not  also  to  plead  the  general  issue.     Thus  in  trespass  quare  clausum  fregity  ^J^^  ^^^ 
if  the  plaintiSf's  possession  could  not  be  disputed,  and  the  defendant  relied  a  justiUca- 
upon  a  right  of  way,  it  was  better  not  to  plead  the  general  issue,  because  if  ^i^n. 
only  the  right  of  way  was  pleaded  and  traversed  then  the  defendant's  coun- 
sel had  a  right  to  begin  at  the  trial,  and  thereby,  in  case  the  plaintiff  should 
examine  any  witness  in  chief,  the  defendant's  counsel  would  have  the  ad- 
vantage of  the  reply  (A).     And  this  course  was  sometimes  advisedly  adopt- 
ed in  actions  for  a  libel,  where  the   publication  of  the  libel  as  described  in 
the  declaration  was  to  be  admitted  (i).     And  in  actions  against  executors 
and  administrators,  upon  causes  of  action  which  accrued  against  the  de- 
ceased, it  was  often  impolitic  in  reference  to  costs  to  plead  the  general  is- 
sue, and  thereby  drive   the   plaintiff  to  trial  to  prove  the  debt,  in  cases  in 

which  there  was  no  reasonable  ground  to  dispute  it  Qk) . 

When  ad- 

On  the  other  hand,  in  an  action  for  assault  and  battery,  it  was  not  advi-  ^^w^^^^ 
sable  to  plead  specially,  justifying  the  battery,  if  there  were  the  least  doubt  speciaUy. 
of  establishing  the  justification,  for  where  a  battery  is  not  admitted  by  the  [  ^609  "| 
plea  the  judge  must  certify  to  give  the  plaintiff  his  *full  costs,  if  he  obtain 
a  verdict  for  damages  less  than  40s,  ;  but  where  the  defendant  by  his  plea 
admits  a  battery,  and  it  is  found  against  him,  no  certificate  is  necessary  (2). 
So  in  trespass  qtiare  elauaum  freyit^  if  the  defendant  plead  a  license  or  other 
justification  (which  does  not  make  title  to  the  land,)  to  the  whole  of  the  tres- 
passes, and  it  be  found  against  him,  the  plaintiff  is  entitled  to  full  costs 
without  a  certificate,  though  he  do  not  recover  40«.  damages  (wi)  (1)  ;  and 
the  special  plea  should  therefore  in  these  cases  be  confined  merely  to  such 
trespasses  as  the  defendant  can  certainly  justify.  However,  in  case  for 
slander,  though  the  defendant  justify,  and  it  be  found  against  him,  yet  if  the 
damages  be  under  408.  the  plaintiSf  cannot  recover  more  costs  than  dama- 
ges (n)  ;  in  the  latter  action,  therefore,  there  is  no  objection  to  a  special 
plea  on  tlie  ground  of  costs,  though  it  is  not  advisable  to  justify  on  the 
ground  that  the  words  are  true,  unless  the  plea  can  be  supported  by  indis- 
putable evidence,  because  such  a  justification  when  ineffectual  will  in  gen- 
eral materially  enhance  the  damages.  But  there  are  however  some  deci- 
sions that  under  the  general  issue,  in  case  for  slanderous  matter,  the  truth 
cannot  be  proved  even  in  mitigation  of  damages  (o)  ;  and  therefore  a  special 
plea  is  often  necessary  with  a  view  to  reduce  the  damages,  although  the 
proofs  fall  short  6f  substantiating  the  exact  truth  of  all  the  slander  stated. 

(h)  3  Campb.  366,  368.  edit.  9ti3  :  see  9  Price,  314. 
(i)  3  C.  &  P.  474.  (n)  4  East,  567  j  21   Jac.    1,  c.  16,  s.  6. 

(A)  See  Tidd,  9ih  edit.  979,  980.  As  to  what  actions  for  slander  this  tttatute 

(0  6  T.  R.  562  ;  Tidd,  9lh  edit.  965  j  see  extends  to,  sec  Tidd,  9lh  edit.  962. 
8  Taunt.  689  ;  1  Moore,  420,  S.  C.  (o)  Ant€f  493. 

(m)  7  T.  R.  660 ;  7  East,  325  j  Tidd,  9th 


(1)  As  to  costs  in  trespass  quare  clausum /regit ,  see  Crane  r.  Com&tock,  and  Jackson  v. 
Randall,  11  Johns.  404,  405. 
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MiTTBR  OF  It  18  also  doubtful  whether  rumors  or  9U9pieions  of  the  plaintiff's  gailtcan 
ESTOPPEL  ^  shown  even  in  mitigation  of  damages  (p),  which  often  presents  an  addi- 
MUST  BE    tional  reason  for  pleading  specially  to  let  in  such  evidence. 

SPECIALLY 

PLEADED  AT  Mattcr  of  estoppel  should  be  specially  pleaded  as  such.  Thus,  if  the  de- 
I.AW  (17).  fendant  obtained  a  verdict  against  the  plaintiff  in  a  former  action  upon  the 
same  cause  of  action  as  that  which  forms  the  subject  of  the  second  suit,  if 
the  verdict  be  not  pleaded  as  an  estoppel  the  defendant  refers  the  merits  to 
the  second  jury,  and  the  verdict  is  merely  argument^  and  is  not  conclusive 
in  his  favor  (r). 

All  defcn-  Care  should  be  taken  to  plead  in  the  first  instance  everi/  matter  of  defence 
be  Dleaded  ^^  which  the  defendant  would  not  be  at  liberty  to  avail  himself  under  the 
'  general  issue.  For,  though  the  Court  will  in  general  give  the  defendant 
leave  to  add  or  alter  a  plea  where  the  justice  of  the  case  requires  it,  yet  this 
will  be  only  on  payment  of  the  costs  incurred  by  his  mistake  :  and  if  the 
defendant  be  obliged  to  ask  itidulgence,  as  time  to  plead,  he  will  not  after- 
[  'SIO  ]  wards  be  allowed  to  plead  a  plea  *contrary  to  the  merits  or  justice  of  the 
case :  thus  to  a  declaration  by  an  attorney  on  his  bill  of  costs,  a  defendant, 
after  obtaining  time,  was  not  allowed  to  plead  that  the  plaintiff  had  not  de- 
livered his  signed  bill  a  month  before  action  brought  («)  ;  and  if  the  cause 
should  proceed  to  trial  and  be  found  against  the  defendant  on  account  of 
the  omission  of  one  or  more  grounds  of  defence,  he  will  in  general  be  pre- 
cluded for  ever  from  taking  advantage  thereof,  unless  in  some  cases  by 
audita  querela  or  error  in  fact  coram  nobis^  &c.  (t).  And  as  it  is  a  rule  of 
pleading  that  a  departure  will  not  be  allowed,  the  defendant  cannot  in  gener- 
al rectify  the  omission  of  a  ground  of  defence  by  his  rejoinder.  In  debt 
on  an  arbitration  bond,  if  the  defendant  merely  plead  no  award,  and  the 
plaintiff  reply  setting  out  an  award,  the  defendant  cannot  rejoin  that  he  per^ 
formed  it,  &c.  (u)  (1). 

When  It         There  are  many  cases  in  which  it  may  be  advisable  to  plead  in  one  plea 

^^Iq        all  the  grounds  of  defence,  and  in  which  it  may  suflSce  to  prove  part  of  the 

prove  part  allegation  in  the  plea  (t;). 
olthe 

Sefence.^  It  is  sometimes  advisable  not  to  plead  either  the  general  issue  or  a 
Of  suffer-  special  plea  to  the  whole  declaration,  but  to  suffer  judgment  by  default  to 
iDgjudg-  certain  parts  of  the  declaration,  which  the  plaintiff  can  indisputably  estab- 
ment  by  jjgjj  Thus,  where  the  plaintiff's  demand  is  altogether  denied  by  the  pleas, 
to  part.  A^d  ^^  ^^^  ^^^^  ^^^  plaintiff  obtain  a  verdict  for  part  of  his  demand,  and  the 
defendant  obtain  a  verdict  as  to  the  other  part,  the  plaintiff  is  entitled  to 
the  costs  of  the  issues  found  for  him,  which  include  the  general  costs  of 

(p)  Id.  ibid.  Beck  and  Mordaunt,  2  Bing.  N.  C.  liO;  3 

\q)  See  further  as  to  pleas  of  estoppel,  Dowl.  507. 

post ;   aud  see  Index,  Estoppel,  and  Re^.  (t)  Tidd,  9th  edit.    907 ;    id.  Index,  tit. 

Gen.  Hil.  T.  4  W.  4,  r.  9.  "  Audita  querela ;"  2  Saund.  137  g  to  150. 

(r)  2  B.Ac  Aid.  6685  2  Bing.  377  j  and  (u)  See  pos/,  as  to  departure  in  pleading, 

see  M'Clel.  &  Y.  509.  Cv)  1  Bing.  N.  C.  72  j  3  Dowl.  483  ;  1 

(s)  Neale  v.  M'Kenzie,   1   Cmm.  M.  &  Adol.  &  El.  264 ;  3  Nev.  &  Man.  259,  S. 

Ros.  61 ;  2  Dowl.  702  j  4  Tyr.  670,  S.  C.  j  C.  j  1  Har.  &  WoU.  15. 


,(1)  Ace.  Barlow  V.  Todd,  3  Johns.  367;  Mnnroe  v.  Allaire,  2  Caines,  320.    And  see 
Fowler  ».  Clark,  3  Day,  231. 
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the  trial,  but  do  not  inclade  the  costs  of  the  issues  found  fer  the  defendr 
ant ;  and  on  which  last-mentioned  issues  the  defendant  was  not  former-  '^^^ " 
ly  entitled  to  claim  any  costs  from  the  plaintiff.  But  where  the  defend- 
ant suffered  judgment  by  default  as  to  part  of  the  plidntiff's  demand, 
and  pleaded  only  to  the  other  part,  and  the  plaintiff  took  issue  on  the  pleas, 
and  at  the  trial  all  the  issues  were  found  for  the  defendant,  then  the  de- 
fendant was  entitled  to  the  costs  of  the  issues  found  for  him,  and  the  plain- 
tiff was  entitled  only  to  the  costs  of  the  judgment  by  default,  and  what 
he  would  have  been  entitled  to  on  executing  a  writ  of  inquiry  (x). 

In  framing  a  special  plea  it  is  also  necessary  to  consider  whether  the  op  issua- 
defendant  is  under  terms  of  pleading  iiBuably.  An  issuable  plea  is  a  plea  '"  "*^- 
in  chief  to  the  merits,  upon  which  the  plaintiff  may  take  issue  and  go  to 
trial  (y)  ;  on  a  general  demurrer  for  some  defect  in  ^substance  (z)  (1).  A  [  •Sll  ] 
plea  in  abatement  is  not  an  issuable  plea  (a)  (2),  nor  a  plea  of  alien  ene- 
my (6),  nor  an  untrue  plea  of  judgment  recovered  (c)  ;  nor  can  a  special 
demurrer  be  pleaded  if  the  defendant  be  bound  to  plead  issuably,  although 
the  causes  assigned  be  well  founded,  and,  it  seems,  although  they  be  mat- 
ter of  substance  {d).  But  a  true  plea  that  a  bail  bond  was  taken  for  ease 
and  favor  (e),  and  a  tender  (/),  and  the  statute  of  limitations  (^)  (3),  are 
issuable  pleas.  So,  whore  the  defendant  in  an  action  on  a  recognizance  of 
bail  under  a  judge's  order  to  plead  issuably,  pleaded  nul  tiel  record^  and 
that  no  ca,  sa,  was  issued  against  the  principal,  the  court  of  C.  P.  held 
that  such  pleas  might  be  considered  issuable,  and  that  the  plaintiff  could 
not  sign  judgment  as  for  want  of  a  plea  (%).  And  if  a  plea  be  in  substance 
a  fair  issuable  plea  to  the  merits,  the  mere  circumstance  of  its  being  infor- 
mal will  not  render  it  a  nullity  (i).  TJThere  the  replication  does  not  tender 
a  fair  issue,  but  affords  reasonable  and  good  cause  of  demurrer,  the  de- 
fendant, though  under  terms  of  pleading  issuably,  may,  it  seems,  in  the 
Common  Pleas,  demur  even  specially  to  such  replication  ;  for  a  reasonable 
and  fair  demurrer  to  the  replication,  even  for  want  of  form  only,  is  not  in 
that  Court  a  contravention  of  the  terms  of  pleading  issuably  (A).  But  it 
seems  that  the  court  of  King's  Bench  considers  that  these  terms  extend  to 
the  subsequent  pleadings,  and  forbid  a  special  demurrer  to  the  replication  (?). 

When  the  defendant,  being  under  the  terms  of  pleading  issuably,  pleads  a 

(x)  Tidd,  9lh  ed.  973,  874.  its,  Tidd,  9th  ed.  471,  and  note  («). 

(y)  7  T.  R.  530  J  2  Burr.  782  ;  Tidd,  9ih  (d)  1  Bing.  530  j  8  Moore,  427,  S.  C. ; 

ed.  471.    The  defendant  is  usually  put  upon  see  7  T.  R.  530 ;  5  D.  &  R.  620 ;  sed  vide  1 

terms  of  pleading  issuably  when  he  obtains  Chit.  R.7I1. 

time  to  plead.  (c)  1  Burr.  605. 

(z)  3  Burr.  1788 ;  2  B.  &  P.  446  ;  Tidd,  (/)  1  Buir.  59  ;  1  Hen.  Bla.  369. 

9th  ed.  472  j  8  Moore,  379 ;  1   Chit.  R.  711.  (g)  3  T.  R.   124  ;  1  B.  &  P.  228  j  Tidd, 

Where  the  defendant  was  advised  he  had  a  9th  ed.  471. 

substantial  ground  of  demurrer,   the  court  (h)  I  Moore,  430. 

set  aside  the  judgment  signed  for  want  of  a  (»)  Rep.  Temp.  Hardw.  179  ;  5  T.  R.  153. 

plea,  upon  terms,  7  T.  R.  530 ;  I  £ast.  414,  (k)  4  Bing.  267  ;  Betts  v.  Applegarth,  C. 

a,S.  C.  P.Trinity  Term,   1822  j  Gude,  attorney  for 

(a)  1  Burr.  59  ;  Barnes,  263.  the  plaintiff;  MS. ;  see  further,  Gisborne  v. 

{b)  8  T.  R.  71.  Wyatt,  3  Dowl.  505. 

(0  1    Bla.  Rep.  376  ;  2  Wils   117  ;  3  Id.  (I)  5  D.  dc  R.  620  ;  sed  vide  Tidd,  6th  ed. 

33;  1  Moore,  431;  2  Chit    Rep.  292.    Nor  472;  2  Stra.   1185,  1186;  3  Burr.   1789;  2 

any  other  plea  which  does  not  go  to  the  mer-  Bla.  Rep.  923  ;  3  Dowl.  505,  S.  P. 


(I)  Vide  Syme  ».  Griffin,  4  Hen.  &  Mun,  277. 


I)  So,  a  plea  of  another  action  pending  is  not  an  issuable  plea.    Daris  v.  Ghratnger,  3 
Johns.  259. 
(3)  Tomlin  v.  How,  Gilmer,  11,  CotHra.- 

Vol.  T.  68 
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or  TBsok'  sham  plea  (m) ;  or  demurs  for  want  of  form,  or,  at  least  in  the  Common 
BLB  FLBAs.  piegg^  spocialij  for  want  of  substaDce ;  judgment  may  be  signed  (n)  (4). 
When  several  pleas  are  pleaded,  one  of  which  is  not  issuable,  it  will  vitiate 
all  the  others  (o),  and  where  the  defendant  being  under  an  order  to  plead 
issuably  puts  in  a  sham  demurrer  to  some  of  the  counts,  and  pleads  issuably 
to  the  rest,  judgment  by  nil  cUcet  as  to  the  whole  may  be  signed  (je>). 
Where,  however,  it  is  doubtful  whether  the  plea  be  issuable,  the  safer 

[  *612  ]  course  in  term  time  *is  to  move  the  court  to  set  it  aside  (9)  ;  and  where  the 
defendant  has  been  ruled  to  abide  by  his  plea,  it  cannot  afterwards  be 
treated  as  a  nullity. 

L     OF    THB    SEVERAL    PLEAS. —  SBCONDLT,    SIRCB    THE     REGENT    RULES. 

Haying  thus  endeavored  to  show  the  practice  as  to  pleas  before  the  mod- 
em improvements,  and  to  which  it  will  continue  to  be  essential  frequently 
to  refer,  we  will  now  state  the  principal  of  such  improvements. 

Statements      Before  the  2  &  3  W.   4,  c.  71,  s.  5,t  although  plaintiffs  were  allowed 
of  pr^scrip'  to  declare  generally  in  actions  on  the  case,  stating  that  by  reason  of  their 
{tTa  o^   possession  of  a  messuage  or  other  corporeal   tenement,  they  were  entitled 
&c.  under  to  a  right  of  common  or  of  way,   &c.,  without  showing  the  origin  of  the 
2  &  3  W.   right  or  any  derivative  title  (r)  ;  yet  in  other  pleadings^  particularly  in  tres- 
g  ^  ^^'  ^'  pass  and  replevin^  it  was  essential  to  justify  or  claim  under  some  owner  in 
fee^  and  then  to  state  the   derivative  title,  however  difficult  and  prolix  (a). 
The  above   statute   enacts,   ^'  that  in  all  pleadings  to   actions  of  trespass^ 
and  in  all  other  pleadings  wherein,  before  the  passing  of  that  act,  it  would 
have  been  necessary  to  allege  the  ri*ght  (scilicet,  of  common  or  other  pro- 
fit a  prendre,  or   of  tvay  or  other  easement,  or  the  use  of  lights,^  to  have 
existed  from  time  immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment 
thereof  as  of  right  by  the   occupiers   of  the  tenement  in  respect  where- 
of the  same  is  claimed   for  and   during   such  of  the  periods  mentioned  in 
that  act  as  may  be  applicable  to  the  case,  and  without  claiming  in  the  name 
or  right  of  the  owner  in  fee,  as  was  before  usually  done ;  and  if  the  other 
party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity,  disability, 
contract,  agreement,  or  matter  therein   before   mentioned,  or  any  cause  or 
matter  of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of  enjoyment, 
the  same  shall  be  specially  alleged   and  set  forth  in  answer  to  the  allega- 
tion of  the  party  claiming,  and   shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation."     This  enactment  has  intro- 
duced a  more  concise  mode  of  claiming  rights  of  this  nature  (t). 

Reg.  Gen.  But  by  far  the  most  important  modem  improvements  are  those  introduc- 
Hil.  T.  4  ed  by  the  Reg.  Gen.  Hil.  T.  4  W.  4,t  which  puts  an  end  to  the  mis- 
Pleadings  application  and  abuse  of  the  general  issue,  and  compels  a  defendant  'in 
in  particn-  terms  to  deny  particular  parts  of  the  declaration,  and  to  plead  specially 

lar  actions. 

[  *613  J      /m)  As  to  sham  pleas,  see  post.  Rep.  355  a. 

(»)  Tidd,  9th  ed.  472  ;  1  Bing.  379.  (r)  Ante,  381. 

(0)  3T.R.  305.  (0  Ante,2Si. 

p)  1  East,  411.  (0  See  forms  in  Bosanquet's  Rules,  117, 

I  Burr.  59 ;  2  T.  R.  390  ;  7  Id.  530  j     118,  125,  126,  and;)ojr,  vol.  iii. 

9th  edit.  472  ;  4  Taunt.  668  ;  1  Chit. 
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(1)  SawieU  t .  Gillard,  5  Dowl.  &  Ryl.  420. 

t  See  American  Editor's  Preface. 
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every  matter  of  defence  not  merely  consisting  of  denial  of  the  allegations  um  uh 
in  the  declaration.  The  most  convenient  course  will  be,  to  print  the  roles  '^'i''''** 
verbatim  in  the  context,  and  to  state  the  decision  in  notes  (u). 

I.  Plecu  in  Asaumpnt  in  Particular.  h?*t*i' 

II.  In  Covenant  and  Debt.  ^;^^'  * 

III.  In  Detinue.  pleadings 

IV.  In  Case.  ^  F»rt»cu- 
V.  In  Trespass.  ^^  actums 

I.  Assumpsit. 

*'  I.  In  all  actions  of  assumpsit^   (except  on  bills  of  exchange   and  l>  Plea  of 
promissory  notes,)  the  plea  of  non  assumpsit  shall  operate  onl^y  as  denial  in  !!!?l^jf^ 
fact  of  the  express  eonJtract  or  promise  alleged  (y),  or  *the  matters  q/^topatin 
fact  from  which  the  contract  or  promise  alleged  may  be  implied  bylaw  (z).  i»»e  only 

(tt)  See  also  the  precedents  of  Fleas  and  work  was  done  in  an  unworkmanlike  man-  ^^  facts  ^ 

notes  in  3  Chitty  on  Pleading,  6th  edit,  per  net,  although  there  was  a  special  contract  fjarR 

M.  to  pay  for  the  goods  or  work  at  a  certain  ^hi-k  «q„. 

(2)  See  further  as  to  the  cases  when  or  price,  and  the  plaintiff  can  then  recover  on-  .j^^.  • 

not  the  general  issue  is  pleadable,  3  Chit,  ly  on  the  quantum  meruit ;  and  see  further  ^i^  ^Jj 

Gen.  Prac.  723  to  737,  and  Mr.   Roscoe's  as  to  work  done.  Cooper  v,  Whitehouse.  6  ^ot  ^^c 

Occasional  Tracts,  No.   I,  as  to  the  General  Car.  6c  P.  545;  Roffey  v.  Smith,  id.  547,  p  •ciV  1 

bsuej  a  summary  writing  with  the  perspic-  662  j  Tubran  v.  Warren,  1  Tyr.  &  Gr.  153.      L    ^"  J 
uity  observable  in  all  the  works  of  that  able        In  Bradley  o.  Milnes,  1  Bmg.  N.  C.  644, 

author.  to  indebitatus  assumpsit  for  work  and  labor 

(jr)  Non  assumpsit. — This    plea  naturally  and  materials,  defendant  pleaded  specially 

puts  in  issue  the  contract  or  promise  as  stat-  that  the  work  and  materials  should  be  to 

ed  in  the  declaration,  and  enables  a  defend-  the  satisfaction  of  the  defendant  or  his  sur- 

ant  to  insist  that  he  never  in  fact  contracted  veyor;  and  that  the  building  had  not  been 

at  all^  and  also  that  he  did  not  contract  in  the  completed  to  the    satisfaction   of  defendant 

manner  staled  in  the  declaration,  and  thus  or  his  surveyor  \  and  a    replication  onne- 

to  take  advantage  of  any  material  variance,  cessarily  in  the  conjunctive  was  proved  by 

Neale  v.  M'Kenzie,  2  Crom.  M.   dc  Ros.  evidence  that  defendant  was  satisfied. 
67 ;  also  of  the  nonjoinder  of  a  Person  who        And  when  to  indebitatus  assumpsit   for 

ought  to  have  been  a  co-plaintiff,  which  is  work  and  labor,  the  defendant  pleaded  that 

a  ground  of  nonsuit  in  respect  of  the  vari'  the  work  was  done  in  endeavoring  to  pre* 

anu.    So  under  non  assumpsit,  the  defend-  vent  a  chimney  from  smoking  and  on  the 

ant  may  show  that  the  contract  was  condi-  terms  that  the  plaintiff  should  not  be  paid  un- 

tional,  and  part  not  performed  by  plaintiff,  less  he  prevented  it  from  smoking,  and  that 

where  he  had  declared  on  the  contract  as  he  had  not  prevented  it,  the  plea  was  held  bad 

having  been  absolute.    Alexander  v.  Gard-  on  special  demurrer,  as  amounting  to  the 

ner,  5  Moore  &  Scott,  281;  1  Bing.  N.  S.  general  issue.    Heyseldeno.  Staff,  5  A.  Ac£. 

671 ;  3  Dowl.  1 16,  S.  C.  153.    In  an  action  by  an  attorney  for  work 

So,  although  a  plea  of  non  assumpsit  in  and  labor,  the  defendant,  under  a  plea  of 

terms  seems  merely  to  deny  the  pronuse  and  the  general  issue  to  the  whole  demand,  ex- 

not  the  debt  in  respect  of  which  the  promise  cept  a  certain   sum    paid   into   court,  may 

to  pay  was  actually  made  or  implied  ;  yet  by  prove  that  the  business  in  respect  of  which 

the  terms  of  the  above  rule  the  plea  in  the  the  action    was   brought,   was  done  in  a 

case  of  an  indebitatus  count  puts  in  issue  all  cause,  upon  the  terms  that  in  the  event  of 

the  facts  essential  to  establish  a  jiresen/ de^/ ;  failure  in    the  cause,    the  plaintiff  should 

although  in  case  of  a  special  count  it  would  make  no  charge  except  costs  out  of  pocket, 

be  otherwise.    In  the  latest  case,  Cousens  v.  and  that  these  did  not  exceed  the  amount 

Patten,  2  Crom.  ic  Ros    547,  it  was  held  paid  into  court.    Jones  v.  Reade,  5  A.  &;  £. 

that  under  non  assumpsit  to  an  indebitatus  529;  1  N.  &  P.  12 ;  5  Dowl.  216,  S.  C. 

assumpsit  count  for  goods  sold  and  delivered^  The  defendant  may  in  an  action  for  work 

or  for  work  and  labor  done,  the  defendant  shew  that  it  was  done  in  an  unworkmanlike 

may  prove  that  the  goods  delivered  were  manner  ;  Cousins  v   Paddock,  2  Cr.  M.  & 

not  such  as  were  contracted  for,  or  that  the  R.  547.    Which  although  it  may  not  defeat 


^^•^■V  N.  •«     -N.  ^  -S^ 


(z)  Or  of  tJu  matters  of  fact  from  which  in  fact ,  and  not  merely  as  matter  of  law, 

the  contract  or  promise  alleged  may  he  im-  negative  the  pre-existing  debt;  which  con- 

plied  by  law. — In  the  instance  of  an  indebi-  stitutes  the  premises  or  consideration  from 

tatus  assumpsit,  where  the  promise  is  usu-  which   the  alleged  promises  is  to  be  infer- 

ally  presumed  from  the  fact  of  the  defend-  red.    Hence,  Parke,  B  ,  in  3  Dowl.  627,  ob- 

ant  Doing  indebted,  as  previously  alleged,  served  that  there  is  no  longer  any  general 

this  seems  to  put  in  issue  whatever  would  issue  in  assumpsit. 
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I.:  a  "  JSfX.  gr.    In  an  action  on  a  warranty  (A),  the  plea  will  operate  as  a 

*  denial  of  the  fact  of  the  warranty  having  been  g^ren  upon  the  alleged  con* 
sideraton^  but  not  of  the  breach ;  and  in  an  action  on  a  policy  of  insur* 
.  ance  (B),  of  the  subscription  to  the  alleged  policy  by  the  defendant,  but 

the  plaintiff's  claim  altogether,  will    only  ble  under  a  plea  of  non  assompsity  or  turn 

entitle  him  to  recover  the  real  value  of  his  tstfaattm,  or  any  plea  rendering  it  necessary 

labor's,  Chapel  r.  Hickes,  2  C.  &;  M.  214.  to  prove  the  contract  declared  upon.    How- 

And  the  same  rule  applies  to  an  action  for  ever,  the  defendant  may  plead  specially  that 

the  value  of  personal  services  as  a  clerk,  the    contract  was  not  duly  stamped.    See 

Aec,  Bailey  v.  Eell,  4  Biug.  N.  C.  63d.  forms  of  pleas  of  the  want  of  a  proper  stamps 

Negligence  by  an  attorney  is  an  admissible  Bosanquet's    Rules,   105 )   Chitty,  jun.    on 

defence  under  non  assumpsit  to  an  action  on  Pleading,  258 ;  postf  vol.  iii. 
his  bill,  provided  the  work  became  wholly        (A)     Warranty,     Where  in  an  action  for 

useless  in  consequence  of  that  negligence ;  the  breach  of  a  warranty  of  a  mare,  the  de- 

Bracey  v.  Carter,  12  A.  &  £.  373 ;  Randall  fendant  pleaded  that  the  mare  was  sent  to  a 

V.  Ikey,  4  Dowl.  682  ;  and  a  special  plea  in  repository  for  the  sale  of  horses,  and  sold 

such  a  case  would  be  bad  as  amounting  to  subject  to  certain  rules  agreed  to  by  the 

the  general  issue,  Hill  v.  Allen,  2  M.  &  W.  parties,  which  were  that  "the  warranty  of 

^3.    The    defendant  may  also  under  the  soundness  should  remain  in  force  until  noon 

general  issue,  shew  the  existence  of  a  spe-  of  the  day  after  the  sale,  when  it  would  be 

cial  contract,  with  conditions  not  complied  complete  and  the  responsibility  of  the  sell- 

with  by  the  defendant ;   See  jllexander  v.  er  terminate,  nnless  in  the  meantime,  a  no- 

Oardner,  5  M.  te  Scott,  281 ;  1  Ring.  N.  C.  tice  and  certificate  of    unsoundness    were 

671 ;  3  Dowl.  146,  S.  C. ;  Kemble  o.  Mills,  given/'  and  that  such  notice  and  certificate 

1  M.  &  G.  757,  or  containing  such  terms  as  were  not  given  within  the  time  limited,  it 

under  the  circumstances  defeat  the  plain-  wsis  held  that  the  facts  were  properly  made 

tiff's  claim  altogether.    Where  a  person  is  the  subject  of  a  special  plea,  as  addoitting  the 

employed  to  do  certain  work  for  a  certain  contract  and  the  promise,  but  showing  it  to 

sum,  and  part  of  the  work  is  afterwards  have  been  made  the  subject  to  certain  rules, 

done  by  the  employer,  the  amount  of  the  which  had  not  been  complied  with.    Smart 

latter  work  is  matter  of  deduction,  which  ».  Hyde,  8  M.  &  W.  723  ;  1  Dowl.  N.  S.  60, 

may  be  proved   under  the   general   issue.  S.  C. 

Turner  v.  Diaper,  2  M.  &  6    241.    The        (B)  Insurance.    In  an  action  on  a  policy 

observations  as  to  the  effect  of  non  assump-  of  assurance,  where  the  declaration  stated 

sit  to  a  count  for  goods,  where  the  credit  has  that  the  plaintiff  caused  a  policy  of  assur- 

not  expired  will  of  course  be  applicable  to  ance  to  be  effected  with  the  defendants  on 

the  case  of  work  and  labor.  360  bales  of  cotton,  lost  or  not  lost,  where- 

To  an  indebitatus   assumpsit    count  for  by  B.  Ac  Co.,  as  well  in  their  own  name  as 

goods  sold,  the  defendant  may,  under  non  in  that  of  all  other  parties  interested,  were 

assumpsit,  prove  that  the  agreed  credit  had  assured    in  £2000,    and    in    consideration 

not  elapsed  at  the  date  of  the  writ,  Taylor  thereof  and  that  the  plaintiff  paid  the  de- 

9.  Hillary,!  Crom.  Mee.  dc  Ros.  74l  ;  1  fcndants  the  premium,   the  defendants  pro- 

Grale,  22;   3  Dowl.  461,   S.  C.  overruling  mised  that  they  would  become  assurers  to 

Edmunds  r.  Harris,  4  Nev.  &  Man.  182 ;  6  the  plaintiff  of  the  said  sum  of  £2000,  that 

Car.  6c  P.  745.    But  according  to  Knapp  v.  the  plaintiff  was  interested  in  the  goods  du- 

Harden,  1  Gale,  47  ;  6  Car.  6c  P.  745,  S.  C.  ring  the  voyage  and  that  the  assurance  was 

it  is  sajf^er  to  plead  spedaUy  thai  the  time  of  made  for  his  use  and  benefit  and  on  his  ac- 

credit  has  not  expired.    In  Taylor  v.  Hillary,  count,  and  that  the  goods  were  damaged  by 

1  Gale,  23,  Parke,  B.  thought  that  non  as-  the  perils  of  the  sea  during  the  voyage  ;  antl 

snmpsit  was  sufficient )  because  if  the  ere-  the  defendants  pleaded  that  the  policy  was 

dit  had  not  expired,  the  contract  declared  on,  not  caused  to  be  made  by  or  on  behalf  of  the 

describing  the  defendant  as  already  indebted  plaintiff,  modo  et  formoj  and  also  as  a  sepa- 

in  preBsenti,  was  not  proved.  rate  delence  that  the  plaintiff  did  not  pay 

This  rule  also  in  effect  puts  in  issue  the  the  premium  or  promise  the  defendants  to 

suficiency  of  the  stampf  when  a  written  con-  observe  the  forms  of  the  policy ;  these  pleas 

tract  must  be  proved,  and  a  stamp  is  essen-  were  held  bad,  as  amounting'to  the  general 

tial ;  because  the  23  G.  3,  c.  58,  s,   12  not  issue.    Sutherland  v.  Pratt,  2  Dowl.   N.  S. 

only  enacts  that  the  agreement,  unless  duly  813.    Parlfe,  B  in  delivering  the  judgment 

stamped,  shall  be  unavailable,  but  further,  of  the  Court,  said,  «  An  action  on  the  poli- 

that  It  shall  not  be  admissible  in  evidence ;  cy  is  mentioned  in  the  pleading  rules  only 

so  that  the  plaintiff  cannot  prove  the  alle-  as  an  example  illustrating  the  general  nile 

sation  that  it  was  made,  if  it  be  unstamped,  previously  given,  the  object  of  which  gen- 

If  the  question  depended  on  the  preceding  eral  rule  is,  to  confine  the  operations  of  the 

words,  then  it  mfght  have  been  necessary  plea  of   non  assumpsit,  which  had  before 

tr  plead  specially  the  want  of  a  stamp  as  operated  as  a  denial  of  all  the  facts  and  the 

r  indering  the  agreement  void  in  point  of  Uabilities  at  the  time  the  action  was  brought 

law ;  but  the  latter  words  in  the  stamp  acts  to  a  denial  of  the  contract,  express  or  impli- 

seem  clearly  to  render  the  objection  availa-  ed,  alleged  in  the  declaration.    Every  sik^ 
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not  of  the  interest,  of  the  commeiie^nent  of  the  risk,  of  tho  Ices,  or  of     i.  m 
he  alleged  compliance  with  warranties.  asbumwit. 

*^  In  actions  against  carrieri  and  other  bailees  (A),  for  not  delivering  or  In  actions 
not  keeping  goods  safe,  or  not  returning  them  on  request,  and  in  actions  ^sai^st 
against  agents  for  not  accounting,  the  plea  will  operate  as  a  denial  of  any  bailees  not 
express  contract  to  the  effect  alleged  in  the  declaration,   and  of  such  bail-  of  breach, 
ment  or  employment  as  would  raise  a  promise  in  law  to  the  effect  alleged, 
but  not  of  the  breach. 

**  In  an  action  o{  indebitatus  assumpsit  for  goods  sold  and  delivered,  the  J^  ^^^debna- 
plea  of  mm  assumpsit  will   operate  as  a  denial  of  the  sale  and  delivery  in  goods  sold 

point  of  fact  (z)  ;  in  the  like  actions  for  money  had  and  •received  (B),  it  or  money 

received, 


non-OS- 


contract  imports  that  there  are  two  parties  laration,  viz.  to  pay  on  request  j"  and  see  ,«j-j-w#  to 

to  it  and  a  denial  of  the  contract  alleged  is  Knapp  v.  Harden,  1  Gale,  47  ;  6  Car.  &  P.  J^T^n  is- 

a  denial  of  a  contract  with   the   plaintiff.  745,  S.  C.  j  and  in  Gardner  v,  Alexander,  3  |         J"" 

Considering    the     example     therefore,     as  Dowl.   146,  the  propriety   of  that   decision      i        J 

merely   illustrating  the  rule,  we   think   it  was  also  doubted.    So  it  has  been  supposed  a^u^q^^ 

clear  that  in  an  action  on  the  policy,  the  that  to  assumpsit  for  goods  sold  or  work    ^  ^'   . 

plea  of  non  assumpsit,  denying  that  the  de-  done,  defendant  must  plead  specially  that  ^  monev 


iendant   ever  contracted  by  such  a  policy    the  goods  were  of  bad  quality j^oi  that  the  .    „„^    7 

— :*u  .u^  •.i»:-4:<r *..    :_  ;_ *i-_  r__:    ..uA ^i_ j _..    ._ j .u^   lO  USC  Ol 


For  the  same   reason  the  other   plea  was  as  the  allegation  in  i\^  declaration  indebi 

held  bad  also ;  all  the  facts  put  in  issue  by  tatus  assumpsit  affirms  that  there  is  already 

it  were  only  parts  of  one  proposition,  that  an  existing  debt   for   goods   sold  or  work 

is,  that  the  defendants  contracted  with  the  done,  whatever  shows   that  there  was   no 

plaintiff  and   could  not  have  been   put  in  such  debt,  as  that  the  goods  or  work  were 

issue  by  non  assumpsit,    Southerland  v,  Pratt,  insufficient,  or  the   credit  not  expired,  di- 

2  Dowl.  N.  S.  824.  rectly  negatives  such  allegation,  and  should 

(A)  Carriers  and  other  bailees.  It  has  therefore  be  admissible  without  a  special 
been  held  that  in  action  against  a  carrier  for  plea.  However,  the  safest  course  will  be 
the  loss  of  a  parcel,  the  defendant  cannot  to  plead  specially,  as  in  Enapp  v.  Harden, 
under  non  assumpsit  avail  himself  of  the  1  Gale,  47  }  6  Car  6c  P.  745,  S.  C. 
(act  that  the  parcel  was  above  XlO  in  value.  (B)  Money  received.  In  indebitatus  as- 
%nd  that  as  notice  of  its  value  was  given  in  sumpsit  for  money  had  and  received,  the 
^mpliance  with  the  statute  11  G.  4,  and  1  plea  of  non  assumpsit  will  operate  as  a  de- 
W.  4,  c.  68.  Lynes  v.  Chaplin,  5  A.  «Sc  £.  nial  both  of  the  receipt  of  the  money  and 
S34  ;  5  Bowl.  429,  S.  C.  But  a  plea  to  a  of  the  existence  of  those  facts  which  make 
amilar  action,  that  when  the  defendant  re-  such  receipt  bv  the  defendant  a  receipt  to 
reived  the  goods,  an  express  condition  and  the  use  of  the  plaintiff;  and  therefore 
agreement  was  made  between  him  and  the  where  the  defendant,  in  an  action  of  this 
plaintiff,  that  the  plaintiff  should  accom-  nature,  pleaded  that  the  money  was  the 
pany  the  cart,  and  watch  and  protect  the  proceeds  of  goods  pledged  to  the  defendant, 
goods  from  being  lost  or  stolen,  but  that  he  by  persons  who  were  allowed  by  the  plain- 
neglected  and  refused  so  to  do,  by  reason  tiff  to  hold  the  goods  as  their  own,  but 
whereof  and  not  by  reason  of  any  neg-  which  in  fact  were  the  goods  of  the  plaintiff 
ligenee  of  ihe  defendant,  the  goods  were  and  of  those  persons  jointly,  and  that  the 
lost,  was  held  bad  on  special  demurrer,  as  defendant  not  knowing  that  the  plaintiff  had 
amounting  to  the  general  issue.  Brind  v.  any  interest  in  the  goods,  advanced  money 
Dale,  2  iVI.  Ac  W.  775.  to  those  third  persons,  and  sold  the  goods 

(z)  See  ante^   513   a   note  (x) ;    Bosan-  under  a  power  for  that   purpose  to  repay 
quet's  Rules,  48,  note  46.    In  Edmunds  v.  himself;  it  was  held  that  tne  plea  amounted 
Harris,  4  Nev.  6c  Man.   182  y  6  Car.  6c  P.  to  the  general  issue,  for  it  denied  the  plain- 
547,  it  was  held  that  to  indebitatus  assump-  tiff's  sole  right  to  the  money  said  to  be  re- 
sit for  goods  sold  or  work  done,  defendant  ceived  to  his  use.    Solly  v,  rieish,  2  C.  M. 
must  plead  specially  that  the  credit  had  not  6c  R.    355 ;  5  Tyr.    625,    S.  C.    See    also 
elapsed  ;  but  in  Taylor  v.  Hillary,  1  Gale,  Moore  v,  Eddowes,  7  C.  &  P.  203. 
23  ;  3  Dowl.  461;  1  Cromp.  M.  6c  Ros.  641,        Money  lent.    Where  the  plaintiff's  claim 
S.  C.,  Mr.  Baron  Parke  said,  <^  doubts  have  is  for  money  lent,  the  general  if^sue  will 
^en  expressed  with  regard  to  the  decision  compel  him  to  prove  the  loan  of  the  money 
n  Edmonds  d.  Harris.     If  the  time  of  credit  and  thai  it  was  advanced  at  the  defendant's 
uis  not  expired,  the  plaintiff  proves  a  dif-  request,  but  if  there  were  any  illegality  in 
4rent  contract  from  that  stated  in  the  dec-  the  contract,  either  on  account  of  usury, 
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will  operate  as  a  denial  both  of  the  receipt  of  the  money,  and  the  existence 
of  those  facts  which  make  such  receipt  by  the  defendant  a  receipt  to  the 
use  of  the  pliuntiff. 

^^  2.  In  all  actions  upon  bills  of  exchange  and  promUsory  noteSj  the 


gaming  or  otherwise,  and  this  be  relied  on 
as  a  defence  it  must  be  specially  pleaded. 
Where  in  an  action  for  money  lent  and 
paid,  the  defendant  pleaded  that  the  sums 
lent  and  paid  were  lent  for  the  purpose  of 
paying  J.  R.  for  the  repairs  of  a  vessel  and 
not  on  the  security  or  liability  of  the  de- 
fendant, and  that  a  bottomry  bond  was  giv- 
en to  the  plaintiff,  whereby  the  vessel, 
freight  and  cargo  became  responsible  for 
the  sum  lent  and  advanced  by  the  plain- 
tiff, it  was  admitted  that  the  plea  would 
have  been  bad  on  special  demurrer,  as 
amounting  to  the  general  issue.  Regil  v. 
Gieen,  1  M.  &  W.  328. 

Money  paid.  The  plea  of  non  assumpsit 
to  an  action  for  money  paid,  will  render  it 
necessary  for  the  plaintiff  to  prove  on  the 
trial  the  payment  of  the  money,  either  at 
the  express  or  implied  request  of  the  de- 
fendant ;  but  if  the  money  were  applied  to 
any  illegal  purpose,  or  the  c<»ntract  be  void 
either  by  statute  or  common  law,  it  will  be 
necessary  to  plead  this  fact  specially,  in 
order  to  have  the  benefit  of  it  as  a  defence 
to  the  action.  Where  in  action  of  assump- 
sit for  money  paid,  the  defendants  pleaded 
as  to  £500  parcel,  ficc.  that  they  were  pos- 
sessed of  a  bill  of  exchange  drawn  by  them 
and  accepted  by  a  third  party,  payable  six 
months  after  date,  and  that  in  consideration 
that  the  defendants,  as  a  securitv  for  the  re- 
payment of  the  £500,  would  indorse  the  bill 
to  the  plaintiffs,  the  plaintiff  promised  to  pay 
£500  to  the  defendants'  use,  and  then  averred 
the  indorsement  of  the  bill  pursuant  to  the 
agreement,  and  that  the  sum  of  £500  claim- 
ed by  the  plaintifis  was  made  up  of  pay- 
ments made  on  account  of  the  bill,  but  did 
not  allege  that  the  bill  was  due,  the  plea 
was  held  bad  on  the  ground,  that  it  shewed, 
that  the  £500  was  not  payable  on  request  as 
alleged  to  the  declaration,  and  therefore 
amounted  to  the  general  issue.  Maude  v. 
Nesham,  3  M.  &  W.  502.  So  where  the 
defendant  pleaded  that  the  money  was  paid 
by  the  plaintiff  as  a  share  of  damages  and 
costs  recovered  against  the  plaintiff  as  own- 
er of  a  ves;$el  of  which  the  defendant  was 
a  part  owner,  for  the  loss  of  goods,  and 
which  loss  was  alleged  in  the  action  to 
have  happened  through  the  negligence  of 
the  plaintiff  by  his  mariners  and  servants, 
whereas  the  plaintiff  by  his  own  personal 
and  wilful  misconduct  contributed  to  the 
loss ;  and  the  defendant  also  pleaded  that 
he  did  not  concur  in  the  employment  of  the 
vessel  in  that  voyage,  but  that  it  was  under- 
taken without  the  defendant  being  concern- 
ed or  in  any  way  participating  in  the  ad- 
venture: on  special  demurrer  it  was  held 
that  both  pleas  were  bad,  as  amounting  to 


the  general  issne.  Gregory  «.  Harth<^  1 
M.  &  W.  183.  Where  the  money  paid  has 
failed  in  its  object,  and  the  defendant  has 
received  no  benefit  from  it  through  the  de- 
fault of  the  plaintiff,  such  a  defence  is  not 
the  subject  of  a  special  plea,  but  is  either 
admissible  under  the  general  issue  or  ground 
for  a  cross  action.  Francis  v.  Baker,  10  A. 
6c  £.  642. 

Account  stated.  In  indebitatus  assumpsit 
on  an  account  stated,  the  defendant  under 
non  assumpsit  may  show,  that  accounts  be- 
tween the  plaintiff  and  himself,  the  cor- 
rectness of  which  he  had  admitted,  were 
in  fact,  incorrect ;  since  the  issue  in  such 
a  case  is  not  simply  whether  there  was  an 
account  stated,  but  whether  the  defendant 
was  indebted  on  an  account  stated  or  not. 
Thomas  v.  Hawkes,  8  M.  &  W.  140.  It 
had  however  been  previously  held  that  if 
the  defendant  wishes  to  rely  on  a  subse- 
quent account  in  his  favor,  he  must  plead 
that  fact  specially,  and  cannot  give  it  in 
evidence  under  non  assumpsit.  Fidgett  v. 
Perry,  1  C.  M.  &  R.  108 ;  2  Dowl.  714. 

Use  and  occupation.  Where  the  plain- 
tiff's claim  is  in  respect  of  the  use  and  oc- 
cupation of  premises,  the  defendant,  under 
non  assumpsit,  may  show  that  the  plaintiff 
had  mongaged  the  premises  before  the  de- 
fendant came  into  occupation,  and  that  the 
mortgagee  had  given  notice  to  the  defend- 
ant not  to  pay  to  the  plaintiff  any  rent,  be- 
coming due  after  such  notice  but  the  de- 
fendant cannot,  under  that  plea,  give  evi- 
dence of  a  notice  to  pay  rent  due  before 
such  notice,  the  ground  for  this  distinction 
being  that  from  the  moment  the  mortgagee 
gives  notice  to  the  defendant,  the  future 
rents  are  to  be  paid  to  himself,  the  defend- 
ant ceases  to  occupy  by  the  permission  and 
sufferance  of  the  mortgagor,  and  the  subse- 
quent holding  is  by  permission  of  the  mort- 
gagee, and  such  holding  by  permission  of 
the  mortgagee  is  not  a  confession  and  avoid- 
ance that  he  held  by  permission  of  the 
mortgagor  during  the  same  time  for  which 
the  rent  became  due,  but  an  allegation  in- 
consistent therewith,  and  amounting  to  a 
denial  of  it ;  on  the  other  hand,  the  same 
construction  of  the  rule  and  pleading  does 
not  apply  to  arrears  already  due,  for  as  to 
those  arrears,  the  occupation  had  already 
taken  place,  and  such  occupation  was  in 
fact,  by  the  sufferance  and  permission  of 
the  plaintiff;  the  evidence  of  the  notice 
does  not  amount  to  a  denial  of  the  allega- 
tion that  the  occupation  was  by  the  plain- 
tiff's permission,  but  to  a  confession  and 
avoidance  only.  Waddillore  v.  Bamett,  2 
Bing.  N.  C.  538.  In  this  action  also  the  de- 
fendant may  under  the  general  issue,  give 
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plea  of  nan  asmimprit  JuM  It  inadmismble  (A).    In  such  actions,  therefore, 

a  plea  in  denial  must  traverse  some  matter  of  fact,  e,  g.y  the  drawing  or 
making,  or  indorsing,  or  accepting,  or  presenting,  or  notice  of  dishonor  of 
the  bill  or  note  (a). 

3.  In  every  species  of  assumpsitj  all  matters  in  confession  and  avoid-      i.  ur 
once  (6),  including  not  only  those  by  way  of  discharge,  but  those  which  ^ssumpsit. 
show  the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on  j^  confe" 

sion  and 
in  evidence  that  the  premises  were  nnin-  leging  any  promise  by  the  defendant  to  the  avoidance 
habitable  by  reason  of  a  nuisaDce ;  Smith  plaintifl^,  contained  a  count,  on  an  account  and  in  dis- 
9.  Marrable,  2  Dowl.  N.  C.  810.    And  he  stated  on  a  day  ]ong  aAer  the  note  became  chaige  and 
mav  show  under  this  plea^  that  the  premises  due,  and  a  general  promise  by  the  defendant  defences  in 
under  a  demise,  at  a  certain  rent  payable  at  on  that  day  to  pay  the  **  said  several  mon-  law,  to  be- 
stated  periods,  and  that  before  the  rent  be-  eys,''  it  was  held,  that  this  was  an  action  on  pleaded 
came  due  the  plaintiff  evicted  him  from  the  the  note  within  the  meaning  of  the  rule,  and  particular- 
possession.    Prentice  v.  Elliot,  5  M.  dc  W.  that  the  plea  of  non  assumpsit  was  inadmis-  ift  as  in- 
606.  sible.    I)onaldson  v.  Thompson,  6  M.  ^  W.  fancy,  cov- 

(A)  Pleas  to  bills  and  notes.    In  an  ac-  316 ;  8  Dowl.  209,  S.  C.                                    erture,  re- 
tion  by  the  indorsee,  of  a  bill  of  exchange  The  sufficiency  of  the  stamp  on  a  prom-  lease,  pay- 
against  the  acceptor,  the  defendant  may  un-  issory  note  or  bill  of  exchange  is  put  in  is-  ment,  per- 
der  a  plea  of  non  aceepit  take  advantage  of  sue  by  a  plea  denying  the  making  or  accep-  formance, 
an  alteration  in  the  bill  after  acceptance,  in  tance  of  the  note  or  bill,  and  a  plea  that  it  illegality  of 
respect    of  date   or   mode   of  acceptance,  was  not  duly  stamped  is  bad.    Howard  v.  considera- 
whether  the    declaration    describe  the   bill  Smith,  4  fiing.  N.  C.  684 ;  6  Scott,  438,  S.  tion,  &c. 
in  its  original  or  altered  form.    The   de-  C. ;  and  in  an  action  on  a  bill  of  exchange 
feudant  in    that    plea  says,  in   substance,  by  the   indorsee  against    the  acceptor,  the 
*-*  The  instrument    on    which   you    claim  C^urt  struck  out  a  plea  founded  on  the  3  & 
against  me,  I  never  accepted."    It  cannot  4  W.  4,  c.  97,  s.  17,  that  the  bill  was  writ- 
he said  to  be  the  same  in.strument,  if  there  ten  on  paper  improperly  stamped  with  an 
has  been  any  alteration.    Cock  v.  Coxwell,  old  dye,  on  the  ground  that  the  defence  was 
2  C.  M.  d&  R.  291 ;  Calvert  v.  Baker,  4  M.  admissible  under  the  plea  denying  the  ac- 
&  W.  417  J  7  Dowl.  17,  S.  C.    The  altera-  ceptance.    Dawson  v.  Macdonald,  2   M.  Ac 
tion  may,  however,  be  the  subject  of  a  spe-  VV.  26.    So  in  an  action^on  a  banker's  check, 
cial  plea.  -  Laughton  v.  Lazarus,  5  M.  Ac  the  objections  that  it  was  post  dated  or  is- 
W.  629;  Hemming  v.  Trenery,  9  A.  &;  £.  sued  more  than  ten  miles  from  the  bank, 
926.  and  therefore  not  exempt  from  the  stamp 

But  in  an  action  by  an  indorsee  against  laws,  are  available  under  a  plea  denying 

the  indorser  of  a  bill  of  exchange  under  the  drawing  of  the  check.    Field  v.  Woods, 

pleas   denying   the    indorsements,  present-  7  A.  &;  £.  114;  2  N.  &  F.  117;  Jenkins  v. 

ment  and  due  notice  of  dishonor,  and  al-  Creech,  5  Dowl.  293 ;  M'Dowell  v.  Lyster, 

leging  want  of  consideration,  the  plaintiff  2  M.  ^  W.  52,  S.  F. 

is  not  bound  to  explain  an  alteration  ap-  If  the  defendant  in  contravention  of  the 

pearing  in  the  date,  as  the  making  of  the  rule,  pleads  non  assumpsit  or  nunquam  in- 

Dill  is  admitted  upon  the  record.    Sibley  o.  debitatus,  the  plaintiff  ma^  sign  judgment 

Fisher,  2  N.  &;  F.  430.    To  a  declaration  as  for  want  of  a  plea,  and  if  the  declaration 

by  an  executor  on  a  promissory  note  given  contain  counts  on  the  consideration  of  the 

to  the  testator,  and  averring  a  promise  to  the  bill  or  note,  and  the  defendant  pleads  the 

plaintiff  as  executor,  the  defendant  pleaded  general  issue  to  the  whole,  the  plaintiff  may 

as  to  the  supposed  promise  alleged  to  have  sign  judgment  on  the  count  for  the  bill  or 

made  to  the  plaintiff  as  executor,  non  as-  note  and  enter  a  nolle  prosequi  as  to  the 

sumpsitf  and  it  was  held  that  this  was  a  good  other  counts.    Frazer  v.   Newton.  8  Dowl. 

plea,  as  the  promise  to  pay  the  executor  was  773 ;  Sewell  v.  Dale,  8  Dowl.  309. 

not  a  promise  implied  by  law,  and  there  (a)  If  it  be  apprehended  that  the  stamp 

must  have  been  an  express  promise  proved  on  the  bill  was  insufficient,  there  should,  at 

to  support  the  declaration.    Timmis  v.  Flatt,  all  events,  be  a  plea  denying  the  making  of 

2  M.  Ac  W.  720.    The  rule  prohibiting  the  the  bill,  Bosanquet's  rules,  47,  note  45,  or  a 

plea  of  non  assumpsit  is  confined  to  cases  plea  that  it  was  not  sufficiently  stamped, 

where  the  action  is  only  on  the  note,  and  on  See  form,  Bosanquet's  Rules,  105,  for  other- 

the  promise  to  pay  contained  in  or  implied  wise  the  sufficiency  of  the  stamp  will  not  be 

by  law  from  it ;  it  is  to  be  read  as  if  were  an  issue,  Bosanquet's  Rules,  47,  note  45. 

worded  thus — "in  all  actions  on  bills  of  ex-  (b)  '^  All  matters  in  confession  and  avoid- 

change,    and    promissory  notes   simplicitefy  ance^  including^  ^.  shall  be  specially  plead- 

without  any  other  mailer."     Per  Farke,  B.  erf." — To  an  indebitatus  assumpsit  on  an  ac- 

2  M.  Ac  W.  721,  722.    But  where  in  an  ac-  count  stated,  if  the  defendant  wish  to  rely 

tion  by  the  indorsee  of  a  promissory  note  on  a  subsequent  account  in  his  favor,  he  must 

afainst  the  maker,  the  declaratioD,  not  al-  plead  this  specially,  and  cannot  give  the 
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I.  in      the  ground  of  fraud  (c)  or  •otherwise^  shall  be  specially  pleaded  (d).    JES&, 
A8SDJIPMT.  g^   Infancy  (e),  covertare,  release,  'payment  (/)  performance  (^),  waot 

same  in  evidence  under  the  general  issue,  tion  on  a  sale  by  auction  puffing  must  be 

Fidgett  V.  Penny,  1  Crom.  M.  6c  Ros.  108 ;  pleaded  specially,  Iceley  ».  Crew,  6  Car.  & 

2  Dowl.  714,  S.  C.  J  and  see  Taylor  v.  Hil-  P.  671.    How  to  plead  fraud  in  obtaining  a 

lary,  1  Gale,  22.    So  a  fefendant  must  plead  bill,  see  1  Hodges,  66 ;  1  Bing.  N.  C.  460  ; 

specially  that  after  the  guarantee  declared  2  Crom.  M.  dc  Aos.  59. 

on,  he  and  the  plaintiff  entered  into  a  dif-  (d)  **  Or  otherwise  shall  be  specially  plead- 

ferent  contract  of  guarantee,  and  thereby  nd/' — Even  before  the  Reg.  Gen.  Hil.  T.  4 

discharged  defendant  from  liability  to  per-  W.  4,  defendant  might  plead  specially  that 

form  that  declared  upon,  and  must  aver  that  the  contract  was  not  in  writing  according  to 

such  agreement  was  in  writing,  Taylor  v.  the  statute  against  frauds,  29  Car.  2,  c.  3,  s. 

Hillary,  1  Gale,  22;  3  Dowl.  461 ;  1  Crom.  4  and  17  j  1  Wils.  305;  4  B.  &;  Aid.  295  ; 

M.  6c  Ros.  741.    Plea  to  indebitatus  assump-  1  Moore  &  P.  294,  308 ;  4  Bing.  470,  S.  C. ; 

sit  for  goods  sold,  that  defendant  accepted  but  see  11  Price,  494.    So  a  surety  might 

a  bill  which  plaintiff*  indorsed  to  a  holder,  have  pleaded  that  he  had  signed  no  under- 

&c.,  Atkinson  v.  Handon,  1  Har.  6l  Woll.  taking  in  writing,  see  a  plea  held  good,  2 

77.    So  a   plea  of  garni Ag   consideration,  Dow.  Ac  Clark,  211.    And  now  such  defence 

where  there  has  been  a  renewed  bill  or  note,  must  be  pleaded,  and  see  form  of  plea  and 

must  be  pleaded  to  the  first  bill  or  note,  replication,  Hawes  v.  Armstrong,  1  Bing. 

Boulton  V.  Coghlan,  1  Bing.  N.  C.  640.    So  N.  C.  763 ;  Clancey  v.  Piggott,  1  Harr.  dc 

a  substituted  guarantee  or  agreement  in  lieu  Woll.  20 ;  4  Nev.  &  Man.  469,  S.  C.    So 

of  first,  1  Gaie,  23,  47,  48 ;  3  Dowl.  641 ;  in  assumpsit  for  the  price  of  a  copyright,  it 

5  Bing.  373.  must  be  pleaded  specially  that  the  assign- 

(c)  **  Void  or  voidable  in  point  of  law  on  ment  of  such  copyright  was  not  in  writing, 

ground  of  fraud  or,  4'^."— Thus  to  an  ac-  Bamett  ».  Glossop,  1   Bing.  N.  C.  633 ;  1 

(e)  Before  this  rule  infancy  might  be  given  plea  that  the  payment  was  made  and  accept- 
in  evidence  under  non  assumpsit,  but  now  ed  in  accord  and  satisfaction  is  essential, 
by  the  express  terms  of  that  rule  it  mii«{  be  Ansell  v.  Smith,  3  Dowl.  193.  But  pay- 
pleaded,  and  see  the  pleas,  replicatioDs,  &c.  ments  that  do  not  amount  to  a  bar,  but 
m  Burghart  v.  Angerstein,  6  Car.  &  P.  690  merely  to  reduce  the  damages,  need  not  be 
to  700,  and  post,  pleaded  specially,  but  may  be  given  in  evi- 

(/)  Payment  mu.st  now  be  pleaded,  Lin-  deuce  unaer  the  general  issue,  Ledyard  9. 
ley  9.  Polden,  3  Dowl.  780  ;  Fidgett  v.  Pen-  Boucher,  7  Car.  &  P.  1,  et  supr,  Sed  quart 
ny,  1  Crom.  M.  Ac  Ros.  108 ;  4  Ty^r.  650 ;  the  rule  requiring  payment  to  be  pleaded 
unless  the  particulars  of  the  plaintiff' 's  de-  specially,  was  to  prevent  surprise  on  the 
mand  admit  all  the  payments,  and  limit  the  plaintiff  upon  the  trial,  and  to  enable  him 
claim  to  the  sum  unpaid,  per  Parke,  B.  in  to  be  prepared  to  negative  pretended  pay- 
Coates  9.  Stephens,  2  Crom.  M.  &  Ros.  119.  ments  by  evidence.  It  would  seem,  there- 
It  seems,  however,  that  under  non  assump  fore,  the  admission  of  some  evidence,  under 
sit  payments  may  be  given  in  evidence  m  the  general  issue  is  on  principle  objectiona- 
reduction  of  damages,  Shirley  9.  Jacobs,  7  ble. 

Car.  &  P.  3  ;  2  Bing.  N.  C.  88 ;  but  then  (g)  "  Want  of  consideration,"— The  plead- 

unless  the  plaintiff's  particulars  have  admit-  ing  rules,  Hil.  T.  4  W.  4,  are  silent  as  to 

ted  the  payments,  the  defendant  will  have  pleading   the  want  of  consideration.      Ac- 

to  pay  the  costs,  although  he  paid  the  mon-  cording  to  Passenger  9.  Brookes,  7  Car.  Ac 

ey  into  Court,  Adlard  9.  Booth,  1  Bing.  N.  P.  110 ;  1  Bing.  N.  C.  587,  to  a  special  count 

C.  693 ;  2  Crom.  M.   &  Ros.  75.    Before  in   assumpsit,  the    want   of    consideration 

this  recent  rule,  payment  between  writ  and  should  be  pleaded  specially,  but  to  a  com- 

declaration  was  admissible  in  bar  under  non  man  indebitatus  county  the  want  of  consid- 

assumpsit,  1  B.  Ac  Adol.  570  ;  10  B.  Ac  Cres.  eration  for  the  promise  is  admissible  under 

677.    Payment  before  breach  may  be  plead-  the  common  plea  of  non  assumpsit,  and  see 

ed  without  averring  acceptance  in  satisfac-  Chitty,  jun.  Precedents,  203,  204,  289,  290  ; 

tion,  but  when  pleaded  after  breach,  although  see  form  of  pleas,  id.    And  yet  according 

before  commencement  of  action,  the  plea  to  the  instance  in  reg.  1,  viz.  that  in  an  ac- 

must  aver  that  the  payment  was  made  and  tion  on  a  warranty,  the  plea  of  non  assump- 

accepted  in  satisfaction,  and  the  plea  roust  sit  will  operate  as  a  denial  of  the  fact  of  a 

conclude    ^nth    a    verification.     Ansell    9.  warranty     upon   the    alleged    consideration, 

Smith,  3  Dowl.  193.    If  money  be  paid  into  seems  to  import  that  non  assumpsit  puts  in 

Court  pending  an  action,  it  must  be  pleaded  issue  as  well  the  consideration  as  the  prom- 

in  a  particular  form,  as  prescribed  by  3  Ac  4  ise. 

W.  4,  c.  42,  s.  21,  and  Reg.  Gen.  Hil.  T.  4  To  a  general   plea  Of  no  consideration, 

W.  4,  reg.   17  to  19;   Adlard  9.  Booth,  1  plaintiff,   instead  of  demurring,  may  reply 

Bing.  N.  C.  693.    Plea  of  payment  in  ac-  generally  that  there  was   a  consideration,  1 

cord  and  satisfaction  and  replication  held  Hodges,  66  ;  1  Bing.  N.  C.409  ;  2  Crom.  M. 

good,  Bramah  9.  Barker,  1  Hodges,  39 ;  1  Ac  Ros.  59  ;  as  to  a  plea  of  gaming  oonstd- 

Bing.  N.  C.  502,  S.  C.    An  averment  in  the  eration,  Boul.  9.  Coghlan,  1  Bing.  N.  C.  640. 
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of  consideration,  illegality  of  eonBiderati&n,  either  by  stftttitd  dr  eotfiiiidA    ^^j-^rir 
law  (A),  drawing,  indorsing,  ^accepting,  &c.,  bills  or   notes  by  way  of  &&•  ***^^'^**'- 

commodation  (i),  setoff  (A;),  mutual  credit,  unseaworthiness,  misrepresent 

Hodges,  94  ;  3  Dowl.  625,  S.  C.    If  a  con-  E.  441 ;  3  P.  &  D.  276,  S.  C.    And  a  spe- 

traci  be  $])eciaUy  declared  on  in  assumpsit,  cial  plea  of  the  statute  is  bad,  as  an  arga- 

BoUand,  B.  held  that  under  non  assumpsit  mentative  denial  of  the  facts  alleged  in  the 

the  defendant  could  not  insist  that  the  con-  declaration.    Leaf  v,  Suton,  2  Dowl.  N.  S. 

tract  was  not  in  writing  and  signed,  Ross  v,  300. 

Humphreys,  Easter  T.  IBS**),  Exchequer.  To  assumpsit  by  an  attorney  for  fees  and 
But  if  a  statute  expressly  reqnire  a  fact  to  business  done,  it  has  been  considered  neces- 
ht  proved  by  the  plaintiff  as  part  of  his  case,  sary  to  plead  specially  that  he  had  not  de- 
as  the  apothecary  act,  requiring  proof  of  livered  his  bill  signed  a  month  before  action 
jjlaintifT's  certificate,  or  that  he  was  in  prac-  commenced,  Moore  v.  Boulcolt,  5  Moore  & 
tice  before  a  certain  day,  then  the  absence  Scott,  122  j  1  Bing.  N.  C.  323;  3  Dowl.  145, 
of  that  evidence  need  not  be  pleaded  spe-  S.  C.  But  see  Bosanquet's  Rules,  51,  52, 
cially  to  an  action  by  such  apothecary  for  and  case  as  to  the  apothecary's  evidence, 
the  amount  of  his  bill,  Morgan  v.  Ruddock,  supra.  So  to  special  assumpsit  for  nonper- 
1  Har.  &  Woll.  505.  So  it  is  proper  to  formance  of  an  agreement  for  incorporeal 
plead  specially  that  defendant's  guarantee  hereditaments,  a  plea  that  the  agreement 
was  not  in  writing  and  signed,  Clancey  v.  was  void  because  not  under  seal  is  good ; 
Piggott,  4  Nev.  &  Man.  496;  1  Har.  ct  but  the  plaintifl' recovered  under  an  indebi- 
Woll.  20.  It  should  seem  that  to  sucli  a  latus  count  for  bv-gone  rent,  Bird  v.  Higin- 
plea  plaintiff  should  not  merely  reply  that  son,  1  Harr.  &  TfroU  61. 
there  was  an  agreement  in  writing,  and  con-  (//)  *'  Illegality  of  consideration,  either  by 
elude  to  the  country,  but  should  set  out  the  statute  or  common  law/'' — This  nile  is  very 
written  agreement  in  the  very  words,  and  explicit  see  a  good  note  in  Bosanquet  s 
conclude  with  a  verification,  so  that  the  Rules,  51,  note  19.  No  assignment  i»  rori/- 
Court  may  judge  of  the  sufficiency  of  the  ing  of  a  copv right  must  be  pleaded.  Bar- 
agreement,  Lowe  V.  Eldred,  3  Tyr.  234 ;  nett  c.  Glossop,  1  Bing.  N.  C.  633 ;  3  Dowl. 
and  see  form  of  plea  and  replication.  Hawes  665  ;  1  Hodges,  91.  Usury  must  be  plead- 
t>.  Armstrong,  1  Bing  N.  C.  763.  IWk-  ed  specially ;  3  Nev.  &  Man.  665;  1  Adol. 
fendant  be  confident  that  the  written  con-  &  Ell.  576,  S.  C.  As  to  illegality  of  busi- 
tract  is  insufficient  as  a  gtiaranlee,  he  may  ness  transacted  by  an  attorney  being  a  de- 
and  should  set  out  the  agreement  in  his  plea,  fence  to  an  action  on  his  bill,  Potts  v.  Spar- 
Clancey  v.  Pigjrott.  4  Nev.  &  3Ian.  496;  1  row,  1  Bing.  N.  C.  594;  3  Dowl.  630  S.  C: 
Harr.  &  Woll.  20  Barnett  ».  Glossop,  1  Bing.  N.  C.  633  ;  3 

A  defence  that  the  contract  was  not  to  be  Dow.  625,  S.   C. ;  Triebneer  v.  Ducrr.  1  B. 

completely  performed  within  a  year,  and  not  N.  C.  266,  and  such  a  plea   was  admitted 

in  writing,  must  be  specially  pleaded,  Ross  with  non   assumpsit,  id.  ibid     In  the  first 

».  Humphreys,  Exch.  Tr.  T.  1835  ;  Bosan-  it   was  held  that  illegality  of  consideration 

qupt,  1S3  ;  Charnock's  Rules,  1 17.  must  be    pleaded  specially  as    a    defence, 

Statute  of  Frauds.  It  is  now  settled  not  only  where  the  express  contract  in  which 
that  the  rules  of  Hil  T.  4  W.  4,  do  not  in-  the  plaintiff"  sues  was  illegal,  but  also  where 
terferc  with  the  evidence  required  to  be  illegal  services  having  been  performed  no 
proved  on  the  part  of  the  plaintiff'  as  a  ne-  contract  to  pay  for  them  could  be  inferred. 
ces<;ary  part  of  his  case.  Bultemere  v.  Usury,  1  Hodges'  Rep.  6. 
Hayes,  5  M  &  TV.  4()1  ^  under  non  as-  If  a  contract  be  void  as  entered  into  on 
sumpsii,  therefore,  the  plamtiff"  must  show  a  Sunday,  that  objection  must  be  pleaded 
that  the  statute  of  frauds  has  been  compli-  specially,  but  need  not  aver  that  such  con- 
ed with,  as  that  an  agreement  for  the  sale  tract  was  against  the  statute,  Peate  v  Dick- 
of  an  interest  in  land  was  in  writing.  So  ens,  1  Crom.  M.  vt  Ross.  422,  427. 
in  the  case  of  a  demise  for  three  years,  a  (i)  A  plea  of  no  consideration  generally  for 
writing  must  be  proved,  not  merely  on  a  accepting  or  indorsing,  without  stating  af- 
special  traverse  of  the  demise  but  where  firmatively  hon:  there  "was  no  consideration, 
the  denial  of  demise  is  included  in  the  and  showing  the  facts  why  the  defendant 
general  i'^sue.  So  also  that  a  contract  with-  ought  not  to  pay,  and  knowledge  of  them  on 
in  the  17th  Sect  for  sale  of  goods  above  the  the  part  of  the  plaintiff,  is  bad,  first,  because 
value  of  £10  was  in  writing;  Johnson  r.  it  amounts  to  the  general  issue,  the  law 
Dodgson.  2  M.  &  W.  653;  or  that  there  implying  a  consideration  for  an  acceptance 
was  an  acceptance  of  part.  Elliot  c.  Tho-  and  indorsement,  but  principally  because  it 
mas,  3  M  &  W.  173;  Fricker  r.  Thomlin-  does  not  confess  and  avoid,  or  state,  as  re- 
son  1  M.  &  Gr.  772.  So  also  in  the  case  quired  by  the  new  rales,  with  particularity, 
of  an  agreement  to  answer  for  the  debt  of  the  facts,  which  probably  are  more  within 
another;    Eastwood   c.   Kenyon,    11    A.  &  the   knowledge  of  the  defendant  than  the 

(k)  As  to  pleading  a   set-off  see  Bosan-  683;  4  Tyr.  8l8,  S.  C.j  5  Bar.   &  Adol. 

qupt's  Rules,  52,  note  50  ;  and  see  Duncan  866,  nnd  post. 
V.  Grant,  I  Crom.  M.  Ac  Ros.  283  ;  2  Dowl. 
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OP  THE  SEVERAL  FLEAS. 


I.  n      tation,  concealment,  deviation,  and  various  other  defences  must  be  plead- 
*«»«»•  ed(A). 


4.  In  dec- 
laration on 
policy,  the 
interest 
may  be  a- 
▼erred  to 
have  been 
in  several, 
and  proof 
of  either 
shall 
suffice. 

[ 'SIS  ] 

1.  Nimett 
factum  to 
be  consid- 
ered as 
merely  de- 
nying the 
execution 
of  the 
deed,  and 
all  other 
defences 
must  be 
specially 
stated. 


^^  4.  In  actions  on  policies  of  assurance,  tbe  interest  of  the  assured 
may  be  averred  thus : — ^  that  A.,  B.,  C,  and  D.,  or  some  one  of  them, 
were  or  was  interested,  &c. ;'  and  it  may  also  be  averred,  *  that  the  insur- 
ance was  made  for  the  use  and  benefit,  and  on  the  account  of  the  person 
or  persons  so  mterested.' 

*n.  In  Covenant  and  DAt. 
^^  1.    In  debt  on  specialty  or  covenant,  the  plea  of  non  est  factum  shaU 


plaintiff.  The  plaintiff  may  therefore  de- 
mur to  such  a  general  plea,  as  in  Law  d. 
Chifney,  1  Bing.  N.  C  267 ,  1  Scott,  95 ; 
French  v.  Archer,  3  Dowl  130 ;  Stoa^bton 
V.  Earl  Eilmorey,  1  Gale,  91 )  2  Dowl. 
785,  S.  C. ;  Easton  v.  Prachet,  6  Car.  &;  P. 
736 ;  1  Gale,  30  j  3  Dowl.  472,  S.  C  ;  Mills 
r.  Oddy,  3  Dowl.  730 ;  1  Gale,  92 ;  3  Car 
&  P.  728,  S.  C. ;  Pearce  v.  Champneys,  3 
Dowl.  276;  Stein  v.  Yglesias,  3  Dowl. 
250.  Reynolds  v.  Joemry,  3  Dowl.  453; 
Bramah  e.  Robeits,  1  Scott,  350;  1  Bing. 
N.  C.  409 ;  such  a  plea  in  the  terms  of  the 
rule  must  be  that  the  defendant  accepted, 
&c.  for  the  accommodation  of  a  named 
person,  2  Crom.  M.  Ac  Ros.  59 ;  1  51ood. 
A  Rob.  379  ;  1  Gale.  39;  3  Dowl.  472; 
plea  no  consideration  for  payment  bad,  I 
Gale,  59 ;  see  a  good  form  of  plea,  Stein 
o.  Yglesias,  1  Gale,  98  ;  1  Bing.  N.  C.  479, 
481.  And  after  demurrer  to  such  a  plea, 
/«are  to  amend  has  been  refused,  without  an 
affidavit  of  merits,  id,  ibid.;  and  Stough- 
ton  D.  Kilmorey,  3  Dowl.  706;  1  Gale,  91, 
S.  P.  But  an  issue  on  a  general  plea  of  no 
consideration  found  for  or  against  the  de- 
fendant will  be  good  aAer  verdict,  the  plain- 
tiff may  safely  take  issue,  either  generally 
that  there  was  a  sufficient  consideration, 
Mills  9.  Oddy,  6  Car.  &  P.  728 ;  3  Dowl. 
730 ;  1  Gale,  92,  S.  C.  ;  Easton  v.  Prachett, 
6  Car.  Ac  P.  736 ;  1  Gale,  30 ;  3  Dowl. 
472 ;  1  Mod.  Ac  Rob.  379 ;  (and  defendant's 
counsel  is  to  begin  at  the  tnal,  Mills  p.  Od- 
dy, 6  Car.  Ac  P.  728 ;  Homan  v.  Thompson, 
id.  717,  S.  P  ) ;  or  the  plaintiff  may  reply 
more  specially,  setting  oat  a  consideration  un- 
der a  videliret,  and  yet  concluding  to  the 
country,  Low  v  Burrows,  4  Nev.  Ac  Man. 
366 ;  1  Har.  Ac  Wol.  12. 

How  to  plead  specially ^  and  forms  of  suffi- 
cient pleas,  or  pleas  that  may  be  readily 
made  sufficient,  see  Stein  o.  Yglesias,  1 
Gale,  98  ;  Percival  v.  Framplin,  3  Dowl. 
748;  Heydon  v.  Thompson,  1  Adol  Ac  £1. 
210  ;  Bosanquet's  Rules,  104  ;  Byess  ».  Wy- 
lie,  3  Dowl  525  ;  1  Gale,  50  ;  1  Crom.  M.  & 
Ros.  «>86,  S.  C. ;  Bramah  v.  Baker,  1  Hodg- 
es, 66  ;  1  Bing  N.  C.  169 ;  3  Dowl.  492,  S. 

C. 

(A)  Pleas  qnaJifying  the  contract  alleged, 
A  plea  which  in  answer  to  the  contract  de- 
clared on,  sets  up  another  contract,  incom- 


patible with  it,  is  ill  as  amounting  to  the 
general  issue.  Morgan  v.  Pcbier,  3  Bing. 
N.  C.  457.  Where  the  declaration  stat- 
ed that  it  was  agreed  that  the  plaintiff 
should  sell  and  the  defendant  buy  a  certain 
messuage,  farm  and  lands  for  5s.,  that  the 
defendant  before  the  29tb  September,  1842, 
should  pay  for  the  fixtures,  manure.  Ace, 
which  should  be  lef\  on  the  29th  of  Sep- 
tember, such  sums  as  should  be  determined 
on  by  a  valuation,  in  case  such  valuation 
should  be  made  on  or  before  that  day,  but 
if  not  so  made,  then  a  reasonable  .sum,  and 
averring  that  no  valuation  was  made  on  the 
29th  of  September,  and  that  the  fixtures 
were  left  on  the  premises,  alleging  a  breach 
in  non  payment  of  the  reasonable  sum,  the 
defendant  pleaded  that  the  said  agreement 
in  the  declaration  was  an  agreement  by 
which  the  plaintiff  agreed  to  sell  and  the 
defendant  to  buy  all  that  messuage,  farm 
and  lands,  as  the  same  were  comprised  in 
a  certain  indenture  of  lease  for  the  residue 
of  a  term  of  fourteen  years ;  that  it  was 
further  agreed  that  the  plaintiff  on  receiving 
55  ,  and  such  sum  as  should  be  the  reasona- 
ble value  of  the  fixtures,  A:c ,  would  exe- 
cute an  assignment  of  the  indenture,  and 
that  upon  the  execution  of  such  assign n^ent 
and  payment  made  as  aforesaid  the  defend- 
ant snould  be  put  in  possession  of  the  pre- 
mises, fixtures,  Ace  and  averred  that  the 
plaintiff  did  not ;  nor  was  ready  and  will- 
ing to  execute  an  assignment  of  the  inden- 
ture, nor  was  he  ready  and  willing  to  put 
the  defendant  into  possession  of  the  pre- 
mises, fixtures,  Ace,  it  was  held  on  special 
demurrer,  that  as  the  plea  qualified  the  con- 
tract in  the  declaration  it  was  bad,  as 
amounting  to  non-assumpsit  Nash  v. 
Breeze,  12  L.  J.  R.  N.  S.  Exch  305.  Where 
a  declaration  in  a.s5umpsit  describes  the 
terms  of  the  contract  in  language  denoting 
that  a  particular  act  which  the  plaintiff  has 
engaged  to  do  is  to  be  independent  of,  or 
concurrent  with  acts  to  be  done  on  the  part 
of  the  defendant,  and  perfonnaoce  of  which 
therefore  it  is  not  averred  in  the  declaration, 
if  it  were  in  fact  a  condition  precedent,  non 
assumpsit  is  the  proper  plea,  and  under  it 
the  snecial  matter  may  be  given  in  evidence. 
Per  Maule.  J.  in  Keinblc  r.  Mills,  1  M.  At 
G.  770. 
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operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  only  (I)  ; 
and  all  other  defences  shall  be  spcctallj  pleaded,  inclading  matters  which 
make  the  deed  absolutely  void,  as  well  as  those  which  make  it  voidable. 


I.   IK   &8* 

suimiT. 


**  2.  The  plea  of  ^  ml  debet  shall  not  be  allowed  m  any  action.  2.  NU  de- 

*^  ''bet  aboUsh- 

ed. 
^^  8.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  ex-  3. '  piea  of 

change  and  promissory  notes,  the  defendant  may  |1ead  that  ^he  never  was  |' never 

indebted  in  manner  and  form  as  in  the  declaration  alleged  (m)  ;*  and  j^^^'J^'* 

such  plea  shall  have  the  same  operation  as  the  plea  of  non  aseumpeit  in  tiip  missibie  to 

debitatue  aseumpeit^  and  all  matters  in  confession  and  avoidance  shall  be  the  like 

pleaded  specially  as  above  directed  in  actions  of  assumpsit,  non^^p- 

sit  J  bat 

"  4.  In  other  actions  of  debt  in  which  the  plea  of  nil  debet  has  been  iMttcrs  in 
hitherto  allowed,  including  those  on  bills  of  exchange  and  promis84)ry  notes,  tJ^^'JpL 
the  defendant  shall  deny  specially  some  particular  matter  of  fact  alleged  dally 
in  the  declaration  or  plead  specially  in  confession  and  avoidance.  pleaded. 

i  t'  ^  4.  In  other 

actioDs  of 
^  debt  the 

pleas  to 

heXf  and 
*^  The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of  ^o  s^^®. 
the  goods  by  the  defendant,  but  not  of  the  plaintiff's  property  therein,  and  ^^|f  ^ 

xio  other  defence  than  such  denial  shall  be  admissible  under  that  plea  (n).  ance. 

m.  Off  HI- 

^  TIVUB. 

only  to  put 
IV.  In   Case.  inissoethc 

fact  of  de- 

^^1.  In  actions  on  the   case,  the  plea  of  not  guilty  shall  operate  as  a  the  specific 

denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have  been  go«Js,  and 

committed  by  the  defendant  (0),  and  not  of  the  facts  stated  in  *the  indues  Sff's^m^ 

mevkt  (p)  ;  and  no  other  defence  than  such  denial  shall  be  admissible  under  perty 

that  plea  ;  and  all  other  pleas  in  denial  shall  take  issue  on  some  particular  therein,  or 

matter  of  fact  alleged  in  the  declaration.     Ex.  gr.  In  an  action  on  the  ^J^^^  ^f 

case,  for  a  nuisance  to  the  occupation  of  a  house,  by  carrying  on  an  offensive  deface. 

trade,  the  plea  of  '  not  guilty'  will  operate  as  a  denial  only  that  the  defend-  [  *519  ] 

1.  Not 

(Z)  Bat  if  a  public  body  be  incorporated,  1  Gale,  130.  and  2  Crom.  M.  &  Ross.  I,  S.  C.  S^^ty  in 
by  a  statute,  with  a  special  power  of  exe-        (0)  So  in  an  action  for  keeping  a  miachie-  ^^'^y  ^?v 

eating  a  deed  in  a  certain  form,  then  non  voas  aninul,  a  plea  of  *<  not  guilty,"  denies  fop^lu^ 

est  factum  puts  in  issue  whether  the  deed  was  the  sdenttr  as  well  as  the  injury,  Thomas  ^^^J'^fr® 

execated  in  the  legal  form  v.  Morj^n,  2  Crom.  M.  ^  Bos.  496.    In  ^l^S^ 

(m)  If  a  plea  be  that  defendant  never  did  an  action  for  a  malicious  outlawry,  '*  not 

owty  instead  of  <<  never  was  indebted."  the  gnilty"  puts  in  issue  as   well   the  original 

form  prescribed  by  this  rule,  it  is  sufficient,  debt,  as  the  existence  of  reasonable   and 

but  the  Court  will  permit  an  amendment  on  protable  cause  for  the  preceding,  bat  not 

an  affidavit  of  merits,  Smedley  9.  Joyce,  1  the  reversal  of  the  outlawry,  Dnunmond  «. 

Tyr.  Ac  Granger,  84.  Pigou,  2  Bing.  N.  C.  114. 

(a)  Semblt.  that  if  a  defendant  merely  re-        (p)  Dukes  v.  Qostling,  1  Bing.  N.  0. 588; 

fused  to  deliver  up  a  chattel  on  the  ground  3  Dow/.  6l9,  S  C.    <'Not  guilty'' does  not 

of  his  lien  thereon,  that  woald  be  no  con-  put  in  issue  the  inducement  as  to  plaintiff's 

version,  and  might  at  lea.Ht  tn  trover  be  given  right,  though  in  some  degree  part  of  des- 

in  evidence  under  ''  not  guilty,"  and  ({were  cription  of  the  injury,  Frankum  v.  Earl  of 

whether  if  not  in  detinue  under  non  detinet.  Falmouth,   1  Harr.  h.  Wol.  1:4  Nev.  9t 

See  per  Parke,  B.  in  StancUfie  •.  Hardwick,  Man.  330  j  6  Car.  dc  P.  529,  S.  P. 


M 
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actor 

facts  stal- 
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rulQ, 
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apt  carried  on  the  ^illeg^d  trade  io  such  a  way  as  to  be  a  nuUaDce  to  the 
occupation  of  the  hou»e,  and  will  not  operate  as  a  denial  of  the  plaintiff 'a 
occupation  of  the  house  (A).  In  an  action  on  the  case  for  obstructing  a 
right  of  way,  such  plea  will  operate  as  a  denial  of  the  obstruction  only, 
and  not  of  the  plaintiff's  right  of  way  (r)  (B) ;  and  in  an  action  for  can- 
verting  the  plaintiff's  goods,  the  conversion  only,  and  not  the  plaintiff's 
title  to  th^  goods  (»)•  1°  ^^^  action  of  dander  of  the  plaintiff  in  his  office, 
p^ofes^ion,  or  trade,  the  plea  of  ^  not  guilty'  will  operate  to  the  same  extent 
precisely  as  at  pre^nt  in  denial  of  the  fact  of  s[)eaking  the  words,  of  speak- 
ipg  theo)  maUciovi^iy,  and  in  the  sense  imputed,  and  with  reference  to  the 
plaintiff's  office,  profession,  or  trade  (i)  :  but  it  will  not  operate  as  a  denial 
of  the  fact  of  the  plaintiff  holding  the  office,  or  being  of  the  profession  or 
trade  alleged.  In  actions  for  an  escape,  it  will  operate  as  a  denial  of  the 
peglect  or  default  of  the  sheriff  or  his  officers,  but  not  of  the  debt,  judg- 
caent,  or  preliminary  proceedings.  In  this  form  of  action  against  a  carrier ^ 
the  plea  of  ^  uot  guilty'  will  operate  as  a  denial  of  the  loss  or  damage,  but 
not  of  the  receipt  of  the  goods  by  the  defendant,  as  a  carrier  for  hire,  or 
of  the  purpose  for  which  they  were  received. 


(A)  Injuries  to  Real  property ^  EasemantSj 
(J^.  In  an  action  for  erecting  a  cesspool 
near  a  well,  and  thereby  contaminating  the 
water  of  the  well,  the  plea  of  not  guilty 
puts  in  issue  both  the  fact  of  the  erection  of 
the  cesspool  and  that  the  water  was  thereby 
contaminated.  Norton  v.  Scholefield,  9  M. 
dc  W.  665  ;  I  Dowl.  N.  S.  638,  S.  C 

In  an  action  by  a  reversioner  for  an  injury 
to  his  land,  in  the  possession  of  his  lessee, 
the  defendant  by  the  plea  of  not  guilty  ad- 
mits the  reversionary  interest  of  the  plain- 


prendre.  or  of  way  or  other  easement,  or  \o 
the  use  of  lights)  to  have  existed  from  lime 
immemorial,  it  shall  be  sufficient  to  allege 
the  enjoyment  thereof  as  of  right  by  the 
occupiers  of  the  tenements,  in  respect  where- 
of the  land  is  claimed  for  and  during  such 
of  the  periods  mentioned  in  that  act  as  may 
be  applicable  to  the  case  and  without  claim- 
ing in  the  name  or  right  of  the  owner  in 
fee,  as  was  before  usually  done,  and  if  the 
other  party  shall  intend  to  rely  on  any  pro- 
viso, exception,  incapacity,  disability,  con- 


tiff',   the  demise  and  the  tenancy,   and  the    tract,  agreement,   or    other   matter   therein 


injurious  act  alone  is  put  in  issue.    Paine  p. 
Alderson,  4  Bing.  N.  C.  702. 

(r)  Or  right  to  a  drain,  1  Gale,  62. 

(B)  Thus  in  an  action  for  diverting  a 
stream  of  water,  on  the  plea  of  not  gnilty, 
the  only  matter  in  issue  is  the  fact  of  the 
diYersiou,  and  the  allegation  that  the  de- 
fendant wrongfully  '*  diverted  the  water" 
does  not  put  the  title  in  issue.  Franklin  ». 
JSarl  of  Falmouth,  2  A.  &  E.  452  :  4  N.  & 
M.  330 ;  S.  C.  or  any  fact  alleged  by  way 
of  inducement  in  the  declaration.  Dukes 
».  Gostling,  I  Bing.  588  j  3  Dowl.  619,  S. 
C. 

Before  the  2  &  3  W.  4,  c.  71,  S.  5,  al- 
though plaintiffs  were  allowed  to  declare 
generally  in  actions  on  the  case  stating  that 
by  reason  of  their  possession  of  a  messuage 
oar  other  corporeal  tenement,  they  were  en- 
titled to  a  right  of  common  or  of  way,  &c. 
without  showing  the  origin  of  the  right  or 
any  deviation  title ;  yet  in  other  pleadings, 
particularly  in  trespass  and  replevin,  it  was 
essential  to  justify  or  claim  under  some 
owner  in  fee  and  then  to  state  the  deviation 
title,  however  difficult  and  prolix.  The 
aJaove  Statute  enacts,  that  in  all  pleadings 
to  actions  of  trespass  and  in  all  other  plead- 
ings, whereia  before  the  passing  of  that  act, 
it  would  have  been  necessary  to  allege  the 
right  (tttUieetj  of  common  or  other  profit  & 


before  mentioned,  or  any  cause  or  matter  of 
fact  or  of  law  not  inconsistent  with  tlie 
simple  fact  of  enjoyment,  the  same  shall  be 
sj^ecially  alleged  and  sset  forth  in  answer  to 
the  allegation  of  the  parly  claiming  and 
shall  not  be  received  in  evidence  in  any 
general  traverse  or  denial  of  such  allegation. 
This  enactment  has  introduced  a  much  more 
concise  mode  of  claiming  rights  of  this 
nature. 

(s)  See  pleas  of  property  in  defendant  in 
trespass,  Wilton  v.  Edwards,  6  Car.  &  P. 
677  ;  plea  that  sale  to  plaintiff  was  fraudulent, 
1  Moo.  &  Rob.  400 ;  transfer  for  value  and 
replication,  1  Hodges,  98  j  1  Bing.  N.  C. 
(kil ;  seizure  under  a/  fa.  and  replication, 
I  Bing.  N.  C.  721  ;  seizure  under  four  war- 
rants, t  Adol.  &c  £11.  264 ;  tenancy  in  com- 
mon, or  partnership,  must  be  pleaded,  Sian- 
cliffe  V.  Haniwick,  3  Dowl.  762  ;  2  Cr.  M. 
<te  Ros.  1  ;  I  Gale,  127 ;  Bosanquet's  Rules, 
57,  note  55.  But  a  mere  refusal  to  deliver 
a  chattel  on  the  grotmd  that  defendant  had 
a  lien  may  be  admissible  under  <*  not  guil- 
ty,'' id.f  ibid,  ;  Supra,  n.  (n). 

(t)  In  an  action  for  a  hbel,  '*  not  guilty" 
suffices,  if  upon  the  whole  context,  the  ju- 
ry cati  be  induced  to  find  it  to  be  no  libel,  1 
Gale,  69.  When  it  may  be  advi.sable  to 
plead  a  justification  to  mitigate  damages, 
Chalmers  v.  Shackle,  6  Car.  dc  P.  475. 


*'  2.     All  matters  in  confession  aud  avoidance  shall  be  pleaded  specially     iv.  in 
as  m  actions  of  assumpsit  (u),  *^^**- 

'^  2.  All  mat- 

_  ters  ID  con- 

^  fessioD  and 

avoicUiDC* 

•V.   J/4  Trespass.  tobe plead- 

'^  ed  special- 

"1. In  actions  of  trespass  quare  claasamfregit^  the  close  or  place  in  [  *520  ] 
which,  &;c.,  must  be  designated  in  the  declaration  by  name  or  abuttals  or  l-  A  dec- 
other  description^  in  failure  whereof  the  defendant  may  demur  specially  (1).  1**"^**°*^  ^^^ 

laad,  Uc.  must  state  the  name  or  abuttals,  wVc.  or  tlie  defendant  may  demur. 

"  2.  In  actions  of  trespass  quare  clausum /regit,  the  plea  of '  not  guilty'  ^-  "^^^^ 
shall  operate  as  a  denial  that  the  defendant  committed  the  trespass  alleg-  be  a  denial 
ed  (^)  in  the  place  mentioned,   bat  not  as  a  denial  of  the  plaintiff's  pos-  of  the  de- 
session,  or  right  of  possession  of  that  place,   which,   if  intended  to  be  de-  Pendant's 
nied,  mast  be  traversed  specially.  bm  nm^f' 

piaintifi''s  possession  or  right  of  possession,  and  which  must  be  specially  traversed. 
"  3.  In  actions  of  trespass  de  bonis  asportatis,   the  plea  of  *  not  guilty'  «   ^^^ 
shall  operate  as  a  denial  of  the  defendant  having  committed  the  trespass  giiiUy"  to 
alleged  (a;)  by  taking  or  damaging  the  goods  mentioned  Ca:),  but  not  of  the  trespass 
plaintiff's  property  therein  (y)..  ^^JJJ  ^^ 

be  considered  only  a  denial  of  taking^  or  merely  damaging:  the  goods,  and  uot  of  the  plaintiff's  property. 

"  4.  Where  in  an  action  of  trespass  quare  dausuvi  fregit,  the  defend- 
ant  pleads  a  right  of  way  with    carnages   and  cattle,   and  on  foot,  in  the  rieht^  ^ 
same  plea,  and  issue  is  taken  thereon,  the  plea  shall  be  taken  distributively ;  way  with 
and  if  the  right  of  way  with  cattle,  or  on  foot  only,  shall  bo  found  by  the  carriages, 
jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  such  of  the  tres-  on  foot^if 
passes   proved  as  shall  be  justified  by  the  right  of  way  so  found,   and  for  traversed 

the  plaintiff  in  respect  of  such  of  the  trespasses  as  shall  not  be  so  lustified.  sball  be 

**  consider* 

ed  distributive,  and  the  proof  of  either  shall,  pro  tantOj  entitle  the  defendant  to  a  verdict,  ^^, 

"  5.  And  where  in  an  action  of  trespass  quare  clausum  fregit^  the  de-  ^  g  • 
fendant  pleads  a  right  of  common  of  pasture  for  divers  kinds  of  cattle,  ex.  piea  of 
gr.  horses,  sheep,  oxen,  and  cows,  and  issue  is  taken  thereon,  if  a  right  of  right  of 
common  for  some  particular  kind  of  commonable  cattle  can  only  be  found  by  ^^^j5c{. 
the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  such  of  the  ant  do  not 
trespasses  proved;  as  shall  be  justified  by  the  right  of  common  so  found,  and  P.^ve  a 
for   the  plaintiff  in  respect  of  the  trespasses  which   shall  not   be  justified,  "if  k\nds 

of  cattle,  he  is  to  have  a  verdict  pro  tanto. 

"  6.  And  in  all  actions  in  which  such  right  of  way  or  common  as  afore-  g^  j^  ^^ 

actions  the 
(«)    Therefore     defendant's     partnership  damages,  id.  ibid.   385,  588,  589 ;  5  Moore  same  rule 
with  plaintiff  must    be    pleaded   in    troeerj  6c  P.  520 ;  3  Bos.  Ac  Pul.  589.  to  prevail 
Stanch ffe   v.    Hardwick,  3    Dowl.  762.    A        (x)  Pearcy  v.  W^alter,  6  Car.  dc  P.  232.        as  regards 
denial  of  plaintiff's  possession  of  ^ods,  or        (x)  See  preceding  note.                                rights  of 
assignees'  denial  of  their  being  assignees  of       (tj)    Therefore   to    trespass    for    taking  way  or 
a  bankrupt.  Best  v.  Thomas,  6  Car.  ^  P.  goods,  the  defendant  must  plead  specially  common. 
611.    The  tnUh    of  the    slander    must    be  that  the  $roods  were  their  property  as  as- 
pleaded  specially,  Chalmers  v.  Shackle,  6  signees  of  a  bankrupt,  Jones  v.  Brown,  1 
Car.  &  P.  475 ;  and  it  seems  questionable  Bing.  N.  C.  484,  where  see  form  of  piea 
whether  it  could  bo  given  in  evidence  un-  and  replication, 
der  ''not    gnilty,"    even   in   mitigation   of 


(1)  Ante  377  note. 
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said,  or  other  similar  right,  is  so  pleaded,  that  the  allegations  *a8  to  the 
extent  of  the  right  are  capable  of  being  constraed  distributivelj,  thej  shall 
be  taken  distributivelj." 

Flea  of  The  3  &  4  W.  4,  c.  42,  s.  21,  and  Reg.  Gen.  4  W.  4,  give  a  plea 

of  ^^ey   ^'  payment  of  money  into  Court  by  leave  of  a  judge  in  some  actions  for 
into  Ck>ait.  ^<^«  (2) ;  and  Reg.  Gen.  HiL  T.  4  W  4,  reg.  17,  prescribes  the  form  of 
such  plea  (a)t* 


II.  OF  THE  QUALITT  OF  FLVAS  IN  BAB. 

There  are  some  genercd  quaUtien  which  affect  pleas  in  bar,  and  some 
ruU9  which  prevail  in  the  constniction  of  them,  which  it  is  advisable  to 
consider  before  we  inquire  into  their /orm.  The  general  quaHtiee  of  a 
plea  in  bar  are, — 

Ist,  That  it  be  adapted  to  the  nature  and  form  of  the  action,  and  also 
be  conformable  to  the  count. 

2dlj,  That  it  answers  all  which  it  assumes  to  answer,  and  no  more. 
8dly,  That  it  deny,  or  admit  and  avoid  the  facts ;  and  herein  of  giving 
color,  and  of  pleas  amounting  to  the  general  issue. 
4thly,  That  it  be  single. 
5thly,  Certain. 

6thly,  Direct  and  positive,  and  not  argumentative. 
7thly,  Capable  of  trial. 
And  8thly,  True ;  and  herein  of  sham  pleas. 

1st.  JEoery  plea  in  bar  must  be  adapted  to  the  nature  of  the  aetum^  and 

ist.  Con-    eofformable  to  the  count  (&).     Therefore  in  an  action  against  husband  and 

formable     ^ife  for  words  spoken  by  the  wife,  a  plea  that "  they*'  are  not  gailtj  in- 

tionand^    stead  of*'  she  is  not  guilty,"  appears  to  be  improper  (tf)  (1).     We  have 

coant,  and  already  seen  what  are  the  appropriate  general  issues  and  special  pleas  in 

to  the  al-     each  action.    If  the  defendant  plead  a  plea  not  adapted  to  the  nature  of 

^ich,        ^®  actions,  as  nil  debet  in  assumpsit  ((2)  ;  or  non-assumpsit  in  debt  («)  ;  or 

a  plea  of  set-off  to  an  action  of  debt,  as  if  it  were  an  action  of  assumpsit 

sit  (/)  ;  the  plaintiff  may  treat  it  as  a  nullity,  and  sign  judgment  (g).    But 

the  plea  of  *'  not  guilty"  in  an  action  of  debt  on  a  penal  statute,  is  not 

such  a  nullity  as  will  warrant  the  plaintiff  in  signing  judgment  (A)  ;  nor  is 

the  plea  of  fdl  debet  in  an  action  of  debt  on  a  judgment  (i).     So,  a  plea  in 

[  *522  ]  assumpsit  *that  the  defendant  ^'  did  not  undertake,  (omitting  '  or  promise,') 

in  manner,"  &;c.  concluding  to  the  country,  is  not  a  plea  which  can  be  treat- 

(z)  See  form  in  trooer  and  replication,  5  action  for  a  tnrt.    And  see  Stra.  574,  1022  - 

Car.  Ac  P.  712.  Lawes  on  PI.  527.                                       ' 

(a)  3Chii.Gen.  Prac.  684to687.  (e)  East,   549;    11    Id,    442;  4    TaunU 

(6>  Co.  Lit.  303  a,  285  b;  BacAb.  Pleas,  lAl ;  1  Chit.   Rep.    716,  note;    Tidd,    9th 

1.  ptr  tot. ;  1  Rol.  Rep.  216.  ed.  476. 

(c)  1  Rol.  Rep.  216.  (/)  2  M.  &  Sel  606. 

{d)  Barnes,  257  ;  Tidd,  9th  ed.  563,  476.  \g)  See  Tidd,  9th  ed.  563. 

Bed  vide  Rep.  T.  Hardw.  179;  4  Taunt.  (A)  1  T.  R.   462;  3   B.  dc  P.   Ill,  174- 

164.    See  I  Chit.  Rep.  715,  716,  n.,  and  Com.  Dig.  Pleader.  2  S.  11,  s.  17.                 ' 

cases  there   collected   as   to   pleading  not  (t)  2  Chit.  Rep.  239. 
gmLty  in  asiumpsU  or  non-assimpsU  in   an 


(i)  Vide  Chsw  v.  Woole]r>  7  Johns.  402. 
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ed  as  a  nullity  (£).  Where  the  plea  though  iDformal,  goes  to  the  substance  n. 
of  the  action,  as  nil  debet  to  debt  on  bond,  the  plaintiff  should  demur,  and  ^vj^^jtos. 
not  sign  judgment  (Z)  ;  and  in  general,  where  the  defendant  pleads  an  im« 
proper  plea,  the  safer  course  is  to  demur,  or  move  the  Court  to  set  it 
aside  (m)  (1).  In  debt  for  £1,800,  the  defendant  pleaded  that  he  did  not 
owe  '^  the  said  sum  of  £10  above  mentioned ;"  and  the  Court,  after  issue 
joined  would  not  compel  him  to  amend  (n).  If  declaration  state  breach 
of  condition  of  bond  in  non  payment  of  a  principal  sum^  a  plea  of  pay- 
ment of  that  and  of  the  interest  tJurean  is  bad  (o).  But  the  plaintiff  9?tt^A^, 
instead  of  demurring,  safely  take  issue  in  the  words  of  the  plea,  so  that 
the  unnecessary  averment  in  the  plea  cannot  be  treated  by  the  defendant  as 
surplusage  (o). 

The  plea  must  not  only  be  adapted  to  the  nature  of  the  action^  but  also 
be  eonfoTmaiie  to  the  count.  Thus,  if  an  assignee  of  a  bankrupt  declare 
that  the  defendant  was  indebted  to  the  bankrupt,  and  promised  the  plain* 
tiff,  as  assignee^  to  pay  him,  the  defendant  cannot  plead  that  the  cause  of 
action  did  not  accrue  to  the  ianAru/?^  within  six  ; ears;  because  the  plea 
does  not  answer  the  promise  laid  in  the  declaration,  and  precludes  the  plain- 
tiff from  proving  a  promise  to  himself,  and  is  therefore  bad  on  demurrer  (/>). 
And  in  debt  qui  tam^  a  plea  that  the  defendant  doth  not  owe  the  money 
^^  to  the  plaintiff"  alone,  is  insufficient,  though  if  it  had  been  nil  debet 
generally,  it  would  have  sufficed  (jf).  So  the  plea  must  not,  contrary  to 
the  legal  effect,  treat  an  instrument  as  a  promissory  note  when  it  was 
not  so  declared  on  (r).  So,  it  is  a  rule  that  if  to  a  transitory  action,  the 
defendant  plead  any  matter  which  is  itself  transitory,  he  is  obliged  to  lay 
it  at  the  place  mentioned  in  the  declaration  (s)  ;  but  if  the  jurisdiction  be 
local,  the  defendant  must  plead  it  in  the  county  or  parish  where  the 
matter  arose,  and  conclude  with  a  traverse  of  having  been  guilty  else- 
where (0  9  And  at  common  law,  the  cause  must  have  been  tried  there,  and 
not  in  the  county  where  the  action  was  laid,  otherwise  it  was  error ;  though 
this  as  far  as  regards  the  trial,  no  longer  obtains,  the  action  being  uni* 
formly  tried  in  the  county  where  the  venue  is  laid  in  the  declaration  (u). 
So,  when  the  time  is  not  material,  it  is  a  rule  that  the  plea  ^should  follow  [  *528  ] 
the  day  in  the  declaration,  and  if  it  be  material  to  vary  from  it  the  plea 
should  conclude  with  a  traverse  (x).  Where,  however,  there  is  no  ground 
to  intend  the  contrary,  the  plea  will  be  considered  as  conformable  to  the 
count :  thus,  in  assumpsit  against  an  executor,  on  the  promise  of  his  testa- 
tar^  the  defendant  pleaded  that  he  did  not  undertake,  and  it  was  objected, 
that  it  did  not  appear  by  the  plea,  who  did  not  assume,  but  it  was  adjudged 
that  it  should  be  intended  that  the  defendant  meant  to  plead  that  the  testator 

(k)  3  D.  Ac  R.  621.  (q)  Hob.  327,  328 ;  Reg.  Plac  302  ;  Bac. 

CO  5  T.  R.   152  -f  5  £sp.  Rep.  38  ;  antCf  Ab.  Action,  qui  tam^  D.    See  ante,  521. 

483.  (r)  1  Harr.  &  WoU.  426. 

(m)  1  Barr.  59 ;  2  T.  R.  390 ;  7  Id.  530  ;  (s)  1  Saund.  247,  note  1,  8  a,  note  1 ;  85, 

Rep.  Temp.  Hardw.  179  ;  5  T  R.  152.  note  1 ;  2  id.  5  b,  note  3. 

(n)  1  D.  &  R.  473.     See  1  M.  &  P.  276.  (t)  Id. 

Sed  vide  3  B.  &  F.  174  ;  ant€f  481,  note  (n).  (u)  Id.    See  1  Saund.  98,  note  1. 

(o)  Bishton  9.  Evans,  2  Crom.  M.  6c  Kos.  (x)  1  Saund.  14,  81  a,  note  3  ;  2  /</.  5  b, 

14.  note  3  ;  Com.  Dig.  Pleader,  £.  4;  Seepost^ 

(p)  2  Stra.  919;  2  Hen.  Bla.  561.  as  to  Qua  est  eaddH. 


(I)  Bat  in  FaUs  p.  Stickney,  3  Johns.  541,  the  court  say,  that  if  a  plea  is  bad  or  frivolous, 
the  plaintiff  ought  either  to  demur  to  it,  or  treat  it  as  a  nullity,  and  enter  a  defimlt  without 
any  appUcadon  to  the  court.    See  Mawin  «.  Wilkins»  1  Aiken,  107. 
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IT.        did  not  promise,  as  there  was  no  count  in  the  declaration  on  a  promise  by 
oriLrrfEs.  y,^  executor  (^). 

The  instances  in  which  a  plea  may  be  treated  as  a  sham  plea  and  as  a 
nullity,  in  consequence  of  the  matter  pleaded  being  inconsistent  and  impos- 
sible, with  reference  to  the  declaration,  will  be  hereafter  mentioned. 

cf'J'ij  2dlv.    The  defendant   mu8t  take   in    the  introductorv  part  of  his  plea 

onoula  an-  i\       •      •      •     »  i      i  .  »  "     *•    t  - 

swer  the  as  well  as  HI  the  body   to  plead  to  ana  answer  every  part  of  the  causes  of 

whole  action  char;^ed  in  the  declaration,  for  otherwise  the  plaintiflT,  after  proving 

vhih^he  *^®  incts  under  the  general  issue,  will  recover  for  all  that  has  not  been  jus- 

excepiion  tified,  and  this  without  new  assigning,  but  not  so  as  to  mere  matters  in  ag- 

ofmauers  gruvaiion  (z). 
in  ag^ra- 

Sd/^M  3^'j'  I^  ^^  *  ^^^^  '^^*  every  plea  must   answer  the  whole  declaration  or 

answer  aU  <^otint,  or  rather  all  that  it  assumes  in  the  introductory  part  to  answer,  and 
it  assumes  no  more  (a)  (1).     If  a  plea  begin  only  as  an  answer  to  part,  and  is  in  truth 
to  answer,   \^^^  .j^  aimwer  to  {)art,  as  if  the  defendant  in  tresfjass  for  taking  two  sheep 
more.         plead  that  the   plaintiff  ^  ought  not  to  have    his  action  as  to  (m^,"  because 
he  took  that  one  doing  damage  on  his  close,  &c.  and  does  not  in  that  or  any 
other  plea  (b)  notice  the  remainder  of  the  declaration,  ihe  plaintiff  cannot 
demur  to  tiie  plea,  for  it  is  suiHcient  as  far  as  it  extends,  but  must  takejudg- 
ment  for  the  [►art  unanswered  as  by  nil  dicit  (2),     If  he  demur  or  plead 
over,  without  taking  such  judgment  the  whole  action  is  diacontinued  (c)  (3)  ; 
for  in  such  case  the  plaintiff,  by  omitting  to  enforce  his  claim  in  respect  of 
[  •524  "J  the  'unanswered  portion  of  such  claim  by  taking  judgment,  or  to  resign  it 
hy  entering  a  nolle  prosequi  thereto,  causes  a  chasm  or  hiatus  in  the  proceed- 
ings (d).     But  where  to  a  declaration  in  debt  demanding  £60  and  contain- 

(y)  1  Lev.  184;  Latch.  125.  606.  607;  2  Marsh.  301,  S.  C.    However, 

(z)  Bash  V.   Parker,  I  Bin?.  N.  C.  72;  at  any  time   dunng   the    same  term,  the 

and  .see  2  Crom.  M.  6u  Ros.  32U.  plaintiff  may  rectify  his  mistake  by  taking 

(a)  Co.  Lit.   i^03  a;  Com.   Di:^.   Pleader,  judgment,  Sira.  303;   Lord   Ra}'m.  716;   l 

£.  1,36;   1  Saund.  28,  n    3,  and  notes  e,  f,  Salk.  180.     And  a  discontinuance  is  cured 

g,  h,  5lh  edit. ;  2  B.  &  P.   427  ;  3  Id.   174  ;  after  verdict  bv  statute  32  Hen.  8,  c.  30  ;  1 

Sieph  2d  ed.  253  ;  1  Tyr.  Ac  Gr.  65  ;  5  Tyr.  Hen    Bla.  64 1';  and  after  judgment  by  nil 

421  ;  2  Cr.  M.  «Sk  Ros.  50.  dirit.  confession,  or  »on  sum  inJormatus,'hy  4 

Cb)  1  Saund.  28.  n.  g.  5lh  edit. ;  6  Bing.  &  5  Ann.  c.  16. 
590,  per  Bosanquet,  J.  (d)  Discontinuance    is  either  of  process 

(c)  Salk.    179 ;    1   Saund.  28,  note  3 ;  I  or  of  pleading.    As  to  continuances,  &c. 

Hen.  Bla.  645;  1  B.  Ac   P.  411;  6  Taunt.  Tidd,  9ih  ed.  678  ;  Steph.  2d  edit.  33. 


D  mil,  ,^vj  ;  rieicner  r.  recK,  ni  raiicn,  izn-^  isarnara  r,  uumy,  o  Jaunt. 
.r  V.  Southwick,  11  Johns.  583,587;  Van  Ncs  v.  Hamilton,  19  Johns.  374; 
iolnies,  lb  Johns.  28;  19  Wend.  517;  17  Wend.  188;  Carpenter  p.  Briggs, 
I,  31  ;  Gray  v.  Ayres,  7  Dana,  375 ;  Cooper  v.  Greeley,  1  Denio,  317. 


(1)  Vide  Nevin.s  v.  Keeler,  6  Johns.  63  ;  RijiLTs  r.  Denniston,  3  Johns.  Cas.  Ui8 ;   Boyd 
©.Weeks,  5   Hill,  393;  Fletcher  r.  Peck,  6  (Yanch,   126;  Barnard  r,  Duihy,  5  Taunt. 
27;  Spencer 
Halleii  V.  Holmes, 
In  Vermont, 

(2)  Carpenter  v.  Briggs,  ]5  Vermont,  34  ;  Culbertson  v.  Stanley.  6  BlacKf.  67  ;  Cross  v. 
Wat.son,  6  Blackf  130 ;  Deshler  ?•  Hodge-?.  3  Alabama,  509 ;  Hunt  r.  Blansur,  5  Blackf. 
214.  In  New  York  a  plaintiff'  is  not  liound  to  take  judgment  by  »il  dicit  where  a  defective 
plea  is  interposed,  but  mav  demur  j^'cnerallv.  Underwood  v.  Campbell,  13  Wendell,  78 : 
Elhridge  r.  O.sborn,  12  Wendell,  399. 

(3)  Sec  Frost  v.  Hammett,  11  Pick.  70;  Earle  r.  Hall,  22  Pick.  102,  106;  Sames  p. 
Skinner,  l6  Mass.  343.  *'  It  appears  to  me."  vsays  Ch.  Justice  Spencer,  in  reference  to  the 
text,  and  to  1  Saund.  28,  n.  3,  "  that  the  position  laid  down  by  Mr  Chitty,  and  Serjeant 
Williams,  is  not  law,  and  the  cases  they  refer  to  do  not  bear  out  the  proposition.  On  the 
contrary,  there  are  several  cises,  which  are  directly  opposed  to  it,"  Arc.  Sterling  v  Sher- 
wood, 20  Johns.  206.  In  Riggs  v.  Denniston,  3  Johns.  205,  Kent,  J.,  lays  down  the  rule 
thus  :  That  as  the  plea  did  not,  either  by  denying  or  ju.siifying,  meet  the  whole  matter  or 
gravamen  contained  in  the  count,  it  was  for  that  reason  bad  ;  and  he  referred  to  2  Vent.  193. 
Cro.  Jar.  27  ;  Cro.  Eliz.  434.  It  does  not  expressly  appear  by  the  case,  Tihether  the  plea 
professed  to  answer  the  whole  declaration  or  not ;  but  I  infer  that  it  did  not,  or  else  that 
would  have  been  relied  on  in  the  opmiotf  deUv<!re(l. 
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ing  Ax  counts  for  £10  each,  the  defendant  pleaded  that  he  did  not  owe  the  n. 
BEid  sum  of  £10,  above  demanded,  and  the  plaintiff  treated  the  plea  as  a  <»^^"^»»- 
nullity  and  signed  judgment,  the  Court  set  the  judgment  aside  on  the  ground 
that  the  "  of  £10"  might  be  struck  out  as  surplusage  (e).  If  the  plea  pro- 
fess to  answer  only  a  part,  but  afterwards  answers  more,  it  has  been  held 
that  the  plaintiff  should  not  demur,  but  should  take  judgment  for  the  part 
not  mentioned  in  the  beginning  of  the  plea  (/)  (1). 

But  if  a  plea  profess  in  its  commencement  to  answer  the  whole  cause  of 
action,  and  afterwards  answer  only  a  part,  the  whole  plea  is  bad  (^)  (2),  and 
in  this  instance  the  plea  being  insufficient,  the  plaintiff's  course  is  to  demur 
generally  or  specially,  and  there  will  be  no  discontinuance  by  so  doing,  or 
by  replying,  instead  of  taking  judgment  as  to  the  unanswered  part  (A)  (3). 
As  if  in  covenant  for  seven  quarters'  rent,  a  plea  profess  to  answer  the 
whole,  but  only  show  a  surrender  before  the  last  four  of  the  seven  quarters' 
rent  accrued  due,  it  is  bad  on  demurrer,  because,  it  does  not  answer  the 
whole  breach,  which  is  not  entire,  but  part  of  it  may  be  proved  (i).  And 
where  to  a  declaration  for  a  libel,  which  charged  that  the  plaintiff  had  been 
three  times  suspended  for  misconduct  as  a  proctor,  the  defendant  pleaded 
to  the  whole  declaration  that  the  plaintiff  had  been  once  so  suspended,  it 
was  held  on  demurrer  that  the  plea  was  altogether  bad  :  although  as  the  li- 
bel was  divisible,  the  plea  would  have  been  sufficient  had  it  been  confiaed 
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e)  Risdale  17.  Kelly,   1  Cromp.  Ac  Jer.  murred  to  coiUd  not  ojperate  as  a  discoutinu- 

ance.    And  see  per  Bosanquet;  J.  6  Bing. 

(/)  1   Stra.  303;  1  Saund.  28,  note  3,  595. 

ace.    fiai  see  2    B.  &  P.    427,  where   it  Cg)  1  Saand.  28,  n.  3;    Willes,  55;    1 

was  decided  that  when  a  plea  begin  as  an  Salk.  179 ;  1  Chit.  Rep.   132 ;   2  B.  6c  C. 

answer  to  part,  and  contains  in  the  body  of  477  :  3  D.  6c  R.  647,  S.  C. 

it  an  answer  to  the  whole,  the  plaintiff  may  (h)  Crump  v.    Adney,    3    Tyr.    279;    6 

demur;   but  (as  observed  in  note  g.  to  1  Taunt   646,647;  Steph.  2d  edit.  245 ;  2  B. 

Saund.  28,  5th  ed.)  in  this  case  there  was  a  &  C.  477  ;  2  D.  &  B.  647,  S.  C. ;  6  Bing. 

plea  of  non  assumpsit  to  the  whole  declara-  266. 

tion,  so  that  the  special  plea  which  was  de-  (»)  5  Taunt.  27.    See  1  B.  6c  C.  460. 

•  (I)  Hallett  e.  Holmes,  18  Johns.  28.  Vide  Nevins  v.  Keeler,  6  Johns.  63;  Loder  v, 
Phelps,  13  Wend.  48  ;  Bdwards  v.  White,  12  Conn.  28.  In  England,  if  a  plea  begins  as 
an  answer  only  to  a  part  of  the  declaration,  and  is  in  truth  only  an  answer  to  part,  the 
plaintiflf  must  take  judgment  for  the  part  unanswered  as  by  nil  dicU,  Here,  a  general  de- 
murrer to  such  a  plea  is  sustained.  Etheridge  v.  Osborn,  12  Wend.  402.  This  is  a  fatal 
defect.  Sterlings  Sherwood,  20  Johns.  204  ;  Hecock  v.  Coates,  2  Wend.  419;  Slocum  r. 
Despard,  8  ib.  (U5.  The  court  repose  themselves  upon  the  opinion  of  Willes,  Ch.  J.,  in 
BuUythorpe  r.  Turner,  Willes,  475,  80,  and  Velv.  38,  Cro.  Jac.  27,  Cro.  Eliz.  434,  2  Vcn- 
iris   19;<,  and  3  Johns.  Cas.  205.     Vide  6  Greenl.  476. 

(2)  Nevins  v.  Keeler,  6  Johns.  65 ;  Stilwell  v.  Hasbrouck,  1  Hill,  561 ;  Gillespie  v. 
Thomas,  15  Wendell,  464;  Lattin  0.  Vail,  17  Wendell,  188;  Hallett  v.  Holmes.  18 
Johns.  28  .  Loder  ».  Phelps,  13  Wendell,  46  ;  Van  Ness  v.  Hamilton,  19  Johns.  349;  Tay- 
lor v.  Bank  of  Kentucky,  2  J.  J.  Marsh.  564;  Etheridge  v,  Osborne,  12  Wendell,  399; 
Slocum  V.  Despard,  8  Wendell,  615;  Hickok  v.  Coates,  2  Wendell,  419;  Postmaster  v, 
Beeder.  4  Wash.  C.  C.  678;  Farquhar  i>.  Collins,  3  A.  K.  Marsh.  31;  Underwood  v. 
Campbell,  13  Wendell,  78;  Brewster  ».  Hobart,  15  Pick.  302;  Phelps  r.  Sowles,  19 
Wendell  547 ;  Frink  v.  King,  3  Scammon,  144  ;  Snyder  v.  Gaither,  3  Scammon,  91 ;  Wei- 
mer  v.  Shelton,  7  Mi.ssouri,  237 ;  Adams  v.  M'Millan,  7  Porter,  73 ;  Tappan  1;  Prescott,  9 
N.  Hamp.  531  ;  Bettle  v.  Wilson,  14  Ohio,  257  ;  Hawk  v.  Pollard.  6  Blackf.  108 ;  Hickley 
Grosjean,  6  Blackf.  351  ;  Bust  v.  Smith,  5  Blackf.  352. 

All  material  allegations  in  pleading  not  denied  are  admitted.  Cheever  v.  Mirick,  2  N. 
Hamp.  376 :  Carpenter  r.  Briggs,  15  Vermont,  34  ;  Briggs  v.  Dorr,  19  Johns.  95 ;  Ray- 
mond V  Wheeler,  9  Cowen,  295.  A  plea  to  the  whole  declaration,  if  insufficient  as  to  anv 
count,  will  not  be  sustained.  Clark  «.  Schwing,  1  Dana,  333.  But  see  U.  States  v.  Willard, 
1  Paine,  539. 

A  plea,  which  may  be  taken  as  true  and  yet  some  cause  of  action  remain  is  bad,  Fowler 
V.  Commonwealth,  I  Dana,  958. 

r3)  Lattin  «.  Vail,  17  Wend  188 ;  Grain  9.  Yates,  2  Harr.  6c  Gill.  332,  States  Treasurer 
9.  Holmes,  4  VennoDt,  110. 

Vol.  I.  70 


1 


s.  in  the  introdaction,  &c.  to  tbe  charge  of  the  single  8aspen8M>n  (ib).  Bo,  if 
quauties.  Jjj  trespass  the  defendant  assume  in  the  introductory  part  of  his  plea  to  jua- 
tifj  an  assault,  battery,  and  wounding^  and  afterwards  mereljshow  that  by 
virtue  of  a  writ  he  arrested  the  ptaintitT,  but  alleged  nothing  to  justify  the 
wounding^  this  is  bad  on  demurrer  ({)  (1).  But  these  rules  should  be  un- 
derstood with  this  qualification,  that  the  part  of  the  declaration  which  is 
professed  to  be,  but  is  not  answered  by  the  plea,  is  material  and  the  gist 
[  *525  ]  of  the  action ;  for  *where  anything  is  inserted  in  the  declaration  merely 
as  matter  of  aggravation^  the  plea  need  not  answer  or  justify  that,  and 
the  answering  the  matter  which  is  the  gist  of  the  action  will  suffice  (?»). 

A  general  charge  ought  to  be  answered  in  every  part,  but  it  is  said  to 
be  sufficient  to  answer  a  collateral  issue  in  the  words  of  the  plaintiff  (n). 
Thus,  in  an  action  of  waste  in  cutting  twenty  trees,  the  defendant  ought 
to  plead  that  he  did  not  cut  the  said  trees,  or  either  of  them^  or  the  tra- 
verse would  be  too  large  ;  though  in  debt  on  an  obligation  that  he  shall  do 
no  waste,  if  the  breach  assigned  is  that  he  cut  twenty  oaks,  it  is  sufficient 
to  plead  that  he  did  not  cut  the  said  twenty  oaks  modo  et  forma  {o),  A 
plea  in  bar  to  an  avowry  for  rent  for  X120  that  the  said  ^120  were  not 
due,  without  saying  "  or  any  part  thereof,"  is  bad  on  demurrer  (  jp).  The 
points  on  this  subject  will  be  more  fully  stated  when  we  consider  the  nft* 
ture  of  Traver$e$. 

The  fault  of  discontinuance  in  pleading  may  occur  in  a  replication ;  as 
where  a  plea  to  the  whole  of  an  entire  and  indirisible  claim  is  not  answered 
or  noticed  in  toto  by  the  plaintiff  (g). 

4thl7.  A  4thly.  A  plea  in  bar,  unlike  a  plea  in  abatement,  offisra  matter  which  b 
Sw""!^  a  conclusive  answer  or  defence  to  the  action  upon  the  merits.  It  is  obri- 
oonf^s  0U8  that  such  a  plea  must  contain  either.  Ist,  a  traverse  or  denial  of  the 
aJ»^*^oid;  plaintiff's  allegations;  or,  2dly,  an  express  or  implied  admission  that  such 
^givSg"^  allegations  are  true,  with  a  statement  of  matter  which  destroys  their  effect. 
color,  and  In  other  words,  a  plea  in  bar  must  deni/^  or  confess  and  avoid  the  facts 
of»P«^«l  stated  in  the  declaration  (r).  Pleas  in  bar  are  not  therefore  susceptible  of 
amoiuiting  *°y  ^^^^  division  than,  Ist,  pleas  of  traverse  or  denial;  2dly,  pleas  by 
to  the         way  of  confession  and  avoidance. 

general  Pleas  in  denial  are  either  the  general  issue  in  those  actions  in  which  so 

general  a  traverse  is  admissible,  or  they  occur  in  instances  in  which,  there 
being  no  general  issue,  as  in  covenant  &c.,  some  specific  fact  is  speeialij 
disputed.  The  doctrine  of  7}raverses  will  be  discussed  in  a  subsequent  part 
of  the  work. 

The  quality  of  a  plea  in  confession  and  avoidance  is  more  peculiar,  and 

(k)  6  Bing.  266,  and  587,  S.  C.  daration,    Worley  v.  Harrison,  2  Ner.  h 

(Q  L  Sauod.  29fi,  n   1 ;  8  T.  R.  299 ;  6  T.  l^lan.  173. 

R  562 ;  7  Taant.  6s9 ;  1  Moore,  420,  S  C.  («)  Cro   Eliz.  84 ;  3  B.  &  P.  348 )  Com. 

(m)  1  HcD.  B».  555 ;  2  Campb.   175 ;  1  Dig.  Pleader,  G.  15 

Saund.  28,  note  3;  3  T,   R.  297;  3  Wils.  (o)  Cro.    Eliz.  84  j    Yelv.   225;  see  2 

20;  2  Wils.  313;  Com.  Dig  Pleader,  E   1.  Saiuid.  5   b,  c,   d,   e,  when   traverse  iw 

Quar^.f  whether  a  plea  directly  and  express-  placr  alleged, 

ly  denying  the  facts  alleged  in  one  count  (p)3B.AcF.  348. 

and  wholly  inapplicable  to  the  other  canse  (g)  See  1  B.  dc  C.  460,  465,  466 ;  2  D. « 

of  action  stated  in  the  declaration,  but  with-  R.  471,  S.  C. ;  andjwjt,  as  to  Traverses, 

out   any    iHtrodwtory    staument    professedly  (r)  See  Reg.  PI.  59;  21  H.  6,  12;  TuMy 

limiting  its  application  to  the  first  count ,  is  9th  ed.  653  ;  5  B  &  C.  479 ;  4  B.  &  C  457 ; 

to  be  considered  as  a  plea  to  that  count  only.  Steph.  on  Pleading,  2d  ed.  171. 
or  as  an  informal  answer  to  the  whole  de- 

(1)  Ste  Gates  v.  Lonnsbury,  20  Johns.  4^7. 


issue. 
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demands  particalar  attention.  A  plea  of  this  description  is  either  •in^'u*-  , .  n.  ^^ 
tifieation  or  excuse  of  the  matters  alleged  in  the  declaration ;  as  im-  ^^^"^^ 
prisonment  under  a  magistrate's  warrant,  or  son  assault  demesne  in  tres- 
pass ;  or  it  is  in  discharge  of  the  same  action  bj  subsequent  matter,  as 
accord  and  satisfaction,  or  a  release  («).  It  is  observable  that  each  of  these 
pleas  admits  the  mere  fads  stated  in  the  declaration,  as  that  the  defendant 
committed  the  trespasses  charged;  that  the  contract  was  made  or  the 
debt  was  incurred,  &c.  But  the  matter  which  they  allege  b;  way  of  defence 
defeats  or  avoids  the  legal  effect  of  those  debts,  and  disapproves,  if  true, 
the  plaintiff's  right  of  action.  As  a  part  of  this  rule  that  a  plea  must  eith- 
er traverse  or  deny,  or  confess  and  avoids  it  was  in  a  late  case  held  that  a 
plea  of  discharge  under  an  insolvent  act,  from  liability  to  perform  the  prom- 
\%e^  laid  in  the  declaration,  must  expressly  confess  such  promises  to  have  been 
made,  and  this  not  hypothetically ;  and  that  therefore  a  plea  of  discharge 
from  the  alleged  promises,  *'(f  any  such  were  made^^  was  demurrable  (f). 
So,  very  recently,  a  pica  of  the  statute  of  limitations,  alleging  that  the  cause 
of  action,  **  if  any  such  there  be,"  did  not  accrue,  &c.,  was  bad  on  special 
demurrer  (u)  ;  and  yet  it  has  been  the  course  in  various  pleas,  as  in  those 
to  the  jurisdiction,  and  in  pleas  in  abatement  of  nonjoinder,  to  introduce 
those  words. 

The  principles  of  pleading,  and  now  as  we  have  just  seen  the  express 
rules  (a;),  require  in  general  that  matter  in  confession  and  avoidance  should 
be  specialltf  pleaded^  and  not  be  given  in  evidence  under  the  general  issue 
or  traverse  (y).  The  important  relaxation  of  or  departure  from  this  rule, 
in  many  instances  in  assumpsit,  debt  on  simple  contract,  and  case,  has  been 
already  adverted  to ;  but  we  have  shown  that  the  defendant,  even  in  those 
actions,  already  had  the  option  of  pleading  matter  in  confession  and  avoid- 
ance specially  (z). 

An  important  rule  of  pleading  is  deducible  from  the  principle  that  a  Of  giving 
plea  in  bar  must  traverse,  or  confess  and  avoid,  the  matter  to  which  it  is  ^^^^  (*)• 
applied,  namely,  that  a  plea  in   confession  and  avoidance  mxi^igive  Color; 
and  on  this  rule  chiefly  depends  the  doctrine  that  a  special  plea,  not  plead- 
ed as  a  general  issue,  but  which  is  so  in  effect,  will  be  defective. 

It  is  plain  that  a  plea  which  shows  new  matter  in  avoidance  or  discharge 
of  the  plaintiff's  allegations  is  double  and  argumentative  (5),  if  it  do  not 
admit  the  apparent  truth  of  those  allegations  as  matter  of  fact.  There 
can  be  no  occasion  to  adduce  grounds  for  defeating  the  *o|)eration  of  dis-  [  *527  ] 
puted  £acts.  The  plea  in  avoidance  must  therefore  give  color  to  the 
plaintiff,  that  is,  must  give  him  credit  for  having  an  apparent  or  prima  fa* 
de  right  of  action,  independently  of  the  matter  disclosed  in  the  plea  to 
destroy  it. 


Where  tho  defence  consists  of  matter  of  fact^  merely  amounting  to  a  ck-  Of  pleas 
nial  of  such  allegations  in  the  declaration,  as   the  plaintiff  would  on  the  J?"^"***^ 
general  issue  be  bound  to  prove  in  support  of  hia  case,  a  sp^al  plea  ^^  J^ 


(t)  See  Com.   Dig.  Pleader,  3   M.    12:  M  Ante,  ATS,  480;  Stephen,  2d  ed.  19d, 

Stej^.  2d  ed.  Z^,  240.  199. 

(0  Qonld  o.  Lasbarv,  1  Crom.  M.  &  Ros.  (z)  Anie,  480,  4  B.  &  C.  947  ;  1  M.  &  P. 

251 ;  2  Dowl.  707 ;  ui  qnart,  this  has  since  30^ ;  see  Steph.  2d  ed.  196  to  201. 

teen  donbted.  {a)  See  a  recent  funn  of  color,  1  Bin^.  N. 

(»)  Margetts  v.  Bays,  K.  B.  15  Jan.  Hil.  C.  484. 

T.  A.  D.  1836.  {h)  As  to  these  faults  in  a  plea,  86e  poU  ; 

(x)  Amu,  518.  and  mUt,  226,  23d,  237. 
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n.       is  bad  as  unneoessary,  and  amounting  to  the  general  issne  (1)  ;  first,  be- 
QUALrtas.   cause  such  special  plea,  if  considered  as  a  traverse^  tends  to  needless  pro- 
of giving  ijxity  and  expense,  and  is  an  argumentative  denial  and  a  departure  from 
the  prescribed  forms  of  pleading  the  general  issue  ;  and,  secondly,  if  view- 
ed as  a  plea  in  cor^ession  and  avoidance^  it  does  not  give  color  or  a  plaus- 
ible ground  of  action  to  the  plain tiflf  (c). 

Thus,  in  assumpsit,  or  debt  on  a  simple  contract,  a  plea  of  matter  which 
shows  that  no  such  contract  was  in  fact  made,  is  bad  ;  as  a  plea  in  action 
for  the  price  of  a  horse, "  that  the  defendant  did  not  buy  the  horse"  (rf). 
So  in  an  action  of  assumpsit  against  a  defendant  for  the  use  and  occupation 
of  a  house  ^'  by  A.  his  wife,  at  his  request,"  a  plea  that  A.  was  not  the 
defendant's  wife  is  bad  («).  And  in  trespass  for  taking  personal  property, 
the  defendant  cannot  plead  property  in  a  stranger  or  himself  (/  )  ;  because 
that  goes  to  contradict  the  evidence  which  the  plaintiff  must  adduce  on  the 
general  issue  in  support  of  his  case.  So  in  trespass  to  land,  the  plaintiff 
must  prove  upon  the  general  issue  his  possession  thereof  at  the  time  the 
trespasses  were  committed  (^)  ;  therefore  a  plea  that  a  plaintiff  ^'  had  no 
such  close"  (h)  is  bad.  And  if  in  trespass  for  breaking  and  entering  the 
plaintiff's  house,  and  taking  ^'  ^iV  goods,  the  defendant  justify  as  sheriff 
under  9k  fieri  facias  against  the  goods  of  a  third  person,  the  plea  will  be 
bad  if  it  state  that  the  defendant  took  the  goods  mentiofied  in  the  declor 
ration  (i).  So,  where  in  a  declaration  for  slander,  the  words  set  out  im- 
ported an  unqualified  assertion  by  the  defendant  that  the  plaintiff  was  insol- 
vent, and  in  a  plea  of  justification,  the  defendant  only  admitted  that  he  u^ 
tered  words  importing  that  he  had  mentioned  the  fact,  on  the  authority  of 
a  third  person^  who  was  the  author ;  the  Court  held  the  plea  bad,  be- 
cause it  did  not  confess  and  avoid  the  charge  laid  in  the  declaration  (A). 
[  *528  ]  In  trespass  for  an  'assault  and  battery,  where  the  defendant  pleaded  that 
he  was  riding  ahorse  in  the  highway,  and  that  his  horse  being  frightened 
and  ran  away  with  him,  and  that  the  plaintiff  was  desired  to  go  out  of  the 
way,  and  did  not,  and  the  horse  ran  upon  the  plaintiff  against  the  defendant's 
will ;  on  demurrer,  the  plaintiff  had  judgment,  because  the  defendant  had 

(c)  Com.  Dig.  Pleader,  E.  13j  Bac.  Ab.  («)  Chit.  Rep.  642. 

Pleas.  G.  3;  3  Bla.  Com.  309;  1  M.   &  P.  (/)  Ld.  Raym.  88,89;  1  Vent.   249:  2 

291,  308  ;  4  B.  &  C.  547;  Stephen,  2d  ed.  Lev.  92  ;  Cro.  Eliz.  329. 

459.    In  1  M.   &  P.  307,  the  Court  com-  (g)  Antt,  500. 

plained  of  the  contradiction  in  the  books  as  Qi)  10  Hen.  6,  16 ;  Stephen,  2  ed.  459. 

to  what  plea  amoants  to  the  general  issue.  See  yariotts  other  instances  put,  id.  459  to 

{d)  Via.   Ab.     Ctrtamty  in  Pltadinsj  £.  461. 

15,  cites  Bro.  Traverse,  pi.  276 ;  22  £aw.  4,  (t)  See  the  forms,  post^  vol.  iii. 

29.  {h)  10  B.  &  C.  263. 


(1)  Therefore  the  plea  of  nul  tiel  corporation  to  an  action  of  assumpsit  against  a  corpo- 
ration, is  bad  on  special  demurrer,  as  amounting  to  the  general  issue.  Bank  of  Anbum 
V.  Weed,  19  Johns.  300.  Vide  Kenedy  v.  Strong.  10  Johns.  289.  Richanis  ».  Cuyler,  2 
Hall,  201 J  Potter  v.  Stanley,  1  D.  Chip.  243  j  Burton  v.  Bostwick,  Brayt.  195;  Merriite. 
Miller,  13  Vermont,  416;  Thayer  ».  Brewer,  15  Pick.  217,  219;  Martin  r.  Woods,  6 
Ma«s.  6  ;  Gardner  v.  Webber,  17  Pick.  407.  Little  o.  BoUes,  7  Halst.  171.  So,  in  an  ac- 
tion upon  a  joint  promissory  note,  plea  that  it  was  the  separate  note  of  the  defendant,  is 
bad  upon  special  demurrer,  as  amounting  to  the  general  issue.  Van  Ness  e.  Forrest,  8 
Cranch,  30.  See  Wheeler  v.  Curtis,  11  Wend.  660.  A  plea  of  license  in  an  action  ^ar9 
dausum  fregit^  from  one  having  only  a  possessory  right  to  ihe  locus  in  quo,  without  giving 
color  to  the  plaintiff,  is  bad,  as  amounting  only  to  the  |eneral  issue  Underwood  v.  Camp* 
bell,  13  Wend.  78.  CoUett  v,  Flinn,  5  Cowen,  466.  under  the  general  issne,  the  plain- 
tiff must  prove  his  possession,  and  the  plea  of  license  as  there  pleaded  raised  a  queatun  of 
pofiseasion  only,  ana  was  therefore  bad.    lb. 
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assumed  to  jafitify  the  battery,  and  yet  had  not  confessed  that  which       ^ 
amounted  to  a  battery  by   himself;  for  if  the  horse  ran  away  against  the  ^^^'^l**- 
Vfill  of  the  rider,  it  could  not  be  said,  with  any  color  of  reason,  to  be  a  color!^*'** 
battery  in  the  rider ;  and  it  was  observed  by  the  Court,  that  if  the  plaintiff 
had  pleaded  not  guilty,  this  matter  might  have  acquitted  him  upon  evi* 
dence  (Z). 

The  common  allegation  in  a  plea,  by  way  of  introduction,  that  the  cause 
of  action  laid  in  one  count,  and  the  cause  of  action  laid  in  another  count, 
are  one  and  the  same,  showing  matter  in  discharge  of  one  cause  of  action 
only,  seems  to  render  the  plea  defective,  as  amounting  to  the  general  is- 
sue (m).  Tbe  fault  in  question  is  no  ground  of  error ;  and  it  can  it  seems 
only  be  objected  to  by  a  special  demurrer  (n).  It  has  even  been  said  that 
the  Only  mode  of  taking  advantage  of  the  defect  is  to  apply  to  the  Court  to 
set  aside  the  plea  (o)  (1)  ;  but  it  is  difficult  to  imagine  upon  wbat  princi- 
ple the  right  of  demurrer  can  be  excluded ;  and  there  are  many  instances 
in  which  it  has  been  exercised  (p). 

In  the  above  instances  the  mere  facta  are  denied,  and  no  question  otlaw  ^^i^^^^ 
upon  their  effect  is  raised.  Where  the  cause  of  action  is  avoided  by  matter 
ex  post  facto,  Ks  payment,  accord  and  satisfaction,  &c.  it  may  always  be 
specially  pleaded  (9).  So,  where  the  defence  consists  of  matter  of  Zat^;, 
where  in  other  words  the  mere  facts  charged  in  the  declaration  are  admit- 
ted, and  their  legcU  operation  is  disputed  by  matter  alleged  in  the  plea,  the 
defendant  need  not  plead  the  general  issue,  and  the  plea  may  be  special. 
In  this  case,  from  the  nature  of  the  defence,  the  plaintiff  has  an  implied 
color  of  action,  bad  indeed  in  point  of  law  if  the  facts  pleaded  be  true,  but 
which  is  properly  referred  to  the  decision  of  the  Court  (r).  Thus,  in  as- 
sumpsit,  the  defendant  Toay  specially  plead  infancy,  lunacy  or  coverture, 
when  the  contract  was  made ;  or  illegality  of  consideration,  as  usury  or 
gaming ;  or  that  tbe  engagement  was  void,  as  not  being  in  writing,  accord- 
ing  to  the  statute  of  frauds  («).  So,  a  plea  in  assumpsit  for  *goods  sold,  L  ^^^  J 
that  they  were  sold  by  A.  as  the  plaintiff's  agent,  that  the  agent  sold  them 
as  bis  own  with  the  plaintiff 's  privity,  and  that  the  defendant  was  not  aware 
of  the  real  facts,  and  showing  a  debt  from  the  agent  as  a  setroff  is  good  ; 
for  this  matter  operates  as  a  legal  extinguishment  of  a  debt  not  otherwise 
denied  (£).  So,  a  plea  in  trover,  that  A.  was  possessed  of  and  lost  the 
goods,  that  B.  found  them,  and  gave  them  to  the  plaintiff,  who  lost  them, 
and  that  the  defendant  found  them,  and  by  the  command  of  A.  converted 
them,  was  held  sufficient,  because  it  gave  an  implied  color  by  confessing 
the  possession  and  property  in  the  plaintiff  against  all  but  the  lawful  own- 
er (u). 


411. 


;/)  Salk.  637  j   Ld.  Raym.  38 ;  3  Wils.  (5)  1  M.  &  F.  294,  308 ;  4  Bing.  470,  S. 

C. ;  4B.  and  Aid.  595;  sed  vide  U  Price, 

(m)  AMte^  413  ;  Freem.  367 ;  vide  post,  as  494  ;  and  as  to  the  replication,  &c.  see  id. ; 

to  the  Qius  est  eadem.  ante,  480,  508,  1  Crom.  dc  M.  239.    At  the 

(r)  See  post,  as  to  the  consequences  of  trial  of  an  action  on  a  guarantee,  the  plain- 
not  giving  express  color  when  necessary.  tiff  would  be  bound  to  prove  a  written  con- 

(0)  See  Hob.  127  )  1  Leon.   178 ;  2  Rol.  tract,  but  still  it  is  not  stated  in  the  declara- 

Rep.  140 ;  Com.  Dig.  Pleader,  G.  14 ;  Ste-  tion  that  it  was  in  writing,  and  this  may  be 

phen,  2d  ed.  463.  considered  a  defence  on  matter  of  Ian, 

(p)  And  see  6  East,  582,  597;  2  Chit.  (0  4  B.  &  C.  547;  6  D.  &  R.  42,  S.  C. 

Rep.  642.  (u)  Cro.  £1.  262,  539  ;  8  Co.  90  b  ;  Com. 

(j)  IM.  &P.  308;  4B.  &C.  552.  Dig.  Pleader,  E.    14,  ace.;   Latch.  185;    1 

(r)  Tidd,  9th  ed.  653.  Leon.  177,  stmb,  contra. 


(1)  Vide  WhittlflMv  v.  WolooU»  2  Day,  431 
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tt.  So,  without  glTiDg  expregs  color,  the  defendant  nmj  plead  in  tresp^fis  or 

qpiLmtM.  trover,  that  A.  was  po99e99ed  of  the  goods,  not  alleging  they  were  his 
Ofj^Tmg  ^^^^  ^^ j  ^1^  |.|^^^  j^  market  overt  to  the  defendant ;  or  £at  B.  took  them 
de  quodam  iffnoto^  and  waived  them  within  the  defendant's  manor,  where- 
fore he  took  them :  because  snch  plea  gives  an  implied  color,  and  does  not 
deny  bat  that  the  property  was  in  the  plaintiff;  and  the  defendant  is  not 
bound  to  show  expressly  in  whom  it  was  (:r).  So,  in  trespass  for  taking 
corn,  the  defendant  may  plead  that  he  took  them  as  tithe  or  as  wreck, 
without  giving  express  color  (y).  The  plea  of  liherum  tenementum  mstj 
also  be  considered  as  giving  implied  color  (2),  for  it  tacitly  admits  that  in 
point  of  fact  the  plaintiff  may  have  been  in  potsesmon  of  the  loeu$  m  quoj 
(which,  as  in  the  case  of  personal  property^  prima  facie  entitles  the  plun- 
tiff  to  maintain  trespass  against  all  the  world  but  the  rightful  owner  (a),  } 
but  insists  that  in  point  of  law  such  possession  is  unlawful  (i).  So,  in 
trespass  to  lands,  if  the  defendant  aver  that  the  plaintiff  was  seized,  and 
claim  under  a  demise  from  him,  express  color  need  not  be  given  (c) ;  but 
a  plea  of  such  demise  **  by  virtue  whereof  the  defendant  entered  and  was 
possessed^''  at  the  time  of  the  trespasses,  appears  to  be  bad,  as  amounting 
to  the  general  issue  (d).  The  unnecessary  addition  of  color  appears  to  be 
no  ground  of  demurrer,  for  the  introduction  of  superfluous  words  of  fonA 
will  not  vitiate  («). 
Of  express  But  where  from  the  nature  of  the  defence,  the  plaintiff  would  have  no 
^^*  implied  color  of  action,  the  defendant  cannot  plead  specially  any  matter 
which  controverts  what  the  plaintiff  would  on  the  general  issue  be  bound  to 
r  *680  ]  prove  without  giving  expreee  color  (/).  Express  color  •is  defined  to  be 
**  a  feigned  matter  pleaaed  by  the  defendant  in  trespass,  from  which  the 
plaintiff  seems  to  have  a  good  cause  of  action,  whereas  he  has  in  truth  only 
an  appearance  or  color  of  cause"  (^).  Thus,  in  an  action  of  trespass  to 
land,  if  the  defendant  plead  a  possessory  title  under  a  demise  from  a  third 
person,  this  plea,  showing  that  the  right  of  possession  is  in  the  defendant, 
would,  without  giving  express  color,  amount  to  the  general  issue  (A) ; 
for  it  goes  to  deny  that  the  trespass  was,  as  alleged  in  the  declaration, 
committed  in  the  plaintiff  ^9  close,  and  shows  the  right  of  possession  in 
the  defendant,  although  the  possessory  right  and  possession  of  the  plain* 
tiff  are  the  very  ^t  of  his  action.  But  if  the  defendant,  after  stating 
his  own  title,  allege,  as  is  usual,  that  the  plaintiff  entered  upon  his  p08> 
session  "  under  color  of  a  charter  of  demise  for  life  made  to  the  plaintiff 
before  the  demise  to  the  defendant,"  by  the  former  proprietor  of  the  ea- 
state,  from  whom  the  defendant  derives  title,  and  ^^  that  tiie  defendant  re- 
entered, &c./'  this  creates  a  question  of  law  for  the  decision  of  the 
Court)  and  by  that  means  prevents  the  plea  from  amounting  to  the  general 
issue,  and  being  matter  of  fiction  or  supposal,  is  not  traversable  (t).  As 
the  plaintiff  cannot  traverse  the  colorable  tide  given  him,  he  must  in  his 


X)  10  Co.  90  b.  East,  215 ;  3  Bta.  Com.  309 ;  Reg.  Flac.  303 ; 

y)  10  Co  88  a,  &c.  \  Reg.  Fl.  304.  Doc.  Plac.  Color ;  Doct.  &  Stad.  lib.  2,  e. 


f; 

T2)  7  T.  R.  354  ;  8  id.  403  ;  see  ante^  53 ;  3  Salk.  273 ;  Bac.  Ab.  Pleas,  T.  8 ;  Com. 

503,  504.  Dig.  plead.  3  M.  40.    Eipress  color  explaiD- 

(a)  Cro.  CI.  262 ;  1  East,  244.  ed,  Stephen,  2d  ed.  245 ;  see  the  form  and 

(b)  As  to  this  plea,  see  I  Saund.  299  e.  notes,  post^  vol.  iii. 
c;  3  Salk.  273 ;  Tidd,  9th  ed.  653.  {g)  Bac.  Ab.  Trespass,  I.  4. 
/)  Stv.  352 ;  Steph.  2d  edit.  4l0.  (h)  2  Sannd.  401 ;   7  T.  R.  354 ;  8  Id. 

(e)  1  East,  219 ;  ante,  229.  406 ;  1  East,  215  -,  Com.  Dig.  Pleader,  3  M. 

(/)  2  Saund.  401  a  ;  10  Co.  88  ;  &c. ;  40,  41. 

Cro.  El.  76 ;  8  T.  R.  406.    As  to  color  in  (»)  1  East,  213, 215;  3  Salk.  273. 
pleading  in  general,  see  10  Ca  86,  dec. ;  1 


repii«atioD  either  travene  or  avoid  the  defendaot's  title  as  alleged  in  the       ^* 
plea«  or  demur  if  it  be  iosafiBcient  in  law.     So,  in  trespass  for  taking  ^^^7|'** 
goods,  if  the  defendant  plead  that  A.   was  possessed  of  them  as  of  his  colwJ^^ 
own  proper  goods^  and  sold  them  in  market  overt  to  the  defendant,  the  de- 
fendant must  give  express  color,  for  this  plea  alle^ng  that  A.   was  pos- 
sessed of  his  own  property,  amounts  to  a  denial  that  the  plaintiff  had  any 
property  in  them,  and  therefore  i^ves  no  color  of  action :  and  the  color 
usually  given  in  such  case  is  that  the  defendant  bailed  the  goods  to  a 
stranger  who  delivered  them  to  the  plaintiff,  from  whom  the  defendant 
took  them  (1c). 

The   subde  and  somewhat  intricate  doctrine  of  eocpress  color  is  not  of 
Tery  freauent  occurrence  in  pleading,  and  it  seems  can  only  arise  at  the 

f  resent  day  in  trespass,  and  is  rarely  adopted  except  in  trespass  to  land, 
t  is  obviously  founded  on  the  principle  that  a  plea  in  bar  must  deny,  or 
admit  and  avoid  the  facts  charged  by  the  plaintiff.  The  object  of  using 
it  is  in  general  either  to  compel  the  plaintiff  expressly  to  traverse  or  avoid 
the  defendant's  title.  If  the  plea  consists  of  distinct  allegations,  showing 
a  lengthened  descent  from  several  successive  persons  or  various  deeds, 
&e.  constituting  the  defendant's  title,  the  plaintiff  can  traverse  one  only  of 
such  allegation  or  Meeds,  &c. ;  and  thus  he  admits  the  rest,  which  often  [  *581  ] 
presents  an  adequate  reason  for  giving  an  express  color  in  trespass  to  land. 
And  where  the  facts  are  admitted  by  both  parties,  and  a  legal  question  on- 
ly arises  on  the  title,  the  plea  is  useful  and  proper,  as  the  question  may 
thus  be  put  upon  record  and  may  be  tried  upon  a  demurrer,  and  the  ex- 
pense of  a  trial  will  thus  be  avoided  (Z). 

It  is  impolitic  unnecessarily  to  venture  upon  new  forms  of  pleading  in  ^^  ^^ 
any  case,  but  especially  when  the  defendant  has  recourse  to  fiction,  and  ^^'^' 
so  technical  a  doctrine  as  that  under  consideration.  The  plea  should  give 
the  color  just  mentioned,  namely,  a  *^  charter  of  demise  to  the  plaintiff 
for  life,"  sc,  averring  that  nothing  passed  thereby ;  as  it  is  the  form 
which  is  always  used  (m).  It  is  a  most  important  rule  that  the  colorable 
title  given  must  be  plausible  or  afford  a  suppositious  right ; — such  as 
might  induce  an  unlearned  person  to  imagine  sufficient ;  and  yet  it  must 
be  in  legal  strictness  inadequate  to  defeat  the  defendant's  title  as  shown  in 
the  plea  (n).  Thus,  the  prior  charter  of  demise  to  the  plaintiff  for  life, 
might  to  a  non-professional  person,  seem  to  confer  a  superior  title,  but 
there  is  this  legal  vice  that  the  charter,  though  a  charter  of  demise  for  life, 
is  not  pleaded  as  a  feoffment^  and  does  not  appear  to  have  been  accompa- 
nied by  livery  of  seisin  (o).  The  plea  is  bad  if  the  title  given  be  not 
even  specious,  and  be  at  the  first  blush  manifestly  insufficient :  on  the  oth- 
er hand,  it  is  defective  if  the  color  given  be  in  legal  contemplation  and 
strictness  sufficient  to  invest  the  plaintiff  with  the  legal  ri^ht ;  for  in  that 
event,  the  defendant  has  no  legal  title  on  his  own  showing  (/;).  ^'  The  plea 
ought  to  have  four  qualities ;  firsts  it  ought  to  be  a  matter  of  title, 
doubtful  to  a  jury,  as  whore  the  defendant  pleads,  that  the  plaintiff, 
claiming  by  color  of  a  deed  of  feoffment,  &c.  that  is  sufficient,  for  it  is  a 

(il)  10  C.  90  b  ;  see  an  instance  of  a  plea  mithout  livery^  pleaded  by  way  of  color,  2 

in  such  action,  which  was  held  defective,  Rich.  C.  P.  443. 

tii  giving  the  plaint  iff  a  rtal  right,  viz.  by  (n)  Bac.    ^b.    Pleas,    I.  8^    Com.  Dig. 

showing  a  prior  deed  of  gift  \o  him  from  Plead.  3  M.  4 1 ;  Keilw.  IC?  b. 

the  party  from  whom   defendant  claimed)  (o)  Doct  Plac.  73 ;  10  Co.  89  b  \  Steph. 

Cro.  Jac.  122.  2d  edit.  249. 

7)  See  Steph.  on  PI.  2d  edit.  247.  (p)  Doct.  PI.  73  j  10  Co.  89  b ;  Steph.  2d 

[m)  See  a  form  of  a  deed  of  feoffment  edit.  252. 
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^'       doubt  to  lay  gents,  if  lands  shall  pass  by  deed  only  wifliont  livery  (q) ;  see^ 
^AUTss.  ^jf^y^  ^^^  ^l^p  ^  gQ^i^  ought  to  have  continuance,  although  it  wants  e& 

color!^^^  feet ;  as  if  the  defendant  give  color  by  color  of  a  deed  of  demise  to  the 
plaintiff  for  the  life  of  *'  J.  S.'  who  it  appears  by  the  pleadings  was  dead 
before  the  trespass,  this  is  not  suflBcieut,  because  the  color  doth  not  con- 
tinue ;  bat  the  defendant  may  well  deny  the  effect  of  it,  viz,  that  the  plain- 
tiff claims  by  color  of  a  deed  of  demise  *  to  him  for  his  life  ;'  whereas 
nothing  passed  thereby :  therefore,  there  is  a  difference  between  the  con- 
tinuance of  the  color  and  the  effect  of  it ;  thirdly,  it  ought  to  be  such  a 
►  [  *532  ]  color,  as  if  it  *were  of  effect  would  maintain  the  nature  of  the  action,  as 

in  an  assise,  (where  the  disseisin  of  a  freehold  is  complained  of,)  color  of 
Sk  freehold,  (not  of  a  demise  for  years,)  ought  to  be  given,  &c. ;  fourthltf, 
color  ought  to  be  given  by  the  first  conveyance,  otherwise  all  the  convey- 
ance, before  is  waived"  (r).  Therefore,  where  the  defendant  derived  a 
title  to  himself  by  divers  mesne  conveyances,  and  give  color  to  the  plaintiff 
by  one  who  was  last  named  in  the  conveyance,  this  was  held  insuflBcient, 
and  he  should  have  given  color  by  him  who  was  first  named  in  the  con- 
veyance («)  ;  and  in  giving  color  under  a  feoffment,  the  word  charter 
or  deed  must  not  be  omitted  (t)-  The  omission  to  give  express  color 
when  necessary  will  be  aided  if  the  plaintiff  reply  (u)  instead  of  demar- 
ring  (2:)  ;  and  it  will,  as  a  mere  matter  of  form,  be  aided  upon  general  de- 
murrer(^)  ;  and  the  defect  is  expresslyrendered  immaterial  after  verdict  by 
the  statute  32  Hen.  8,  c.  30  (2).  We  have  before  remarked,  that  as  the 
law  allows  the  fictitious  statement  of  a  colorable  title  for  a  particular  pur- 
pose, such  allegation  is  not  traversable  (a):  and  the  giving  unnecessary 
color  may  be  rejected  as  surplusage  (i). 

M^Jt  be  Sthly.    The  fault  of  duplicity  in  pleading,  which  wo  have  already  con- 

single,  sidered  in  examining  the  stucture  of,  and  as  it  affects  a  declaration,  may 
equally  occur  in  a  plea  (c).  Every  plea  must  in  general  be  single  ;  and  if 
it  contain  two  distinct  matters,  either  of  which  would  bar  the  action,  and  each 
of  which  requires  a  separate  answer,  it  will  in  general  be  subject  to  a  spec- 
cial  demurrer  for  duplicity  (1).  Thus,  if  several  outlawries  be  pleaded  in 
the  same  plea  to  the  same  matter,  or  if  son  assault  demesne,  and  a  release, 
be  relied  upon  in  one  plea  to  the  same  trespass,  as  either  of  these  would 
defeat  the  action,  the  plea  would  be  considered  double  (d).  But  the  de- 
fendant is  not,  as  before   explained,   precluded  from  introducing  several 

(7)  It  should    be  shown   affimatively  in        (y)  Anttf  529  ;  4  Ann.  c.  16,  s.   1 ;  10 

the  plea  that  it  was  a  charter  of  demise  for  East,  363  ;  Cro.  Jac.  229. 
life,    or    a    feoffment    nithout    lirery ;    for        (2)  1  Saund.  228  c. 
it  seems  that  in  pleading,  the  term  <'  feoff-        (a)  Ante,  530  ;  Steph.  2d  ed.  250  ;  Tidd, 

ment,"  or  <<  enfeoffed/'  means  and  includes  9th  ed  653,654. 
the  necessary  livery  of  seisin,  see  antCj  221 ;        (b)  Ante,  529. 

Co  Lit.  303  b ;  2  Saund.  395  a,  n.  13  ;  Doct.        (e)  See  an/e,  226  j  and  the  authorities  cit- 

PI.  73.  ed  id.  226  note  (y).    See  Vivian  v.  Jenkins, 

(r)  19  Co.  91  b.  5  Nev.  &  Man,  14. 

(s)  2  Rol.  Rep.  140.  (d)  Id. ;    Co.   Lit.  304  a.    See  instance 

(t)  Id.  Vin.  Abr.  Double  Pleas,  A.  23  j  1  M.  &  P. 

(u)  Ld.  Raym.  551,  552.  102,  112. 

(z)  Id. 

(1)  Vide  Kennedy  2>.  Strong,  10  Johns.  289;  20  Johns.  405 ;  U.  States  v.  Gurney,  1 
Wash.  C.  C.  446  J  Craig  v.  Brown,  Peters.  C.  C.  443.  Duplicity  in  a  plea  cannot  be  taken 
advantage  of  on  a  general  demurrer.  Walker  v.  Sargeant,  14  Vermont,  247 ;  Frankiin 
Bank  ».  Bartlett,  Wright,  741.  Duplicity  consists  in  alleging  two  or  more  distinct  matters, 
each  of  which  would  be  as  effectual  an  answer  as  all.  Lord  v.  Tyler,  14  Pick.  156  ;  Dun- 
ning 0.  Owen,  14  Mass.  157;  Austin  v.  Parker,  13  Pick.  222;  Otis  v.  Blake.  6  Mass  336, 
337  ;  Parker*.  Parker,  17  Pick.  236;  Welch  v.  Jamison,  1  Howard,  (Miss.)  160;  Benner 
9.  EUioCt,  6  Blackf.  451 ;  Calfaoon  o.  Wright,  3  ScammoQ,  74.    A  pm  is  not  bad  £or  do- 
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hints  into  one  plea,  if  they  be  constitoent  parts  of  the  same  entire  defence,  n. 
and  form  one  connected  proposition  (1),  or  alleged  as  indncement  to,  <)yAi^'>'< 
or  as  a  consequence  of  another  fact  (0).  Thus  in  detinue  at  the  suit  of  a  ^^^s'^- 
feme,  the  defendant  pleaded  that  after  bulment  of  the  goods  to  him  by  the 
plaintiff,  she  married  E.  F.,  and  that  during  such  marriage  E.  F.  released 
to  him  all  actions,  it  was  objected  that  the  plea  was  double,  yiz.  property 
in  the  husband  by  the  intermarriage,  and  a  release  by  him ;  but  it  was  re- 
Bohed  not  to  be  double,  because  he  could  not  plead  the  release  ^without  [  *588  } 
showing  the  marriage  (  f  )  (2) .  So  it  will  be  no  duplicity  to  set  out  several 
matters,  as  a  will  or  deed,  and  a  fine  constituting  a  title  ;  although  one  of 
those  matters  would  defeat  the  action  (^).  So,  to  a  declaration  in  slander^ 
stating  that  the  plaintiff  had  been  guilty  of  fraud  or  felony,  several  ofience» 
may  be  stated  in  a  plea  of  justification,  although  it  would  not  b^  necessary 
to  prove  the  whole.  And  at  common  law  the  defendant  may  plead  to  a 
part  of  the  declaration  one  ground  of  defence,  and  to  another  part  a  differ- 
ent ground  («) ;  and  one  defendant  may  plead  one  matter,  and  the  other  de- 
fendant another  matter  to  tho  same  cause  of  action  (A;).  So,  a  defendant 
may  plead  in  abatement  to  part,  and  in  bar  to  another  part,  and  may  demur 
to  Uie  residue  ({).  The  rule  that  a  plea  must  be  single  also  precludes  the 
defendant  from  pleading  and  demurring  to  the  same  part,  especially  a» 
such  duplicity  would  draw  the  matter  to  a  different  inquiry ;  the  demurrer 
to  be  tried  by  the  Court,  and  the  fiiot  by  a  jury  (m)  (8) .  So,  a  plea  confess* 
ing  and  avoiding,  and  also  traversing  the  same  point,  is  in  the  nature  of  a  dou- 
ble plea  (n).  An  executor,  however,  may  and  ought  to  plead  several  judg* 
ments,  fcc.  outstanding  (0) :  and  in  a  plea  of  set-off  the  defendant  may  rely 
on  a  debt  on  record,  and  a  debt  on  simple  contract,  though  one  will  create 
an  issue  of  law,  and  the  other  an  issue  of  fact  (p).  The  statute  of  Anne, 
allowmg  several  pleas  (9),  and  the  particular  effect  of  which  will  hereafter 
be  considered,  doeanot  aid  a  dupUcity  in  one  and  the  same  plea,  though  it 
allows  of  different  grounds  of  defence  being  stated  in  different  pleas.  Du- 
plicity can  only  bo  objected  to  by  ^ecud  demurrer,  and  the  particular 

(«)  Antej  228.    When  defendant  need  not  CI)  Ante,  458. 

prove  all  he  1ms  alleged,  1  Taunt.  146.  (m)  11  Co.  52;  Bac.  Abr.  Pleas,  N. 

(/)  Bac.  Ab.  Pleas,  E.  2  ;  Moore,  25^  pi.  (n)  2  Ventr.  212;  3  Mod.  318  ;  Co.  EnL 

B&,  Dalis.  30,  pi.  9;  1  M.  &  P.  112.  504  ;  ante,  627. 

(g)  1  M.  &;  P.  102.  (0}  1  Saund.  336.c,  337,  and  notes. 

(t)  Bac.  Ab.  Pleas,  E.  1;  Co.  Lit.  304  a.  (p)  1  East,  370. 

See  3  Campb.  366.  (q)  A6c5  Ann.  c.  16. 

(k)  Com.  Dig.  Pleader,  £.  2. 

plicity  which  alleges  several  (acts  dependent  on  each  other,  tending  to  one  point,  and  triable 
upon  one  issue.  State  Bank  v.  Hinton,  1  Devereuz,  3^ ;  Torsey  v.  Field,  10  Vermont^ 
353. 

(1)  Vide  Strong  9.  Smith,  3  Caines,  162.  Cooper  v.  Herrmance,  3  Johns.  318.  Patcher 
«.  Sprague,  2  Johns.  462.  Thomas  o.  Rumsay,  6  Johns.  33.  Bttdner  v,  Bemick,  20 
Johns  404.  Tuttle  v.  Smith,  10  Wendell,  386 ;  Salterlee  o.  Sterling,  8  Cowen^  233 ; 
Tubbsv.  Caswell,  b  WendeU,  130;  Waddams  v.  Burnham,  1  Tyler,  233 ;  Torrey  0.  Field, 
10  Vermont,  353. 

(2)  To  a  declaration  in  debt  against  a  sheriff  for  an  escape,  the  defendant  pleaded  an 
involuntary  escape  and  the  return  of  the  prisoner  into  custody  before  suit  brought,  and 
also  that  the  prisoner  was  discharged  under  the  act  for  the  relief  of  debtors,  with  respect 
to  the  imprisonment  of  their  persons ;  and  the  plea  was  held  gtxxL  The  defendant  could 
not  have  pleaded  the  involuntarv  escape  and  return  before  suit  brought,  icithout  also  al- 
leging that  the  prisoner  was  at  tae  time  of  the  plea  pleaded  in  his  custody.  And  if  hQ 
had  relied  solely  on  the  discharge,  then  at  the  trial  he  might  have  been  surprised,  and 
charged  for  the  escape.  So  that  both  facts  were  necessarily  blended  in  his  defence,  and 
went  to  one  point,  viz.  an  escape  for  which  he  was  not  responsible.  Currie  9.  Henry^  Z 
Johns.  433.    Potter  «.  Titcomb,  1  Fairf.  53. 

(3)  Poet,  665  note. 
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u.       duplicity  vmk  be  distmcUy  pomted  rat  (r)  (1) ;  and  if  ib«  phintiff  do  not 
QVAumis.  ^emur,  he  most  reply  to  boUi  mateml  parts  of  the  plea  (•)• 

^7-  6th]y.  A  plea  in  bar  most  also  be  certain  (i),  or  it  will  be  defectiTe  upon 

Srt^  demnrrer  (u).  We  have  already  attempted  to  d^ne  the  different  degrees 
of  certainty  in  pleading,  and  to  diow  the  application  of  each,  and  we  have 
Been  that  it  is  a  general  rale  that  the  minor  degree  of  certainty,  via.  that  t» 
a  comman  nUerUj  that  is,  if  the  matter  be  dear  eaoiigh  aooordmg  to  tlio 
natural  sense  of  the  words  nsed  (x),  is  sufficient  in  a  ]^ea  in  bar  (^)  (2). 
[  *534  ]  Thus,  in  debt  on  bond  conditioned  to  procure  *A.  S.  to  surrender  a  eepj* 
hold  ^'  to  the  use  of  the  plaintiff, "  a  {dea  that  A.  8.  surrendered  and  releas- 
ed the  copyhold  to  the  plaintiff  in  full  Court,  kc.  and  the  plaintiff  accepted 
it,  without  alleging  that  the  surrender  was  to  the  plaintiff 's  tae,  is  sufiusient ; 
£or  this  shall  be  intended  (z).  So,  in  debt  on  bcmd  conditioned  that  the 
pluntiff  shall  enjoy  certain  land,  Ac.  a  plea  that  after  the  making  of  the 
bond  until  the  day  of  exhibiting  the  bill  the  plaintiff  did  enjoy,  is  good, 
diough  it  be  not  said  that  alway$  after  the  making  until,  &c.  he  enjoyed,  finr 
tiiis  shall  be  mtended  (a). 

There,  however,  appear  to  be  some  instances  in  which  greater  certainij 
is  necessary  in  a  plea  than  in  a  declaration.  Thus,  in  a  declaration  on  a 
promise  to  pay  the  debt  of  another  in  consideration  of  forbearance,  it  is  not 
necessary  to  show  that  the  promise  was  in  writing,  aecordmg  to  the  statute 
of  firauds,  but  it  is  said  to  be  otherwise  in  a  plea  (i).  So,  we  have  seen 
that  in  a  declaration  claimmg  a  ri^t  of  way  or  other  easement,  it  is  sufficient 
to  state  that  the  plaintiff  by  virtue  of  his  possession  of  a  messuage,  &c.  is 
entitled  to  such  easemeat,  without  setting  forth  the  particulars  of  the  plain^ 
tiff's  titie  ;  but  in  a  plea  justifying  an  entry  into  land,  &c.  in  respect  of 
such  easement,  it  is  necessary  to  set  forth  the  right  by  prescription  or 
grant,  &c.  (<;).  And  in  trespass,  where  the  defendant  justifies  under  a  writ, 
warrant,  precept  or  any  other  autiiority,  he  must  set  it  forth  particularly  in 
his  plea,  and  it  is  not  sufficient  to  allege  generally  that  he  committed  the 
act  complained  of  by  virtue  of  a  certain  writ  or  warrant,  directed  to  him, 
but  he  must  set  it  forth  specially  (3),  and  the  defendant  ought  further  to 

(r)  1  Saund.  337  b,  note  3  ;  Doctr.  Plac.  (y)  Id.    And  see  1  Saond.  49,  n.  1 ;  346, 

147  ;  Bac.  Ab.  Fleas,  K.  1 ;  Com.  Pig.  Plea-  n.  2 ;  Willes,  52.    As  to  an  UDgrammatical 

der,  E.  2  ;  1  B.  &  P.  415,  416.  averment,  13  Price,  17?. 

(s)  1  Ventr.  272.  (z)  Cro.  Car.  6. 

h)  Com.  Dig.  Pleader,  E.  5.  C.  41.  E.  7,  (a)  Cro.  Car.  495. 

6,9,  lOyllf  per totum,  (b)  AntCj  222,  303.     Sedquare  and  vide 

(u)  See  anUf  236 ;  3  Blng.  6^  2  B.  &  B.  362.    But  tlmre  the  demurrer  was 

(x)  4nie,  233.  S^  Steph.  on  Plead,  380 ;  general. 

2d  ed.  421,  4?3.  (e)  AnU,  380 ;  3  T.  B.  768  ;  4  Id.  719. 


(1)  Vide  Currie  v.  Henry,  2  Johns.  433. 

(2)  Rockfeller  v.  Donnelly,  8  Cowen,  623 ;  Hildreth  p.  Baker,  2  Johns.  Ca,  339 ; 
Spencer  «.  Southwick,  9  Johns.  314 ;  Van  Ness  v.  Hamilton,  19  Johns.  344.  The  same 
degree  of  certainty  is  required  in  notices  of  special  matter  to  be  given  in  evidence  under 
the  general  issue,  provided  for  by  statute  in  some  of  the  States.  Washburn  v.  JV^osely, 
22  Maine,  160  j  Chase  v,  Fisk,  16  ib.  132  ;  Bricket  v.  Davis,  21  PicU.  401 ;  ante,  233  m 
note,  473,  474  in  note ;  Hangley  v  Webster,  UN.  Hamp.  299. 

But  see  Fuller  v.  Rood,  3  HiU,  258  ;  BLssell  v,  ConiweU,  24  Wendell,  354 ;  Edwards  v. 
Clemons,  24  Wendell,  480  ;  Chamberlain  v.  Gorham,  20  Johns.  746. 

(3)  Vide  Stoyell  v.  Westcott,  2  Day,  418.  Cruger  v.  Cropsy,  9  Johns.  242.  A  plea 
by  a  defendant  who  had  been  discharged  under  the  act  for  the  relief  of  debtors,  with  respect 
to  the  imprisonment  of  their  persons,  that  he  had  been  dischtfrged  out  4^f  custody  by  due  couth 
iff  UfWf  is  b9d.    Currie  v.  Qenry,  2  Johns,  433^ 
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aiver  in  Us  plea  tbftfc  he  hm  sobstutially  pursaed  soeh  aulliorify  ((f).    And       n, 
a  JQstification  in  trespass  ^' as  senrant"  musfc  also  state  that  the  act  was  <3(c«uTiBa. 
done  "  by  the  cwnmand"  of  the  principal  (e).     So  in  a  declaration  on  a  ^^^«rt»»*y* 
daed,  whether  in  debt  or  covenant,  it  is  sufficient  in  setting  out  the  deed 
to  allege  that  ^*  it  was  Aerdby  mtnessed?'  that,  JEc,  (teHatum  existit)  ;  but  in 
pleas  and  avowries  the  deed  must  not  be  stated  ,bj  way  of  reeital  or  argcc 
neat  (  /)9  but  the  ne^st  of  this  rule  can  be  objected  to  only  by  a  special 
demurrer  (^).    The  rules  with  regard  to  the  mode  ef  setting  out  a  deed  in 
its  words,  or  aecording  to  its  le^  import  or  substance,  have  already 
been  ezphuned  (K)  •  Where  the  defendant  states  his  right  only  as  inducement 
or  oonveyance^  so  much  certainty  is  not  required  (i).    Thus,  it  is  sufficient 
*to  allege  in  a  plea  to  a  declaration  in  trespass,  tbat  the  defendant  was  pes-  [  *^t6  J 
eessed  of  a  close,  from  which  his  cattle  escaped  kito  the  close  of  the  plain- 
tiff, in  consequence  of  the  defect  of  a  fence  which  the  latter  ought  to  have 
repaired  (A;). 

The  doctrine  of  certainty  in  pleading  is  open  to  a  very  important  excep- 
tion, applicable  to  pleas  as  well  as  other  pleadings^  namely,  that  a  general 
mode  of  pleading  shall  often  be  permitted  where  the  matter  is  of  so  intri- 
eate  and  complicated  a  nature,  and  embraees  such  a  varierty  and  estent  of 
Bunute  circumstances,  that  a  particular  statem^^t  would  cause  great  pro^ 
iixity  (0  (1). 

A  i^ea  of  performance  of  a  condition  or  covenant  should  in  general  show 
ipecially  the  time,  place,  a&d  manner  of  performance  of  the  speciKc  mat- 
tess  required  to  be  done  ;  and  it  is  not  in  general  sufficient  to  aver  merely 
that  the  defendant  ^^  performed  the  matter,"  or  '^  paid  the  money,''  &o.  (m). 
Thus,  if  the  condition  be  to  pay  £6  to  A.  and  £10  to  B.  as  each  attains 
twenty  one  years  of  age,  the  plea  must  show  when  each  came  of  age,  and 
that  each  was  then  paid  ;  not  that  the  defendant  paid  the  sums  whett  they 
came  of  age  (n).  So,  if  a  bond  be  conditioned  for  the  performance  of  a 
specific  act,  as  that  the  defendant  should  indemnfy  the  plaintiff  against  a 
certidn  liability  he  was  under  to  a  third  person,  ^'  by  paying  the  latter  that 
sum,"  the  plea  will  be  equivocal  and  uncertain,  ana  therefore  insufficient  if 
it  merely  state  that  the  defendant  '^  indemnified  the  plaintiff"  without  al- 
leging a  payment  of  the  money  (o).    Where,  however,  the  thing  required 

(J)  Co.  Lit.  283  a,  30^  b ;  1  Saund.  298,  soa  assigned  for  this  instance;  Stephen,  358, 

n.   1.    When  a  return  of  the  process  must  n.  p.  2d  edit. 

he  shcfvra,  5  6.  &  C.  488.  (/)  Afite,  235.    The  words    ^*  reasonable* 

(e)  Chubb  and  MaUock,  Hil.  Term,  51  and  "  seasonaMe  times  of  the  year,"  triU  of- 

Geo.  3,  K.  B. ;  MS.  ten  sud^ce  per  se  on  this  ground,  3  Bing.  61, 

(J)  I  Saund.  274,  n.   1;    Lord  Raym.  65,  &c. 

1539;  1  Leon.  242;  Com.  Dig.  Pleader,  E.  (m)  1  Lev.  303;  Com.  Dig.  Pleader,  E. 

3;  Bac.  Ab.  Fleas,  I.  5:  and  see  8  Bing.  25;  2  W.  33;  I  Saond.  U6^  o.  1,^  Sleph. 

256.  2d  edit.  382. 

(^)  1  Saund.  and  Com.  Dig.  ubi  supfa.  (n)  Cro.  Jac.  359. 

Antey  395.  (o)  1  B.  &  P.  638.    See  other  similar  in- 


t 


0  iln/e,  291.  stances,  Steph.  2d  ed.  406  >  1  Saund.  117  n. 

X)  1  Saund.  346  e,  n.  2.    See  another  rea-    1. 

(1)  Vide  Postmaster  General  U.  S.  v.  Cochran,  2  Johns.  415,  416 ;  Hughes  v.  Smith,  5 
Johns.  168 ;  Frary  r.  Dakin,  7  Johns.  79.  In  setting  forth  the  proc^ings  of  an  inferior 
tfourt  or  magistrate,  (for  instance,  in  pleading  tlie  discharge  of  an  insolvent  debtor,)  it  i^ 
only  necessary  to  set  forth  so  much  as  was  sufficient  to  give  the  court  or  magistrate  juris- 
diction, and  then  to  state  that  taliter  processum  est,  snch  proceedings  were  thereupon  had, 
(hat  a  certain  judgment  was  rendered ;  or  that  the  defendant  was  discharged  from  his  debts. 
Service  v.  Ueermance,  1  Johns.  91 ;  Peebles  v.  Kittle,  2  Johns.  363 ;  Frary  «.  Dakin,  7 
Johns.  75 ;  Cantillou  v.  Graves,  8  Johns.  472  ;  Cruger  v.  Cropsy,  3  Johns.  242 ;  Roosevcll 
9.  Kellog,  20  Johns.  206 ;  Smith  v.  Mumford,  9  Cowen,  26 ;  Wheeler  v.  Towneend,  3  We** 
dell,  247}  Clevelaad  v.  Rogers,  6  ib.  438. 
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n.       to  be  peTfoimed  inehideB  matter  of  the  mnllifimoiie  natare  alkded  to,  thaiv^ 

QV&LIT1S8.  ^  prevent  inconTenient  proHxity,  a  general  form  of  plea  shall  be  allowed. 

Certainty.    Thus,  in  debt  on  bond  to  pay  orer  ^^  from  time  to  time  all  each  monies  as 

be  should  receive,  &c."  a  plea  that  the  defendant  paid  over  all  sach 

monies  as  he  received  is  good,  without  showing  when  and  of  whom  he 

received  each  particular  tarn  (p). 

As  well  in  virtue  of  the  rule  that  less  particularity  is  required  in  eases 
where  excessive  proHsdty  is  thereby  avoided,  as  in  consequence  of  the 
principle  that  it  is  for  the  plaintiff  complaming  of  the  breach  of  the  condi- 
tion of  a  bond,  to  show  on  the  record  in  what  instances  it  has  been  violat- 
ed, it  is  competent  to  a  defendant,  in  an  action  on  a  bond  conditioned  for 
the  performance  of  covenants  of  an  affirmative  nature,  contained  in  another 
instrument,  and  not  set  out  in  the  condition,  to  plead  generally  *^  that  he 
[  *586  ]  bath  performed  all  and  singular  the  said  ^covenants,  &c«  according  to  the  con- 
dition, &c.  (9).  In  this  case  there  is  no  occasion  to  allege  a  apecific  pei^ 
formance  of  each  of  the  covenants  in  detail,  and  it  is  for  the  plaintiff  to 
show  in  his  replication  a  specific  breach  of  such  of  the  covenants  as  he 
contends  have  been  broken  (r).  It  is  plain,  however,  that  if  any  of  the 
covenants  are  of  a  negative  nature,  vis.  that  the  defendant  shall  not  per- 
form an  act,  or  that  in  the  alternative  or  di^unetivej  a  general  plea  that  the 
defendant  has  performed  such  covenants  is  illogical  and  augumentative  ift 
the  first  instance,  and  in  the  second  is  ambiguous :  and  is  therefore  defeo- 
tive  («)•  In  these  cases  the  plea  of  performance  should  be  more  spedfie, 
vie.  that  the  defendant  ^'  did  not,"  as  regards  the  negative  covenant, 
^^  commit  the  act  forbidden,"  and  as  respects  the  covenant  to  perform  one 
thing  or  another,  that  he  performed  one  of  those  matters,  showing  wTdek  of 
them  was  completed  (0*  Mispleading  in  these  instances  must  be  pointed 
out  by  a  epeeial  demurrer,  and  is  not  otherwise  objectionable  (u).  An  ob- 
ligor, who  binds  himself  to  perform  certain  works  according  to  a  specifiesr 
tion,  and  other  detailed  and  working  drawings  to  be  furnished  during  the 
progress  of  the  works,  with  power  for  the  obligee,  by  his  surveyor,  to  di- 
rect additiene  or  omissions,  must  in  a  plea  of  performance,  quoad  such 
parts  in  which  no  orders  were  given  by  the  surveyor  to  vary  and  deviate 
from  the  original  plan,  show  an  authority  in  the  surveyor  to  ^ve  such  di- 
rections, or  aver  that  the  demotion  or  variation  was  an  omiesion  or  addi- 
Hon  \x).  The  plea  of  non  damnificatue,  in  the  general  form,  applies  to 
cases  where  the  condition  is  general  to  indemnify  or  discharge  the  jdaintiff 
from  any  damage  by  reason  of  a  certain  thing,  as  the  ordinary  case  of  a 
bastardy  bond,  &c.  (y). 

In  a  recent  case  (2;),  where,  in  replevin,  an  avowry  was  made  in  respect 
of  a  right  in  common  claimed  by  the  corporation  of  Alnwick,  under  a 
grant  from  the  De  Yesci ;  and  the  plmntiff  pleaded  that  the  corporation  had 
been  accustomed  to  appoint  a  reaeonable  number  of  herds  for,  amongst 
ether  things^  superintending  the  common  and  cattle  thereon,  and  also  to 
appoint  for  the  pains  of  each  herd  a  reaeonable  and  proper  number  of  stints 
of  each  such  herd  to  be  depastured  upon  the  common ;  the  Court  held  that 
the  plea  in  bar  was  good  after  verdict,  and  Best,  C.  J.,  and  Burrough,  J., 


o)  1  Sid.  334 ;  Cro.  Eliz.  749.  Taant.  278. 

2  Saund.  403  b ;  410,  u.  3  ;  I  SaUDd.        (m)  Id. 

{x)l 


W 
55,  117,  n.  1 ;  4  East,  340.    See  the  form,        {x)  1  Y.  &  J.  37. 

post,  vol.  ill. ;  2  Steph.  2d.  407.  (y)  See  potty  voL  iii. ;    2  Saand.  84 ;  I 


(f)  Id. ;  5  Taunl.  386  ;  Cowp.  578.  Saund.  117,  n.  1 ;  1  Hen.  Bla.  253. 

h)  Id.  J  Steph.  2d  ed.  409,  410.  (x)  3  Bing.  61. 

{0  Id,;  Cro.£Uz.  233;  8  T.  E.  280;  2 


U.    OF  THEIE  QtTAIITIES.  536 

vppear  to  have  been  of  ofdmon  tfatt  it  would  Bot  have  been  bad  on  deIna^       n. 
Mr,  beeame  the  allegation  eoold  nofc  hare  been  made  with  greater  certain-  ^^^""^^ 
tj,  as  the  reasonableness  of  the  number  of  herds  must  vary  at  times.  Certainty. 

*  Where  the  covenant  is  to  do  some  act  of  record  (a),  or  any  matter  of  [  *487  ] 
law,  as  to  convey,  discharge  an  obligation,  ratify  or  confirm  Jtc,  perform* 
ance  most  be  pleaded  specially ;  because  being  a  matter  of  law  to  be  pei^ 
formed,  it  ought  to  be  exhibited  to  the  Court,  who  are  judges  of  the  law, 
io  see  if  it  be  well  performed,  and  not  to  a  jury,  who  are  judges  only  of 
the  fact  (b). 

(General  pleading  is  not  allowed  in  a  plea  justifying  the  truth  of  a  libel 
or  dander  (e).  Therefore  where  a  defendant  pleaded  ^'  that  the  plaintiff 
had  been  illegally  connected  with  a  gang  of  swindlers,  and  had  been  guilty 
of  defrauding  divers  persons,"  without  statmg  the  particular  instances  of 
fraud,  and  thereby  following  the  terms  of  the  libel,  the  plea  was  held  bad 
on  demurrer  (c{)  (1).  So,  where  a  libel  charged  an  attorney  with  general 
misconduct,  viz.  gross  ne^igence,  &lsehood,  prevarication,  and  exceanve 
bills  of  cost,  in  the  business  he  had  conducted  for  the  defendant,  it  was 
held  that  a  plea  in  justification,  repeating  the  same  general  charges,  witi&out 
specifying  the  particular  acts  of  misconduct,  was  insufficient  on  special  de- 
murrer ;  although  it  was  objected  that  the  charge  related  only  to  private 
transactions  between  the  parties  themselves  of  which  it  might  be  presumed 
the  plaintiff  was  conusant  («)•  And  in  a  recent  case  (/),  Mr.  Baron 
Wood  strongly  reprobated  general  pleas  of  justification  aspersing  the  plain- 
tiff's  general  character,  without  disclosing  instances  of  misconduct,  and 
said  it  was  the  duty  of  the  plaintiff  to  demur  to  them ;  and  that  by  so  doing 
the  plaintiff  did  not  admit  the  truth  of  the  matters  thus  indefinitely  justified. 
Where,  however,  the  charge  contained  in  the  slander  is  in  itself  specific, 
the  defendant  need  not  further  particularize  it  in  his  plea :  as  where  the 
words  were,  '^  he  stole  two  sheep  of  J.  S."  a  plea  that  the  plaintiff  ^^  stole 
the  said  sheep,"  is  sufficient  (^). 

So,  a  general  plea  of  usury,  not  stating  the  particulars  of  the  contract, 
the  time  of  forbearance,  or  the  sum  to  be  forborne,  is  bad  on  special  demur- 
rer (A).  But  a  general  plea  that  a  deed  was  '^  obtained  by  the  plaintiff  by 
fraud  and  misrepresentation,"  has  been  holden  sufficient,  on  the  ground  that 
fraud  usually  consists  of  a  multiplicity  of  circumstances,  and  therefore  it 
might  be  inconvenient  to  require  them  to  be  particularly  set  forth  (t).  In 
trespass  for  an  assault  and  imprisonment,  a  plea  justifying  on  the  grond 
that  a  felony  had  been  committed,  and  *that  there  was  reason  to  suspeet  [  *^88  ] 
the  plaintiff,  must  set  forth  the  facts  or  reasons  which  gave  rise  to  and 
justify  the  suspicion  (k).  And  in  a  plea  justifying  a  trespass  to  the  person, 
every  part  of  the  matter  which  the  plea  professes  to  answer  must  be  stat- 

(0)  Co.  Lit.  303  b ;  Bac.  Ab.  Fleas,  I.  3 ;    libel  in  respect  of  the  ouasitm  on  which  it 
Show.  F.  C.  97.  waji  published,  mast  also  be  specific  aa  to 

(b)  Id.  the  names  of  third  persons,  &c. ;  1  M.  & 


(c)  1  Saund.  244  a,  244  b,  note  (m) ;  1    Sel.  304. 
ark.  Slander,  2d  ed.  478.    See  as  to  gene-       (/)  ^ 
ral  pleas  justifying  a  libel,  as  being  a  cor-       (g)  Bro.  Action,  sor  Cas.  27  H.  8^  22,  pi. 


Stark.  Slander,  2d  ed.  478.    See  as  to  gene-       (/)  U  Frice,  235,  255,  277,  278. 


Tect  report  of  a  trial,  5cc.  oMte,  496.  3 ;  1  Rol.  Ab.  87. 

(d)  1  T.  R.  748  J    3  B.  Ac  F.  284  j  11        (h)  2  M.  A:  Sel.  377. 

Pi  ice,  235,  273.  (1)  9  Co.  110.    Per  Lord  EUenborou^,  2 

(e)  1  Taunt.  543 ;  and  see  2  Chit.  Rep.  M.  &c  Sel.  378;  but  see  1  Tyrw.  ic  Gr.  S7. 
665  i  3  B.  &  C.  566.    A  plea  justifying  a        (k)  Ante,  501,  502. 


(1)  Van  Ness  0.  HamUtoa,  19  Johns.  349. 
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n.  •d  with  grett  pttoipotty  a>  if  awmiodipgorhiBdettgagbe  jcitifiedqajbr 
iivAUTisf.  1^  latitat,  &o.,  an  attempt  to  reacne^  or  other  rttiataace,  nraat  be  fully  stat- 
ed (Z).  And  if  an  officer  joatifjr  breaking  ao  inner  door  of  a  house,  in  or- 
der to  search  for  and  arrest  a  party,  it  moat  be  alleged  that  he  demanded 
the  key,  or  that  no  one  was  present  of  whom  soch  demand  conld  be  made, 
and  it  is  not  soffioieot  to  say  that  the  door  waa  looked  so  that  without 
breaking  open  the  same  the  defendant  coold  not  enter,  without  alle^g  the 
particular  circumstances  which  rendefed  the  breaking  necenary  (m).  And 
a  plea  in  trover  for  taking  a  ship,  that  the  defendant  as  captain  of  a  man- 
of-war  seised  it  ^^  as  a  prise,"  without  showing  how  it  became  such,  is 
demurrable  (n).  So,  in  pleading  matters  in  ejEcuse,  all  the  cirenmstanoea 
should  be  shown  (o)  (1). 

Kecessary  circumstances  will,  howerer,  in  general,  be  intended  in  a 
plea,  as  if  a  feoffment  be  pleaded,  livery  need  not  be  alleged,  for  it  shall 
«  be  intended,  and  is  included  in  the  yrovifeoffment  or  ertfoffmentQi) ;  and  it 

is  not  requisite  to  hare  so  much  certainty  in  pleadmg  which  is  only  coo- 
veyance  or  inducement  (9),  or  matter  in  the  negatiTe  (r).  And  in  a  ^ea, 
as  well  as  a  delcaration,  less  certainty  is  required  in  stating  a  matter  which 
is  more  properly  and  peculiarly  within  the  Imowledga  of  the  opponent  («}. 

Certainty  With  regard  to  the  eeriaintjf  required  in  a  plea  in  the  stateHoient  of  the 
^^  ^  ^^  ^"^^  f  ^ace  when  and  where  material  facts  have  happened,  we  shall 
^  '  hereafter  see  that  it  was  an  ancient  rule  that  the  time  and  |dace  mention- 
ed in  the  declaration  should  be  adhered  to,  unless  it  be  necessary  for  the 
defence  to  vary  therefrom  (<).  Matter  of  discharge,  as  a  release,  &c., 
must  be  shown  to  have  taken  place  after  the  trespass,  kc.  (u),  and  at 
common  law  in  pleading  payment  of  a  bond,  fcc.  it  was  necessary  to  show 
that  it  was  made  on  a  named  day  (x)*  Unless  a  particular  place  was  ma- 
terial to  the  defence,  it  does  not  appear  to  hav6  even  been  necessary  to 
state  any  place  where  the  facts  happetfed  (2)  ;  for  thoo^  a  (fistinction  was 
formerly  taken  between  a  plea  in  abatement  and  a  plea  in  bar,  a  venue  was 
afterwards  deemed  to  de  necessary  in  both  (y).  The  doctrine  of  vennes 
was  clearly  and  correctly  stated  by  Eyre,  C.  J.  in  lUUrton  v  llderton  (a), 
£  *589  ]  ^ho  said,  ^^  that  as  defendants,  with  respect  to  transitory  matters,  are 
obliged  to  lay  the  venue  in  their  plea  in  the  place  laid  in  the  declaration, 
and  since  the  statute  (a)  has  directed  that  the  jury  shall  come  d$  eorpore 
cmtUatuij  the  law  of  venues  will  be  found  to  be  very  substantially  altered, 
and  to  lie  in  a  narrow  compass,  and  the  dbtinotion  between  laying  no  venue 
at  all  in  a  plea,  and  being  obliged  to  lay  the  same  venue  as  in  the  declara- 
tion, will  be  a  distinction  idthout  a  di&rence ;  and  the  prinoifrie  now  is, 
that  the  place  laid  in  the  declaration  draws  to  it  the  triai  of  every  Aing 
that  is  transitory,  and  it  should  seem  that  neither  forms  of  pleading,  nor 

(0  1  Saund.  296,  note  1 ;  8  T.  B.  299 ;  4  (r)  Goto.  Dig.  Pleader,  E.  11. 

B.  6c  C.  596.  M  AnU,  222,  234,  383. 

m)  3  B.  &  P.  223.    SedvideS  Lev.  92.  h)  2  Saund.  5,  note  3. 

n)  Garth.  31.  M  Plowd.  46. 

0)  Bac.  Ab.  Trespass,  I.  (z)  Plowd.  104;  Com.  Big.  Pleader,  E.  6. 


^p)  Com.  Dig.  Pleader,  £.  9 ;  ante,  221.  M  1  Saund.  8  a,  note  1. 

(q)  Com.  Dig.  Reader,  £.  10 ;  1  Saund.       Czy  2  Hen.  Bla.  161. 
346,  n.  2  ;  ante,  291.  (a)  4  Ann.  c.  16,  s.  1. 


1)  Vide  The  King  v.  Bridekirk,  11  East,  3(W. 

2)  Aoe.  Thomas  v.  Romsajri  S  Johns.  33,  34  >  iVamon  v,  Haaldi^;  i  Gaines,  373. 
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ueieftt  rales  of  pleading  eetabHshed  on  a  different  principle  ongbt  now  to       n. 
prevtil"  (J).     We  liave  seen  that  the  recent  pleading  rule,  Hil.  T.  4  W.  QViut»». 
4,  reg.  8,  orders  that  no  venue  shall  be  stated  in  the  body  of  the  declara-  c^'^^'^T 
tion,  or  in  any  subsequent  pleading  (c),  but  provides  that  in  cases  where 
local  description  is  now  required,  such  local  description  shall  be  given  ((f)  t* 
A  plea  need  not  state  fitcts  of  which  the  Court  will  ex  officio  take  no* 
tice  (£)» 

Tthiy.  We  have  already  seen  that  pleading  is  a  statement  otfaeU,  and  ^^^'^ 
not  a  statement  of  argument :  it  is  therefore  a  rule  that  a  plea  should  be  ^^\  ^^^^ 
direct  and  positive,  and  advance  its  position  of  fact  in  an  absolute  form,  positive, 
and  not  byway  of  rehearsal  (/),  reasoning,  or  argument  (1),  which  would  "^  ^^ 
lead  the  fact  to  be  collected  by  inference  and  argument  only,  and  thereby  ^^^^ 
tend  to  create  unnecessary  prolixity  and  expense  (^).    If  $cire  facias  be 
breught  against  a  parson  for  the  arrears  of  an  annuity  recovered  against 
him,  and  he  plead  that  before  the  writ  breught  he  had  resigned  into  the 
hands  of  the  ordinary,  who  accepted  thereof,  this  plea  is  argumentative, 
for  he  should  have  pleaded  directly  that  he  was  not  parson  on  the  day  of 
the  writ  breught,  instead  of  merely  pleading  facts  frem  which  that  conclu* 
sion  was  to  be  drawn  (A).    A  plea  in  debt  for  an  escape  that  ^^if  the 
party  escaped,  he  escaped  without  the  defendant's  knowledge,  and  return* 
ed,  ke.**  is  bad  (t).     So,  a  surrender  by  operation  of  law  should  be  plead- 
ed qs  a  surrender,  and  not  merely  cireumstantiaHy ;  thus,  if  a  surrender  be 
by  acceptance  of  a  new  lease,  it  is  not  sufficient  to  say  ^^  that  the  lessee 
being  possessed  under  a  former  lease,  the  lessor  demised  to  him,"  but  the 
plea  should  be  that  the  lessee  ^^  surrendered,"  and  then  *that  the  lessor  [  *540  ] 
demised,  or  that  the  lessor  entered  and  demised  (A;).    In  trespass  for  tak* 
ing  goods,  a  plea  that  the  plaintiff  **  never  had  any  goods"  is  argumen- 
tative and  therefore  bad  ({)•    And  in  a  late  case  it  was  held  that  a  plea  to 
debt  on  a  bail  bond  that  there  was  no  proper  affidavit  of  debt  made  and 
filed  of  record  before  issuing  the  process  against  the  bail,  on  the  ground 
that  issues  tendered  in  pleading  must  not  be  alleged  argumentatively,  but 
in  terms  on  which  a  direct  issue  can  be  taken  (?7i). 

Special  pleas  which  amount  to  the  general  issue,  without  professing  to  be 
00,  seem  to  be  defective  chiefly  on  account  of  their  being  opposed  to  the  rule 

(b)  1  Samd.  8  ^  note  1.  (g)  Ante,  336,  237;  Go.  Lit.  303  a,  304 

(c)Bat  the  unaecessary  statement  of  ye-  a;  Com.  Dig.  Pleader,  £.  3;  6  East,  507 $ 

Due  in    a    plea    according    to    Harper  v.  Hob  295 }  see  Steph.  on  Fl.  1st  edit.  384 ; 

Champneys,  2   Dowl.  680,  would   not   be  2d    edit.    426,  where   some   excellent   in* 

gvound  of  demarrar ;  and  see  Qhacnock's  stances  are  given  relating  to  this  qnaiity  of 

Rulesy  136,  n.  a  plea. 

(h)  2  Anders.  179.  180  j  Bac.  Ab.  Pleas, 

testahm  izUtit,  in  seUiog  ont  a  (i)  1  B.  Ac  P.  413. 

deed  in  a   plea,  seems   incorrect  on   this  rifc)  Com.  Dig.  Surrender,  N. 

ground.    See  Stephens,  2d  edit.  431 3  anH,  u)  Doct.  Fl.  41 ;  Dyer,  43  a. 

534.  (ti)  Hcnne  v.  Xiyersedge,  3  Tyrw.  237. 


(d)  Id.  ibid, 
m  Ante,  214. 
(/)  The  testai 


(1)  Vide  Eletcher  v.  Peck,  6  Cranch,  121 ;  Spencer  v.  Soothwick,  9  Johns.  313 ;  10 
Pet.  S.  C.  343 ;  Savery  v.  Joe,  4  Wash.  C.  C.  140.  The  Steuben  County  Bank  v.  Mathew- 
son,  5  Hill,  249 ;  Church  v.  Oilman,  15  Wendell,  650 ;  D^ett  v.  Pendleton,  8  Cowen,  797 ; 
Fidler  9.  Delevan,  20  VendeU,  57 ;  Atwood  9.  Caswell,  19  Pick.  493 ;  Austin  9.  Parker, 
13  Pick.  222;  Bean  v.  Famham«6  Pick.  269;  Spear  v.  Bicknell;  5  Mass.  125;  Bakes  0. 
Pope,  7  Alabama,  161 ;  Hurst  v.  PunriS|  5  Mckf.  557. 

t  Seg  Americaa  editor's  Pre&ce. 


540  ^^  PLEAS  IN  BAB. 

n.       voder  coBflidenikm  (n).    The  general  rule  Aat  deeds  a&d  otber  mattem 
avAunss.  giiQuij  i)^  pleaded  according  to  their  legal  effect  and  meanmg  (o),  seems 
Oif^»''^-  also  to  be  partly  fonoded  on  the  maxim  that  pleading  should  not  be  cireoi- 
tOQS  and  argumentative.     This  fault  sometimes  occars  in  a  traverMe^  as  will 
be  explained  when  we  consider  the  natore  of  the  Traverses.    An  argu- 
mentative plea  is  aided  after  verdict,  and  upon  a  general  demurrer  (p)  (I). 

^T-  Sthly.    Every  plea  should  be  so  pleaded  as  to  be  eapable  of  trial,  and 

capable  of  ^lerefore  must  consist  of  matter  of  /o^^,  the  eadUence  of  which  may  be 
tnal.  tried  by  %jury  on  an  issue  (2),  or  the  mx^eieney  of  which  as  a  defence 

may  be  determined  by  the  Oourt  upon  demurrer  (3)  ;  or  ai  matter  of  record 
which  is  triable  by  tiie  record  itself  (;).  And  if  fact  be  improperly  con- 
founded or  mixed  in  the  plea  with  matter  of  law,  so  that  it  cannot  be  tried 
by  the  Court  or  jury,  the  plea  is  bad ;  as  if  the  defendant  plead  that  A. 
lawfuUy  enjoyed  the  goods  of  felons,  it  will  be  bad  ;  for  the  jury  cannot 
determine  whether  he  lawfuUy  enjoyed,  nor  the  Court  whether  he  in  fact 
enjoyed,  and  the  plea  should  have  stated  the  particular  facts  and  tide  by 
virtue  of  which  A.  did  enjoy  (r).  So,  if  the  condition  of  a  bond  be  that 
the  defendant  will  show  a  euffident  discharge  of  an  anniuty,  it  seems  that 
it  cannot  be  pleaded  merely  that  he  showed  a  sufficienJt  discharge ;  for  the 
jury  cannot  try  whether  it  is  sufficient,  and  he  ought  to  show  what  discharge 
he  gave,  in  order  that  the  Court  may  judge  whether  it  was  sufficient  (s). 
But  where  the  effect  of  the  words  presents  a  matter  triable,  it  is  sufficient, 
though  according  to  the  precise  words  it  would  not  be  triable ;  as  in  cove- 
nant for  quiet  enjoyment  free  from  arrears  of  rent,  a  plea  that  he  delivered 
money  to  the  plaintiff  with  intent  that  he  should  therewith  discharge  the  ar- 
rears will  be  sufficient,  though  the  intent  is  not  triable,  for  it  is  equivalent 
[  *541 1  to  the  allegation  that  the  ^defendant  delivered  the  money  to  pay  (t).  A 
defect  in  tibis  respect  in  a  plea  may  be  aided  by  the  plaintiff's  taldng  issue 
upon  a  triable  pomt ;  but  if  he  should  take  issue  upon  an  immaterial  mat- 
ter, it  might  be  necessary  to  award  a  repleader. 

sthly.  9thly.    Every  plea  should  be  true  and  capable  of  proof,  for  as  it  has 

^^  ^    been  quaintly  said,  ^'  truth  is  the  goodness  and  virtue  of  pleading,  and  cer- 
ma^  not     tiunty  is  the  grace  and  beauty  of  it,"   and  if  it  appear  judicitdly  to  the 
be  too        Court  on  the  defendant's  own  showing  that  he  hath  pleaded  a  false  plea, 
'^'^*        this  is  a  good  cause  of  demurrer  (tc).    Thus,  where  the  defendant  pleaded 
to  an  action  of  debt  upon  bond  conditioned  for  performance  of  covenants 
contained  in  an  indenture,  of  which  he  made  a  profert  tiiat  there  were  no 
covenants  contained  in  the  indenture,  and  upon  oyer  by  the  plaintiff  it  ap- 
peared that  the  deed  did  not  contain  divers  covenants  on  the  part  of  the  de- 
fendant, the  plea  on  demurrer  was  held  insufficient  (x).    The  plea  must 

(n)  See  anU,  526.  (;)  9  Co.  25  a ;  ante,  225,  and  213,  214. 

(0)  AmUj  305 ;  2  Sannd.  97  b,  noie  2 ;  (fj  4  Mod.  239,  as  to  traversing  a  local 

Bac.  Ab.  Pleas,  1.  7,  Steph.  2d  edit.  432.  justification  ;  2  Saund.  5  b,  c,  d,  e. 

(j7)  Com.  Dig.  Pleader,  £.3;    Alleyn,  (»)  Hob.  295;  Bac.  Ab.  Pleas,  G.  4;  1 

48 ;  2  Saund.  319,  n.  6.  Campb.  176 ;  2  WUs.  394 ;  Stephen,  2d  ed. 

(a)  Co.  Lit.  303  b;  Com.   Dig.  Pleader,  493. 

£.  34  ;  9  Co.  24  b,  25  a ;  1  Marsh.  207.  (x)  1  Saund.  316,  317 ;  1  iif.  9  b,  n.  1. 

(f)  9  Co.  25. 


1)  Vide  Spencer  «.  Soathwick,  9  Johns.  313. 
^2)  Van  Ness  o.  Hamilton,  19  Johns.  371. 
^3;  Vide  Frary  v.  Dakin,  7  Jcdins.  76. 
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not  be  too  large,  and  claim  more  that  the  defendant  is  capable  of  proving       s. 
to  support  his  defence.    Thus,  where  the  defendant  pleaded  that  a  close  ^^''"^■b- 
called  A.  had  been  separated  and  inclosed  from  a  waste  for  twenty  years,  ^otToo*^ 
to  sapport  the  allegation,  it  was  held  necessary  to  prove  that  every  part  of  laige. 
the  close  has  been  so  long  inclosed,  and  only  part  of  the  close  having  been 
so  inclosed,  the  defendant  failed  in  the  plea  (y).    This  subject  will  be 
farther    explained   when   the  doctrine  of  Traverses   comes   under  con- 
sideration. 

Sham  pleading,  that  is  the  pleading  a  matter  known  by  the  party  to  be  Of  sham 
false  for  the  purpose  of  delay  or  other  unworthy  object,  has  always  been  P^®"  ^^'^ 
considered  a  very  culpable  abuse  of  justice,  and  has  often  been  censored 
and  set  aside  with  costs  (a)  (1). 

It  is  of  course  in  general  the  sole  province  of  the  jury  to  decide  upon 
the  truth  or  falsity  of  a  mere  matter  oi  fact  pleaded  by  a  defendant.  But 
there  are  many  instances  in  which  a  plea  may  be  so  palpably  and  manifestly 
untrue,  that  the  Court  will  assume  that  it  is  so,  or  will,  on  an  affidavit  that 
it  19  false,  permit  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea,  and 
make  the  defendant  or  his  attorney  pay  the  costs  occasioned  by  the  plea, 
with  the  costs  of  the  application  (6).  Although  in  these  cases  it  is  prudent 
to  obtain  the  prior  ^sanction  of  the  Court,  yet  it  seems  that  the  plaintiff  [  *642  ] 
may  in  general  sign  judgment  without  such  previous  authority  (e).  But 
unless  the  plea  be  manifestly  absurd,  or  probably  a  sham  plea,  the  plaintiff 
in  the  King's  Bench  will  not  be  justified  in  signing  judgment  as  for  want 
of  a  plea  without  a  previous  application  to  the  Court  (d)  (2),  which  is  also 
necessary,  it  is  said,  after  the  defendant  has  been  ruled  to  abide  by  his 
plea  (e).  But  it  has  been  decided  that  the  plaintiff  is  not  estopped  from 
making  the  application  to  the  Court  by  having  ruled  the  defendant  to  abide 
by  his  plea(/). 

The  following  are  instances  in  which  false  pleas  hare  been  treated  as 

(y)  2  Tauut.  156,  and  see  2  B.  &  C.  918;  As  to  sham  pleas,  see  further  3  Chitty's 

7  Id.  346.    A  plea  justifying  a  libel  must  Gen.  Pr.  729  to  731.    And  as  to  plea  of 

be  true  in  toto.    See  2  B.  &  C.  678  ;  4  D.  judgment  recovered,  in  particular,  id,  730. 
6o  R.  230,  S.  C;  1  fiing.  403.  (c)  6  M.  6c  Sel.   134;  3  B.  Ac  P.  398; 

(z)  See  further  as  to  sham  pleas,  3  Chit.  Tidd,  9th  edit.  564,  565,  473. 
Gen.  Pr.  726.    As  to  whether  attorney  is        fd)  J.  Chit^  Rep.  525,  notes ;  6  M.  &  Sel. 


liable  to  pay  the  costs  of  a  sham  plea,  1     133  ;  Tidd,  9th  ed.  564,  565. 
itty's  Rep.  182,  584.  (e)  Id. ;  1  Chit.  Rep.  565 

a)  Bac.  Ab.  Pleas,  G.  4 ;  2  Wils.  394 ;     Sel.  518,  S.  C. ;  see,  however,  2  B.  &  Aid. 


Chitty's  Rep.  182,  584.  (e)  Id. ;  1  Chit.  Rep.  565,  note  ;  5  M.  6c 

(fl)  Bac.  Ab.  Pleas,  G.  4;  2  Wils.  394;     Sel.  "'"    ~    "  ----- 

Saik.  515 ;  2  B.  Ac  A.  198.  197.    To  support  a  motion  for  leave  to  sign 


m  2  B.  Ac  Aid.  197  ;  1  Chit.  R.  182,  564  judgment  for  want  of  a  plea,  on  the  ground 

a ;  Tidd,  9th  ed.  565 ;  and  see  1  Moore  Ac  that  improper  pleas  have  been  pleaded,  it 

F.  613;   4  Bing.  6t)3.    And  in  debt  on  a  seems  thai  m  the  King's  Bench  there  must 

judgment  the   defendant  pleaded   a  release  be  an    affidavit,  not    only  that    they    are 

destroyed  by  accident.    Upon  affidavit  that  untrue,  but  also  that  they  are  vexatious,  and 

the  plea  was  false,  the  Court  allowed  the  calculated  to  create  unnecessary  delay  and 

plaintiff  to  sign  judgment  as  for  want  of  a  expense,  1  Chit.  Rep.  524,  355,  564 ;  2  B. 

plea,  Smith  v.  Hardy,  8  Bing.  435  ;  but  see  Ac  Aid.  777 ;  1  D.  Ac  R.  359  ;  2  B.  Ac  C.  81 ; 

4  Bing.  512;  1  Moore  Ac  P.  538,  where  the  3  D.  Ac  R.  231 ;  but  see  1  B.  Ac  C.  286 ;  3 

Court  of  C.  P.  refused  leave  to  sign  judg-  D.  Ac  R.  661,  S.  C.  contra. 

ment  on  an  affidavit  that  a  plea  of  delivery  (/)  2  B.  Ac  Aid.  510. 
of  a  pipe  of  wine  in  satisfaction  was  false. 


(1)  See  Tucker  v.  Ladd,  4  Coweu,  47;  Brewster  v,  Bostwick,  6  Cowen,  34;  Coxe  9. 
Highbee,  6  Halst.  395 ;  Falls  v.  Stickuey,  3  Johns.  541 ;  Anon.  2  Halst.  160 ;  Bowen  v. 
Bissell,  6  Wendell,  511. 

(2)  Special  pleas  if  false  will  be  stricken  out  on  motion.  Oakley  v.  Devoe,  12  Wen- 
dell, 196 ;  Henderson  v.  Read,  1  Blackf.  347.  See  Maury  v.  Van  Amam,  1  Hill,  370 : 
Fisher  v.  Pood,  1  Hill,  672. 
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«.       faHiDg  mthin  the  description  of  sham  pleas  which  shall  be  regarded  as  a 
^AUTtEs.  nullity,  although  the  defendant  may  not  be  under  terms  of  pleading  issua- 

1st.  False  pleas,  calculated  to  raiseissues  requiring  diiferent  modes  of 
trial,  as  setK)ff  for  money  due  upon  a  judgment  or  recognizance  enrolled, 
(the  issue  upon  which  is  triable,  by  the  record,)  and  for  money  due  on  simple 
contract,  the  truth  of  which  is  triable  by  the  country  (h)  ;  or  a  plea  of  judg- 
ment recoverable  as  to  some  of  the  counts,  and  another  plea  of  payment  as 
to  the  other  counts  (i).  But  in  these  cases  there  must  be  something  to  con- 
Tince  the  Court  that  the  pleas  are  untrue ;  ^^  unless  the  inference  be  irresis- 
tible, the  plaintiff  is  not  at  liberty  to  take  upon  himself  to  pronounce  that  the 
plea  is  a  nullity"  (/).  ^ 

2dly.  Pleas  obviously  false  on  the  face  of  them,  and  the  truth  of  which 
is  impossible  on  the  defendant's  own  showing,  as  a  plea  of  judgment  appear- 
ing and  shown  in  the  plea  to  have  been  recovered  in  the  Exchequer  in  Ire- 
land, (or  elsewhere,)  before  the  cause  of  action  accrued  (^). 

3dly.  False  pleas,  which,  although  they  might  by  possibility  be  true,  yet 
are  in  all  probability  fictitious  ;  as  a  plea  of  judgment  recovered  in  the  Court 
of  Pie  Poudrie^  in  Bartholomew  Fair,  couched  in  terms  and  showing  pro- 
ceedings palpably  fictitious  or  unlikely  (2).  And  in  Pierce  v.  Blake  (m), 
[  *543  1  Lord  Holt  said  that  he  remembered  a  ^case  where  judgment  having  been 
given  against  a  defendant  above  forty  years  of  age,  he  brought  a  writ  of  er- 
ror, and  assigned  for  error  infancy  and  appearance  by  attorney,  and  the 
Court  fined  the  attorney  for  assigning  those  errors  which  were  notoriously 
false  and  frivolous. 

4thly.  False  pleas,  being  subtle  and  ensnaring,  and  tending  to  raise  nice 
and  intricate  points  of  law,  upon  which  it  would  be  proper  for  the  plaintiff's 
attorney  to  consult  counsel,  whereby  delay  and  expense  are  occasioned  (n). 
Thus  where  to  a  declaration  on  a  bill  of  exchange  and  the  money  counts, 
the  defendant  pleaded  that  the  parties  accounted  together ;  that  a  certain 
sum  was  found  due ;  that  in  satisfaction  of  part,  the  defendant  indorsed  a 
bill  to  the  plaintiff,  which  was  outstanding  in  the  hands  of  a  third  person ; 
and  that  in  satisfaction  of  the  remainder,  the  defendant  assigned  to  the 
plaintiff  an  Irish  judgment,  which  was  in  force,  as  appeared  by  the  record ; 
the  Court  on  an  affidavit  of  the  falsity  of  the  plea,  allowed  the  plaintiff  to 
sign  judgment,  and  directed  that  the  defendant's  attorney  should  pay  the 
costs  of  the  application  (o).  And  a  false  plea  in  assumpsit  on  a  bill,  that  the 
plaintiff  was  indebted  on  a  recognizance  of  bail  as  appears  by  the  record  (p), 
is  open  to  objection  on  the  same  ground.  And  where  in  debt  on  a  bail- 
bond,  the  defendant  pleaded  that  the  writ  was  sued  out  before  the  assign- 
ment was  stamped,  and  before  the  cause  of  action  accrued,  which  he  aver- 
red and  prayed  judgment,  and  that  the  plaintiff  might  be  directed  to  cause 
the  writ  to  be  returned  and  filed  of  record,  and  that  the  record  might  be 
inspected,  &c.,  the  Court  directed  that  if  the  defendant  did  not  amend  this 
subtie  plea,  the  plaintiff  might  sign  judgment  (9). 

(g)  As  to  issuable  pleas,  ajrtey  510,  511.  Aid.  198,  per  Bayley  and  Holroyd,  Justices. 

(A)  5  M.  &  Sel.  518;  2  M.  &  Sel.  606;        («)  See  1  Saund.  327  a.  where  the  Court 

and  see  1  Chit.  Rep.  564  a.       ^  reproved  Saunders  for  pleading  subtly,   to 

(i)  2  B.  &  Aid.  197.  '  trick  the  Court,  and  see  recital  in  38  H.  8, 

(/)  6  M.  &  Sel.  133  ;  see  id.  136.  c.  30  j  1  Bla.  R.  276. 

(k)  6  M.  &  Sel.   134 ;   see  1  Chit.  Rep.        (0)  2  B.  &  Aid.  199 ;  see  1  Taunt.  224, 

525,  526.  notes  j  4  Taunt.  668 ;  1  D.  &  R.  225. 
577.  {p)  5  B.  &  Aid.  750:  2  Chit.  R.  335:  1 

[l)  10  East,  237.  D.  &  R.  446,  418,  S.  C. 


[ 


m)  2  Salk.  515 ;  recognized  in  2  B.  &        {q)  3  Taunt.  339. 


n.  or  THEIB  QUALITIES.  (^ 

There  are  some  i^eaa,  whieh  hftve  long  been  oaed  as  sham  pkas^  for       n. 
ike  purposes  of  procrastination,  and  which  may  be  pleaded  even  at  the  ^^^'^"^ 
present  day  with  impunity,  if  the  defendant  has  not  subjected  himself  to  S^^^''^ 
the  necessity  of  pleading  an  issuable  plea.     Pleas  of  this  kind  are  simple 
and  concise  in  their  form,  and  long  and  inveterate  practice  has  obtained 
for  them  this  impunity.     Pleas  oi  judgment  already  recovered  for  the  same 
cause  of  action^  and  of  accord  and  satisfaction  by  the  creditor's  acceptance 
of  goods,  were  of  late  years  the  pleas  usually  adopted.     With  regard  to 
the  former  plea  it  has  been  permitted  after  the  defendant  had  delayed  and 
deladed  the  plaintiff  by  promises  of  payment  (r),  and  had  taken  out  a  sunh 
mens  to  stay  proceedings  on  payment  of  debt  and  costs  («)•    With  respect 
to  the  plea  of  accord  and  satisfaction,  in  a  late  case  in  the  Court  of  Com- 
mon Pleas,  in  which  it  was  pleaded  to  a  declaration  on  a  bill  of  exchange, 
the  Court  ^refused  to  allow  the  plaintiff  to  sign  judgment  upon  an  affidavit  [  *544  1 
that  the  plea  was  utterly  false,  and  intimated  that  in  future  such  applications 
would  be  discharged  with  costs  (f).     In  one  case  the  Court  (u)  set  aside  a 
false  plea  in  assumpsit  for  use  and  occupation,  that  the  defendant  delivered 
to  the  plaintiff,  and  he  accepted  in  satisfaction  Riga  hemp  and  Russia  tal- 
low.    Bat  in  a  subsequent  case  (i;)  they  declined  to  interfere  where  a  aimt 
lar  plea  was  pleaded,  though  its  falsity  was  sworn  to. 

An  executor,  by  pleading  a  plea  manifestly  untrue,  and  which  he  knows 
to  be  false,  may  render  himself  liable  de  bonis  propriis  (po). 

As  a  discouragement  to  sham  pleading,  the  Ceurt  has  suffered  a  plaintiff 
to  amend  a  defective  replication  to  a  false  plea  without  payment  of  costs  (^). 

Formerly  it  was  the  practice  for  a  defendant  to  gain  time  by  first  plead-  Hecent 
ing  a  sham  plea,  and  when  the  plaintiff  had  replied  to  the  same,   then  the  !|^i^^^J 
defendant  would  abandon  such  plea  and  plead  only  the  general  issue ;  but  fendant  to 
BOW  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  46,t  precludes  a  defendant  from  obidt  by 
abandoning  his  first  plea  without  express  leave,  which  cannot  be  obtained  '^P^- 
unless  when  essential  for  the  purposes  of  justice  (2).    This  rule  has  great- 
ly tended  to  put  an  end  to  the  practice  of  sham  pleading. 

The  Prac.  Reg.  Hil.  T.  4  W.  4,  reg.  8,t  orders  that  "  Where  a  defen-  Reg.  Gen. 
dant  shall  plead  a  plea  of  judgment  recovered  in  another  Court,  he  shall  ^\^'  ^ 
in  the  margin  of  such  plea  state  the  date  of  such  judgment ;  and  if  such  s,  as'to    ' 
judgment  shall  be  in  a  Court  of  record,  the  number  of  the  roll  on  which  pleas  of 
such  proceedings  are  entered,  if  any,  and  in  default  of  his  so  doing  the  P^g^^ 
plaintiff  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea ;  and  in 
case  the  same  be  falsely  stated  by  the  defendant,  the  plaintiff,  on  producing 
a  certificate  from  the  proper  officer  or  person  having  the  custody  of  the 

(r)  1  Bing.  380 ;    8  Moore,  437,  S.  C.  D.  &  R.  232.    In  1  B.  &  C.  it  is  stated  that 

Whea  this  plea  is  used  as  a  sham  plea,  it  the  Court  assigned  no  reason  for  making  the 

should  be  alleged  that  the  judgment  was  rule  absolute. 

recovered  in  another  Court,  see  the  reason,        (0)  2  B.  &  C.  81 ;  3  D.  d&  R.  21,  S.  C. 

ante,  431,  n.  (y).  more  fully  reported. 

(j)  Hill  V.  Tybatt,  Hil.  Term,   1820,  K.        (x)  1  Saund.  336,  note  10  j  1  Marsh.  212, 

B. ;  1  Archb.  Pract.  127,  2d  ed.  213  ;  ante,  489,  490. 

(0  1  M.  &  P.  338  ;  4  Bingh.  512,  S.  C.  (y)  I  East,  370. 

(u)  2  D  At  R.  661 ;  1  B.  &  C.  286,  S.  C.        (z)  See  further  3  Chit.  Gen.  Prac.  722. 
coram  Bayley  and  Holroyd,  Justices ;  see  3 


t  See  American  Editor's  Pre&ce. 
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n.       records  or  proceedings  of  the  Court  vhere  such  judgment  is  alleged  to  have 

quAunsa,  ^^^^^  recovered,  that  there  is  no  such  record  or  entry  of  a  judgment  as 

plew"^    therein  stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea  by 

leave  of  the  Court  or  ajudge^^  (a).     This  rule  entitles  a  plaintiif  to  sign 

judgment  as  for  want  of  a  plea,  unless  the  defendant,  in  the  margin  of  his 

plea  of  judgment  recovered  in  another  courts   truly  states  in  the  margin 

thereof  the  particulars  by  which  the  judgment  may  be  found  on  record.    The 

effect  of  the  rule  prevents  any  such  plea  from  gaining  time  during  a  vacation 

[  *545  ]  until  the  next  term,   *and  has  put  an  end  to  the  utility  of  a  sham  plea  of 

judgment  recovered  in  ordinary  cases.    But  that  rule  does  not  apply  to  a 

Elea  by  an  executor  or  administrator  of  a  judgment  recovered  against  him 
y  another  creditor  (i). 


m.  xuuw      The  rules  which  prevail  in  the  cimstruction  and  allowance  of  a  plea  in 
"  ^"-    bar  are, 
^.    '      Ist,  That  it  is  to  be  construed  most  strongly  against  the  defendant ; 
2dly,  That  a  general  plea,  if  bad  in  part,  is  bad  for  the  whole  ;  and  3dly, 
That  surplusage  will  not  in  general  vitiate. 

1*^^-  Ist.  As  it  is  a  natural  presumption  that  the  party  pleading  will  state  his 
against  the  ^^^  ^  favorably  for  himself  as  possible,  and  that  if  he  do  not  state  it  with 
plea.  all  its  legal  circumstances,  the  case  is  not  in  fact  favorable  to  him,  it  is  a 

rule  of  construction,  then  if  a  plea  has  on  the  face  of  it  two  intendments,  it 
shall  be  taken  most  strongly  against  the  defendant ;  that  is,  the  most  un- 
&vorable  meaning  shall  be  put  upon  the  plea  (c)  ;  a  rule  which  we  have 
seen  (d)  obtains  also  in  the  case  of  other  pleadings  (1).  Therefore  in 
trespass,  if  the  defendant  plead  a  release,  without  saying  at  what  time  it  was 
made,  it  shall  be  intended  to  have  been  made  before  the  trespass  was  com- 
mitted (e)  ;  and  in  trespass  to  land,  a  plea  of  Vberum  tenementumy  not  sta- 
ting that  the  close  was  the  defendant's  freehold  at  the  timeot  the  trespas^esy 
is  insufficient  (/).  So  at  common  law,  if  to  a  bond  the  defendant  plead 
payment,  it  shall  be  intended  to  have  been  made  after  the  day  appointed 
for  payment,  if  he  do  not  aver  it  to  be  otherwise  ;  and  in  pleading  a  prom- 
ise by  a  third  person  to  pay  the  debt  of  another,  it  seems  to  be  necessary 
to  aver  in  the  plea  that  the  promise  was  in  writing  (^). 

But  this  rule  of  construction  does  not  obtain  where  the  unfavorable 
meaning  is  inconsistent  with  another  part  of  the  plea  (K).  And  there  are 
some  cases  in  which  matters  are  implied  in  favor  of  the  plea ;  thus,  it  is 
said  by  Lord  Coke  (i),  '^  all  necessary  circumstances  implied  by  law  need 
not  be  expressed,  as  in  the  plea  of  a  feoffment  of  a  manor,  livery  and  attorn- 
ment are  implied  (f)  ;  so  where  it  is  pleaded  that  land  was  assigned  for 

(0)  See  Jervis'  Rules,  89,  note  (q).  (e)  Flowd.  46. 

(b)  Power  v.  Izod,  1  Bing.  N.  C.  304  ;  3        (/)  Com.  Dig.  IQeader,  E.  5 

Dowl.  140  ;  8  M,  &  Scott,  119,  S.  C.  (g)  Ante,  222.  1  Saund.  276  a.  sed  quttre^ 

(c)  Com.  Dig.  Pleader,  E.  6 ;  Co.  Lit.  303    ante,  534,  n.  (b). 

b  J  Plowd.  29,  46.  (h)  10  Co.  59  b  j  antr,  230,  231,  237. 

(d)  AnU,  237.    Effect  of  pleading  over,        (i)  8  Co.  Rep.  81  b  ;  ante,  221. 

ante,  238.  (;')  Co.  Lit.  303  b,  S.  P.  j  Cro.  Eliz.  401. 

(1)  An  equivocal  averment  in  pleading  should  be  construed  most  strongly  against  the 
pleader.  Slocum  v,  Clark,  2  Hill,  475  ;  Ferris  «.  N.  A.  Fire  Ins.  Co.  1  Hill,  71 ;  United 
States  V.  Lynn,  1  Howard,  (CJ.  S.)  104 ;  S.  C.  17  Peters,  88  ^  BurrowB  v.  Yount,  6  Blackf. 
456. 


m.  RULES  OF  CONSTRUCTION.  *54g 

dower,  it  is  not  necessary  to  say  it  was  by  metes  and  bounds,  for  it  shall  kvlbs  or 
be  intended  a  lawlul  assignment,  which  is  by  metes  and  bounds  (A;)  ;  and  co><s^^<^- 
where  surrender  *of  a  lease  for  years  is  pleaded,  and  that  it  was  agreed  to    ^  "' 
by  the  lessor,  it  is  not  necessary  to  say  that  he  entered,  for  it  shall  be  in- 
tended, and  it  is  not  usual  to  plead  a  re-entry  upon  a  surrender,  any  more 
than  it  is  to  plead  livery  upon  a  feoffment  (l)  ;  so,  where  it  is  pleaded  that 
a  sheriff  made  his  warrant,  it  is  unnecessary  to  say  that  it  was  under  his 
seal,  for  it  could  not  be  his  warrant  if  it  were  not  "(m).    And  if  a  man 
plead  that  he  is  heir  to  A.  he  need  not  say  either  that  A.  is  dead,  or  had 
BO  son  (n) .     Other  instances  of  this  rule  have  been  before  given  (o).    And 
we  have  seen  that  if  an  allegation  is  capable  of  two  meanings,  that  expo- 
sition shall  be  adopted  which  will  support,  not  that  which  will  destroy  the 
pleading  (p). 

2dly.  If  one  entire  plea  be  bad  in  part^  it  is  insufficient  for  the  ^^1^ 
whole  (;)  (1).  We  have  already  in  part  noticed  this  doctrine  in  considering  ^j^' 
that  a  plea  must  contain  an  answer  to  all  it  assumes  to  answer  ;  and  if  it  fail  whole. 
to  do  so,  it  is  not  an  effective  bar  even  as  to  the  part  really  answered  (r). 
In  iusumpsit  on  several  promises  in  different  counts,  if  the  defendant  plead 
the  statute  of  limitations  to  the  whole,  and  it  is  a  bad  plea  as  to  one  of 
the  counts,  it  will  also  be  insufficient  as  to  the  residue  («)  (2)  ;  and  in  an 
action  against  an  executor  or  administrator,  if  the  defendant  plead  several 
judgments  recovered  against  himself  in  that  character,  and  that  he  has  not 
sufficient  to  satisfy  them,  if  the  plea  be  bad  or  false,  or  avoided,  as  to  one 
of  the  judgments,  it  will  be  bad  for  the  whole ;  but  if  the  judgments  pleaded 
had  been  against  the  testator y  it  would  be  otherwise  (t)  (3).  In  one  case, 
however,  it  was  held  that  if  one  of  the  judgments  pleaded  were  against  the 
testator  and  a  third  person,  and  the  defendant  did  not  show  that  the  testator 
survived,  without  which  the  executor  is  not  chargeable,  the  plea|is  bad  for 
the  whole  (i^)  ;  but  the  propriety  of  this  decision  was  questioned  by  Lord 
yaughan(2;).  So,  if  several  persons  join  in  one  plea,  if  it  be  bad  for 
one,  it  will  be  bad  for  the  others  (y).  The  extent  of  this  rule  will  be 
considered  when  we  treat  of  pleas  by  several  defendants  (z).  It  seems, 
that  if  a  special  plea  amount  in  part  to  the  general  issue,  and  be  to  that  ex- 
tent defective,  for  that  reason  it  is  bad  in  toto  (a).  The  statement  of  sev- 
eral distinct  debts  in  a  plea  of  set-off  is  an  exception,  because  the  state- 
ment of  the  debts  in  such  a  *plea  is  in  the  nature  of  a  declaration  con-  [  *547  ] 

[k)  Com.  Dig.  Pleader,  E.  9.  (r)  Ante,  522 ;  6  Bing.  274. 

7)  Cro.  Car.  101.  (5)  1  Lev.  48. 


[m)  Cro.  Eliz.  53 ;  Palm.  357,  S.  P.  (0  1  Saund.  337,  and  notes ;  5  T.  R.  80, 

")7. 

(p)  Ante,  237.  337,  note  1. 


[n)  2  Saund.  305  a,  note  13.  30^ 

[0)  Ante,  221,  222.  (u)  2  Sannd.  50,  51,  note  4 ;  1  Saund. 


(q)  Com.  Dig.  Pleader,  E.  36,  F.  25  ;  3  fx)  Vaugh.  R.  104;  1  Sannd.  337,  note  1. 

T.  R.  376 ;  3  B.  &  P.  174  J  1  Saund.  337,  (y)  3  T.  R.  376,  373  ;  1  Saund.  28,  n.  2  j 

note  1,  28,  note  2;  2  B.  &  C.  216 ;  6  Bing.  2  Bing.  523,  instance  of  a  constable  joining 

274.    The  rule   explained,  dec.  Steph.    on  in  a  bad  plea  in  trespass. 

Plead.  2d  ed.  448 ;    and  see  Tremeere  v.  (z^  Post. 

Morrison,  1  Bing.  N.  C.  96 ;  and  4  Tyr.  &c  (a)  See  1  Saund.  27  -,  Com.  Dig.  Pleader, 

Gr.  85 ;  3  Dowl.  1^3,  194.  E.  36;  see,  however,  3  Lev.  40. 


•.  Wa 


Ten  Eyck  «.  Waterbury,  7  Cow.  51 ;  Briggs  v.  Cox,  7  Dowl.  6c  Ryl.  410 ;  Ferrand 
NBdker,  5  blackf.  424  ;  Shearman  v.  Fellows,  5  Blackf.  459. 
(2)  Vide  Perkins  v.  Bunbank,  2  Mass.  81. 

h)  Ace.  Douglas  0.  Satterlee,  11  Johns.  16.    The  plaintiff  should  demur  specially  to  the 
juogments  which  are  badly  |deaded,  and  traverse  the  reiidue.    Ihid. 
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or  taimng  sevend  ooanis ;  and  therefore  if  one  of  siieh  debts  be  insiiffiae&ty 
^^^^^^'^  the  plaintiff  moet  not  deniiir  to  the  whole  plea,  but  only  to  that  part  of  it 
"^"'  '  which  relates  to  the  objectionable  ground  of  setoff  (6).  In  trespass,  if  a 
plea  of  justification  consists  of  two  facts,  each  of  which  would,  when  sep* 
arately  pleaded,  amount  to  a  good  defence,  it  will  sufficiently  support  the 
justification  if  one  of  these  facts  be  found  by  the  jury  (e)  :  the  other  might 
be  rejected  as  surplusage. 

3dly.  Sm-  Sdly.  The  rules  with  regard  to  surplusage  and  unnecessary  allegations 
plosage  ^  ^hich  we  have  before  considered,  prevail  in  general  with  respect  to  pleas 
nancy.  '  ^^^  every  other  part  of  pleading  ((2)  :  and  we  have  explained  that  surplus^ 
age,  or  unnecessary  matter,  repugnant  and  contradictory  to  what  went 
before  in  any  point  not  material^  will  not  vititate  the  pleadings,  according 
to  the  maxim  utile  per  inutile  nan  titiatur ;  and  such  surplusage  and 
redundant  or  repugnant  part  shall  be  rejected,  especially  after  a  verdict  (e) 
(1).  Various  illustrations  of  the  general  rule  have  been  given.  As  an  addi- 
tional instance  we  may  observe  that  if  the  defendant  in  replevin  make  cog* 
nizance  as  bailiff  to  A.  administrator  of  B.  where  A.  might  have  distrained 
in  his  own  right,  the  words  ^*  administrator  of  B."  shall  be  rejected  as 
surplusage  (/).  There  is,  however,  considerable  danger  in  surplusage  in 
the  statement  of  material  matter ;  for  where  a  party  takes  upon  himself  to 
state  in  any  pleading  a  substantive  matter,  or  alleges  a  precise  estate,  (al* 
though  not  bound  to  do  so,)  if  it  be  material  and  bear  on  the  question,  he 
gives  the  other  side  the  advantage  of  traversing  it  (^).  Thus  in  Leake's 
case  (A),  it  was  necessary  that  the  plaintiff  should  show  that  he  had  some 
right  to  put  his  cattle  into  the  close,  against  which  the  defendant  was  bound 
to  repair  the  fence,  but  a  9ei9in  in  fee  was  not  necessary  to  give  that  right ; 
for  a  term  for  life  or  years,  or  even  an  estate  at  will,  or  right  of  common, 
or  the  owner's  license,  would  have  conferred  that  right  (i)  ;  the  plaintiff, 
however,  thought  proper  to  allege  that  the  right  he  had  arose  from  a  s^tstn 
infee^  therefore  the  defendant  was  at  liberty  to  deny  that  right  as  much  as 
any  other  right  which  the  plaintiff  might  have  had  to  put  his  cattle  into 
the  close.  So,  in  another  case  (A),  the  ground  of  the  plaintiff's  action 
was  that  the  defendant  would  not  permit  him  to  cut  down  the  remaining 
200  trees ;  in  order  to  show  that  so  many  trees  were  left  standing  in  the 
wood,  he  stated  that  at  the  time  of  the  agreement  he  had  cut  down  only 
r  *548  1  ^^^  trees,  and  though  it  was  not  necessary  for  him  to  have  ^'stated  that 
precise  number,  but  having  done  so,  and  the  number  that  was  left  being 
material  to  show  the  damage  which  the  plaintiff  had  sustained  by  the  de* 
fondant's  refusal  to  permit  him  to  cut  them  down,  he  gave  the  defendant 


{h)  2  Bla.  Rep.  910. 

[c)  1  Taunt.  146. 

V)  Ante,  228  to  232. 

[e)  Id. ;  Bac.  Ab.  Pleas,  I.  4 ;  Com.  Dig. 
Pleader,  E.  12}  Co.  Lit.  303  b;  2  Saund. 
305,  306,  note  14  ;  Id.  291. 


(/)  Hob.  208. 
(g)  Ante,  228. 


(h)  Dyer,  365  j  2  Saund.  206  a,  n.  21,  22  j 
id2( 


and  207,  n.  24. 
(t)  1  Saund.  346,  n.  2. 
{k)  Yelv.  195. 


ri)  Carrol  v.  Peake,  1  Peters,  18 ;  U.  States  «.  Bumham,  1  Mason,  57 ;  ante,  228  to  232, 
and  notes. 

Immaterial  matters,  alleged  in  aggravation  of  damages  merely,  will  be  rejected  aAer 
verdict  as  surplusage.  Daniels  v.  Daniels,  7  Mass.  135 ;  Richards  v.  Farnham,  13  Pick. 
451. 

Whatever  comes  under  a  videlicet^  if  inconsistent  with  the  precedent  matter,  may  be 
re)ected  as  surplusage.    BlackweU  v.  The  Boacd,  iu.  of  Lawionoe  Go.  2  Blaokf.  14^ 


lY.  THEIR  FORM  AND  PARTS.  ^^ 


an  advantage  of  traversing  it  (J).    It  seems,  therefore,  that  a  too  precise  or  volem  w 
particular  statement  of  material  matter  may  be  taken  advantage  of  upon  ^owstrvc- 
the  trial  of  a  traverse  thereof;  but  in  general  not  by  demurrer,  as  the  ob-  ^^°^' 
jeetion  does  not  appear  upon  the  record,  but  depends  upon  the  evidence  ; 
except  where  it  is  repugnant  or  contrary  to  matter  precedent  (m)^  and 
though  such  repugnancy  may  not  in  some  cases  be  aided  by  verdict  (n), 
yet  if  it  appear  that  the  verdict  was  given  on  another  part  of  the  plea,  the 
mistake  will  be  aided  (o). 


IV.  FORMAL  PARTS  OF  PLEAS  IS   GENERAL. 

In  framing  every  plea,  whether  in  abatement  or  in  bar,  the  pleader  must  nr.  form 
constantly  keep  in  view  the  following  formal  parts  of  the   plea,  and  the  ^^  '^ts. 
rules  and  decisions  respecting  them,  and  the  opponent,  when  endeavoring 
to  discover  a  defect,  should  pursue  the  same  course  of  examination. 

The  following  is  the  outline  of  the  usual  form. 

(1)  In  the  King's  Bench. 

(2)  On  the  10th  day  of  March,  A.  D.  1836. 
(3)  Johnson  J  (4)  The  defeDdant,  by  E.  F.  his  attorney,  [or  "  in  his  own  proper  person," 
ats.  I  (p)]  savs  that,  (5)  &c.  \here  follows  the  ground  of  defence.^  And  of  this  he 
Davis.  )  the  said  defendant  puts  himself  apon  the  country,  &c. ;  (6)  [or  if  the  condu- 
sion  be  with  a  verification,  the  form  is  thus  :\  '*  and  this  he  the  said  defenaant  is  ready  to  ver- 
ify, wherefore  he  prays  judgment  if  the  said  plaintiff  ought  [or  **  ought  further  f^^]  to  have  or 
maintain  his  afbfesaid  action  thereof  against  him,  &c. 

(7)  John  Hnlme. 

1st.  The  title  of  Court  at  top. 
2dly.  The  date  at  top. 
8dly.  The  names  of  parties  in  margin. 
4thlj.  The  commencement ;  describing 

1st.  Defendant's  appearance,  whether  in  person  or  by  attor-. 
nej,  or  prochein  ami. 
2i\j.  When  he  is  to  make  full  or  half  defence. 
•3dly.  Whether  there  is  to  be  any  preliminary  suggestion  or  [  *649  "J 

statement. 
4thly.  Whether  there  is  to  be  any  prayer  of  judgment  in  the 

commencement  or  othevpetitio,  or  actionem  non, 
5thly.  Whether  the  plea  is  to  be  in  abatement  to  the  whole, 

or  to  a  part  only. 
6thly.  Whether  to  be  in  bar,  and  whether  to  the  whole  or  to 
a  part. 

(7)  2  Saund.  207,  note  24 ;  206,  note  22 ;  the  ground  of  defence,  and  which  is  still 
2  East,  452.  retained.    The  alterations  were  introduced 
(m)  Co.  Lit.  203  b.  by  the  Reg.  Gen.  Hil.  T.  4  W.  4,  as  will  be 
hi\  Bac.  Ab.  Pleas,  I.  4.  presently  shown.    The    ancient   form  was 
[0)  Id,  thus  ; — *'  comes  and  defends  the  wrong,   \or 
( f)  Formerly  the  nature  of  the  defence^  in  trespass  '  force,']  and  injury,  nhtn^  <J-c., 
whether /tt//  or  half  used  to  be  stated,  and  and  says  that  the  said  plaintiff  ought  not  to 
then  followed  the  allegation  that  the  plain-  have  or  maintain  his  aforesaid  action  there- 
tiff  ought  not  to  hare  or  maintain  his  ac-  of  against  him,  because  he,  dec.'' 
tion,  and   then  followed   the  statement  of 
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6ihlj.  The  body  of  the  plea. 

1st.  Statement  of  time. 
2dl7.  Statement  of  place. 

Sdlj.  Statement  of  circumstancesy  and  herein  of  forms  of  alle- 
gations. 
6th1j.  The  conclusion  (9). 
7thlj.  Signature  of  counsel. 
8thlj.  Affidavit  when  and  what  to  be  annexed. 
9thlj.  The  forms  of  second  or  subsequent  pleas. 

We  will  consider  each  part  separately. 

^f'J^^^^  1.  It  was  always  usual  at  the  head  of  the  plea  to  state  in  what  Court  it 
Coart.  ^^  pleaded,  as  "  In  the  King's  Bench,"  or  "  In  the  Common  Pleas," 
or  "  In  the  Exchequer  of  Pleas  ;"  and  without  this  title  of  the  Courts  it 
might  be  doubtful,  especially  if  there  should  happen  to  be  several  actions 
between  parties  of  the  same  names  in  different  Courts  at  the  same  time, 
to  what  action  or  declaration  the  plea  referred.  There  is  not,  however, 
any  statute  or  rule  prescribing  that  a  flea  shall  be  entitled  in  any  Court. 
And  it  is  apprehended  that  the  omission  of  the  statement  of  the  Court 
would  not  be  material,  and  that  the  plea  would  be  considered  as  having 
reference  to  the  declaration,  which  must  necessarily  have  been  in  the  same 
Court  as  to  the  plea. 

2dly.  Tme  2.  With  respect  to  the  title,  before  the  Reg.  Gen.  Hil.  T.  4  W  4,t 
time,  ^  ^  ^^^  ip\e^  were  entitled  of  a  term,  and  pleas  to  the  jurisdiction,  or  in  abate- 
ment, were,  as  we  have  seen,  in  general  required  to  be  entitled  of  the 
same  term  as  the  declaration  (r)  ;  but  pleas  in  bar  might  bo,  and  usually 
were  entitled  of  the  term  of  which  they  were  pleaded,  which  was  fre- 
quently subsequent  to  that  of  which  the  declaration  was  entitled  («),  and 
where  matter  of  defence  had  arisen  after  the  first  day  of  the  term,  the 
plea  was  properly  to  be  entitled  specially  of  a  subsequent  day  (^).  But 
the  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  I,f  now  expressly  requires  every 
[  •560  ]  pleading  to  be  entitled  of  the  day  of  the  month  and  the  year  when  •the 
same  was  pleaded.  But  there  cannot  be  a  demurrer  on  account  of  an 
improper  date  at  the  top  (u). 

3dly.  The       3.  The  names  of  the  parties  in  the  margin  do  not  strictly  constitute  any 

th™*^rt^    part  of  the  plea.     The  surnames  only  are  usually  inserted,  and  that  of  the 

in^ijE^  ***  defendant   precedes    the    plaintiff's  as  ^^  Johnson  ats.   Davis.^^      They 

margin,      should  correspond  with  the  names  in  the  declaration,  or  if  the  defendant 

plead  in  abatement  or  bar  by  another  name  to  that  in  the  declaration,   the 

difference   should   be   specified  in  the  margin,  thus,  ^^  O.  D.  sued  by  the 

name  of  E.  D,  ats.  A.  A"  (1).     It  has  been  decided  that  it  is  suficient,  in 

a  qui  tam  action,  to  entitle  the  plea  of  nil  dehet  with  the  names  of  the  parties 

(9)  Every  plea  in  bar  must  conclade  to  2  a,  b,  c,  d. 
the  country  or  with  a  verification,  2  Dowl.        {t)  Post,  vol.  iii.    Ami  see  also  a  sugges- 

664  ;  2  Cr.  M.  (Sc  Ros.  26,  S.  C.  tion  after  imparlance,  post,  vol.  iii. 
(r)  Ante^  454.  (ti)  Neal  o.  Richards,  2  Dowl.  94 ;  and  3 

(j)  Bac.  Ab.  Pleas,  C.  2 ;  2  Saund.  1  f,  Chitty  Gen.  Prac.  716. 


i 


1)  See  Clea  o.  Hosford,  12  Vermont,  296. 
See  American  Editor's  Preface. 
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as  above,  witlMat  the  additkm  of  qid  tarn,  ftc.  to  the  plaintiff's  nane  («)•   m  fmw 
After  the  parties  have  once  been  named  in  the  previous  pleading  by  chris*  ^**  »am«. 
tian  and  snmaoie,   they  may  in  the  plea  be  described  as  the  said  defend-  of  ^JnnS 
ant  and  the  said  plaintiff,  without  repeating  the  names  (x).  in 


4*   With  respect  to  the  commme^ment,  we  will  first  state  the  pracftiee  4thly.  The 
before  the  recent  rules,  and  then  the  present  practice.    And  firet  the  name  ^^^^^^ 
of  the  defendant ;  we  have  seen  that  when  the  defendant  pleaded  misno-  ^^^ 
mer  in  abatement,  a  plea  commencing  with  the  words,  *'  And  the  eaid  Before  the 
Richard,  sued  by  the  name  of  Robert,"  or  thus,  ^^  and  he  against  whom  recent 
the  plaintiff  hath  exhibited  his  bill  by  the  name  of  J.  S.  &c."  was  insuffi-  ^^* 
cient  (y).    A  plea  in  bar  commencing  in  the  same  manner  was  also  bad  on 
special  demurrer  (i;).     When  the  defendant  was  sued  by  a  wrong  name, 
and  wished  to  defend  in  his  right  name  without  pleading  in  abatement,  it 
was  proper  to  begin  his  plea  thus :  ^^  And  G.  D.  against  whom  the  said 
A.  B.  hath  exhibited  his  bill  by  the  name  of  E.  D.  comes  and  defends  the 
wrong  and  injury,  when,  &c."  (a).    A  mis-statement  of  the  defendant's 
dtrii^n  name  in  the  commencement  of  his  plea  in  bar,  did  not  entitle  the 
plaintiff  to  treat  it  as  a  nullity,  and  sign  judgment  as  for  want  of  a  plea  ((). 

After  the  names  of  the  parties  in  the  margin,  the  defendant's  appear- 
ance and  defence^  (yenit  et  defendit  vim  et  injuriam)  were  to  be  stated. 
Some  observations  have  already  been  made  on  these  parts  of  pleading  (e). 
The  compearance  might  in  general  be  stated  to  have  been  either  in  perean 
or  by  attarnejfj  for  a  defendant  was  at  liberty  to  appear  and  defend  in  per- 
son, and  this  was  nstial  in  an  action  against  an  attorney  or  prisoner  (4), 
As  a  feme  covert,  when  sued  alone,  is  "incapable  of  appointing  an  attor-  [  *651  ] 
ney,  she  should  defend  in  person  (e) ;  an  idiot  should  also  appear  in  person, 
and  it  b  said  that  any  one  who  can  make  a  better  defence,  shall  be  ad- 
mitted to  defend  for  him ;  but  a  lunatic,  or  one  who  becomes  non  eompoe 
mentitj  must  appear  by  guardian,  if  he  be  within  age,  and  by  attorney  if  of 
full  age  (/).  An  infant  must  plead  by  guardian,  and  not  by  attorney  (1)  or 
procJmn  and  (^),  and  if  he,  whether  in  the  case  of  a  sole  or  several  de- 
fendant pleaded  by  attorney  (2),  it  was  error  (K)  (3)  ;  and  therefore  the 
plaintiff  was  bound  in  such  a  case,  for  bis  own  security,  to  take  out  a  sum- 
mons to  compel  him  to  appear  by  guardian,  and  to  alter  his  plea,  or  for 
leave  to  do  it  for  him  (t)    A  plea  by  a  corporation  aggregate,  which  is 

{v)  7  East,  333.  (e)  Co.  Lit.  125  b ;  2  Inst.  390  :F.  N.  B. 

(z)  So  decided  as  to  a  declaration  in  27;  2SaaDd.209c;  aRl«,  427,  428;  see  the 
Meeke  v.  Ozlade,  1  New  R.  289,  and  other    forms,  poit^  vol.  iii. 

cases,  3  Chitty's  Gen.  Pr.  467,  note  (r).  (/)  Id, ;  4  Co.  124  b;  2  Sannd.  333,  note 

(y)  Ante,  456,  427.  4,  335 ;  Bac.  Ab.  Idiots  and  Lunatics. 

(z)  3  Wils.  413.  (t)  Ante,  423,  post,  vol.  iii. 

(a)  Posty  vol.  iii. ;  3  Weatw.  210.  (A)  AMe,  428.    Bat  the  infant  only  eofold 

m  7  D  Ac  R.  511.  bring  error,  5  B.  &  Aid.  418. 

(0  AfUty  427,  428.  (i)  2  Wils.  50  ;  2  Sannd.  117  f ;  7  Taunt. 

(d)  Sayer,  217.  416 ;  1  Moora,  251,  S.  C. 

(1)  Vide  Mockey  o.  Grey,  2  Johns,  182 ;  Dewitt «.  Post,  11  Johns.  460 ;  JeffHe  v. 
Robideaux,  -3  Mis»  33 ;  Clark  o.  Turner,  1  Root.  200 ;  Knapp  v.  Crosby,  1  Mass.  479 ; 
Miles  0  Boyden.  3  Pick.  2l3;  Alderman  «.  Tirrell,  8  John.  418;  Bedell  &.  Lewis,  4  J. 
J.  Marsh.  562  ;  Shepard  e.  Hibbard,  1^  Wendell,  96. 

(2)  That  the  plaintiff  may  enter  a  nolle  prosequi  as  to  the  infknt,  vide  Hartness  i». 
Thompson,  5  Johns.  160.  Woodward  v.  Newhall,  1  Pick.  500.  20  Johns.  160,  161.  Or 
astoa/eme  covert.    Biedman  v.  Vanderslice,  2  Rawle,  344. 

(3)  Vide  Dewitt  v.  Post,  U  Johns.  460.  Silver  v.  Shelback,  1  Ball  165.  Moore  t. 
M'jEwen,  5  Serg.  6t  Rawle,  373.    Arnold  «.  Stanibrd,  14  John.  417. 
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IT.  foBM  incapable  of  a  personal  appearance,  must  purport  to  be  by  attorney  (i). 
AND  PAtTi.  Jq  i^  plea  by  husband  and  wife,  it  is  stated  that  they  appear  by  their  at- 
tkI^'        tomey  (Z).     The  plea  should  also  be  in  the  name  of  an  attorney  of  the 
moMt^    Court  in  "which  the  action  is  brought,  legally  competent  to  practise  there- 
meat,        in  (7n).     It  must  also  be  in  the  name  of  the  attorney  by  whom  the  defend- 
ant appeared,  unless  there  has  been  an  order  to  change  the  attorney,  or 
the  plaintiff  may  sign  judgment  (n).    Thought  the  appearance  has  been  en- 
tered in  the  name  of  an  agent  to  a  country  attorney,  the  plea  may  be  in 
the  name  of  the  principal  attorney  (0)  ;  it  ought  not,  however,  where  there 
are  several  attorneys  in  partnership,  to  be  in  the  name  of  the  firm,  but  only 
in  the  name  of  one  of  them  (p). 

We  have  already  stated  the  signification  of  the  term  defence^  its  nature, 
and  the  form  of  it  in  a  plea  in  bar  (9).  Before  the  recent  rules  every  plea 
in  bar  must  have  begun  with  the  defence  (r)  ;  and  it  should  seem  that  if 
the  defendant  plead  only  to  part,  and  confessed  the  residue,  the  defence 
should  be  confined  to  the  part  intended  to  be  pleaded  to,  and  not  cover 
the  whole  («)• 

In  a  plea  of  the  general  isme^  or  other  plea  in  bar  to  the  whole  declara- 
tion, which  merely  denied  what  was  alleged  in  the  declaration,  and  did 
not  introduce  any  new  matter,  it  was  not  usual  to  insert  the  allegation, 
^^  that  the  plaintiif  ought  not  to  have  or  maintain  his  aforesaid  action  against 
r  *652  1  ^^  defendant ;"  but  after  stating  the  defendant's  ^appearance  and  his  de- 
fence, the  plea  immediately  denied  the  matter  stated  in  the  declaration, 
and  concluded  to  the  country  (t).    But  special  pleas,  after  stating  the  ap- 

Jearance  and  defence,  began  with  this  allegation,  actionem  non  habere  de- 
et  (u)  ;  which  always  alluded  to  the  commencement  of  the  action,  and  not 
to  the  time  of  the  plea  (2;),  and  payment  of  the  debt  without  costs,  after 
action  brought,  was  therefore  no  defence  (y).  No  defence  which  arose 
after  action  brought  could  be  given  in  evidence  under  the  general  issue : 
such  defences  always  were  required  to  be  specially  pleaded  (2:).  In  debt 
on  bond,  if  the  defendant  by  his  plea  denied  the  validity  of  the  deed,  or 
if  an  heir  pleaded  rien  per  descevU,  it  was  more  formally  correct  to  say 
anerari  non  debety  and  not  actionem  non(^a)  ;  and  in  that  case  the  plea  should 
describe  the  deed  as  afcnVtn^  or  ^'  supposed  writing  obligatory,"  and  should 
not  admit  that  it  was  a  deed  (6).  in  replevin,  if  the  defendant  said  '^  he 
well  avowSy^  instead  of  well  acknowledges  the  caption,  no  objection  could 
be  taken(c).     When  the  matter  of  defenc  earose  before  the  commencement 

(it)  Bro.  Ab.   Corporation,    28  j  Co.    Lit.  (ti)  Salk,  21 1 ;  post^  vol.  iii. 

66  b  J  Com.  Dig.  Pleader,  2  B.  2.  (r)  7  East,  536  j  3  East,  316 ;  4  B.  &  C. 

(/)  2  Saund.  219;  Com.  Dig.  Pleader,  2  393. 

A.    But  the  objection  would  not  entille  the  (y)  3  T.  R.  186 ;  4  East,  502 ;  1  Campb. 

plaintifi  to  treat  the  plea  as  a  nullity,  Hill  v,  558,  559.    Payment  of  debts  and  costs,  in 

Mills,  2  Dowl.  696.  full  satisfaction,  after  action  brought,  if  ^pe- 

(m)  Barnes,  259.    By   an   uncertificated  daily  pleaded,  was  a  good  plea.  Holt's  C. 

attorney,  Tidd,  9lb  ed.  77.  N.  P.  6 ;  5  B.  &  Aid.  886  j  1  D.  &  R,  546, 

(n)  2  New  Rep.  509 ;  6  East,  549  ;  Tidd,  S.  C. 

9th  ed.  94  ;  sed  vide  13  Ves.   161,   195,  in  (z)  Holt's  C.  N.  P.  6;  4  B.  &  Aid.  345  ; 

Chancery.  5  Id  S86 ;  4  B.  &  C.  390. 

(0)  3  B  &  P.  Ill  i  Barnes,  239.  (a)  1  Saund.  290,  n.  3 ;  Lord  Raym.  217 ; 

(p)  4  East,  195.  2  Salk,  516. 

Iq)  Ante,  428.    And  see  further,  3  Lev.  (b)  Cro.  Eliz.  800 ;  I   Saund.  290,  note  3  ; 

240  ;  Com.  Dig.  Abatement,  I.  16.  291,  note  1 ;  Ld.  Raym.    1541 ;  2  RoL  Rep. 

(r)  Com.  Dig.  Pleader,  E.  27 ;  3  B.  &  P.  140  j  Com,  Dig.  Pleader,  E.  27. 

9a;  Co.  Lit.  227b;  anity  427,  428.  (c)  Cro.  Jac.  373,  1  Saund.  347  c,  note 

(s)  Com.  Dig.  Pleader,  E.  27.    See,  as  to  4 ;  and  see  Nicholson  v.  laghtfoot,  E.  T.  3 

qualities  of  a  plea,  antej  522,  523.  May,  1831,  K.  B. 

(0  Salk.  516 ;  pott,  vol.  iu. 
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oF  the  suit,  actionem  non^  &c.  was  generally  the  proper  commencement ;  rv,  form 
but  matter  of  defence,  arising  after  action  brought,  must  have  been  ape-  ^^  'abts. 
cially   pleaded  in  bar  of  the  further  maintenance  of  the  suit  (rf).    If  the  ll^^y* 
matter  of  defence  arose  after  issue  joined,  it  must  hare  been  pleaded  puis  mence- 
darrein  ccnitimuinee^  («)  (1)  ;  and  if  it  arose  after  trial,  an  audita  querela  ment. 
was  in  general  the  only  remedy  (2)  ;  although  in  some  instances  the  Court 
would  afford  relief  on  a  summary  application.     In  an  action  against  hus- 
band and  wife,  both  must  have  defended  and  joined  in  the  plea,   or  the 
plaintiff  should  demur,  or  there  would  be  a  repleader,  although  the  action 
were  merely  for  the  tort  of  the  wife  (/).     Where  the  plea  was  only  to  a 
part  of  the  declaration,  it  must  not  in  the  commencement  profess  to  cover 
the  whole  declaration  (^)  (8)  ;  and  it  must  designate  specifically  the  part  to 
which  it  was  to  be  applied,  or  the  plaintiff  might  demur  (A).     The  mode 
of  pleading  in  these  cases  was  thus :  '^  And  the  said  defendant,  by  H.  F. 
his  attorney,  comes  and   defends  the  wrong  and  injury,  when,  &c."  and 
"  as  to  the  said  first  count  of  the  declaration,"  (or,  if  in  covenant^  "  as 
•to  the  said  supposed  breach   of  covenant  first  above  assigned,"  or,  if  in  [  *668  ] 
trespass^  "  as  to   the   breaking  and   entering  ,  &c."  enumerating  the  par- 
ticular trespasses  mentioned  in  the  declaration  intended  to  be  justified)  («) 
^^  the  said  G.  D.  says,  that  the  said  A.  B.   ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says,  that,  &c." 

At  common  law,  before  the  statute  of  Anne,  which  introduced  several 
pleas,  it  was  usual,  particularly  in  actions  of  trespass,  for  the  defendant  to 
plead  as  to  the  force  and  arms,  and  whatever  else  was  against  the  peace 
of  the  king,  not  guilty,  and  as  to  the  residue  of  the  supposed  trespasses, 
a  justification  (Jc).  And  the  defendant  must  take  care  to  state  in  the  com- 
mencement the  whole  of  the  trespasses  he  intends  to  justify,  and  if  he 
omit  any  material  part,  the  plaintiff  will  be  entitled  to  recover /tto  tanto  (?), 
as  where  the  declaration  inter  alia  alleged  that  the  defendant  dragged  the 
plaintiff  through  a  pond,  and  the  special  plea  only  covered  other  trespass- 
es ;  it  was  held  that  the  plaintiff  was  entitled  to  recover  for  such  dragging 
through  the  pond,  although  it  was  insisted  that  he  ought  to  have  new  as- 
signed (^). 

In  actions  of  trespass  to  personal  or  real  property,  where  the  declara- 
tion contains  several  counts,  varying  the  statement  of  the  injury  to  the 
same  personal  chattels,  or  to  the  same  closes,  it  has  been  usual,  in  order 
to  save  the  expense  of  several  distinct  pleas  to  each  count,  to  render  the 
same  plea  applicable  to  all  the  counts  (m).     In  this  case   the   trespasses 

(d)  4  East,  502;  6  Id,  414  ;  ante^  546,  338  j  Lutw.  241 ;  3  B.  6c  P.  174  ;  antty  523, 

585.    As  to  pleading  bankruptcy  alter  ac-  524. 

tion  brought  and  before  plea,  see  9  East,  82.  (t)  As  to  the  effect  of  this  on  the  replica^ 

After  issue,  6  B.  Ac  C.  105.  tion  in  trespass,  see  2  Campb.  175. 

(«)  See  post,  as  to  these  pleas.  {k)  See  1  Saund.  10,  24,  82,  296. 

(/)  Com.  Dig.  Pleader,    2    A.    e ;  Cro.  (/)  Bush  ©.  Parker  and  others,  1  Bing.  N. 

Jac.  288.  C.72. 

(g)  As  to  this  rule,  ante^  523.  (m)  See    ante^    414,    and    527,    528 ;    1 

(A)  Com.  Dig.  Pleader,    E.    27 ;  1    Sid.  Marsh.   17,   18;  5  Taunt.   198,  S.    C.j  11 


(1)  Vide  Cobb  v.  Curtis,  8  Johns.  470.  A  defence  arising  after  suit  commenced  should 
be  pleaded  in  bar  if  the  further  maintenance  of  the  action  is  not  in  bar  generally,  Kunzler 
V.  Kohaus,  5  Hill,  319;  Boyd  v.  Weeks,  5  Hill,  393. 

(2)  It  is  usual,  however,  to  grant  the  same  relief  on  motion  as  the  party  might  have  ob- 
tained by  audita  querela.  Baker  v.  Jndges  of  Ulster,  4  Johns.  191,  and  see  n.  b.  2d  edit, 
ibid. 

(3)  Gillespie  o.  Thomas,  15  Wend.  464,  ud  the  oases  oiled  in  tbe  opinion  of  the  oout. 


0P  rLEMM  m  81X. 


4thly. 
The 

ment. 


POM  conphkbied  «f  in  Um  diflfinrent  ooonts,  and  wUch  were  intended  to  be 
'  lifted,  were  firBt  enamerated  in  tbe  intordactor j  part  of  the  plea ;  and  Uien 
feHowed  the  stateaMnt  of  aeti9neni  lum,  ke. ;  and  it  waa  then  alleged  that  the 
lokee  aad  graae,  Ate.  menti<»ed  in  the  firat  count,  and  the  cloae  and  graas, 
ke.  menttoned  in  the  laat  connt,  at  the  several  times  when,  kc.  were  the 
same  cloae  and  grass,  kc.  and  not  other  or  different^  and  that  the  aeiaog 
attd  taking,  ke.  mentioned  in  the  firat  coant,  and  the  seising  and  taking, 
ke.  mentioned  in  the  last  connt,  were  the  Mme^  and  tioi  other  or  different 
(n).  But,  aa  before  observed,  these  allegations  identifjing  the  trea- 
passes  were  traversable  ;  and  this  mode  of  pleading  could  not  in  strictness 
oe  supported,  but  was  demarrable  (o).  Where  it  is  certain  that  the  dif- 
[  *554  ]  ferent  *connts  were  for  the  same  trespass,  and  it  is  expected  that  the 
plaintiff  would  not  demur,  it  was  considered  advisaUe,  in  order  to  save 
expense,  to  risk  that  concise  mode  of  pleading ;  bat  the  plaintiff  should 
demur  or  traverse  the  allegation  if  he  really  contended  that  several  distinct 
trespasses  thus  united  in  the  plea  were  committed  (^). 


Forms  of 

COMM€fiC€' 

iment  pre- 
scribed by 
Beg.  Gen. 
Hil.  T.  4. 
W.  4,  reg. 
9. 

Him  to  be 
unneces- 
sary. 


The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  9,  10,  11, t  have  introduced 
material  alterations  as  well  respecting  the  oommencemente  as  the  eondu- 
$um9  of  pleas,  and  have  put  an  end  to  the  subtle  distinctions  respecting 
half  and  fuU  defence.  The  reg.  9  orders  that  ^  In  a  plea  or  subsequent 
pleading  intended  to  be  pleaded  in  bar  of  th^  whole  action  generally,  it 
shall  ikot  be  neeeeearjf  to  use  any  allegation  of  actionem  non,  or  to  the  like 
effect,  or  any  prayer  of  judgment ;  nor  shall  it  be  necessary  in  any  repli- 
cation or  subsequent  pleading,  intended  to  be  pleaded  in  maintenance  of 
tfie  whole  action,  to  use  any  allegation  of  preeludi  twnj  or  to  the  like  ef- 
fect, or  any  prayer  of  judgment ;  and  aU  {Jeas,  replications,  and  subse- 
quent pleadings,  pleaded  without  such  formal  parts  as  aforsaid,  shall  le 
taken^  unless  otherwise  expressed,  as  pleaded  respectively  in  bar  of  the 
whole  action,  provided  that  notlung  herein  contained  shall  extend  to  eases 
where  an  estoppel  is  fdeaded." 

It  will  be  observed  that  this  rule  is  expressly  confined  to  pleas  in  ior, 
and  does  not  therefore  extend  to  pleas  in  abatement^  and  which  according 
to  the  anteoedent  rules  of  pleading  must  always  be  expreeely  Undted  when 
the  matter  in  abatement  only  affects  j^ar^  of  the  alleged  cause  of  action. 

It  was  held  that  the  expression  ^^  whole  aetione  generally^^  in  this  new 
rule  means  as  well  the  whole  case  stated  in  any  one  count  (jj)  as  the  whole 
declaration  containing  several  counts,  unless  the  commencement  expressly 
limit  the  plea  to  a  particular  count ;  or  it  may  be  open  to  a  special  demur- 
rw  (r). 


Moore,  43.  But  where  there  had  been  bat 
one  trespass,  ^c.  it  saffioed  to  plead  special- 
ly to  one  of  the  counts  which  contained  the 
follest  description  of  the  iojury,  and  to 
plead  only  the  general  issue  to  the  rest,  or 
generally,  in  which  case  the  plaintifi*  could 
not  proceed  on  the  other  counts  so  as  to 
avoid  the  defence  on  the  special  plea,  see 
ante.  399  ;  289.  n.  (/). 

(n)  See  Plead.  Ass.  401. ;  post,  vol.  iii. ; 
9  Wentw.  47,  57;  Sir  T  Baym.  449  j  but 
see  ante,  414,  and  527,  528. 

(o)  Id. ;  5  Taunt.  200 ;  1  Marsh.  17,  18, 
S.  C.    So  to  a  declaration  containing  two 


counts,  as  for  two  different  libels,  a  plea  of 
justification  to  the  whole  declaration,  allej- 
iog  that  the  libel  in  each  count  was  one  and 
tbe  same,  and  that  the  publication  thereof 
was  but  one  act,  and  tbeu  justifying  one  li- 
bel, was  holden  bad,  2  Chit.  Bep.  291. 

(p)  Ante,  414. 

Iq)  Bird  v.  Higginson,  1  Har.  &  Wol.  61 ; 
4  Nev  &  Man.  505. 

(r)  Worley  ».  Harrison,  1  Har.  &  Wol. 
420 ;  5  Npv.  6c  Man.  173,  S.  C. ;  and  see 
Vere  «.  Goldsborough,  1  Bing.  N.  C.  353.  as 
to  an  informal  plea  to  two  counts  w^ithout 
distinguishing  which. 


t  See  Aroeriean  Editor's  Preface. 


nr.  THEOl  SOBM  AKD  PABT8.  (^ 

To  a  ded«ration  eontainiiig  two  eounts,  first,  on  a  UU  of  ezcbaiige,  and   it.  vobx 
aecoodly,  oa  an  aeeoant  stated,  the  defendant  without  a  rule  to  plead  ^"^  r^n- 
aeveral  matters  pleaded  '^ that  he  did  not  accept  the  bill,"  and  for  a  fur-  xbecom. 
ther  plea  that  '*  he  did  not  account,"  and  it  was  held  that  the  informality  of  mence- 
omittiog  to  confine  each  plea  to  the  count  to  which  it  applied  did  not  an-  mem. 
tborise  the  pluntiff  to  sign  judgment  («).     It  may  here  be  proper  to  refer 
to  the  recent  decision  (^),  that  the  several  statements  of  debts  for  goods 
sold,  work  and  labor,  money  lent,  paid,  had  and  received,  and  account 
stated,  are  for  all  pleading  *  purposes  to  be  considered  as  separate  counts.  [  ^565  ] 
But  still  it  is  necessary  and  proper  that  when  a  plea  is  pleaded,  or  when 
the  matter  pleaded  is  properly  applicable  only  to  a  part  of  the  declaration, 
that  the  commencement  of  the  plea  should  be  expressly  and  in  terms  lioi- 
ited  to  that  part  (u). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  10,t  orders  "  that  no  formal  J^^^^^ 
drfenee  shall  be  required  in  a  plea,  and  it  shall  commence  as  follows :  requisite. 
*  The  said  defendant  by  Y.  Z.  his  attorney  (or,  ^  in  person,')  says  that, 

flv  c* 

Reg.  11  orders  that  "  It  shall  not  be  neceseary  to  state  in  a  second  or  ^7^^^^ 
other  plea  or  avowry  that  it  is  pleaded  by  leave  of  the  Court,  or  accord-  ^c.  notes- 
ing  to  the  form  of  the  statute,  or  to  that  effect."  sential  in 

case  of 

6.  With  respect  to  the  body  of  tJie  plea^  which  states  the  eubetance  of  pi^as. 
the  defence^  the  allegations  depend  on  the  circumstances  of  each  particular  5tfaly.  The 
case.     The  forms  of  those  pleas  which  usually  occur  in  practice  are  given  ^^.^^ 
in  the  Third  Volume  ;  and  the  quaUtiee  of  a  plea,  as  well  in  respect  to       ^  ^^ 
certainty  of  time  and  place,  &c.  as  in  relation  to  more  material  matters, 
have  already  been  considered  (a;).    As  a  proteetando  (y),  and  ^formal 
traverse  (^z),  more  frequently  occurs  in  replicationsj  we  will  postpone  the 
particular  consideration  of  them  till  that  part  of  the  work. 

In  point  of  form  in  trespass  and  other  actions,  when  the  plea  necessarily  ^^^ 
states  the  trespass  to  have  been  committed  at  some  other  time  or  place  ^^°^' 
ihan  that  laid  in  the  declaration  (a),  it  is  proper,  immediately  preceding  the 
ooaclusion  of  the  plea,  to  allege  that  the  supposed  trespasses  mentioned 
in  the  plea  are  the  same  as  those  whereof  the  plaintiff  hath  complained. 
This  allegation  is  usually  termed  quce  est  eadem  (1)  ;  and  when  it  is  adopted 
in  the  above  case,  if  the  plea  also  conclude  with  a  traverse  that  the  defend- 
ant was  guilty  at  any  other  time  or  place,  the  plaintiff  may  demur  specially  ((). 

<i)  Yerev.  Goldsboiougfa,  1  Bing.  N.  C.  372;    2  Saund.  5,  d.   3;    Cowp.    162;    1 

353.  Saand.  297 ;  Willes,  302.    Where  the  plea 

(0  JoofdaiD  9.  Johnson,  2  Cr.  M.  6c  Bos.  vanes  from  the  day  laid  in  the  dedaration, 

564 ;  6  Tyr.  421.  either  the  averment  of  oua  est  eadem^  or  the 

(if)  Dueer  o.  Triebner,  3  Dowl.  133.  traverse  of  the  time  laid  in  the  declaration 

(x)  See  ante,  ^21.  is  proper,  and  will  snffice  :  hot  it  is  super- 

(y)  Com.  Dig.  Pleader,  N.  flaons  and  improper  to  have  baik  the  qua  est 

(x)  Com.  Big.  Pleader,  6,  l|dcc.  eadem  and  the  traverse,  id.    And,  as   re- 

(a)  The  plea  should  follow  the  time  and  marked  by  the  learned  editors  of  the  5th 

j^e  laid  in  the  declaratioo,  unless  either  edit,  of  Saunders'  Bep.  vol.  ii.  5e,  note  (p), 

be,  from  the  nature  of  the  case,  material,  there  seems  to  be  no  good  reason  why  the 

and  the  gist  of  the  dispute,  and  by  pursuing  averment  of  qna  est  eadem  should  not  be 

the  declaration,  there  woald  be  an  incon-  considered  a  good  traverse  of  the  place  in 

gniity  in  the  plea  in  this  respect.    See  oii/e,  the  declaration,  as  roach  as  it  is  of  time, 

522 ;  2  Saund.  5  a,  note.  Sed  vide  Mr.  Sergeant  Williams'  note,  id, 

{b)  Com.  Dig.  Pleader,  £.  31 ;  Cro.  Jac. 


1 


1)  Vide  Nevins  v.  Eeeler,  6  Johns.  63. 
See  American  Editor't  Freftee. 
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IT.  FOKH   Bat  when  it  is  unnecessary,  and  consequently  improper,  to  vary  from  the 
AND  PARTS.  ^Iqqq  qp  place  laid  in  the  declaration,  and  the  declaration  and  plea  are  in 
Miyol^^  these  respects  conformable  with  each  other,  the  quce  est  eadem  need  not 
the  plea,     be  ^inserted  (<?),  though  the  insertion  will  not  prejudice  :  but  in  that  case  if 
[  *556  ]  a  traverse  were  added,  the  plea  would  be  informal  (J).     If,  however,  the 
traverse  were  defective,  it  was  holden  that  it  would  be   rejected   as  sur- 
plusage (e)  ;  but,  in   a  late  case,  it  was  held  that  an  unnecessary  traverse 
after  the  quce  est  eadem  is  bad  on  special  demurrer  (/)• 

A  plea  of  illegal  consideration  or  contract  contrary  to  any  express  sta- 
tute should,   like   a  declaration   on  a   statute   for  a  penalty  incurred,  in 
strictness  conclude  contrary  to   the  form  of  the  statute.     It  has  neverthe- 
qaisite  in   less  been  decided  that  if  such  conclusion  be  omitted  the  plea  may  be  Bua- 
*Piea-       tained(^). 


Contra 
formam 
statuHf 
when  re 


6ihly.  The  Every  plea  in  bar  must  have  its  proper  Conclusion  (A),  which  is  either 
Conclusion,  ^  ^^  country^  or  with  a  verification  ;  and  the  latter  is  either  of  fact  or  of 
matter  of  record  (A).  An  avowry  or  cognizance  in  replevin,  in  which  the 
defendant  is  an  actor,  is  an  exception  to  this  rule,  and  need  not  have  anj 
conclusion  (i).  In  an  action  against  husband  and  wife,  both  should  join  in 
the  concluding  part  of  the  plea  (y)  (1). 

When  there  is  a  complete  issue  between  the  parties,  viz.  a  direct  affir- 
mative and  negative ;  as  if  the  general  issue  be  pleaded  (2)  ;  or  the  defend- 
ant simply  deny  some  material  fact  alleged  in  the  declaration  (3),  as  where 
the  plaintiff  declares  on  an  award,  and  the  defendant  pleads  no  such  award ; 
the  plea  should  conclude  to  the  country  (A)  (4).  And  such  conclusion 
seems  to  be  proper,  although  the  plea  unnecessarily  contain  a  formal  trayerse 
(Z).  This  rule  equally  prevails  whether  the  affirmative  be  first  in  the  plead- 
ing, and  the  negative  subsequent ;  or  vice  versa  (m)  ;  and  therefore,  though 
the  negative  be  asserted  by  the  plaintiff,  and  the  affirmative  by  the  defend- 
ant, as  where  the  plaintiff  in  his  declaration  alleges  a  breach  of  non-payment 
of  a  sum  of  money  on  a  particular  day,  or  in  not  repairing,  &c.  and  the 
defendant  pleads  solvit  ad  diem^  or  that  he  did  repair,  the  plea  should 
conclude  to  the  country  ;  but  in  debt  on  bond,  if  the  declaration  be  gene- 
ral, and  no  particular  breach  assigned,  a  plea  of  performance  of  the  con- 


(c)  Skin.  387 ;  Com.  Dig.  Pleader,  £.  31 ; 
Canh.  281 ;  2  Saund.  5  b,  note  1. 

(d)  2  Saund.  5,  note  3  ;  Com.  Dig.  Plead- 
er, E.  31, 

(e)  Id.;  Salk.  641,  642;  2  Saund.  5,  note 
3. 

(/)  Hcnbrow  ».  Bailey  and  others,  3 
Tyr.  152. 

(g)  Peate  v.  Dicken;  1  Crom.  M.  Ac  Ros. 
42?: 

(h)  Enowles  v.  Stevens,  2  Dowl.  664  ;  1 
Crom.  M.  6c  Ros.  26 :  Com.  Dig.  Pleader,  £. 
28,  &C.J  Co.  Lit.  303  b. 


(i)  1  Saund.  348,  note  7 :  Co.  Lit.  303  a 
Plowd.  Com.  342,  163  a;  Willes,  6. 

( ;■)  Com.  Dig.  Pleader,  2  A ;  Cro.  Car. 
594. 

(k)  Com.  Dig.  Pleader,  £.  32 ;  2  Saund. 
337,  n.  1,  196,  and  1  Saund.  103.  n.  i,  103  a, 
b.  note  3.  A  plea  in  bar  uf  Hens  en  arrert 
to  an  avowry  for  rent  should  so  conclude, 
Ld.  Baym.  641. 

(/)  1  Saund.  103  b;  Com.  Dig.  Pleader, 
E.  33. 

(m)  Carth.  88,  89  ;  Com.  Dig.  Pleader,  £. 
32. 


(1)  In  trespass  quare  clausum  the  defendant  pleaded  a  license,  upon  which  issue  was 
joined ;  and  held  that  the  plain  tiff  might  show  that  the  liceuse  was  obtained  by  fraud  with- 
out  pleading  it  specially.    Anthony  ».  Wilson,  4  Pick.  303. 

(2)  Gazley  p.  Price,  16  Johns.  267. 

(.3)  Vide  Manhattan  Company  v.  Miller,  2  Caines,  60 ;  Snyder  f».  Croy,  2  Johns.  428. 

(4)  Sherwin  v.  Bliss,  4  Vermont.  99 ;  Sampson  v.  Henry,  11  Pick.  379 ;  Hooper  v.  Jel- 
lison,  22  Pick.  250 ;  Wait  v.  Maxwell,  4  Pick.  87  j  Hartwell  v,  Hemmenway,  7  Pick.  117; 
McClure  v.  Erwin,  3  Cowen,  313. 


IV.   TH£IB  FOBM  AND  PABTS.  566 

dition  mast  conclude  with  a  verification  (n).  So,  where  a  plea  pats  in  is-  !▼•  rwm 
sue  matter  of  fact  as  well  as  matter  of  record,  it  should  conclude  to  the  ^"">"*"» 
country  (1)  ;  as  if  it  be  alleged  in  a  declaration  that  the  'plaintifif  procured  ^^itt^** 
letters  patent,  and  the  defendant  plead  that  the  plaintiff  did  not  procure  sion. 
them,  the  plea  should  conclude  to  the  country ;  because  the  procurement  [  *557  j 
is  the  principal  point  in  issue ;  so,  if  the  issuing  of  a  fieri  facias  and  a 
levy  under  it  bo  put  in  issue,  the  matter  may  be  referred  to  the  country 
by  the  party  traversing  those  facts  (o).  And  if  a  plea  conclude  with  a 
special  negative  to  the  affirmative  in  the  declaration,  it  should  con- 
clude to  the  country :  as,  for  instance,  in  debt  on  bond,  the  allega- 
tion in  the  declaration  of  the  making  of  the  bond  includes  the  allegation 
of  the  delivery  as  a  deed  ;  and  therefore,  if  the  defendant  plead  that  he 
delivered  the  deed  as  an  escrow,  he  may  conclude  to  the  country  (;?). 
But  where  there  is  not  a  direct  negative  and  affirmative  this  plea  need  not 
so  conclude  ;  as  if  in  debt  on  a  bond  to  account,  the  declaration  allege 
that  the  defendant  received  £20  for  which  he  did  not  account,  and  the  de- 
fendant plead  that  he  accounted  in  manner  following,  viz.  that  he  was 
robbed  of  it,  and  gave  notice  to  the  plaintiBf;  this  plea  giving  color  to  the 
plaintiff,  and  referring  the  sufficiency  of  the  mode  of  accounting  to  the 
Court,  may  conclude  with  a  verification  (9).  And  where  the  declaration 
is  founded  on  matter  of  record,  which  is  traversed  in  the  plea,  the  plea 
should  not  in  general  conclude  to  the  country,  but  should  allege  that  there 
is  no  such  record,  and  usually  concludes  with  a  verification,  and  prayer  of 
judgment,  si  aetioj  &c.  (r)  ;  but  a  verification  appears  to  be  unnecessary  in 
this  case  as  the  plea  is  in  the  negative  (9) :  and  if  an  action  of  debt  be 
brought  here  on  a  judgment  in  Ireland,  the  plea  of  nul  tiel  record  must 
conclude  to  the  country  (t). 

It  is  an  established  rule  in  pleading,  that  whenever  new  matter  is  intro-  Concln- 
duced  on  either  side,  the  pleading  must  conclude  with  a  verification  or  aver-  aveHfica- 
fnent^  in  order  that  the  other  party  may  have  an  opportunity  of  answering  tion. 
it  (u)  (2).     The  usual  verification  of  a  plea  containing  matter  of  fact  runs 
thus,  '^  and  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  to   have  or  maintain  his  aforesaid   ac- 
tion thereof  against  him,"  &c. ;  and  if  the  word  ^'  certify*^  be  inserted  in- 
stead of  ^^  verify ^^^  no  advantage  can  be   taken  of  the  mistake  (2;).     An 
avowry,  we  have  seen,  does  not  require  any  conclusion  (y).     A  plea  of  bank- 
raptcy  pleaded  under  the  statute,  though  introductory  of  new  matter,  should 

(n)  Id,  {s)  Fortes.  339;   Ck>in.  Dig.  Pleader,  E. 

\o)  3  Mod.  79;  Com.  Dig.    Pleader,  £.  29;  Salk.  520. 

32 ;  Sayer's  Rep.  208, 209  j  Hob.  244  ;  Sira.  (0  5  East,  473 ;  2  Smith  R.  25,  S.  C. ;  4 

522  ;  I  M.  dc  P.  102 ;  4  Ring.  428,  S.  C. ;  R.  &  C.  411 ;  9  Price,  1. 

potti  558.  (tt)  1  Saund.  163  a,  n.  3,  and  cases  there 

(p)  1  Salk.  274 ;  4  Esp.  Rep.  255;  Com.  cited ;  Com.  Dig.  Pleader,  £.  33. 

Dig.  Pleader,  E.  32  ;  post,  vol.  jii.  (z)  Willes,  6. 

Xq)  2  Lev.  5  ;  Com.  Dig.  Pleader,  £.  32.  \y)  AntCf  556  ;  1  Saand.  n.  7. 

(r)  2  Wils.  114;  Lil.  Ent.  182,  404,  473. 


(1)  Allen  V.  Crofoot,  7  Cow.  46.  Vide  Lytle  v.  Lee,  5  Johns.  112;  Thomas  v.  Rom- 
sey,  6  Johns.  26 ;  Everitt  v.  Rartlett,  1  Spencer,  117  ;  Bennington  Iron  Co.  o.  Rutherford, 
3  Harr.  468.  A  plea  concluding  with  a  verification,  which  ought  to  conclude  to  the  coun- 
try, wiU  be  stricken  out  on  motion.  Copperthwait  v.  Dummer,  3  Harr.  258.  See  Stevens 
V.  Bowers,  1  Harr.  16 ;  Carthrae  v.  Clarke,  5  Leigh,  268. 

(2)  Vide  Hord  v.  Dishman,  2  Hen.  6c  Man.  660  ;  Smith  v.  Walker,  1  Wash.  135 ;  Ser- 
vice 9.  Heermance,  1  Johns.  91 ;  Bailey  v.  Smith,  1  Root,  243  -,  Shafer  9.  Stonebraker,  4 
Gill.  &  Johns.  345  ;  McClure  v.  Irwin,  3  Cowen,  313. 


«568  ^  FLSAS  01  BIS. 

IT.  vcnui  puraoe  ihe  terms  of  the  aet,  and  conelnde  to  the  eocnitry  (s)  (1).  And 
Aim  ?4ftn.  ^{|9|^  one  of  eeyeral  £Mts  *in  a  declaration  is  denied  with  a  formal  tr*- 
Coneia^  verse,  the  plea  may  conclude  with  a  yerification,  or  to  the  country  (a). 
aoQ.  If  matter  of  record  be  pleaded,  as  a  judgment  reooyered  for  the  same  de- 
mand, &c.,  the  plea  should  conclude  with  sprout  patet per  reeorchan^  and 
a  verification  by  the  record ;  and  if  several  recordi  be  pleaded,  they  should 
be  respectively  verified  (i).  But  if  matter  of  foot  as  well  as  matter  of 
record  be  jointly  put  in  issue,  the  trial  may  be  by  jury,  and  the  plea  may 
conclude  to  the  country  (c).  So,  if  matter  of  record,  as  a  fine,  be  |Jead* 
ed  with  other  matters  not  of  record  and  constituting  one  entire  defence,  al* 
though  that  part  of  the  pleading  which  states  the  fine,  should  refer  to  the 
record  thereof,  yet  the  plea  may  conclude  with  the  general  verification, 
without  verifying  by  the  record  (d).  To  a  eeire  faeioM  upon  a  reeogai- 
Banco  against  bail  in  error,  if  the  defendant  plead  that  the  judgment  is  pend- 
ing and  not  determined,  he  need  not  conclude  prout  patet^  kc.  the  plea 
being  in  the  negative  (e).  The  usage  and  practice  of  the  Court  is  not  mat* 
ter  of  conclusion  to  the  country,  for  such  usage  is  not  admissible  in  a  plea 
which  puts  it  in  issue  (/). 

Prayer  of  Where  the  plea  contained  a  verification,  it  generally  concluded  with  a 
judgment,  prayer  of  judgment  in  favor  of  the  defendant,  which  was  termed  the  de^ 
m<md  or  petition  of  the  plea(^),  as  ^^  wherefore  the  defendant  prays  judg* 
ment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  (A)  against  him,  &c."  This  prayer,  before  the  recent  rule,  ought 
properly  to  have  corresponded  with,  and  be  founded  on,  the  commenee- 
ment  of  the  plea,  and  the  effect  of  the  matters  contained  in  the  body  of  it ; 
and  therefore  it  was  necessary  that  a  plea  of  matter  of  defence  arising  af^r 
the  commencement  of  the  suit  should  be  concluded  with  a  prayer  as  to  the 
further  maintenance  of  the  suit  (t)  :  and  a  plea  in  abatement,  which  contun- 
ed  matters  in  part  abatement  of  the  writ,  most  be  pleaded  accordingly  (ifc). 
But  as  the  court  would  ex  officio  give  judgment  in  favor  of  the  defendant 
according  to  the  substance  of  the  plea,  without  reference  to  its  conclusion 
(2),  an  error  with  regard  to  the  prayer  of  judgment  in  the  concluding  part 
of  the  plea  was  not  material,  except  in  the  case  of  a  plea  in  obateTnemt  (/). 
[  *559  ]  In  an  action  of  dAt,  the  defendant,  in  pleading  a  tender,  *ought  to  have 
concluded  his  plea  by  praying  judgment  if  the  pluntiff  ought  to  have  or 
maintain  his  action  to  recover  any  damages  against  him ;  for  in  that  action 
the  debt  is  the  principal,  and  the  damages  were  only  accessary :  but  in  ot- 

(r)  1  P.  Wms.  258,  259 ;  10  Mod.  160,  (c)  Ante,  556. 

247  ;    Fortes.  334 ;    Barnes,  330 ;  4  T.  R.  (d)  1  M.  &  P.  102 ;  4  Bing.  428,  S.  C. 

156 ;  3  B.  dc  P.  171 ;  6  Bing.  686.    To  a  (e)  2  Salk.  520. 

special    plea  of    bankruptcy,  the    plaintifT  (/)  4  Price,  122 ;  see  atiiey  469. 

may  reply  that  the  certificate  was  obtained  (g)  2  B.  Ac  P.  423 ;  2  Saond.  210  d ;  4 

by  fraaa,  and  such  replication  will  be  a  good  East,  502. 

answer  to  the  plea,  though  the  enactment  (A)  See  I  M.  &  P.  114. 

to  that  effect  in  5  G.  2,  c.  30,  s.  7,  is  not  re-  (t)  4  East,  502 ;  mite,  552 ;  see  Stepk.  2d 

peated  in  6  G.  4,  c.  78  ;  Horn  v.  Ion,  4  B.  ed.  445. 

6c  Adol.  78.  (k)  Ante,  458,  460. 

(a)  1  Saund.  103  b,  c ;  Com.  Dig.  Plead-  (Q  Ante,  460 ;  1  M.  &  P.  124,  125 ;  4 
er,  £.  33.  Bing.  528,  S.  C. 

(b)  Com.  Dig.  Pleader^  E.  29 ;  Willes,  126. 


!i! 


1)  Vide  LjX\e  v,  Lee,  5  Johns.  112 ;  Thomas  «.  Rumsey,  6  Johns.  26. 
The  King  v.  Taylor,  5  Dowl.  &  Byl.  431.    Per  Abbott,  C.  J. 
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ntmpsit  the  damages  are  the  principal,  and  therefore  in  pleading  a  tender   it*  vobx 
in  that  action  the  defendant  ought  to  have  concluded  his  plea  with  a  prayw  ^"^  fabts. 
of  judgment  if  the  plaintiflF  ought  to  have  or  maintain  his  action,  to  recover  c^^iu^* 
any  mare  or  greater  damages   than  the  sum  tendered,  or  any  damages  by  sion. 
reason  of  the  non-payment  thereof  (971).     In  pleading  matter  of  estoppely  the 
defendant  in  the  conclusion  of  his  plea  should  rely  upon  it  (n) ;  and  that  es- 
tablished rule  as  applied  to  estoppel  was  expressly  continued  by  Beg.  Gen. 
Hil.  T.  4.  W.  4,  reg.  9. 

It  was  enacted  by  the  statute  of  4  &  5  Ann.  c.  16,  s.  1  (1),  "  that  no  How  and 
advantage  or  exception  shall  be  taken  of  or  for  the  want  of  averment  othoc  ^^^% 
paratus  est  verificare,  or  hoc  paratus  est  verificare  per  reeordum  ;  or  of  or  conciasion 
for  not  ^HAQ^VLgprorUpatetper  reeordum^  or  any  other  matter  of  like  na-  ^^  P^^- 
ture,  except  the  same  shall  be  specially  and  particularly  set  down,  and 
shown  for  the  cause  of  demurrer."     Since  this  statute,  a  wrong  or  defect- 
ive conclusion,  either  to  the  country  or  with  a  verificatk)n,  &c.  can  only  be 
objected  to  by  special  demurrer  (0). 

We  have  just  seen  that  Beg.  Gen.  Hil.  T.  4  W.  4,  reg.  9,  orders  that  When  no 
^^  in  a  plea  or  subsequent  pleading  intended  to  be  pleaded  in  bar  of  the  V^^^  ^^ 
whole  action  generally  ( jc),  it  shall  not  be  necessary  to  use  any  prayer  of  is  n^^- 
judgment^  but  the  case  of  an  estoppel  is  excepted"  (  p).  ry  since 

Beg.  Gen.  Hil.  T.  4  W.  4,  reg.  18,  orders  that  "  all  special  traverses,  lif  t^4^* 
or  traverses  with  an  inducement  of  affirmative  matter,  shall  corulude  to  the  ^^\  reg. 
couviry^  provided  that  this  regulation  shall  not  preclude  the  opposite  party  9. 
from  pleading  over  the  inducement  when  the  traverse  is  immaterial."t 

Beg.  12  orders  that  '^  no  protestation  shall  hereafter  be  made  in  any  Condn- 
pleading,  but  either  party  shall  be  entitled  to  the  same  advantage  in  that  (ur  t^ve^. 
other  actions  as  if  a  protestation  had  been  made."  No  prot<»- 

A  defendant  has  a  right  to  give  evidence  in  support  of  his  plea  on  which  !^^^^^ 
an  issue  in  fact  has  been  taken,  however  defective  such  plea  may  be  (g).    conse-  ^* 

auences  of 
efectina 
plea. 


*V.  OF  SEVERAL  PLEAS.  [  •560  *] 

With  respect  to  the  pleading  of  several  pleas  to  the  same  dedaration^  ▼•  of  seve- 
we  will  first  consider  the  former  practice,  and,  secondly ^  the  practice  since  ^^^^^ 
Beg.  Gen.  Hil.  T.  4  W.  4.t 

With  respect  to  the  former  practice,  we  have  already  fully  considered 

Cm)  2  Salk.  622,  623  ;  1  Ld.  Baym.  254 ;  Co)  2  Saund.  190,  n.  5. 

WiUes,  13.  (v)  See  the  rule,  ante;  see  the  meaning 

(n)  Co.  Lit.  303  b ;  Com.  Dig.  Pleader,  of  those  words,  ante^  554. 

E.  31 ;   Estoppel,  E. ;  vide  also  1  Saund.  (q)  Sowman  v,  Rostiow,  3  Nev.  &  Man. 

325  a,  n.  4 ;  Willes,  13 ;  Steph.  2d  ed.  443 ;  551. 
ante,  424,  425 ;  2  C.  flc  P.  148. 


(1)  The  first  thirteen  sections  and  the  20th  and  27th  sections,  are  in  force  in  Pennsylva* 
nia,  3  Binn.  025  ;  Roberts'  Dig.  43.  See  laws  of  N.  Y.  sess.  11,  c  32,  s.  6. 1  K.  L.  120 ', 
2  Rev.  Stat.  252,  s.  4. 

t  See  American  Editor's  Preface. 
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▼*  or  doctrine  of  dn^dty  in  pleading,  not  only  as  it  aflfecto  pleading  in  general 
'rw!!*^  but  also  aa  it  more  partioolarlj  relates  to  pleas  in  bar  (r).  Eacb  plea,  tak- 
en separately,  is  still  open  to  objection  if  it  be  doable,  that  is,  if  it  con- 
tain two  or  more  perfectly  distinct  and  independent  answers  to  the  same 
charge,  either  of  which  would  defeat  it  (s).  At  ixmimim  law  a  defendant 
ooold  not  plead  several  distinct  pleas  to  die  same  declaration  or  a  pari 
thereof  (t),  which  often  led  to  much  inartificial  and  repugnant  pleading,  as 
it  naturally  induced  the  defendant  to  endeavor  to  crowd  as  many  facts  and 
arguments  into  his  plea  as  he  possibly  could  (u).  At  length  it  was  provid- 
ed by  the  statute  4  &  5  Ann*  c.  16,  s.  4  &  5  (jt)  (1),  (but  which  does  not 
extend  to  actions  at  the  suit  of  the  Idng  (y),)  '^  tiiat  it  shall  be  lawful  for 
any  drfendani  or  tenant  in  any  action  or  suit,  or  for  any  plaintiff  in  re- 
plevin^ in  any  Court  of  record,  with  the  leave  of  the  Court,  to  plead  aa 
many  several  matters  thereto  as  he  shall  think  necessary  for  his  defence  {z)  ; 
provided  nevertheless  that  if  any  such  matter  shall,  upon  a  demurrer  join- 
ed, be  judged  insufficient,  costs  shall  be  given  at  the  discretion  of  the 
Court ;  or  if  a  verdict  shall  be  found  upon  any  issue  in  the  sud  cause  for 
the  plaintiff  or  demandant,  costs  shall  be  also  ^ven  in  like  manner ;  unlesa 
the  judge  who  tried  the  said  issue  shall  certify  that  the  defendant  or  ten- 
ant, or  plaintiff  in  replevin,  had  a  probable  cause  to  plead  such  matter, 
which  upon  the  issue  shall  be  found  against  him.  Provided  also,  that 
nothing  in  this  act  shall  extend  to  any  writ,  declaration,  or  suit  of  appeal 
of  felony,  &;c.  or  to  any  writ,  bill,  action,  or  information  upon  any  pe- 
nal ttatwteJ* 

The  liberty  to  plead  several  pleas  is  confined  to  Courts  of  record;  and 
therefore  if  in  the  County  Court,  and  other  inferior  Courts  not  of  rec- 
ord (a),  the  defendant  plead  two  or  more  pleas  to  the  same  part  of  the 
declaration,  the  plaintiff  may  demur  for  duplicity,  or  treat  the  second  plea 
as  a  nullity,  and  proceed  to  trial  on  the  firat  (6).  And  in  Courts  of  rec- 
ord the  defendant  cannot  plea  non  assumpsit  (c),  or  wm  eet  factum  (jl),  to 
[  *561  ]  the  whole  declaration,  and  a  tender  as  to  part  (2)  for  *one  of  these  pleas 
goes  to  deny  that  the  pkuntiff  ever  had  any  cause  of  action,  and  the  other 
absolutely  admits  it  to  the  extent  of  the  sum  tendered  and  paid  into 
Court  (3).  In  an  action  on  a  deed  made  beyond  seas,  the  defendant  rely- 
ing in  some  of  his  pleas  on  matters  of  defence  which  necessarily  imported 
the  execution  of  the  deed,  the  Court  would  not  permit  him  to  plead  non 
e9tfaetam  (e) ;  and  the  defendant  will  not  be  allowed  to  plead  nonaeeump- 

Aniey  226  and  532.  (z)  The  statule  does  not  extend  to  pleas 

in  abatement. 

532 ;  5  Bing.  45,  47.  (a)  See  Bac.  Ab.  Courts. 

u)  2  Eanomos,  141 ;  see  Boole's  Salt  at  (b)  Chittj  v.  Dendy,   1  Hair.  6c  Woll. 

Law,   104;    Cowp.     Eq.     Fl.    227;     and  169. 

Beames  PI.  Eq.  Index,  «  Plea,*^  (c)  4  T.  R.  194. 

(z)  The   constraction   of,     and   practice  fd)  Ela.  Rep.  905;  5  Tr.  97;  4  TannL 

upon,  this  statute,  are  stated  in  Com.  Pig.  459. 

Pleader,  E.  2,  and  Tidd,  9th  ed.  654,  657.  (c)  3  Taunt  385. 
(y)  Bex  0.  Caldwell,  Forrest,  57, 


Orgil ,  ,  , 

407 ;  15  Mass.  54,  55.    Payment  at  the  day,  and  payment  before  the  day,  cannot  be  plead* 
ed  together.    Thayer  v.  Rogers,  2  Johns.  Cas.  152. 

C3)  The  pleas  of  general  performance  and  non  estfactumf  may  be  pleaded  together,  for 
defendants  are  not  confined  to  pleas  strictly  consistent.  Union  Bank  v.  Ridgdyt  I  Har.  & 
GiU.324. 
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dt,  and  the  stock-jobbing  act  (/) ;  or  non-assumpsit,  &nd  alien  ebemy  C^).  ▼'  of 
!Che  Court  of  Common  Fleas  refused  to  allow  the  assignees  of  a  bank-*  "b^*^^ 
rupt  to  plead  in  covenant  on  a  lease  non  est  factum,  and  diat  the  premises 
did  not  come  to  them  bj  assignment  (A).  And  in  the  exercise  of  their 
discretion,  that  Court,  in  scire  facias  on  a  judgment^  would  not  permit  the 
defendant  to  plead,  1st,  Payment ;  2dl7,  Judgment  by  fraud ;  and  8dly^ 
That  the  judgment  was  upon  a  warrant  of  attorney  obtained  by  fraud  (t)# 
And  where  the  plaintiflf 's  title  to  an  adrowson  was  traced  in  qtiare  impedit 
through  a  period  of  two  centuries,  and  the  defendant's  claim  arose  on  the 
alleged  invalidity  of  a  deed  of  1672,  the  Court  would  not  allow  him  to 
traverse  all  the  allegations  in  the  declaration,  or  to  plead  more  pleas  than 
were  necessary  to  contest  the  deed  of  1672  (fc).  Nor  can  the  defendiuit 
plead  several  matters  which  require  different  trials,  as  in  dower,  n^  ungues 
aecoupU  en  loyal  matrimonie,  and  ne  ungues  seisie  que  dower  (I)  (1)  ;  for 
the  first  matter  is  triable  by  the  bishop,  and  the  other  by  a  jury,  and  if  the 
former  be  found  agamst  ^e  defendant,  the  judge  cannot  certify  that  he 
had  a  probable  cause  for  pleading  it.  Nor  is  the  king  bound  by  this  stat- 
ute  ;  and  where  he  is  plaintiff,  the  defendant  cannot  plead  double  without 
leave  of  the  attorney- general  (m).  Nor  does  this  statute  extend  to  any  ao' 
tion  or  information  upon  a  penal  statute  (n)  ;  and  as  the  king  is  not  bound 
by  this  statute  (o),  the  defendant  cannot  plead  double  to  an  information  of 
intrusion  (pi),  in  quare  impedit,  where  the  king  is  a  party  (g)  ;  or  in  scire  fa- 
cias for  a  bond  debt  to  the  king  (r)  ;  nor  could  he  plead  double  till  the  82 
Oeo.  3,  c.  58,  in  an  information  in  nature  of  a  quo  warranto  (•).  And  a 
defendant  will  not  be  permitted  to  plead  the  general  issue  and  also  a  plea 
of  justification  where  a  statute  allows  him  to  give  the  special  matter  in  er* 
idence  under  the  general  issue  (t)* 

With  the  above  exceptions  the  defendant  may  in  general  in  ^different  [  *562  ] 
pleas  state  as  many  substantially  different  grounds  cf  defence  as  may  be 
thought  necessary,  though  they  may  appear  to  be  contradictory  or  inoon- 
nstent  (u)  (2) .    Thus,  infancy,  a  release,  or  the  statute  of  limitations,  might 
be  pleaded  with  rkon  assumpsit ;  and  the  statute  of  gaming  or  usury  might  Is 

(/)  1  B.&  P.  222j  1  M.  &  P.  148. 
Xg)  1  B.  &  P.  222,  n.  (fl)  i  2  Id,  72 ;  12 
East,  206:  10  East,  326. 
(h)  5  Bing.  12. 


(i)  2  Bing.  325. 


BiDg.  42  J  S.  C.  in  2  M.  &  P.  105, 
and  '4  Bing.  595. 

(I)  2  Bla.  Rep.  1157,  1207. 

(j»)  Wiiles,  533  \  Forr.  Bep.  £xch.  57,  a. 
D.  1801. 

in)  2  Stra.  1044;  Rep.  Temp.  Hard  v. 
262  ;  4  T.  R.  701 ;  9  East,  469  j  Tidd,  9th 
ed.655. 


(<?>  1  P.  Wms.  220 ;  Fort.  57. 

( p)  Parker,  1,  16. 

{q)  Wiiles,  133 ;  Barnes,  353,  S.  C. 

(r)  Forrest,  57 ;  Parker,  1. 

(5)  1  P.  Wms.  220;  Parker,  10.  Deci- 
sions on  the  act,  8  T.  R.  497;  9  East,  469; 
5  B.  dc  Aid.  774 ;  1  D.  de  R.  438,  S.  C. ; 
2  Chit.  R.  371 ;  Tidd,  9th  ed.  656 ;  6  B.  & 
C.  267. 

(0  Neal  V,  Mackenzie,  4  Tjrr.  670. 

(«)  See  the  instances,  Com.  Dig.  Pleader,. 
£.  2 ;  Tidd,  9th  ed.  655,  656. 


(1)  SoyWid  tid  fecofdj  and  nU  debit ,  or  payment,  cannot  be  pleaded  together.  LeConte 
V.  Pendleton,  1  Johns.  Cas.  104.  S.  C.  Coleman,  72 ;  Carnes,  v.  Duncan,  Coleman,  35. 
Bat  in  covenant,  non  est  factum  may  be  joined  with  a  plea  of  payment.  Merrey  v.  Gay,  3 
Pick.  383.  And  see  Cutts  v.  The  United  States,  1  Oall.  19,  where  in  an  action  of  debt  on 
bond,  non  est  factum  and  payment  were  pleaded  without  objection.  See  also,  5  Serg.  fc 
Rawle,  411.    See  also  Union  Bank  «.  Ridgeley,  1  Har.  &  Gill.  324. 

(2)  Gordon  v.  Pierce,  2  Fairf.  213;  Cain  v.  Flynn,  1  Dana,  143. 

Double  pleas  must  be  signed  by  counsel.    Dubois  «.  Phillips,  5  Johns.  235  ^  Satterlee  o, 
Satteriee,  8  ib.  327. 
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▼.  OF    joined  toith  non  est  factum  (x)  (1).    So,  in  trespass,  nol;  guilty,  a  jostifica* 
^^^^^    Hon,  and  accord  and  satisfaction  ;  or  not  gniltj^  and  son  assault  demesne 
maj  be  pleaded  together  (y)  ;  and  not  guilty  ana  Uberum  tenementum  may 
be  joined  (z).     80,  non  tenuity  no  rent  in  arrear,  and  infancy  may  be  sepa- 
rably pleaded  in  bar  to  the  same  avowry  (a)  (2). 

mien,  however  the  various  pleas  are  clearly  repugnant,  and  would 
create  unjust  delay,  the  Court  will  sometimes  rescind  the  rule  to  plead 
double,  and  compel  the  defendant  to  rely  on  one  of  his  pleas  (6).  And  in 
the  Common  Pleas  a  second  perplexing  plea  containing  matter  which 
might  be  given  in  evidence  under  the  general  issue  is  not  allowed  to  be 
pleaded  therewith  (c).  We  have  already  alluded  to  the  instances  in  which 
it  is  impolitic  to  plead  the  general  issue  (d).  As  the  defendant  will  not  be 
entitled  to  the  costs  of  unnecessary  pleas,  though  he  succeed  on  the  trial 
upon  one  of  them,  unless  the  judge  certify  that  he  had  probable  cause  for 
pleading  them,  care  should  in  general  be  taken  to  plead  only  defences  which 
will  probably  be  sustained  (e)  (3). 

It  is  hardly  necessary  to  observe,  that  if  a  defendant  succeed  on  either 

of  his  several  pleas,  he  is  entitled  to  judgment,  and  will  defeat  the  action, 

as  regard  the  matters  covered  by  such  successful  plea,  although  he  may 

be  unable  to  substantiate  his  other  pleas  to  the  same  matters  charged  in  the 

declaration  (/). 

J<orm  of         Before  the  recent  rules,  when  several  pleas  were  pleaded  under  the 

pleading  a  statutes,  each  second  and  subsequent  plea  should  in  strictness,  in  the  in- 

sabse-        troductory  parts  of  each,  have  stated  that  the  same  was  pleaded  ^^  bg 

quent  plea  leave  of  the  Courts  first  had  and  obtained^^  (4)  but  the  omission,  thou^ 

Ge^*Hi?'  ^^^cli^'cal,  appears  to  be  no  cause  of  demurrer  Qg).    If,  in  fact,  no  leave 

T.  4  w.  4  ^^^  "^^^Q  obtained,  the  proper  course  was  either  to  sign  judgment,  or  to 

reg.  5.       apply  to  the  Court  to  strike  out  all  but  one  of  the  pleas  (K)  :  *and  the  latter 

[•563]    ^^^ 

{x)  Tidd,  9th   edit.  656 ;    see  other  in-  (c)  6  Bing.  197.    What  are  pleas  of  this 

stances,  id.  657  }  antey  560,  561.  nature,  and  as  to  sham  pleas,  antey  S21,  541. 

(y)  ^  Bac.  Ab.  448,  and  other  instances,  (d)  Ante,  507. 

id.  (e)  4  «k  5  Ann.  c.  16,  s.  5  j  Tidd,  9th  cd. 


658; 


(z)  Tidd,  9th  ed.  656.  658  ;  7  Moore,  351. 

(a)  1  Maish.  74  ;  5  Tannt.  340,  S.  C.  (/)  The  defendant  is  entiUed  to  the  gene- 

(b)  13  East,  255  ;  and  see  3  Bing.  635 ;  1  ral  costs  if  he  succeed  on  one  plea,  which  is 
M.  &  P.  345  ;  4  Bing.  525;  5  Id.  42  ;  antej  a  complete  answer  to  the  action,  1  B.  &  Aid. 
660,    561.    And    where    several    pleas    in  254 ;  8  Tannt.  129. 

covenant    traversing    title    were    pleaded,  (g)  Andr.  108 ;  1  Wils.  219 ;  Cowp.  500, 

after  defendant  had  paid  prior  rent  to  the  501 ;  sed  vide  1  Hen.  Bla.  275,  278. 

plaintiff,  the  rule  to  plead  double  was  re*  (h)  Id. ;  Tidd.  9th  ed.  658 ;  1  B.  &  P. 

Minded,  per  Bay  ley,  J.  in  Craigh  v,  Struch,  415. 
25th  Feb.  1830. 


^1)  So,  non  est  factum  J  and  a  discharge  by  bankruptcy.  Atkinson  v.  Atkinson,  Str.  871 ; 
Ehillips  V.  Wood,  Str.  1000.  Non  est/actum,  and  usury.  Lechmere  v.  Rice,  2  Bos.  &  Pul. 
12.  The  general  issue,  and  the  statute  of  limitations.  Da  Costa  v.  Cartaret,  Str.  889.  In 
trespass,  a  license  and  justification.  Bac.  Ab.  Pleas,  K.  3.  In  debt  for  rent  upon  a  parol 
demise  fit7  habuit  in  tenementiSy  and  non  demisit.  Ibid.  Non  assumpsit  and  infancy.  Wilson 
V.  Ames,  5  Taunt.  340.  Non  demisit,  and  no  rent  in  arrear.  Van  Holten  0.  Lewis,  1 
M'Cord,  12.  In  replevin,  non  cepit  and  property  in  the  defendant.  Shuter  v.  Page,  11 
Johns.  196.  So,  non  eepit,  property  in  a  stranger,  and  Uberum  tenementum.  Barnes,  364. 
In  debt  for  rent  a  tender  ana  eviction.    Gary  v.  Jenkins,  Str.  496. 

(2)  In  replevin,  pleas  of  non  cepit  and  property  in  another  may  be  joined.  Whitwell  v. 
Wells,  24  Pick.  25. 

(3)  In  the  Supreme  Court  of  Massachusetts,  a  motion  for  leave  to  plead  double  to  a  writ 
of  error  was  denied,  the  court  doubling  whether  the  statute  allowing  double  pleading  ex- 
tended to  writs  of  error.    Parker  v.  Gilson,  1  Mass.  230. 

(4)  See  Richardson  «.  Whithekl,  2  M'Cord,  150. 
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course  should  be  adopted  where  several  pleas  irere  improperly  pleaded  on     ▼.  or 
a  rule  improperly  obtained.    Where  there  were  several  pleas,  it  was  advia*   "JJ]^^ 
able,  in  order  to  avoid  prolixity  and  expense,  if  practicable,  to  refer,  in  sub- 
sequent pleas  to  a  statement  of  the  same  matter  in  a  preceding  plea,  the 
same  as  in  the  case  of  several  counts  in  a  declaration  (t).    Sat  one  plea  ' 

could  not  be  taken  advantage  of  to  help  or  vitiate  another,  for  every  plea 
must  stand  or  fall  by  itself,  unless  expressly  referred  to  by  an  appropriate 
allegation  (k)  (1)  ;  and  the  plaintiff  cannot  use  one  plea  as  evidence  of  the 
fact  which  the  defendant  disputes  in  another  plea  (Z)  (2).  So,  where 
there  was  a  demurrer  to  part  only  of  the  pleading,  the  court  in  considering  i 

what  judgment  should  be  pronounced  upon  the  demurrer,  could  look  only 
to  that  part  of  the  record  upon  which  the  demurrer  arose,  and  not  at  other 
collateral  parts  of  the  record  not  connected  with  it ;  and  therefore  upon  a 
demurrer  to  a  defective  plea,  the  defendant  could  not  claim  in  aid  a  repli- 
cation  to  another  plea,  by  which  the  plaintiff  admitted  that  he  had  become 
a  bankrupt  and  assigned  his  estate  to  an  assignee,  &c.  (m).  Where  one 
plea  refers  expressly  to  the  exception  in  another  plea,  and  also  contains  an 
averment  of  performance  of  covenants  in  the  said  deed,  which  deed  is  set 
forth  in  the  plea  referred  to,  but  not  mentioned  in  the  exception  to  that  plea, 
both  pleas  may  be  taken  together  (n). 

Where  the  plaintiff  signed  judgment  for  want  of  plea,  because  the  rule  ^^K^ 
to  plead  several  matters  erroneously  entitied  C.  and  W.  instead  of  C.  doable, 
and  W.   and  another,  the  Court  of  G.  P.  set  aside  the  judgment  without 
costs,  on  an  affidavit  that  the  pleas  were  true,  and  that  the  defendant  had  a 
good  defence  (o). 

The  liberty  to  plead  several  pleas  having  been  abused,  and  the  usual  ex-  ^y-   ^ 

-  -    -       -  -      -  -      .       _  severe! 


cuse  for  several  varying  pleas  to  avoid  the  risk  of  variance,  having  been  in  pJeJJJj^ 
a  great  measure  removed  by  the  power  afforded  to  the  judge  trying  a  cause  Keg.  Gen. 
~\  even  during  the  trial,  in  case  of  variances,  tiie  judges  thought  it  ^  ^-^ 
J,  by  a  general  rule,  to  qualify  the  liberty  of  pleading  several  Slf '     ^' 


to  amend 
advisable. 

pleas,  given  by  4  &  5  Ann.  c.  16,  and  therefore  promulgated  the  rule  of 
Uil.  T.  4  W.  4,t  which  in  terms  prohibits  more  than  one  plea,  stating  the 
same  subject-matter  of  defence,  but  varying  only  in  statement,  description 
or  circumstances.  Formerly,  and  when  the  4  Ann.  c.  16,  was  first  enact- 
ed, the  practice  was  in  all  cases  for  the  defendant's  counsel  actually  to 
move  the  Court  for  leave  to  plead  more  than  one  plea,  and  the  Court  in 
each  case  actually  ^exercised  its  discretion  whether  or  not  to  allow  the  [  *564  1 
several  pleas.  But  it  soon  became,  especially  in  the  Court  of  Kings' 
Bench,  too  much  as  of  course  for  a  defendant  to  plead  as  many  pleas  as 

(t)  Ante,  413  ;  WiUes,  380  ;  1  Marsh.  33,        (m)  6  6.  &  C.  216 ;  9  P.  &  B.  369,  S.  C. 
35 ;  5  Taunt.  228,  S.  C.  _  («)  Macdougal  v.  Robertson,  1  Yoange 

&  J.  11. 


(A)  Willes,  380  j  1  Marsh.  33 ;  5  Taunt. 
28,  S.  C. ;  1  M.  At  P.  147,  175 ;  S.  C.  in  4        (o) 

Bing.  435,  and  2  Y.  &  J.  11.  ( j?)  See  folly  3  Chitty's  Gen.  Prac  731  to 

7. 


228,  S.  C. ;  1  M.  At  P.  147, 175 ;  S.  C.  in  4        (o)  1  Bing.  187  j  7  Moore,  5W,  S.  C. 
~  ng.  435,  and  2  Y.  &  J.  11.  .  -     -  ..  -    ^ 

(/)  5  Taunt.  228 ;  1  Marsh.  Bep.  33,  S.    73 


C. 


(1)  Plea  pleaded  under  leave  of  the  Court  must  contain,  in  each  of  them,  sufficient  mat- 
ter in  law,  to  bar  the  plaintiff's  action,  and  they  cannot  be  made  to  depend  on  facts  stated 
in  other  pleas.    Currie  v.  Henry,  2  Johns.  431 ;  Sevey  «.  Blacklin,  2  Mass.  543. 

(2)  Sea  Alderman  v.  French,  1  Pick.  1,  contra.  But  see  Cilley  v.  Tennep;  2  New  Hamp. 
19,  and  Starkie  on  Evidence,  (Am.  ed.  1828,)  295  n.  (1). 

t  See  American  Editor's  Preface. 
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T.   OF 
8EYBEAL 


Instances 
of  pleas 
and  avow- 
ries, 6cc. 
Payment. 


Accord 
and  satis* 
faction — 
Release. 
Liability 
of  third 
party. 
Agree- 
ment to 
forbear  in 
considera- 
tion of  lia- 
bilitv  of 
third  par- 
ty- 

r •566  ] 

Lib.  ien.^ 
easement 
right  of 
'way,  right 
of  com- 
mon,  com- 
mon of 
turbary, 
and  esto- 
vers. 
Right  of 
common. 
I>istre8S 
for  rent, 
and  dam- 
age/cfl- 
sant. 


he  might  think  fit ;  and  it  became  expedient  to  repress  the  practice  by  the 
express  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  5.t  However,  inconmtent 
pleas  may  still  be  pleaded  under  the  new  roles,  if  intended  bona  fide  to 
support  different  substantial  grounds  of  defence ;  for  per  Boeanquet,  J. 
^^  The  word  ^  inconmtenf  was  studiously  kept  out  of  the  rules,  for  the 
subject  was  discussed,  and  it  was  felt  that  there  might  be  cases  in  which 
pleas  might  be  inconsistent  with  each  other,  and  sustain  substantially  differ- 
ent defences.  The  object  had  in  view  was  to  prevent  the  same  defence 
being  pleaded  in  different  farma^^  (9). 

However,  since  the  pleading  rules  prohibited  several  pleas  of  the  eame 
mni^edrmaUer  of  defence,  a  defendant  may  still  plead  a«  many  pleas  of  dtf- 
ferent  matters  of  defence  ae  may  he  rea$onable  (r). 

The  Reg,  Gen.  Hil.  T.  4  W.  4,  reg.  6,t  expressly  orders  "  that  sev- 
eral counts  shall  not  be  allowed,  unless  a  distinct  subject-matter  of  com* 
plaint  is  intended  to  be  established  in  respect  of  each ;  nor  shall  several 
pleas,  or  avowries^  or  cognizances  be  allowed,  unless  a  distinct  ground  of 
answer  or  defence  is  intended  to  be  established  in  respect  of  each.''  The 
rule  then  gives  several  instances  when  or  not  a  second  count  shall  or  not 
be  allowed  (9),  and  proceeds  thus  to  pleas. 

Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  princi- 
pal matter  ;  but  varied  in  statement,  description,  or  circumstances  only, 
(and  pleas  in  bar  in  replevin  are  within  the  rule),  are  not  to  be  allowed. 

JEx.  gr.  Fleas  of  solvit  ad  diem^  and  of  solvit  post  diem^  are  both  pleaa 
of  payment,  varied  in  the  circumstances  of  time  only,  and  are  not  to  be 
allowed. 

But  pleas  of  payment,  and  of  accord  and  satis&ction,  or  of  release,  are 
distinct,  and  not  to  be  allowed. 

Pleas  of  an  agreement  to  accept  the  security  of  A.  B.  in  discharge  of 
the  plaintiff's  demand,  and  of  an  agreement  to  accept  the  security  of  C. 
D.  for  the  like  purpose,  are  also  distinct,  and  to  be  allowed. 

But  pleas  of  an  agreement  to  accept  the  security  of  a  tlurd  person  in 
discharge  of  the  plaintiff's  demand,  and  of  the  same  agreement,  describ- 
ing it  to  be  an  agreement  to  forbear  for  a  time,  in  consideration  of  the  same 
security,  are  not  distinct ;  for  they  are  only  variations  in  the  statement  of 
one  and  the  same  agreement,  whether  more  or  less  extensive,  in  conside- 
ration of  the  same  security,  and  not  to  be  allowed. 

*In  trespass  quare  elausum  fregit^  pleas  of  soil  and  freehold  of  the  de- 
fendant in  the  locus  in  qiw^  and  of  the  defendant's  right  to  an  easement 
there — ^pleas  of  right  of  way,  of  common  of  pasture,  of  common  of  tur- 
bary, and  of  common  of  estovers,  are  distinct,  and  are  to  be  allowed. 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right, 
at  particular  times,  or  in  a  qualified  manner,  are  not  to  be  allowed. 

So  pleas  of  right  of  way  over  the  hcus  in  quo,  varying  the  termini  or 
the  purposes,  are  not  to^be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  damage  feasant^  are  to 
be  allowed. 

(q)  Dueere  ».  Triebner,  3  Dowl.  13.3  j  7  266,  323,  326,  509. 
Btng.  N.  C.  266,  267.  (s)  See  ante,  414,^  416  -,  and  see  the  ru]e- 

(r)  Hart  «.  Bell,  1  Hodges'  Rep.  6,  16,  at  length,  jW5f,  Apptndix. 
18 ;  3  Dowl.  133,   135,  415 ;  1  Bing.  N.  C. 


t  See  Americaa  Editor's  Frefince^ 
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Bat  avowries  for  distress  for  rent  yarjing  the  amoant  of  rent  reserved,     ▼•  or 

I 

PUAS. 


or  the  time  at  which  the  rent  is  payable,  are  not  to  be  allowed.  ssvbrai. 


The  examples,  in  this  and  other  places  specified,  are  given  as  some  in-  p^gtress 
stances  only  of  the  application  of  the  rules  to  which  they  relate  ;  but  the  for  rent, 
principles  contained  in  the  rules  are  not  to  be  considered  as  restricted  by  The  cases 
the  examples  specified.  above 

The  6th  and  7th  rules  then  provide  the  remedy  for  the  violation  of  ™in^^ 
this  5th  rule,  as  well  in   the  case  of  an   improper    second   count    as  ces  only, 
in  the  case  of  an  improper  second  plea  (£).    The  practice  as  to  the  per- 
mitting or  refuting  several  pleas  is  stated  in  the  author's  work  on  General 
Practice  (u). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  ll,t  orders,  that  « it  shall  not  ^^^^ 
be  necessary   to  state  in  a  second   or  other  plea  or  avowry  that  it  is  n<^^stote 
pleaded  by  leave  of  the  Court,  according  to  the  form  of  the  statute,  or  that  it  is 
to  that  effect."    But  stiU  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  84,  ordei«,  ^^f^^ 
^^  that  if  a  party  pleaded  several  pleas,  avowries,  or  cognizances,  without  a        ' 
rule  for  that  purpose,  the  opposite  party  shall  be  at  liberty  to  sign  judg- 
ment" (a;).    But  where  a  rule  to  plead  several  matters  had  in  fact  been 
obtained,  though  by  mistake  intituled  (7.  v.  W.  instead  of  0.  v.   TT.  and 
another^  the  Court  of  C.  P.  set  aside  the  judgment  without  costs,  on  an 
affidavit  that  the  pleas  were  true,  and  that  the  defendant  had  a  good  de- 
fence (y),  and  which  decision,  although  before  this  recent  rule,  would  still 
apply  in  practice. 


VI.  OF  PLBAS  BT  SBYBRAL  DEFENDANTS. 

In  general,  when  the  defence  is,  in  its  nature  joint,  several  defendants    ^-  o' 
may  join  in  the  same  plea,  or  they  may  sever,  without  committing  'fault  ^^^^ 
of  duplicity  in  pleading  (a)  (1),  and  one  defendant  may  plead  in  abate-   defshd- 
ment  (5)  ;  another  in  bar,  and  the  other  may  demur  (c)  ;  except  in  an  action   akt^z). 
against  husband  and  wife,  when  the  husband  must  join  in  the  plea  with  his  [  *^^^  1 
wife  ((2).    And  by  way  of  defence  two  may  join,  although  the  subject-mat- 
ter of  their  plea  be  several,  as  in  an  audita  querela  (e),  or  though  their  dif- 
ferent defences  may  be  inconsistent  (/)  ;  and  in  trespass  against  two  for  a 
battery,  they  may  jointly  plead  that  the  plaintiff  assaulted  them,  and  that 
ihey  in  self-defence  beat  the  plaintiff;  or  they  may  sever  (^)  ;  or  they  may 
jointly  plead  that  they  were  servants  of  N.  and  committed  the  assault  in  hu 
defence.    So,  two  may  jomtly  justify  an  arrest  under  a  joint  warrant  (K). 

(t)  See  the   rales,  antif  416;    and  post,  defendants  cannot  sever  in  dilatory  pleas; 

Appendix.  sedquttrCj  see  id.  250;  Stephen,  2d  ed.  298, 

(ai)  3  Chitty's  Gen.  Prac.  732  to  737.  n.  (a).    The  practice  is  quite  otherwise. 

{z)  Jervis's  Rules,  51,  n.  (t) ;  and  Hock-  (c)  2  Vin.  Ab.  75  ;   Action,  Joinder,  H. 

ley  V.  Sutton,  2  Dowl.  700.  D. ;  Com.  Dig.  Pleader,  E.  35. 

(y)  1  Bing.  187 ;  7  Moore,  599,  S.  C.  (d)  Com.  Dig.  Pleader,  2  A.  3 ;  Cro.  Jac. 

Iz)  As  to  several  defendants  joining  or  239,  288. 

severing   in   their   pleas,  3   Chitty's  Gen.  («)  Cro.  Eliz.  473. 

Prac.  437,  737.  (/)  2  Hen.  Bla.  396 ;  2  Mod.  67. 


(a)  Ante,  226,  232 ;  Stephen,  2d  ed.  298.  (>J  2  Vin.  Ab.  76,  pi.  14. 

(b)  It  is  said  arguendo  in  Hob.  145,  that       (%)  Id.  pi.  15,  16. 


{ 


1)  StiUweU  V.  Hasbrouck,  1  HiU,  561. 
See  Ameiican  Editor's  Preface. 
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▼I.  OF     And  one  of  fleveral  defendants  may  plead  not  gniltj,  and  Hie  ol^er  a  josti- 
^vsRju^  fication  as  his  servant,  for  one  defenaant  cannot  by  pleadbg  oust  the  other 

DEFEND-    of  his  defence  (t). 

AXT8,  Joint^tenants  and  co-parceners  must  join  in  an  avowry,  and  a  cognizance 
as  their  bailiff  should  be  for  the  entire  rent  (j)  ;  but  tenants  in  common 
must  sever  (1),  and  the  avowry  of  each  must  be  de  una  medietate  of  the 
whole  rent,  and  not  of  a  certain  sum  which  amounts  to  a  moiety  (Jc). 
When  the  action  is  agtdnst  one  of  several  tenants  in  common,  he  should 
avow  for  his  own  porpotion,  and  in  general  he  makes  cognizance  as  bailiff 
of  his  companion  for  the  residue  (T)  ;  or  he  may  avow  only  for  his  undivid- 
ed share  of  the  rent  (m).  If  the  action  of  replevin  be  against  two  tenants 
in  common,  they  should  join,  one  avowing,  and  the  other  as  his  bailiff  mak- 
ing cognizance,  for  an  undivided  moiety  of  the  rent ;  and  then  the  one  who 
first  made  cognizance  avowing  in  his  own  right,  and  the  other  who  first 
avowed  making  cognizance  as  his  bailiff  for  the  other  undivided  moiety  (n). 
If  three  tenants  in  common  distrain  thirty  beasts,  it  is  said  they  each  should 
avow  separately  for  ten  (o)  ;  and  one  tenant  in  common  cannot  avow  alone, 
for  taking  cattle  damage  feasant,  but  he  ought  also  to  make  cognizance  as 
bailiff  of  his  companion  (p).  And  where  two  persons  are  defendants  in  re- 
plevin they  cannot,  it  seems,  make  several  avowries  in  their  own  right  for  dis- 
tinct matters ;  thus,  if  one  avow  for  rent  service,  and  the  other  for  rent- 
charge,  both  the  avowries  shall  abate,  for  the  Court  would  be  in  doubt  to 
[  *567  ]  which  of  ihem  return  should  *be  awarded  {q).  Several  persons  having 
several  estates  cannot  join  in  prescribing,  because  the  prescription  of  one 
does  not  concern  the  other  (r)  ;  though  an  exception  has  been  allowed 
where  two  persons  commit  a  joint  trespass  («).  So  personal  defences,  as 
coverture,  infancy,  &c.  should  be  pleaded  separately ;  and  one  of  several 
defendants  must  justify  by  command  of  another  defendant  who  suffers  judg- 
ment by  default,  for  his  act  shall  not  take  away  the  ground  of  defence 
from  his  servant  (t). 

A  plea  which  is  bad  in  part  is  bad  in  toto  (u)  ;  if,  therefore,  two  defend- 
ants join  in  a  plea,  which  is  sufficient  for  one,  but  not  for  the  other,  the 
plea  is  bad  as  to  both  (2),  for  the  Court  cannot  sever  it  and  say  that  one  is 
guilty,  and  that  the  other  is  not,  when  they  all  put  themselves  on  the  same 
terms  (x)  (8) .    Thus,  it  has  been  held  that  if  an  officer  plead  separately  un- 

(•)  2  Mod.  67.  (o)  Id, ;  Co.  Lit.  s.  314,  317. 

(/)  Bac.  Ab.  Joint-tenant,  K. ;  Replevin,       ( j?)  2  Hen.  Bla.  386. 
K. ;    5  T.  R.  246  ;    1  Lev.   109 ;    Sir  T.        {q)  5  Co.  19  a,  38  b. 
Raym.  80.  (r)  2  Vin.  Ab.  56,  pi.  47 ;  76,  pL  18. 

(k)  Aliter  in  covenant  for  rmt,  4  B.  &  C.        (s)  Id.  76,  pi.  18;  see  anit^  9,   10.     Sed 

57  J  6  D.  &  R.  72,  S.  C.  quare. 

(I)  Bac.  Ab.  Joint-tenant,  K.  Replevin,  ft)  2  Mod.  67. 
K. ;  5  T.  R.  246  :  1  Lev.  109  j  SirT.  Raym.  (u)  Ante,  546. 
80 ;  2  Vin.  Ab.  59,  pi.  27.  (z)  1  Saund.  28,  n.  2 ;  3  T.  R.  376,  377 ; 

(m)  5  T.  R.  246 ;  2  Hen.  Bla.  387.  1  Stra,  509, 994, 1184  j  3  Wils.  344 ;  3  East, 

(}i)  Salk.  207 ;  5  T.  R.  247 ;  see  the  form,  132, 133 ;  2  East,  263. 
jMsf,  vol.  iii. 


(1)  Becker  v.  Livingston.  15  Jc^ns.  482. 

(2)  Vide  Moore  «.  Parker,  3  Mass.  310,  312 ;  Schermerhom  v.  Tripp,  2  Caines,  108 ; 
Marsteller  «.  M'Lean,  7  Cranch,  158 ;  Bradlev  o.  Hunt,  7  Cow.  330.  The  above  rule  has 
reference  only  to  pleas  of  jastification,  in  which  the  facts  charged  are  necessarily  confessed, 
and  not  to  general  issae,  which  denies  the  facts.    Hayden  o.  Nott,  9  Conn.  367. 

(3)  Higley  o.  WiUiamS;  16  Johns.  217. 
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der  a  writ  of  fi.  fa.  or  other  process,  he  need  not  state  the  jadgmetit  on    ti.  or 
which  the  writ  was  founded ;  but  if  he  join  in  the  plea  with  the  plaintiff  in  ^^*  ^ 
the  former  action,  and  the  judgment  be  not  stated,  the  plea  will  be  bad  as    mnii^ 
to  both  the  defendants,  unless  the  plaintiff  in  the  fonner  suit  justify  merely     ms. 
in  aid  of  the  officer  (y).    But  this  rule  does  not  apply  where  the  objection 
to  the  plea  is  merely  on  account  of  surplusage  (z) ;  and  if  several  executors 
join  in  the  same  plea  of  plene  (idminUtramty  each  will  only  be  liable  to  pay 
the  assets  found  by  the  jury  to  be  in  his  own  hands,  though  it  is  more  usual 
for  each  executor  to  plead  separately  (a)  (1).    In  an  action  of  trespass 
against  several  defendants,  if  it  be  expected  that  one  of  them  will  be  ac- 
quitted, and  that  the  others  will  be  found  guilty,  it  is  adrisable  for  the  fo^ 
mer  to  plead  separately,  for  otherwise  he  could  not  obtain  40<.  costs  (&). 
If  several  defendants  join  in  the  plea,  and  it  is  in  the  singular  number,  it 
will  be  bad  on  demurrer  (c). 

The  plaintiff  may,  in  an  action  in  form  ex  ddicto  against  several  defend- 
ants enter  a  nolle  proBeqwi  as  to  one  of  them  (c2)  ;  but  in  actions  in  form 
ex  eontraetUy  unless  the  defence  be  merely  in  the  perianal  discharge  of  one 
of  the  defendants,  a  nolle  prosequi  cannot  be  entered  as  to  one  defendant 
without  discharging  the  others,  for  the  cause  of  action  is  entire  and  indivis* 
ible  (e)  (2).  And  upon  the  same  principle,  in  the  latter  form  of  action, 
the  success  of  one  defendant  upon  a  plea  which  goes  to  the  merits,  will 

S*e^de  the  plaintiff  from  ^obtaining  any  benefit  from  a  judgment  by  de-  [  *^®^  J 
nit  suffered  by  another  defendant  (/  ).  If  the  defendants  plead  several- 
ly, the  plaintiff  may  demur  to  one  plea,  and  join  issue  on  the  other  C^)(3), 
and  may  in  an  action  ex  delicto  afterwards  enter  a  noUe  proeeqfui  on  the  do* 
murrer,  and  proceed  against  the  other  defendant  (A),  or  if  several  issues 
are  joined,  he  may  enter  a  nolle  prosequi  to  one  before  or  after  judgment 
(i).  If  defendants  job  in  a  plea,  they  should  not  sever  in  the  rejoinder  ; 
and  they  cannot  unite  in  the  latter  pleading  if  they  did  not  concur  in  the 
plea  to  tiie  declaration  (K)* 

As  a  defective  declaration  may  be  aided  at  common  law  by  the  plea  or  ^^^^^^ 
by  the  verdict,  so  a  defective  plea  may  be  aided  in  some  cases  by  the  rep-  ^j^^ 
lioation  or  verdict  (4)  ;  and  the  statute  of  jeofails  and  the  statute  for  the 
amendment  of  the  law,  also  ud  many  mistakes  after  verdict  or  judgment  (Q  • 
These  rules  will  be  fully  considered  hereafter. 


(y)  Id. ;  2  East,  2G3,  270  ;  3  Eaat,  132,  Sel.  23,  441 ;  Tidd,  9th  ed.  682 ;  anU,  45. 

133,  142  J  3  Wils.  376.    Constable  joining  (/)  AsUe,  44. 

in  bad  spenal  plea,  2  Bing.  523.  {g)  Cro.  Car.  239,  242 ;  Hob.  70 ;  Com. 

{z)  3  T.  B.  377.  Dig.  Pleader,  E.  35. 


(a)  1  Saand.  336,  note  10.  (h)  Id.    When  not,  see  4  T.  R.  360 ;  1 

")  2  M.  &  Sel.  172 :  Tidd,  9th  ed.  986  i  Saund.  285,  note  5 ;  Tidd,  9th  ed.  681,  682. 

&;  Aid.  43,  700.  (t)  Id. 

(e)  Lmw.  1531 ;  Com.  Dig.  Pleader,  E.       (Ar)  4  B.  &  C.  704 ;  7  D.  &  R.  187,  S.  C.  \ 


35.  Stephen,  2d  ed.  298,  299. 

(<n  Salk.  457 ;    1  Wils.  306  ;  Tidd,  9th  (/)  4  &;  5  Ann.  c.  16 ;  Com.  Dig.  Plead- 
ed. ^.  er,  £.  37  to  39 ;  Yin.  Ab.  Replication ;  1 

(s)  1  Wils.  89;  3  Esp.  Rep.  76 ;  2  M.  &  Saund.  228  a,  note  1. 


See  App  0.  Driesbach,  2  Rawie,  287. 
Beidman  v.  Vandersliee,  2  Rawle.  334. 
Vide  Lansing  o.  Montgomery,  2  Johns.  382. 
4)  See  Garene  v.  M'Michael,  8  Sefg.  U  Rawle,  441;  RockMev  f«  Dmmetljr,  8  Ccrtr. 
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VU.  OF  PLEAS  OF  SET-OFF. 

▼II.  PLKAs      In  actions  upon  timple  contracts  or  speciaUieSy  for  the  payment  of  mon' 

OP  SET-OFF,  ^^  the  defence  frequently  is  a  cross  demand  for  a  debt  due  from  the  plain- 

oT^^  tiflF  to  the  defendant.    We  will  therefore  now  examine  the  law  of  $et-cff 

cuDiT.    and  mutual  credit  (m)j  but  so  far  only  as  it  is  connected  with  the  subject 

of  pleading. 

At  common  law,  and  independently  of  the  statutes  of  set-off,  a  defend- 
ant is  in  general  entitled  to  retain,  or  claim  by  way  of  deduction^  all  just 
allowances  or  demands  accruing  to  him,  or  payments  made  by  him,  in  res- 
pect of  the  same  transaction  or  account,  which  forms  the  ground  of  action. 
But  this  cannot  be  termed  a  set-off  in  the  strict  legal  sense  af  the  word, 
because  it  is  not  in  the  nature  ot  across  demand,  or  a  mutiLal  debt,  but  rath- 
er constitutes  a  deduction,  rendering  the  sum  to  be  recovered  by  the  plain- 
tiff so  much  less  (n).     So,  where  demands,  originally  cross,  and  not  aris- 
ing out  of  the  same  transaction,  have  by  subsequent  express  agreement 
been  stipulated  to  be  deducted,  or  set-off  against  each  other,  only  the  hal- 
[  *569  1  ^w(?e  is  the  debt  and  sum  •recoverable,  without  any  special  plea  or  notice 
of  set-off;  though  it  is  advisable  in  most  cases,  and  necessary  when  the 
action  is  on  a  specialty,  to  plead  it  (o)  ;   and  since  Reg.  Gfen.  Hil.  T.  4 
W.  4,  a  special  plea  claiming  such  deduction  would  in  most  cases  be  re- 
quisite.    So  if  an  account  has  been  settled,  and  a  balance  struck  between 
the  parties,  it  may  be  given  in  evidence  on  the  general  issue ;  though  it 
seems  a  defendant  cannot  reduce  a  plaintiff's  demands  for  goods  sold,  by 
producing  a  debtor  and  creditor  account  in  the  handwriting  of  the  plaintiff's 
clerk,  showing  goods  to  have  been  sold  by  the  defendant  to  plaintiff,  un- 
less he  has  pleaded  or  given  a  notice  of  set-off  (p). 
When  or        In  an  action  for  work  and  labor  or  goods  sold,  though  the  contract  was 
HO/  dedue-   at  a  certain  price,  the  defendant  may,  at  least  after  a  notice,  prove  under 
{J^'J^g^    the  general  issue,  in  reduction  of  the  claim,  that  the  work  was  improper- 
under  non-  ly  done  (q)  (1)  ;  or  that  the  goods  were  not  so  good  as  warranted  (r)  (2). 
assumpsit.  And  where  in  an  action  for  the  price  of  seed  sold,  and  which  was  war- 
ranted to  be  good  new  growing  seed,  it  appeared  that  soon  after  the  sale 
the  buyer  was  told  that  it  did  not  correspond  with  the  warranty,  but 
afterwards  sowed  part,  and  sold  the  residue,  it  was  held  to  answer  to 

(m)  As  to  the  law  of  setoff  in  general,  (n)  1  Bla.  Rep.  651 ;  4  Burr.  2133,  2221, 
see  Montague  on  Set-off;  Tidd,  9th  ed.  662  and  other  cases  in  Montague's  Law  of  Set- 
to  666 ;  3  Chit.  Com.  Law,  669 ;  and  see  off,  1  to  3. 

Chit.  Col.  of  Statutes,  874,  tit.  "  Set-off,"  a  (o)  5  T.  B.  105;  3  T.  R.  599 ;  3  Taunt, 

full  note ;  Eden's  Bank.  Law,  2d  edit.  186 ;  76  j  2  Taunt.  175  ;  1  Bla.  Bep.  651 ;  4  Burr. 

Montag.  &c  Gregg.  Bank.  Law,  242  to  261 ;  2133 ;   Montague's  Law  of  Set-off,  1  to  3, 

Manning's  Index,    tit.    "  S«-o^;"    Chitty,  and  28,  note  2  (p). 

jon.  on  Contr.  327  to  335  j  Selw.  N.  P.  tit.  (p)  1  C.  Ac  P.  133. 

"  Assumpsit ;"   Gibson  v.  Bell,  1  Bing.  N.  (q)  7  East,  479 ;  1  Campb.  38  ;  2  Id,  63. 

C.  746.    Set-off  cannot  be  pleaded  to  an  3  Stark.  Rep.  6 ;  and  see  on/e,  413,  note  (z). 

action  for  not  repairing,  Seal  v.  Burrel,  4  (r)  1  Campb.  195 ;  3  Stark.  Rep.  32 ;  and 

Nev.  &  Man.  200,   201 ;  Auber  ».  Lewis,  see  antCf  518,  note  (z). 
Man.  Dig.  2d  ed.  251. 


(1)  See  Heck  t.  Shener,  4  Serg.  &  Rawle,  249. 

(2)  Steigleman  v.  Jeffries,  1  Serg.  &  Rawie,  477.  See  Cornell  v.  Green,  10  Serg.  Ac 
Rawle,  14 ;  Shaw  v.  Badger,  12  Serg.  &  Rawle,  275 1  Li^  «.  StoeYeTi  12  Serg.  &  Bi^le, 
431}  Harper  o.  Eean,  11  Serg.  &  Rawle,  280 
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the  action  upon  the  general  issue  that  the  seed  was  ivhotly  tiaproductive  ^n.  plbas 
and  worthless  («).  Bat  it  has  been  held  that  negligence  in  the  condnct  «»«"-<>«''• 
of  a  caase,  cannot  be  set  up  as  a  defence  to  an  action  on  an  attorney's 
bill ;  at  least  unless  it  was  such  negligence  as  to  deprive  the  defendant  of 
MponmMe  benefit  from  the  cause  (i).  And  if  a  consignee  of  goods  ac- 
cept any  benefit  from  the  carriage,  he  cannot  defend  himself  from  the  pay- 
ment of  freight,  on  the  ground  that  the  goods  have  been  damaged  by 
the  master  in  carrying  them,  although  the  damage  exceed  the  amount  of 
the  freight  (u). 

So,  in  an  action  by  a  servant  against  his  master  for  wages,  the  latter 
cannot  in  general  set  off  or  deduct  the  value  of  goods  lost  or  damaged 
by  the  ne^igence  of  the  fonner,  nnless  it  can  be  proved  to  have  been 
part  of  the  original  agreement  between  tiiem  that  the  servant  should  pay, 
out  of  his  wages,  for  all  his  master's  goods  lost  through  his  negligence,  in 
which  case  the  value  of  the  goods  lost  may,  under  the  general  issue,  be 
deducted  from  the  amount  of  the  wages  (x).  Where  by  the  custom  of  the 
bat  trade,  the  amount  of  the  injury  sustained  by  the  hats  in  tho  process  of 
dyeing,  is  always  to  be  deducted  from  the  charge  of  dyeing,  the  defend- 
ant is  entitled  to  such  deduction,  in  an  action  brought  by  the  dyer,  with- 
out giving  any  notice  of  set-off  and  'although  there  has  not  been  any  pre-  [  *S70  ] 
vious  adjustment  of  the  amount  of  the  damage  done  (y).  And  it  is  a 
elear  rule  at  common  law  that  if  a  principal  permit  his  &ctor  to  assume 
the  apparent  ownership  of  goods,  and  to  sell  them  in  his,  the  factor's 
own  name,  the  vendee,  who  bought  them  in  ignorance  that  the  factor  act- 
ed merely  as  an  agent,  may,  to  an  action  by  the  principal  for  the  price, 
set  off  a  debt  due  to  him  from  the  agent  (j»)  ;  and  this  defence  may  be  giv- 
en in  evidence  under  tiie  general  issue,  or  specially  pleaded  in  bar  (a). 

Bat  before  the  statutes  of  set-off,  where  there  were  croee  demands  uncon^  '^^  !f^' 
neeUdfoith  each  other j  a  defendant  could  not  in  a  Court  of  law  defeat  the  2  c.  22  s. 
aotion  by  establishing  that  the  plaintiff  was  indebted  to  him  even  in  a  larger  13,  and  *8 
aum  then  that  sought  to  be  recovered,  and  relief  could  only  be  obtained  in  ^-  ^'^'  p^* 

&S  to  S6t~ 

a  Court  of  equity  (i).  To  remedy  this  injustice,  it  was  enacted  by  the  2  0^, 
Geo.  2,  c.  22,  s.  13  (c),  *^  that  where  there  are  mutual  debts  between  the 
plaintiff  and  defendant,  or  if  either  party  sue  or  be  sued  ae  executor  or  ad- 
numttrator^  where  there  are  mutual  debts  between  the  testator  or  intes- 
tate and  eitiier  party,  one  debt  may  be  set  against  the  other ;  and  such  matter 
may  be  dven  in  evidence  upon  the  general  ieeue^  or  pleaded  in  bar^  as  the 
nature  01  the  case  shall  require,  so  as  at  the  time  of  his  pleading  the  gene- 
ral issue,  where  any  such  debt  of  the  plaintiff,  his  testator  or  intestate,  is 
intended  to  be  insisted  on  in  evidence,  notice  shall  be  given  of  the  particu- 
lar sum  or  debt  so  intended  to  be  insisted  on,  and  upon  what  account  it 
became  due,  or  otherwise  such  matter  shall  not  be  allowed  in  evidence 
upon  such  general  issue."    This  clause  was  made  perpetual  by  8  Geo.  2, 


u^. 


(5)  9  B.  &  C.  259 ;  4  Man.  (so  By.  208,  Aid.  137 ;  Chit.  Col.  of  Statates,  876,  note, 

S.  C.  tit.  "  Set-off?' 

2  New  B.  136  ;  7  B.  &  C.  443 ;  1  M.        (a)  4  B.  &  C.  547 ;  7  D.  &  B.  42,  S.  C. 
241,  S.  C.  J  1  B.  &  M.  317 ;  3  Campb.        \h)  3  Burr.  420,  1230  j  4  Id.  2220  j  Mon- 

451  i  feake  Bep.  59;  but  see  2  Campb.  63,  tague  on  Set-off,  1  to  3,  15. 

64  ;  antej  516,  note  (z).  (c)  This  is  intituled  "  An  Act   for   the 

'u)  6  Taunt.  65 ;  4  Campb.  119.  Belief  of  Debtors  with  respect  to  the  Be- 

^z)  4  Campb.  134.  lief  of  their  persoo.''    It  is  singular  that 

llf)  1  Stark.  Bep.  343.  the  important  provisions  in  this  and  the  (oU 

(z)  See  the  statute  6  Geo.  4,  c.  94 ;  7  T.  lowing  act  respecting  set-off  should  be  in- 

B.  359,  360,  note ;    I  TUL.  6c  Sel.  576 ;  2  troduced  in  statutes  in  all  other  respects  re« 

Marsh.  501j  Holt,  N.  F.  C.  124 ;  2  B.  &  Uting  only  to  insolvent  debtors. 


5gQ  OB  ruuB  m  bae. 

mL  nxm  o.  S4, f.  4;  iad  it  haTbgboeadMbtodwbethermotauldaUiof  a  HffwrnA 
MPATKwr.  nature  coidd  be  set  against  eaoh  other  C<0>  i^  ^^^^  ^7  ^  laaiinentioBed 
•tatate(e)  fartber  declared/^  that  by  virtaa  of  the  said  danaemtiliiaZ  date 
may  be  aet  against  eaoh  other,  eiiher  by  being  pleaded  in  bar  or  giren  in 
eYidenee  nnder  the  general  iaaoe,  in  the  nuinner  therein  mentioiied,  not* 
withstanding  thai  aneh  debts  are  deemed  in  law  to  be  of  a  different  nature 
anless  in  oasea  where  either  of  the  sud  debts  shall  accrue  by  reason  of  a 
fenaltg  contained  in  any  bond  or  specialty,  and  in  all  eases  where  either 
the  debt  for  which  the  action  hath  been  or  shall  be  brought,  or  the  debt  ia- 
tended  to  be  set  agftinst  the  same  hath  aeeraed  or  shall  aoeroe  by  reaioa 
ef  any  such  peaofty,  Hie  debt  intended  to  be  set  off  shall  be  pUaded  m 
&r,  in  which  plea  shall  be  shown  how  much  is  truly  and  juatly  due  on 
r  *571 1  either  side :  and  in  case  the  plaintiff  shall  reoo?er  in  any  *8iwh  action  or 
suit,  judgment  shall  be  entei^  for  no  more  than  shall  appear  to  be  tralj 
and  jusdy  due  to  the  pluntiff  after  one  debt  being  set  agamst  the  other  as 
aforesfud." 

These  statutes  were  passed  for  the  benefit  of  defendants,  and  they  are 
not  imperative,  so  that  a  defendant  may  waive  his  right  to  set  off,  aad 
bring  a  cross  action  for  the  debt  due  to  him  from  the  phuntiff  (/)  (1) ;  and 
where  he  is  not  prepared  at  the  time  the  plaintiff  sues  him  to  prove  lus  eioii 
demand,  it  is  most  advisable  not  to  plead  or  give  notice  of  setoff,  for  in 
case  he  should  gp  into  evidence  upon  the  trial  in  support  of  his  oroes  de- 
mand, and  hil  in  the  attempt,  he  oannot  afterwards  proceed  in  a  cnui 
action  for  the  amount ;  and  a  party  cannot  bring  an  action  for  money  whWi 
he  has  succeeded  in  setting  off  in  a  former  action  against  him,  altheuj^,  if 
the  seMT  were  m(»6  than  sufficient  to  cover  the  fSdntiff  *s  demand  in  dM 
former  action^  the  defendant  therein  may  maintain  an  action  for  the  so^ 
plus  (g). 
Tht  miss  The  principal  ndes  upon  the  subject  of  set-off  may  perhaps  be  hsn 
MP^u^f  concisely  alluded  to  with  propriety.  The  statutes  require^  1st,  That  the 
debt  sued  for,  and  that  sought  to  be  set  off,  should  be  mutual  debts,  and 
due  to  eaoh  of  the  parties  respectively  in  the  ^ame  right  or  character  (A) ; 
so  that  a  jomtdebt  cannot,  by  virtue  of  the  statutes,  and  in  the  absence  of 
an  express  agreement  to  tiiat  effect,  be  set  off  against  a  separate  demiadi 
nor  a  separate  debt  against  a  joint  one  (i)  (2)  ;  but  a  debt  due  to  adefeoi- 
ant  as  surviving  partner  may  be  aet  off  against  a  demand  on  him  in  his  own 

Cd)  WiUes,  362»  M.  &  P.502;  4  Bing.  573,  S.  C.    loftctio&s 

u)  Sect.  5.  by  and  against  hnsband  and  wife,  or  ibe 

(/)  2  Campb.  599  ;  5  Tannt.  148.    But  husband  only,  or  by  or  against  executors  or 

tke  pudntiir  may  previmt  sach  cross  actioQ  edmimstrators,  or  tnottfcs,  &c.  see  Ckit*  ^• 

by  allowing  the  set-off,  and  having  it  in-  of  Stat.  M  swpra, 

dorsed  on  the  posteaj  see  1  Campb.  252;        (i)  5  M.  dc  Sel.  439;  2  Taaot.  173;  4 

jMst.    One  party  cannot  arrest  another  for  Bing.  217 ;  Montag.  23 ;  Eden,  2d  ed.  197 ; 

the  amoant  of  one  side  of  aceonnt  withont  10  Yes.  105;  11  Id^  517;  1  Y.  A  J.  180. 

deducting  what  is  dne  on  the  other,  3  Bar.  Bnt  a  claim  on  a  joint  and  several  bond  exe* 

4c  Ores.  139 ;  4  D.  &  B.  653,  S.  C.  cuted  by  the  phiintiff  may  be  set  off  to  an 

(g)  3  Bsp.  Rep.  104.  action  broaght  by  him,  2  T.  R.  32.    Sec  for- 

(A)  See  further  upon  this  role,  Chit.  Col.  ther,  Chit.  Col.  of  Stat.  at.  "  Set-of/'  876, 

of  Statutes,  876,  tit.  "  Set-off**  note.    As  to  note, 
aet-off  between  prmdpal  and  agent^  id,;l 


(i)  Carpenter  c.  Butterfield,  3  Johns.  Cas,  146,  aliter  in  New  Jersey,  Schenck  r.  Schenck, 
5  Halst.  276 ;  Tide  GiUiat  v.  Lynch,  2  Leigh,  493. 

(2)  Francis  v.  Rand,  7  Conn.  221.  Bat  see  Crist  e.  Brindle,  2  Bawle.  121,  and  St^van 
9.  Coulter,  12  Serg.  &  tUtwte,  252,  445, 
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rigbty  ftnd  1^  9€raa  (X;)  (1).  Nor  can  there  be  any  setoff  at  law  or  in  equity  tfi.  v lcab 
if  one  of  the  debts  be  dae  to  the  party  in  his  prmxte  ri^t,  and  the  other  be  ^  nivonr. 
elaimaUe  by  his  opponent  in  autre  droits  that  is,  as  asngnee  of  a  bankrupt, 
ezeovlor,  &o.  (/)  (2).  2dly,  With  respect  to  the  nature  of  the  demands 
to  be  set  off  against  each  other,  it  will  be  remarked,  that  the  statntee 
speak  <mly  of  nwtnal  dd/U ;  consequently  the  demand  of  each  party  must 
be  in  die  natore  of  a  dAt ;  so  that  a  setoff  is  ezduded  in  all  actions  sir 
ddksLo  ;  and  it  eannet  be  admitted  even  in  actions  ex  cmtrtKtu^  if  the  elatm 
of  either  party  be  for  uncertainty  or  unliquidated  damage^  as  for  *not  de-  [  ^^'^^  ] 
fi?eriBg  goods  according  to  contract,  be.  (m).  But  if  the  plmntiff  declare 
specially  in  assumpsit,  with  the  common  counts,  (as  in  assumpsit  for  not 
accounting,  with  a  count  for  money  had  and  received)  and  he  might  recover 
his  whole  demand,  as  well  upon  the  common  counts  as  upon  the  special 
count,  the  benefit  of  a  setroff  may  be  obtained  upon  the  common  count, 
and  the  plaintiff  shall  not  be  permitted  to  exclude  it  by  professing  to  rely 
upon  the  special  count  only(n).  It  has  been  held  that  a  debt  of  in^ 
feriar  degree  cannot  be  set  off  against  one  of  higher  degree,  not  even 
A  bond  against  rent,  because  the  latter  is  higher  than  the  former  (^). 
And  8dly,  The  debt  attempted  to  be  set  off  must  be  compUtely  due 
and  in  arrear  at  the  time  tiie  action  toae  eammeneedy  not  merely  at  the 
time  of  pleading  (jp) ;  and  it  must,  at  the  former  period,  have  been  4 
legal  and  vubeUting  debt,  and  not  barred  by  the  statute  of  limitations  (9), 
ex  satisfiad  in  law  in  consequenco  of  the  debtor  having  been  taken  in  exe^ 
XMition  upon  a  judgment  by  which  it  was  recovered  (r).  But  an  attorney 
BMy  set  off  his  bill  although  it  was  not  delivered  a  month  before  the  cooi- 
sieBcenent  of  the  action ;  but  it  ought,  if  possible,  to  be  delivered  time  • 
eooi^h  to  be  taxed,  and  at  least  should  be  driivered  suficiently  early  to 
prevent  the  plaintiff  £rom  being  taken  bv  surprise  at  the  trial  («).  The 
pendency  of  an  action  for  the  debt  set^(0,  or  of  a  writ  of  error  where 
the  setK>ff  is  upon  a  judgment  (u),  will  not  however  defeat  the  right. 

(&)  5  T.  R.  493  ;  6  Id.  ^82 ;  2  T.  R.  476.  Moore.  431 ;  2  B.  &  B.  59  ;  2  Glut.  Rep. 

(/)  Sttpra,  nole^(A);  and  see  1  Y.  ic  J.  531;  M'Clel.  G22;  4  Bing.  11. 

180.  (n)  4  Carapb.  385  ;  antCj  411,  553. 

(m)  Cowp.  56^  57 ;  1  Bla.  Sep.  394;  Bui.  (o)  Ftr  Deaman,  C.  J.  in  Davis  v.  Gyde, 

It.  P.  181 ',  M'Clel.  198 ',  13  Price,  434 ;  5  1  Harr.  B.  52,  citing  Gage  «.  Acton,  I  Balk. 

B.  &  Aid.  92 ;  3  Campb.  3?9.  326,  $td  qnan. 

In  rej>lemnj    however,  though    a    set-off  (p)  3T.  R.  186;  1  Bing.  93;  7  Moore, 

cannot,  in  general,  be  pleaded  to  an  avowry  412 ;    Braithwaite  v.  Coleman,  4  Nev.  & 

for  rent,  yet  the  plaintiff  may  plead  in  bu*  Man.  654 ;  and  see  8  Bar.  &  Cres.  11 ;  2 

to  an  avowry  or  cognizance  the  payment  of  M.  dc  R.  181,  S.  C. 

nnd-rent,  (4  T.  R.  511 ;  2  Bing.  54 ;  9  (q)  Stra.  1271 ;  Bol.  K.  P.  180 ;  1  C.  & 

;  C.  245  ;  4  M.  &  R.  193«  S.  C.  \)  or  of  J.  1 ;  9  Geo.  4,  c.  14,  s.  4. 

an  annuity  charged  upon  the  premises  (6  (r)  5  M.  &  Sel.  103 ;  sed  vide  1  Taunt. 

Taunt.  524  ;  2  Marsh.  220,)  or  of  land  tax,  426 :  1  M.  &  Sel.  696 ;  3  East,  258. 

Ac.  paid  for  the  same,  after  the  rent  dis-  (s;  Dougl.  1 15,  192 ;  1  £sp.  Rep.  449 ; 

traiaed  for  had  become  due,  or  whilst  it  was  Montag.  36. 

accruing,  though  anv  previous  payment  of  (0  Burr.  1229 ;  Peake  Rep.  210 ;   3  T. 

land  tax,  &;c.  cannot  be  pleaded  to  an  avow-  R.  186 ;  4  East,  507. 

ry  for  rent   sub«e<iueRtly  due ;   though   k  («)  3  T.  R.  188,    notes ;    Dougl.    112  j 

nay  be  sued  for,  1  B.  &;  Aid.  123 ;  3  Moore  Montag.  36 )  sed  vide  2  Hen.  Bla.  327. 
278;  IB.  AB.  37;  3  B.   &  Aid.  516;  4 


(1)  Lewis  V.  Culbertson,  Adm.  11  Serg.  &  Rawle,  48. 

(2)  But  an  action  instituted  bv  L.  upon  a  single  bill,  payable  to  "  L.,  executor  of  B.,"  is 
an  action  in  his  own  right,  to  which  a  debt  due  from  him  may  be  pleaded,  and  proved  as  a 
«et-off ;  and  he  cannot  m  into  evidence  of  the  consideration  of  the  bill,  to  show  that  it  was 
Cor  a  debt  due  B.,  in  order  to  exclude  thi  fl^t-off  as  doe  in  another  right.  Tuxner  v.  Flow- 
4eD|  2  GiU.  dc  Johns,  455. 
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▼II.  PLSAs      The  jBtmkrupt  Act  (x)  prorides,  that  where  there  has  heen  mutual  credU 

OF  SET-OFF.  gi  V0Q  by  the  bankrupt  and  any  other  person,  or  where  there  *are  mutual  debts 

&c^d'       between  the  bankrupt  and  any  other  person,  the  eammisriimere  shall  state 

cases  of     the  account  between  them,  and  one  debt  or  demand  may  be  set  against 

bankrupt-  another,  nottrithitandinff  any  prior  act  of  bankruptcy  commitled  by  sueh 

^*  bankrupt  before  tiie  credit  given  to,  or  the  dtht  contracted  by  him,  and 

what  9haU  appear  due  on  either  side  on  the  baUtnee  of  such  account,  aiid 

no  mare  AaU  be  claimed  or  paid  on  either  side  respeotiyely,  and  every 

debt  or  demand  hereby  made  payable  against  the  estate  of  the  bankrupt, 

may  also  be  set-off  in  manner  aforesaid  against  such  estate  ;  provided  t^t 

the  person  claiming  the  benefit  of  such  setK)ff  had  not,  when  such  credit 

was  given,  notice  of  an  act  of  bankruptcy  by  such  bankrupt  committed. 

Mode  of  Wiih  respect  to  the  mode  by  which  the  defendant  should  avail  himself 
setting  off.  ^£  ^  strict  legal  set-off^  we  have  seen  (y)  that  when  either  the  debt  sued 
for,  or  that  which  is  the  subject  of  the  set-off,  accrued  by  reason  of  a 
penalty  contained  in  any  bond  or  specialty,  the  statute  enacts  that  the  debt 
intended  to  be  set-off  shall  be  pleaded  in  bar,  and  a  notice  of  set-off  is  not 
then  allowed.  The  plea  in  that  case  must  show  how  much  is  truly  due  on 
either  side,  and  the  sum  admitted  in  the  plea  to  be  due  to  the  plaintiff  is 
traversable,  though  laid  under  a  videiicet  (e)  ;  and  therefore  the  plaintiff 
may,  in  sueh  case,  either  take  issue  on  the  amount  of  the  debt  alleged  to 
be  due  to  himself,  or  may  deny  the  defendant's  set-off  (a) :  and  if  the  plain- 
tiff reply  that  more  was  due  on  the  bond  than  the  sum  named  in  the  plea, 
and  faiil  in  proving  that  allegation,  he  will  be  non-suited  (i).  But  in  cases 
•  where  neither  the  plaintiff's  nor  the  defendant's  debt  accrued  by  reason  of 
e^  penalty f  the  defendant  has  the  election  to  pleadj  or  yive  notice  of  his  set- 
off. It  has  been  said,  that  if  at  the  time  of  the  action  brought,  a  larger 
sum  is  due  from  the  plaintiff  to  the  defendant,  it  is  more  proper  to  ple€id 
the  set-off,  but  that  where  the  sum  intended  to  be  set-off  is  less  than  that 
for  which  the  action  is  brought,  h  notice  of  set-off  should  be  given  (<?)  ;  but 
the  statutes  of  set-off  do  not  seem  to  warrant  this  distinction.  In  general 
a  notice  of  set-off  is  less  expensive  than  a  plea ;  but  where  the  plaintiff  in 
his  replication  must  necessarily  admit  a  part  of  the  defendant's  case  ((2),  a 
plea  is  preferable;  and  a  set-off  is  usually  pleaded  in  country  causes,  to 
save  the  trouble  and  expense  of  proving  the  service  of  notice  («). 
[  *674  1      *Where  a  set-off  is  not  pursuant  to  the  enactment  pleaded^  the  stat- 

(z)  6  Geo.  4,  c.  16,  s.  50.    There  are  two  (a)  Holt,  C.  N.  P.  293.    See  the  fonns, 

modes  of  balancing  an  account  in  the  case  post^  vol.  iii. 

of  bankruptqf ;  1st,  Upon  an  action  at  law ;  (b)  Holt,  C.  N.  P.  293. 

or,  2dly,  By  the  commissioners,  who,  by  the  (c)  Bui,  N.  P.  179  j  Tidd,  9th  edit.  697 ; 

above  act,  have  jurisdiction  to  state  the  ac-  Montague,  41,  ace.    Lawes  on  Assumpsit, 

count  without  the  assignees.    It  seems  the  638,  contra ;  6  Bing.  734. 

chancellor  will  restrain  any  attempt  to  re-  (d)  Thus,  if  it  be  apprehended  that  the 

open  the  account  by  bringing  an  action  after  statute  of  limitations  constitutes  an  answer 

the  commissioners  have  adjusted  it,  see  1  to  the  set-off,  it  may  be  judicious  to  plead 

Ros.  395.    See  in  general  as  to  set-off  and  instead  of  giving  notice  of  set-off* ;  because 

as  to  mtttual  crtditf  (which  is  more  compre-  the  plaintiff*  must  specially  reply  the  statute 

hensive  than  the  word  debt,  in  the  statutes  if  he  intends  to  rely  thereon.    See  1  C.  & 

of  set-off',)  in  cases  of  bankrvptcy^  Eden,  J.  1.    And  if  the  set-off"  were  on  a  deed 

2d  edit.  186  to  206 ;  Chit.  Col.  of  Stat.  879,  executed  by  plaintiff*,  the  general  replication, 

note  (c) ;  9  B.  &  C.  738 ;  4  M.  &  R.  593,  nil  debetj  might  be  insufficient,  and  there- 

S.  C.    Mutual  credit  must,  since  Reg.  Gen.  fore  in  his  replication  the  plaintiff  would  be 

Hil.  T.  4  W.  4,  be  pleaded  specially.  compelled  to  admit  the  deed,  or  the  existence 

(y)  AntCf  570.  of  the  debt  accruing  thereon. 

(z)  3  T.  R.  65 ;  6  Id.  460.  (e)  Tidd,  9th  ed.  667  j  6  Esp.  Rep.  52. 
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vto  (/  )  proTides  that  tho  defendant's  demand  ma^  be  given  in  evidenee  an-  ru.  nxAs 
der  the  general  issue  so  as  at  the  time  of  pleading  such  plea^  notice  shall  ?f  ^^'^f '* 
be  ^ven  of  the  particular  debt  intended  to  be  insisted  upon  by  the  defend-  seuing  off. 
antf  and  upon  what  account  it  became  due.    But  as  there  is  no  general  is- 
sue in  an  action  on  a  specialty,  and  a  plea  of  non  est  factum  to  an  actiw 
of  covenant  on  an  indenture  for  non-payment  of  money  only  puts  in  issue 
the  deed,  such  plea  is  not  a  general  issue  within  the  meaning  of  this  act, 
and  therefore  in  an  action  of  covenant  or  debt  on  a  deed,  though  no  penalty 
be  proceeded  for,  a  set-off  should  be  specially  pleaded  (g) .    And  it  seems 
that  the  statute  confines  the  right  to  give  notice  of  set-off  to  a  case  where 
the  general  issue  is  pleaded  alone.    At  all  events,  such  notice  cannot  be 
given  where  several  pleas  are  pleaded  (A). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,t  Pleadings  in  Assumpsit,  reg.  3,  or-  Sembie 
ders  that  "  set-off  and  mutual  credit  must  be  pleaded; "  and  it  has  been  J^J[2«l 
supposed  that  this  rule  abolishes  a  notice  of  setoff  (i).  credit  now 

tobe 

In  cases  of  bankruptcy  the  accounts  may  be  balanced  either  upon  an  ac-  P^^**™* 
tion  at  law,  or  before  the  commissioners  (k).  And  in  an  action  at  suit 
of  assignees,  a  set-off  or  mutual  credit  might  formerly  be  given  in  evidence 
under  the  general  issue,  without  a  plea  or  notice  of  setK)ff  (T).  But  now 
since  Beg.  Gen.  Hil.  T  4  W.  4,t  each  should  be  pleaded.  And  to  au 
action  by  assignee  for  a  debt  due  to  the  bankrupt,  the  defendant  might 
have  pleaded  a  tender  as  to  part,  and  give  evidence  of  a  set-off  as  to  the 
rest  without  a  pica  of  set-off  (rn) .  But  it  has  been  observed,  that  the  prao- 
tice  was  to  plead  and  give  notice  of  set-off  in  an  action  at  law  in  the  case 
of  bankruptcy,  in  the  same  manner  as  under  the  general  statutes  relating 
to  set-off,  and  that  practice  seems  to  be  just,  because  it  apprises  the  plam- 
tiff,  of  the  intended  defence  (n). 


In  point  of  form  the  plea  of  setoff  should  not  only  contain  all  the  requi*  Tht  farm 
sites  essential  to  the  validity  of  other  pleas  in  bar,  but  must  of  *course  J^j  j^,-. 
show  that  the  debt  is  of  a  nature  which  entitles  the  defendant  to  set  it  off  ces  of  ut- 
against  the  plaintiff's  claim  (o)  ;  and  must  describe  the  debt  intended  to  be  ^^ 
set  off  with  the  same  certainty  as  in  a  declaration  for  the  like  demand  (p).  [  *^'^S  J 
With  respect  to  notices  of  set-off y  it  has  been  observed,  "  that  they  should 
be  almost  as  certun  as  declarations ;"  (9)  and  therefore  when  the  notice  of 

(/)  2  Geo.  2;  c.  22,  s.  13.  tagae,  61.    To  assumpsit  by  assignees  for 

(jg)  I  Starkie,  311 ;  5  M.  &  Sel.  164  \  2  money  had  and  received  to  their  use  as  as- 

Chit.  Rep.  388,  S.  C.  ;  Se!w.  N.  P.  6th  edit,  signees,  defendant  cannot  plead  a  set-off  for 

535y  ace, ;  but  see  Bed.  N.  F.  181 ;  Barnes,  money  due  him  from  the  bankrvpt  /  Groom 

191.  o.  Mealey,  2  Bing.  N.  C.  138. 

(h)  R.  Ac  M.  413  ;  2  C.  &  P.  310,  S.  C. ;        (m)  4  Car.  &  P.  332. 
6  £sp.  Rep.  50 ;  Duncan  v.  Grant,  1  Cr.  M.        (n)  Monlag.  61,  in  notis  ;  and  see  forms, 

&  R06.  3^,  S.  P. ;  4  Tyr.  318, 818 ;  2  Dowl.  post,  vol.  iii.    But  where  any  inconvenience 

683,  S.  C.  might  result  irom  the  delivery  of  the  par- 

(1)  Bosanquet's  Rules,  52,  note  50 ;  Dun-  ticulars  of  the  set-off,  it  should  seem  to  be 

can  0.  Grant,  1  Crom.  M.  &  Ros.  283 ;  2  most  advisable  to  plead  only  the  general 

Dowl.  683;  4  Tyr.  816,  S.  C.     Sed  quarts  issue,  in  actions  by  a.ssignees. 
the  noticB  of  set-off  was  given  by  statute^  and        {0)  Anie^  571. 

Beg.  Gen.  Hil.  T.  4  W.  4,  contains  no  ex-       (p)  See-the  forms  of  pleas  and  notices  of 

press  regnlation  to  take  it  away.  set-off,  «wjf,  vol.  iii. 

(k)  Ante,  57  t; ;  Id.  note  Cx).  (a)  Bui,  N.  P.  179;  Selw.  N.  P.  4th  ed. 

(0  1  T.  R.  115,  116 ;  6  Id.  58,  59 ;  Mon-  146,  n.  101. 


t  See  American  Editor's  Preface. 
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VII.  FLEAS  set-off  was  in  these  words,  ^*  Take  notice,  yoo  are  indebteil  to  me  for  Am 
ornr-oFP.  ^g^  ^qj  occupation  of  a  hoose  for  a  long  time  held  and  enjoyed,  and  now 
w^^/off  ^^^J  elapsed,"  and  the  defendant  attempted  to  give  in  eyidence  a  demaiiA 
'  for  rent  doe  on  a  lease  under  seal,  it  was  held  that  as  Ae  leflve  was  nol 
mentioned  in  the  notice,  such  evidence  was  inadmissible  (r).  Sut  where 
the  demand  would  have  been  reoorerable  under  the  eommon  money  comts 
in  a  declaration,  the  amount  may  be  set  off  under  a  mmilar  deecription  of 
the  debt,  however  particular  the  circumstances  may  have  been  (a).  A  plea 
of  setoff  so  much  resembles  a  declaration,  that  two  parts  of  a  plea  of  set- 
off, stating  distinct  debts,  are  considered  as  two  counts  in  a  declarati<Hii, 
and  if  one  part  be  good,  a  demurrer  for  the  mispleading  in  the  other  part 
must  be  confined  to  the  defective  statement,  and  a  general  demurrer  to  the 
whole  is  not  sustainable  (<)  ;  though  we  have  seen,  that  in  general  if  one 
part  of  a  plea  in  bar  be  bad,  the  whole  is  insufficient  (u).  So,  in  a  plea 
of  set-off,  an  imperfect  statement  of  one  debt  intended  to  be  set  off,  will 
not  prejudice  a  sufficient  allegation  of  another  ground  of  set-off.  To  the 
plea  of  set-off  the  plaintiff  may  reply  ;  or  to  answer  to  the  notice  of  8etK>ff 
may,  at  the  trial,  give  in  evidence  the  statute  of  limitations  (x)  ;  but  if  botili 
the  demands  of  the  plaintiff  and  defendant  accrued  more  than  six  years  be- 
fore the  time  of  pleading  and  the  plaintiff  issued  process  to  prevent  the  stat- 
ute of  limitations  affecting  his  demand,  it  will  equally  prevent  the  statute 
from  barring  the  defendant's  set-off,  although  the  latter  issued  no  pro- 
cess (^).  The  statute  of  limitations  cannot  be  relied  upon  under  the  usual 
replication  of  tdl  debet  to  the  plea  of  setoff  (3). 

When  the  defendant  has  a  cross  demand  against  the  plaintiff,  of  which 
he  gives  notice,  put  does  not  offer  any  evidence  on  the  trial  in  support  of 
it,  me  plaintiff  may  either  take  a  verdict  for  the  whole  sum  he  proves  ix>  be 
due  to  him,  subject  to  be  reduced  to  the  sum  really  due  on  a  balance  of 
accounts,  if  the  defendant  will  afterwards  enter  into  a  rule  not  to  sue  for 
the  debt  intended  to  be  set  off,  or  he  may  take  a  verdict  for  the  smaller 
[  *576  ]  sum,  with  special  indorsement  on  the  ^postea^  as  a  foundation  for  the  Court 
to  order  a  stay  of  proceedings,  if  another  action  should  be  brought  for  the 
amount  of  the  setroff  (a). 

Of  setting  Besides  these  modes  of  deduction,  in  cases  of  connected  accounts  at 
off  judg-  eommon  law,  and  of  set-off  and  mutual  credit  in  cases  of  bankruptcy,  of 
meats  and  yf]j\Q}j^  ^^  }^^yQ  geen  the  defendant  may  avail  himself  as  a  matter  of  right 
against  in  defence  of  the  action,  opposite  demands,  as  well  for  debts  as  for  costs, 
each  other  founded  on  croM  judgments^  may,  by  the  practice  of  the  Court,  in  many 
^^^'  cases,  be  set  off  against  each  other  on  a  summary  application  to  the  Court ; 
plication!  but  this  is  rather  a  matter  of  practice  than  of  pleading,  and  therefore  it 
will  stiffice  to  refer  to  the  practical  works  on  the  subject  (li). 

(r)  Bul.N.  P.  179.    See  the  proper  form       (y)  2  Esp.  Reo.  569;   6  T.  R.  189;  2 

postf  vol.  iii.  Saund.  427  c,  d ;  Montag.  20,  21. 

(5)  2  Esp.  Rep.  560,  569.  (z)  1  C.  &  J.  1. 

(0  2  Bla.  Rep.  910.  (a)  J  Campb.  252 ;  1  Chit.  R.  178. 

(tt)  AntCy  546,  567.  (b)  Tidd,  9th  ed.  991 ;  Montague's  Law 

(x)  2  Stra.  1271 ;  Bnl.  N.  P.  180.    See    of  Set-off,  5  to  15 ;  5  Tannt.  176 ;  1  Chitty'» 

anttf  573,  note  (d).  Gen.  Prac.  667. 


[677] 

CHAPTER  Yin. 
Of  Beplicatians. 

OSRSRIL 

Befobb  the  plaintiff  replies  or  demurs  to  the  plea,  lie  Bhould  conaider  obsbkva- 
vbether  or  not  he  may  treat  it  as  a  nullity,  and  sign  judgment  with  or  with-     "^""'i^ 
out  leave  of  the  Court,  as  on  account  of  the  plea  being  such  a  description  tak^^ 
of  sham  plea,  that  the  Court  will  not  permit  to  be  pleaded  (a),  or  as  beins  fore  reply- 
totallj  iiKwpropriate  to  the  form  of  action  (i).    It  several  pleas  be  pleact  ^S- 
ed,  it  will  l^  material  to  consider  whether  some  of  them  are  not  so  whol- 
ly inconsistent  with  the  rest,  that  the  Court  will  on  application  restrun  the 
defendant  from  pleading  all  of  them  (tf).    Sometimes  it  becomes  necessary 
to  apply  to  the  Court  to  set  aside  the  plea,  or  one  or  more  of  several 
pleas,  as  having  been  pleaded  contrary  to  good  faith,  Jcc ;  as  where  the 
defendant  plea&  a  release,  fraudulently  given  by  a  nominal  plaintiff  to  the 
prejudice  of  the  real  claimant  (d).    And  it  was  frequently  important,  where 
a  special  plea  was  pleaded  in  the  King's  Bench,  to  rule  the  defendant  to 
abide  by  his  plea,  in  order  to  prevent  him,  when  not  under  terms  of  plead- 
ing issuably,  from  striking  out  his  special  plea  and  subsequent  pleadings 
when  the  paper-book  was  delivered  to  him  and  returning  it  with  the  same 
general  issue,  a  mode  of  obtiuning  time  formerly  very  unfairly  practised  (e). 
But  such  a  rule  was  rendered  unnecessary  by  Reg.  Gen.  Hil.  T.  2  W. 
4,t  reg.  46,  which  orders  that  a  defendant  shall  not  be  allowed  to  wuve 
his  plea  without  leave  of  a  judge  for  that  purpose,  and  which  will  not  be 

£  anted  unless  justice  require  (/  ).  It  is  sometimes  necessary  to  apply  to 
e  Court  of  Chancery  to  prevent  the  defendant  from  relying  on  a  plea,  as 
where  the  statute  of  limitations  is  pleaded,  and  the  plaintiff  did  not  sue 
before  in  consequence  of  a  bill  in  equity  having  been  filed  and  injunction 
obtained  by  the  defendant  (^). 

Of  plain- 

If  the  plaintiff  perceive  that  he  cannot  support  his  action  to  any  extent,  tiffVs  iHs- 
he  should  either  obtain  leave  to  discontinue  (i),  or  he  may  enter  *a  noUe  ^^^^ 
prosequi  as  to  the  whole  or  a  part  of  the  cause  of  action  (Jc)  (1),  unless  jvS^^ 

fa)  Ante,  541.  defendant  could  not  waire  his  plea  after  the  (^)* 

b)  Abvo  nil  debet  in  assompsit,  dec.  sae  plaintifi'  has  replied,  id.  674.  [  *678  J 

ante,  521.  (/)  Jenris's  Rules,  54,  note  («). 

(0  Ante,  521 ;  2  M.  &  P.  19  j  5  Bing.  12.        (g)  1  Venn.  73  j  2  Y.  &  J.  75.    But  of 

S.  C. ;  2  M.  dc  P.  105 ;  5  Bing.  42,  S.  C. }  o  late  application  to  a  Court  of  eqnity  has  been 

Jd,  197.  aonsidered  of  Tery  limited  utility. 


d)  IB.  &  P.  447;  7  Moofe,  617;  1  Y.*      {h)  See  3  ChiltT's  Gen.  Prac.  739. 

ed. 


dt  J.'362  ;  1  Campb.  392 :  1  Chit.  Rep.  390,  (i)  Tidd,  9th  ed.  678. 

and  notes ;  see  further,  Tidd,  9th  edit.  677 ;  {k)  Tidd,  9th  ed.  681 ;  see  the  form,  post^ 

fraudulent  release  by  om  of  several  plain-  vol.  lii.    A  noUe  prosequi  to  one  count  does 

tiffs,  1  Y.  &  J.  362 ;  1  Chit.  Rep.  390.  not  bar  evidence  upon  another  count  for  the 

(e)  See  Tidd,  9th  edit.  673 ;  in  C.  P.  the  same  demand,  ante,  412. 

(1)  Bell  0.  Hutchinson,  2  M'Cord,  409 ;  Lambert  v.  Sanford,  2  Blackf.  137. 

Where  one  co-defendant  pleads  infancy,  the  plaintiff  may  enter  a  nolle  prosequi  as  to 
him,  and  proceed  to  judgment  against  the  other  defendants.  Hartness  o.  Thompson,  5 
John.  160 ;  Woodward  v.  Newhall,  1  Pick.  500  ;  Cutts  o.  Gordon,  13  Maine,  474  ;  Judson 
9.  Gibbons,  5  Wendell,  228,  229 ;  Walmsley  v.  Lindenberger,  2  Rand,  478.  Vide  Hughes 
«.  Moore,  7  Cranch,  565.  To  entitle  one  to  have  the  benefit  of  the  proviso  of  the  statute  of 
Umitations  in  favor  of  infants,  &c.  the  infancv  and  bringing  of  the  suit  within  the  time 
limited  after  disability  removed,  should  be  pleaded  specially.  Hyde  o.  Stone,  7  Wend.  354 ; 
Jester  V.  Little,  6  Greenl.  351,  352. 

t  See  American  Editor's  Pre&ce. 
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OF  BEPLICATIONS  IN  GENERAL. 


flEMEBAL 
OBSUFA- 


there  has  been  a  demurrer  for  misjoinder  (Z).  Where  there  are  several 
defendants  in  an  action  for  a  tort,  or  if  in  an  action  ex  contractu^  the  plea 
of  one  of  the  defendants  is  merely  in  hi%  particular  discharge,  as  bankrupt- 
cy, &c.  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him  (m).  So  tho 
plaintiff  might  enter  »et  processus  or  cassetur  hiUa  vel  breve  (n).  The 
points  relating  to  discontinuing  the  action  (<?)  and  entering  a  nolle  prosequi^ 
kc.  (j>)  are  ftdly  treated  of  in  the  Books  of  Practice, 


Whatan- 
8W€rs  to 
the  plea 
the  plain' 
tiff  may 


As  the  replication  is  in  general  influenced  by  the  plea,  and  moat  fre- 
quently demes  itj  the  pleader  has  not  often  much  difficulty  in  deciding 
what  replication  he  shovid  adopt.  If  the  plea  does  not  profess  to  answer 
the  whole  action,  and  leaves  a  part  unanswered,  the  plaintiff  should  sign 
judgment  pro  tanto  (9).  And  if  a  plea  do  not  cover  the  whole  of  alleg- 
ed trespasses,  the  plaintiff  is  entitled  on  proof  of  part  to  a  verdict  jpro  tan- 
tOy  and  noed  not  new  assign. 

When  the  plea  properly  concludes  to  the  country y  which  we  have  seen 
can  only  be  when  the  allegations  in  the  declaration  have  merely  been  travers- 
ed or  denied,  then  the  plsdntiff  cannot  in  general  reply  otherwise  than 
by  adding  what  is  termed  the  imiliter  (r),  bat  when  the  plea  has  introduced 
new  matter  and  has  therefore  concluded  with  a  verification^  and  the  plsdn- 
tiff  does  not  demur ^  the  replication  must  then  eitber,/r£<,  insist  that  the  de- 
fendant could  not  so  plead  by  showing  matter,  of  estoppel ;  or  secondly^ 
may  traverse  or  deny  the  truth  of  the  matter  alleged  in  the  plea  either  in 
whole  or  in  part  (1)  ;  in  the  first  case  by  a  general  replication  de  injuria^ 
in  the  second  by  a  denial  of  a  party  accordmg  to  the  facts  of  the  partic- 
ular case ;  or  thirdly ^  the  replication  may  confess  and  avoid  the  plea ;  in 
which  case,  as  will  be  fully  e)(plained  when  we  consider  the  qualities  of  repli- 
cations in  general,  the  truth  of  the  matter  alleged  in  the  plea  must  be  admit- 
ted ;  or  fourthly  y  in  the  case  of  an  evasive  plea  may  n^t^^  assign  the  cause  of 
action  (2).  And  though  at  common  law  a  replication  cannot  be  double,  or 
contain  two  or  more  answers  to  the  same  plea,  and  the  statute  4  Ann.  c. 
16,  does  not  extend  to  replications,  (except  in  the  instance  of  a  plea  in  bar 
to  an  avowry  in  replevin,  which  is  in  the  nature  of  a  repUcation),  yet  the 
r  •579  1  plaintiff  in  many  cases  has  *an  election  of  different  replications ;  thus  if  in- 
fancy  be  pleaded  in  assumpsit,  the  plaintiff  may  reply,  either  that  the  defend- 
ant was  of  age,  or  that  the  goods,  &c.  were  necessaries,  or  that  the  defend- 
ant after  he  came  of  age  ratified  and  confirmed  the  promise ;  or  he  may 
reply  as  to  part  of  his  demand,  that  it  was  for  necessaries,  and  to  other 
part,  that  the  defendant  was  of  full  age  at  the  time  of  the  contract,  and 
to  the  residue,  that  he  confirmed  it  s^er  he  came  of  age.    So,  if  an  ex- 


(/)  I  Hen.  Bla.  lOB }  1  Saand.  285,  n.  ^  ; 
1  Marsh.  144. 

(m)  Ant6f  567,  Tidd,  9th  ed.  682. 

(n)  Tidd,  9th  ed.  682,  683 ;  ante,  463. 

(0)  Ante,  197,  198,  212;  Tidd,  9th  ed. 
678  J  2  Saund.  73,  n.  1 ;  3  Chitty's  Gen. 
Prac.  739. 

ip)  Tidd,  9th  edit.  681  to  683 ;  1  Sannd. 


?07,  note  2 ;  2  M.  ^  Sel.  23,  144. 

(q)  Bosh  9.  Parker,  1  Bing.  N.  C.  72. 

(r)  Com.  Dig.  Pleader,  R.  1.  See  obserr 
vatioDS  on  the  Hnuliterf  Boote's  Suit  at  Law, 
103,  note.*  If  a  defendant  at  the  end  of 
his  plea  concluding  to  the  country,  add  the, 
&c.  that  may  supply  the  want  of  a  formal 
similiter,  6  Car.  6c  P.  712. 


(1)  The  facts  of  the  plea  should  be  traversed  by  the  replication,  unless  matter  in  avoid- 
ance is  set  up,  and  the  issue  must  be  taken  on  the  material  allegations.  U.  States  v.  But 
ford,  3  Peters,  31. 

The  replications  must  not  depart  from  the  declaration  in  any  material  poatter.  IJndsay 
V.  Jamison,  4  M'Cord,  93 ;  Collins  v.  Waggoner,  Breese,  96. 

[2)  Gaylord  v.  Van  Loan,  15  Wend,  312, 
^3)  De  Kay  v.  Dairah,  2  Green,  248. 
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eootor  or  adminurtarator  plead  several  judgments  outstandmg  and  no  assets  obhibax. 
uUrUy  the  plaintiff  may  reply  as  to  one  of  the  judgments,  nui  tiel  recordj  ^^^^^' 
and  to  another,  that  it  was  obtained  or  kept  on  foot  by  fraud  (8).  So,  if  a 
setoff  on  a  recognizance  or  judgment,  and  also  on  simple  contract,  bo 
pleaded,  the  plaintiff  may  reply  as  to  the  first,  nul  tiel  record,  and  as  to 
the  residue  of  the  plea,  nil  dd>et  (^).  And  if  a  tender  be  pleaded,  the 
plaintiff  may  either  deny  the  tender  or  its  sufficiency,  or  mfLy  reply  a  de^ 
mand  before  or  after  the  tender,  or  that  a  writ  was  previously  issued  (u). 
And  in  the  case  of  a  set-off,  the  plaintiff  may  either  deny  the  existence  of 
the  debt,  or  may  reply  the  statute  of  limitations.  And  if  the  statute  of 
limitations  be  pleaded,  the  plaintiff  may  reply  either  that  the  defendant  did 
undertake,  or  that  the  cause  of  action  did  accrue,  within  six  years,  in  the 
negative  of  the  words  of  the  plea,  or  that  the  accounts  were  between  mer- 
chants, or  that  the  writ  was  issued  within  six  years.  In  shorty  in  almost 
every  form  of  action,  the  plaintiff  has  frequently  the  choi(5e  of  one  of  tfeve" 
ral  replications,  viz.  either  1st,  to  deny  the  allegations  in  the  plea^  or  one  of 
them ;  2dly,  to  insist  that  the  defendant  was  estopped  or  precluded  from 
setting  up  the  defence  relied  upon  in  the  plea  ;  or,  3dly,  admitting  the  al* 
legation  m  the  plea,  the  plaintiff  may  reply  setting  up  new  matter,  as  where 
the  defendant  in  trespass  qiuere  clau^uni  f regit  pleads  liberum  tenementumj 
or  that  the  close  was  his  freehold,  the  replication  may. state  a  lease  from 
the  defendant  to  the  plaintiff,  which  entitles  him  to  the  present  action,  and 
to  sue  the  defendant  for  the  trespass  pending  such  lease* 

AVhen  the  defendant  has  pleaded  a  special  plea  and  the  plaintiff  denies  As  ta  rep- 
the  whole  of  the  several  grounds  of  defence  stated  in  such  plea,  then  it  is  ^*<»^^^ . 
obvious  that  the  most  general  and  comprehensive  replication,  putting  the  ^i^Jot 
defendant  on  the  proof  of  all  the  material  allegations  in  his  plea^  is  the  the  plea, 
most  advantageous  to  the  plaintiff,  because  it  imposes  most  difficulty  on  the  ^  ^  ^^ 
defendant.    In  trespass  to  persons  and  personal  property,  where  a  special  de  injuria 
plea  of  justification  or  excuse  had  been  pleaded,  the  plaintiff  was  allowed  and  whea 
to  put  in  issue  the  whole  plea,  by  replying  generally  that  the  defendant  com-  *^^  admia- 
mitted  the  said  alleged  trespasses  of  his  own  wrong,  and  without  the  cause 
(t.  e.  excuse)  alleged  in  the  plea.    That  comprehensive  mode  of  replying 
was  not  anciently  adopted  in  any  other  form  of  action ;  but  at  lengu  it 
seems  to  have  been  considered  that  such  a  replication  is  admissible  in  cove- 
nant or  fecial  assumpsit^  in  answer  to  a  special  plea  in  excuse  of  per- 
formance ;  for  instance,  a  replication  that  the  defendant  committed  the  said 
breach  or  breaches  of  covenant,  or  committed  or  suffered  the  said  breaeb 
of  the  said  promises  of  his  own  wrong,  and  without  the  cause  alleged  io 
the  said  plea,  and  concluding  to  the  country  (a;),  although  aocoraiDg  to* 
prior  decisions  so  general  a  replication  was  illegal  and  insufficient  (^).    The 
pleader  should  well  consider  when  a  comaK)n  replication  traversing  the 
plea  will  suffilce,  or  when  it  must  state  new  facts,  either  by  special  replica- 
tion or  new  assignment;  for  if  the  latter  when  requisite  be  omitted,  the 
plaintiff  nkay  fail  in  toto(^).     Where  the  plamtiff,  instead  of  demurring  or 

(5)  ISaund.  337  b.  uote2;  1  Salk.  298  >  (y)  Noel  0.    Rich,  £xche<iuer,  Trin.    T. 

i  Iiord  RaynK  2i)3,  S.  C.  1835,  Legal  Observer,   13d,  136 ;  Solly  r. 

(0  1  East,  369.    But  the  plaintiff  should  Neish,  id,  359  ;  2  Biag.  N.  C.  359 ;  Crisp  «. 

noc  reply  nul  tiel  record  if  the  recognizance  Griffiths,  3  Dowl.  752,  754,  755 ;   1  GkUe, 

be  not  of*  record,  but  merely  deny  the  set-  lOT)  j  Moore,  v.  Boulcott,  3  Dowl.   145  j;  1 

off,  1  B.  ^  Aid.  153.  Bing.  N.  C.  323. 

(u)  1  Saund.  33.  (z)  Price  r.  Peck,  1  Bing.  N.  C.  381,  3,  7. 

(x)  Griffin  V.  Yates,  and  Lsoac  r.  Flather,  But  as  to  when  a  new  assignment  is  not  ne- 

Westminster  HaU  Chronicle,  382, 38^.  cessary,  Sec  Nevill  v.  Cooper,  2  Cram,  ta 
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oiiTBEiL   taloDg  adTantage  of  matter  of  estoppel,  takes  issue  on  the  plea  or  pleas, 
oBSERVA-  ^^  ^jji  i^jg^  ^g  advantage  of  such  estoppel  (a). 

Snbdiins'       yfQ  ^gi  consider  the  points  relating  to  replioations  under  the 

ions  or       J.  .  .     .  *^  Of 

subjects     divisions : — 

relative  to        r  I.  Xhe  several  replications  which  usually  occur  in  practice. 

^^  (      1st.  In  assumpsit. 

2dlj.  In  debt. 

Sdlj.  In  covenant. 

4thlj.  In  detinue. 

5thlj.  In  actions  agjdnst  executors  and  heirs. 

6thlj.  In  case. 

7thly.  In  trover. 

8th]j.  Pleas  in  bar  in  replevin. 

Qthly.  In  trespass. 
II.  Their  forms  and  parts. 
m.  Their  qualities  and  requiates  in  general. 


[  '681  ] 

nr 

ASSUMPSIT. 


*I.     OV  THB  SBYBBAL  BEPUCATIOKS. 

In  awamptUy  as  well  as  in  other  actions  the  replication  may,  if  the  plea 
properly  conclude  to  the  country,  add  the  similiter,  or  if  the  plea  conclude 
with  a  verification  may  deny  the  alleged  matter  of  defence,  or  may  confess 
and  avoid  it  by  applymg  new  matter. 

In  assumpsit,  if  the  defendant  has  pleaded  Infancy  in  bar,  the  plaintiff 
may,  if  the  plea  were  untrue,  reply,  denying  the  fact  (ft),  or  if  ^e,  he 
may  reply,  that  the  goods  mentioned  in  some  of  the  counts  of  the  dedaration 
to  have  been  sold  to  the  defendant  were  necessaries,  which  fact  will  not 
be  intended  unless  alleged,  and  that  the  money  mentioned  in  the  oount  for 
money  paid  was  paid  in  the  purchase  of  necessaries  for  the  defandant,  and 
may  enter  a  tmIU  prosequi  as  to  the  counts  for  money  lent,  had  and  receiv- 
ed, and  upon  an  account  stated  (c) ;  or  he  may  reply  to  the  whole  (nt 
part,  that  the  defendant  ratified  and  confirmed  the  promise  after  he  came 
of  age  (d) ;  and  a  ratification  by  the  defendant  of  his  acceptance  of  a  bil 
of  exchange  after  he  came  of  ago,  and  before  the  bill  fell  due,  will  support 
a  count  on  a  promise  to  pay  according  to  the  tenor  and  affect  of  the 
bill  (e).  But  to  a  plea  in  bar  of  Coverture  at  the  time  the  promises  were 
made,  the  plaintiff  can  only  deny  the  fact,  or  reply  some  matter  which 
shows  that  at  the  time  the  defendant  was  competent  to  contract,  as  that  her 
husband  was  then  dvilitur  martuus  (1)  ;  and  the  plaintiff  cannot  reply  that 
she  had  a  separate  maintenance  secured  to  her  by  deed  (/),  or  tiiat  the 
husband  was  an  alien  living  out  of  the  kingdom  (^),  and  therefore  there  is 


M.  329;   Reece  v.  Templar,   1   Hair.  A 
Wol.  15,  16. 

a)  4  Nev.  &  Man.  276.  note  (c). 

^b)  Post,  vol.  iii. ;  CI.  Assist.  76. 

^c)  1  Salk.  223  j  post^  vol.  iii. ;  Cro.  Jac. 

'     1  T.  R.  40 ;  Com.  Dig.  Plead.  2  W.  22. 


(rf)  Ftat,  vol.  ui.  J  1  T.  R.  648.  See  the 
proper  form,  id,  ;  1  M.  &  Sel.  724,  725 :  3 
Id.  481. 

Hunt  V.  Massev,  5  Bar.  9c  Adol.  902. 
)  8  T.  R.  545. 
Stretton  «.  Basnach,  I  Bing.N.  C.  139. 


(1)  Gregory  «.  Paul,  15  Mass.  31. 
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geMom  any  anffwer  to  this  pka.  When  Alien  Enemy  has  been  pleaded,  the  iv 
plaintiflf  may  either  deny  the  fact,  or  if  true  may  reply  a  license,  Ac.  to  reside  aw'^'*"- 
in  this  country  (A).  When  a  discharge  under  the  Iniolvent  Act  (t),  or 
LorSt  Act  (i)  is  pleaded,  the  replication  may  either  deny  the  fact,  or  sdlege 
that  the  discharge  was  obtained  by  fraud,  &c.  (l).  If  Q-amingy  Umry,  or 
any  iiiher  lUega&bf  in  conmderatiim  or  contract  be  pleaded,  the  plaintiff  may 
reply,  that  the  contract  was  made  upon  a  good  and  legal  conaderation,  and 
not  upon  the  supposed  unlawful  consideration  mentioned  in  the  plea  (m). 
To  a  plea  of  tender,  the  replication  might  formerly  have  either  denied  the 
tender  generally  (n),  or  stated  that  a  writ  was  ^previously  issued  (o)  ;  or  [  *582  ] 
a  writ  with  continuances  (p) ;  but  if  the  plea  stated  that  the  tender  was 
made  before  the  commencement  of  the  suit,  instead  of  exhibiting  the  bill, 
then  there  appeared  no  necessity  to  reply  the  writ,  and  it  would  be  suffi- 
cient to  produce  it  in  evidence  (9)  ;  or  tiie  plaintiff  might  reply  a  prior  (r) 
or  subsequent  («)  demand  ;  or  admitting  the  tender,  might  proceed  to  trial 
on  the  plea  of  nan  aseumpeU,  when  he  was  prepared  to  prove  that  more 
was  due  than  the  sum  tendered  (0*  But  as  since  the  uniformity  of  process 
act  2  W.  4,  c.  89,  treats  the  writ  at  the  commencement  of  the  action,  it 
is  not  necessary  in  any  case  to  reply  specially  the  time  of  issuing  the 
writ  The  replication  to  a  plea  of  Accord  and  Sati^acthn  may  either 
denj  the  delivery  of  the  chattel  in  satisfaction,  or  protesting  against  that 
fact,  may  deny  the  acceptance  (u),  or  the  plaintiff  may  deny  both  the  do- 
livery  and  acceptance  in  satisfaction  (x).  If  an  Award  were  pleaded,  the 
plaintiff  might  either  deny  ihe  submission  or  the  award,  or  may  set  out  the 
whole  award,  and  if  bad  in  point  of  law,  may  demur  (y).  If  a  Former 
Beeovery  for  the  same  debt,  or  a  plea  of  set-ovf  on  a  recognisance  of 
record  be  pleaded,  the  replication  was  to  be  mil  tid  record  (z)  ;  and  to  a 
plea  of  judgment  recovered,  the  plaintiff  might  New  Aeeign  that  his  action 
was  for  the  breach  of  different  promises  (a)(1) ;  and  if  the  defendant  pleaded 
a  judgment  recovered  in  an  inferior  Court,  not  stating  that  the  contract 
arose  within  the  jurisdiction  of  that  Court,  tiie  plamtiff  may  reply  that  the 
cause  of  action  arose  out  of  its  jurisdiction  (i).  To  a  plea  of  Iteleaeey  he 
might  reply  nan  eet  factum  ((?),  or  that  it  was  obtained  by  dureee  or  fraud  (d) 
(2),  and  it  was  then  considered  to  be  unnecessary  and  injudicious  to  state 

{h)  43  Geo.  3,  c.  155.  C. ;  post^  vol.  iii.  notes. 

[i)  In  general,  ante,  55.  (r)  Post^  vol.  iii. 

[k)  Ante,  57.  (5)  Id.  ;  1  Campb.  182. 

[I)  7  Geo.  4,  c.  57,  s.  61.  (0  Fosty  vol.  iii. 

(m)  Com.  Dig.  Pleader,  2  W.  23;  2  T.  (u)  Id.;  see  3  Wentw.  Index,  vi.  vii.  z. 

R.  439;  1  Saund.  103  b,  note  3  ;  post,  voL  (x)  1  Bing.  N.  C.  502  ;  Jl  Hodges,  39,  S. 

iii. ;  3  Weutw.  104, 108,  and  id.  Index  v.  C. 

C 


(n)  Fastf  vol.  iii.  fy)  Fostf  vol.  iii. ;  3  Wentw.  Index,  Tiii. 

y)  Fost,  vol.  iii.  Iz)  Fast,  vol.  iii. 

p)  Fostj  vol.  iii.    When  it  need  not  be  (a)  Fottj  vol.  iii. 

stated,  1  Wils.  167 ;  5  B.  &  Aid.  452  ;  L  D.  (b)  2  Bing.  213. 

dc  B.  27,  S.  C.  (c)  Fostf  vol.  iii. 

(q)  5  B.  &;  Aid.  452 ;  1  D.  dc  B.  27,  S.  (d)  Id. ;  3  V^eniw.  Index,  xii. 


(1)  Vide  Snider  9.  Gray,  9  Johns.  327,  where  it  was  held  that  the  plaintiff  midit  avoid 
the  effect  of  the  former  judgment,  by  replying  that  he  was  prevented  by  the  coart  nom  pro- 
ceeding for  one  of  the  causes  of  action  mentioned  in  his  declaration,  and  which  was  the 
subject  of  the  present  suit. 

(2)  It  has  been  held  in  the  Supreme  Court  of  the  State  of  New  York,  that  to  a  plea  of 
a  release  of  payment,  the  plaintiff  may  replv  that,  previous  to  the  execution  of  the  re- 
lease or  to  the  payment,  he  had  assigned  tiie  bond  to  A.  B.  of  which  the  i^aintiff  had  no- 
tice.   Andrews  v.  Backer,  1  Johns.  Cas.  411  ;  littlefield  0.  Storey,  3  Jchns.  425;  Bay* 
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the  paitienlars  of  the  fraud  (^) ;  or  to  a  plea  of  release  by  a  third  peraon^ 
the  plaintiff  might  reply  ne  reUisa  pas  (/}.  To  a  plea  of  Setoff  on  sim- 
ple contract,  the  plaintiff  might  reply  nil  debet  (^),  or  the  statute  of  limita- 
tions (A)  (1),  or  any  matter  which  a  defendant  in  an  action  might  plead  ; 
but  if  the  set-off  be  on  a  specialty  or  judgment,  or  other  matter  of  record, 
such  replication  would  be  insufficient,  and  the  plaintiff  should  reply  mm  eU 
factum^  nid  tiel  record^  or  payment,  &;c.  (i)  and  the  statute  of  limitatioDa 
[  *^^^  1  oould  not  be  relied  upon  under  the  general  Veplication  of  nU  debet^  to  i^ 
plea  of  set-off  (k) ;  but  where  the  defendant  pleaded  a  setoff  on  a  recog- 
nizance not  of  record,  and  on  a  simple  contract,  it  was  held  the  plaintiff 
should  merely  deny  the  set-off,  and  not  reply  nul  del  record  (I), 


Not  two 
replica- 
tions to 
saute 

ground  of 
defence. 


Replica- 
tion to 
statute  of 
limita- 
tions. 


As  the  statute  4  &  5  Ann.  (m)  does  not  extend  to  repHcationSy  and  the 
statutes  which  give  the  plea  of  set-off  do  not  specify  ndw  the  plaintiff  is 
to  reply,  it  should  seem  that  the  plaintiff  cannot  reply  several  distinct  an- 
swers to  a  plea  of  set-off  (2).  When  the  Court  of  Conscience  Act  has 
been  pleaded,  the  plaintiff  may  deny  the  residence  of  the  defendant  with 
the  jurisdiction,  or  may  allege  that  more  than  409.  &c.  was  due  (n). 

When  the  statute  of  limitations  had  been  pleaded,  either  that  the  defend- 
ant did  not  undertake,  or  that  the  cause  of  action  did  not  accrue,  within  six 
years  "before  the  exhibiting  of  the  plaintiff's  bill,"  and  the  plaintiff  could 
prove  a  promise  or  acknowledgment  within  that  time,  the  replication  mighl; 
deny  the  plea  generally ^  and  conclude  to  the  country  (o)  (3)  ;  but  if  the 
time  of  issuing  the  first  writ  in  the  action  were  material,  it  must 
have  been  replied  specially,  as  in  the  case  of  a  tender ;  and  if  c(»tinued 


(«)  9  Co. 

?/)  2  Bi 

1  Tyr.  &  G 


110, 
Bulstr.  55 


2  Taunt.  278  j  but  see 
Gran.  87.  Quare  non  est  factum 
should  ba  replied  if  the  plea  state  that  the 
plainttf  released,  see  Steph.  2d  ed.  239, 
237. 

'h)  Fostf  vol.  iii. 

U)  1  East,  369  -,  3  Wentw.  Index,  xiv. 

[k)  1  Cromp.  &  Jerv.  1. 


(Z)  1  B.  &  Aid.  153. 

(m)  4  Anne,  c.  J  6. 

(n)  Postf  vol.  iii.  j  3  Wentw.  Index,  xriii. 

(o)  Post,  vol,  iii.  When  an  ackiiowl» 
edgment  is  of  no  avail,  see  2  Campb.  160. 
This  is  stated  by  Saunders  to  be  an  anoma- 
lous case,  the  plaintiff  being  bound  to  do 
more  than  fUily  answer  the  plea,  bat  see  a 
similar  case  in  1  Hod.  227.  See  also,  pott^ 
vol.  iii. 


mond  9.  Squire,  11  Johns.  47  ;  Dawson  v.  Coles,  16  Johns.  51 ;  Frescott  v.  Hull,  17  Johns. 
284.  It  is  laid  down  however,  as  a  general  rule,  that  matter  of'  defence  in  equity  canftot 
be  pleaded.  And  the  English  Courts  have  never  gone  further  than  to  set  aside  the  plea  on 
«n  application  to  their  equitable  jurisdiction.  Legh  v.  Legh,  1  Bos.  &  Pul.  447  ;  Alner  v. 
George,  1  Camp.  393.  And  they  will  not  permit  a  bond  debt  assigned  to  the  defendant  By 
another  person,  to  whom  and  for  whose  use  it  was  originally  given,  to  be  pleaded  by  way 
of  set-ofi.  Wake  v.  Tinkler,  16  East,  36.  But  it  has  been  frequently  held  in  this  country, 
that  a  debt  may  be  the  subject  of  a  set-off,  for  which  the  party  could  not  hftve  maintained 
an  action  in  his  own  name.  Tuttle  v.  Bebee,  8  Johns.  152  j  Winchester  v.  Hackley,  2 
Cranch,  342  j  Compty  v,  Aiken,  2  Day,  483  ;  Caines  v.  Brisban,  13  Johns.  9.  The  case 
of  Winch  V.  Kedy,  1  Term  Rep.  619,  fully  sui>ports  our  practice  of  permitting  an  assign- 
ment to  be  replied :  that  was  an  action  of  assumpsit ;  the  defendant  pleaded  the  bank- 
ruptcy of  the  plaintiff;  the  plaintiff  replied  that  oefore  his  bankruptcy  he  assigned  the 
debt  to  J.  S.  and  averted  that  the  writ  sued  out  in  the  name  of  the  plaintiff,  for  and  on  the 
behalf  of  J.  S. :  this  replication  was  held  good  on  demurrer.  The  Supreme  Court  of  the 
United  StateS)  in  a  late  case,  fully  confirmed  the  doctrine,  that  the  equitable  rights  of  a 
third  person,  not  party  to  the  record,  might  be  replied  to^  as  a  legal  bar.  Weleh  v.  Mande^ 
ville,  1  Wheaton,  233. 
(H  Leyering  p.  Rittenhouse,  4  Whart.  140. 

(2)  See  Levering  v,  Rittenhouse,  4  Whart.  130^ 

(3)  Bargamin  v.  Foitiaz,  4  Leigh.  419. 
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process  be  stated,  the  return  of  the  first  must  have  been  8hoT?n  (^p)  ;  but  i» 
this  did  not  seem  necessary  when  the  plea  slated  "  before  the  commence-  ^^^""'t. 
mentof  the  suit,'*  instead  of  "  exhibiting  the  bill,"  (9)  thT)ugh  a  special 
replication  was  in  general  advisable,  because  it  may  reduce  the  proof  to  be 
adduced  by  the  plaintiff  on  the  trial  (1).  The  replication  might  also  be 
that  the  plaintiff  or  the  defendant  was  abroad  when  the  cause  of  action  ac- 
crued, and  that  the  action  was  commenced  within  six  years  after  his  first  re- 
turn (r)  (2)  ;  and  any  other  circumstances  which  brought  the  case  within  ei- 
ther of  the  exceptions  mentioned  in  the  statute  should  have  been  replied  («) 
(8).  As  the  uniformity  of  process  act  2  W.  1,  C  39,  now  declares  that 
the  issuing  of  the  writ  of  summons,  capias  or  detainer  shall  be  considered 
in  all  cases  to  be  the  commencement  of  the  action,  the  plea  of  the  statute 
of  limitations  will  always  be  that  the  defendant  did  not  promise  or  that  the 
caases  of  action  did  not  accrue  within  six  years  next  before  the  corrnnence- 
mentof  this  mdt;  and  no  special  replication  showing  the  time  of  commenc- 
ing the  action  can  be  required. 

When  the  alleged  matter  of  defence  is  to  be  denied,  it  has  been  •usual  [  *584  ] 
!n  the  replication  to  traverse  the  most  material  part^  but  there  are  cases 
where  all  the  grounds  of  defence  may  conjunctively  be  traversed  without 
rendering  the  replication  bad  for  multifariousness  ;  thus  to  a  plea  of  delivery 
of  a  pipe  of  wine  in  satisfaction,  the  replication  may  traverse  as  well  the  de- 
livery as  the  acceptance  (t),  and  although  it  has  been  doubted  whether  a 
replication  de  injuria  in  assumpsit  is  not  too  comprehensive  (u),  the  most 

(p)  P&tiy  vol.  lii.  fraud,  2  B.  &  C.  149. 

{q)  5  B.  &  Aid.  45S ;  1  D.  fe  R.  87,  S.  (1)  1  Bing.  N.  C.502  ;  J  Hodges,  39,  S.a 

C.    See  postj  vol.  iii.  note.  (u)  2  Bing.  N.  C.  359 ;  3  Dowl.  754,  755  j 

(r^  Postj  vol.  iii.  j  4^ar.  &  Ores.  625.  1  Gale,  106,  227,  where  see  form  of  replica- 

(s)  See  the  instances,  posty  vol.  iii. ;    3  tion  de  injuria^  in  assumpsit. 
Wentw.  ludei,  zx.  &x.    See  as  to  rallying 

(1)  See  Satterlee  v.  Sterling,  8  Cow.  232 ;  Livingston  v,  Ostrander,  9  "Wend.  306. 

(2)  See  Harper  «.  Hampton,  1  Har.  fc  Johns.  453 ;  Craig  0.  Brown,  Peters  C.  C.  443. 
piommer  v.  Woodbame,  7  Dowl.  U  Ryl.  2^,  In  an  action  on  a  breach  of  contract  in  mak- 
ing a  turnpike  road,  the  defendants  pleaded  the  statute  of  limitations,  the  plaintiffs  replied 
fhiud  and  deceit  in  the  execution  of  the  work,  and  that  the  action  was  commenced  within 
six  years  after  the  discovery  of  the  fraud ;  the  court  held  that  fraud  might  be  replied  to  a 
plea  of  the  statute,  which  did  not  become  a  bar  until  six  years  aAer  the  fraud  was  discover- 
ed, and  accordingly  that  the  replication  was  good.  First  Massachusetts  Turnpike  Corpora- 
tion ».  Field,  3  Mass.  201  j  Troup  v.  Smith,  20  Johns.  33;  Allen  t?.  Mille,  15  Wend.  202, 
contra. 

In  suits  not  affected  by  the  Revised  Statutes  in  respect  to  the  limitation  of  actions  and 
the  bringing  of  new  suits  by  the  executors,  dec.  he  may  bring  a  new  suit  at  any  time  before 
the  expiration  of  the  limitation  by  statute ;  but  a  replication  showing  the  commencement  of 
a  new  action  after  two  years,  subsequent  to  the  abatement  of  the  firsts  is  bad.  Huntington 
«.  Brinckerhoff,  10  Wend.  284. 

The  cases  whether  open  accounts  are  or  are  not  barred  ^though  they  be  between  mer- 
chant and  merchant,)  where  the  last  item  is  above  five  yearns  standing.  Chancellor  Kent  is 
in  favor  of  the  bar  in  such  eases.  Carter  v.  Murray,  5  J.  C.  R.  522,  and  the  like  opinion  is 
intimated  in  6  Yes.  580;  15  ib.  196 ;  18  ib.  286.  Yet  in  Foster  o.  Hodgson,  19  ib.  179, 
185,  the  whole  matter  seems  to  be  again  unsettled  in  England.  But  in  Mandeville  v. 
Willson,  5  Granch,  15,  the  supreme  court  w^as  clearly  of  the  opinion,  that  it  is  not  necessary 
that  any  of  the  items,  in  the  case  of  merchants'  accounts,  should  come  within  the  five 
years.  And^  this  also  the  coturt  of  appeals  in  Virginia  considered  the  reasonable  doctrine. 
Watson  V.  Lyle,  4  Leigh,  236. 

(2)  To  several  counts  on  distinct  promises,  the  defendant  pleaded  one  plea  of  the  statute 
of  limitations.  A  replication,  that  one  of  the' promises  is  within  an  exception  in  the  statute, 
is  good.  Perkins  o.  Borbank,  2  Mass.  81.  In  an  action  by  joint  plaintiffs,  a  replicatum  to 
a  plea  of  the  statute  of  limitations,  must  avoid  the  effect  of  the  bar  as  to  all  the  plaintiffs ; 
foft  it  seems  to  be  a  settled  rule  that  all  must  be  competent  to  sue,  otherwise  t^e  action  caor 
oot  be  supporte4«    |i(arsteller  v.  M'CleaQ,  7  Cranch,  lj|6, 
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or  recent  decinons  seen  to  establish  that  it  may  in  some  eases  be  soffident  (x). 
If  the  plea  in  effect  denied  or  showed  that  no  valid  contract  or  promise  was 
ever  made,  op-claitaed  for  the  defendant  an  interest  in  the  goods  stated  in 
the  declaration,  then  a  replication  de  injura  or  that  defendamt  broke  hU 
pronn$e  of  hit  own  wrong ^  without  the  canse  stated  in  the  plea,  would  be 
insufficient,  because,  in  the  first  case,  the  plea  in  effect  was  that  the  de- 
fendant never  undertook^  and  therefore  it  is  iUo^cal  to  replj  that  he  broke 
his  promise  (y)  :  but  if  the  plea  merely  stated  in  eflfoct  <m  excuse  for  the 
breach,  then  such  a  general  replication  would  be  admissible  (2).  The 
Court  of  Common  Pleas  and  Exchequer  haye  recently  so  decided  in  two 
cases,  on  the  general  principles  of  pleading ^  and  not  on  consideration  of 
the  convemence  of  permitting  such  a  replication  (2)  but  ihe  applicability 
of  that  general  replication  will  presently  be  fully  considered. 


in  Dim.  In  actions  of  dsbt  on  eimple  contract,  the  replications  have  always  been 
On  Simple  and  are  to  be  substantially  the  same  as  in  the  action  of  assumpsit.  If  to 
wad  oQ^  debt  on  a  specialty^  fraud  or  duress  be  pleaded,  the  plaintiff  may  reply  that 
ffpecial-  it  was  duly  or  fairly  obtained  (a),  or  he  denies  the  plea  of  infancy  (i),  or  to 
ues.  a  plea  of  usury,  gaming,   &;c.  traverses  the  illegality  of  the  contract  (e). 

Replications  to  a  plea  of  tender  resemble  those  in  assumpsit  (cT) ;  and  to  a 
plea  of  set-off  to  debt  on  bond,  the  replication  may  either  deny  the  sub- 
ject-matter of  the  defendant's  setoff  or  allege  that  more  was  due  on  the 
bond  than  the  sum  mentioned  in  the  plea  (e).    The  only  replication  mi  a 
plea  of  solvit  ad  or  po^  diem  is  a  denial  of  the  payment  (/)  (1)  ;  and  if  to 
debt  on  an  annuity  bond  or  deed,  it  be  pleaded  that  no  metnorial  was  en- 
rolled containing  the  names  of  the  witnesses,  &c.  the  replication  sets   out 
the  memorial  verbatim^  and  states  that  it  was  duly  enrolled  (^).    If  to  debt 
r  •5g5  1  on  a  bail  bond  by  *the  assignee  of  the  sheriff,  the  defendant  has  pleaded 
ease  and  favor,  the  plaintiff  should  reply,  stating  that  it  was  duly  executed, 
and  deny  the  ease  and  &vor  {K) :  or  if  the  action  be  in  the  name  of  the 
.  sheriff,  and  the  bond  is  not  set  forth  in  the  plea,  the  plaintiff  should  pray 
that  the  bond  may  be  enrolled,  and  then  set  it  out,  and  state  that  he  was 
sheriff,  be.  and  the  arrest  of  the  defendant,  and  that  the  bond  was  made  to 
the  plaintiff  as  sheriff,  and  traverse  the  ease  and  favor  (t) ;  and  to  a  plea  of 
release,  it  is  sufficient  to  deny  it  in  the  replication  (Jc). 
Beplicap        At  common  law,  and  independently  of  the  statute  8  &  9  Wm.  3,  c.  11, 
tionsinac-  g^  8(2),  it  is  frequentiy  necessary  in  a  bond  for  performance  of  cove- 


JBoNil. 


(z)  Griffin  «.  Yates,  and  Isaac  0.  Flather. 
Westminster  Hall  Chronicle,  382,  383,  and 


(d)  Id, 

h)  3  T.  R.  65 ;  ©ort,  vol.  iii. 
see  I  Crom.  U.  M.  500.  (/)  PoUy  vol.  iii.    See  5  Moore,  198 ;  2 


(y)  SoUy  0.  Neish,  1  Gale,  227.  Chit.  Rep.  697)  S.  C. 

(z)  Griffin  «.  Yates,  and  Isaac  0.  Flather,       {g)  Fost^  vol.  iii. 

11.  T.  1836, 1  Westminster  Chronicle,  382,        {h)  Past,  vol.  iii. ; 


Hil.  T.  1836, 1  Westminster  Chronicle,  382,  (h)  Post,  vol.  iii. ;  1  Sannd.  159 ;  Com. 

383.  Big.  Pleader,  2  W.  25. 

(a)  Com.  IHg.  Pleader,  2  W.  19,  20.  (i)  1  Lutw.  680,  685 ;  2  Saund.  60  a, 

lb)  Post,  vol  iii.  note  3. 

(0  Id,  (k)  2  Burr.  944. 


(1)  A  general  replicatioii  to  the  ^a  of  *<  payment,"  does  not  of  itself  oonstitnte  an  is- 
sae.    Nadenboach  v.  M'Rea,  Gilm.  228. 

(2)  This  statute  has  not  been  adopted  in  Massachusetts,  Sevey  v.  filacklini  2  Mass.  542. 
It  IS  in  force  in  Pennsylvania,  3  Binn.  625.    Roberta'  Dig.  139. 


OF  THE  SEVERAL  EEPLICATIONS.  585 

nantSy  where  the  defendant  has  pleaded  performance,  and  the  plaintiff  ur  debt. 
has  not  assigned  the  breach  in  his  declaration  (Z),  to  deny  the  effect  of  the  On  spec- 
plea,  and  show  a  particular  breach.  The  rule  is,  that  in  all  cases,  (except  ^^^^<^' 
in  the  case  of  an  award,  which  stands  upon  a  particular  ground),  when 
the  defendant  pleads  matter  of  excuse,  which  admits  a  non-performance, 
it  is  sufficient  if  the  plaintiff  deny  the  plea,  and  he  need  not  as- 
sign a  breach  in  his  replication,  but  it  is  otherwise  where  the  defend- 
ant has  pleaded  performance,  or  in  other  words,  where  the  plea  does 
not  put  in  issue  any  particular  fact  or  breach  (tn)  ;  and  in  the  latter  case, 
to  a  plea  of  general  performance  of  the  condition  of  the  bond,  the  re- 
plication must  state  the  breach  with  particularity,  and  should  conclude  with 
a  verification,  in  order  that  the  defendant  may  have  an  opportunity  of 
answering  it  (n).  And  in  the  case  of  bonds  affected  by  8  &  9  Wm.  3,  c. 
11,  8.  8,  the  plaintiff  should  state  in  his  replication,  (or  suggest,  in  case 
of  turn  est  factumy  &c.  pleaded,)  all  the  breaches  of  the  bond,  &c.  on 
which  he  means  to  rely  (o)  (1).  It  must  necessarily  depend  on  the  na- 
ture of  the  case  hn^  the  plea,  as  to  what  will  amount  to  a  plea  of  general 
performance,  or  one  which  in  effect  puts  in  issue  a  particular  fact.  In 
debt  on  a  bond,  conditioned  for  the  performance  of  an  award,  if  the 
defendant  has  pleaded  no  award,  the  replication  must  state  the  whole 
of  the  award  verbaUm^  and  also  assign  a  breach  (jt?).  If  to  debt  on  a 
bastardy  or  indemnity  bond,  the  defendant  plead  non  damnifieatuSy  the 
plaintiff  must  reply  specially,  setting  forth  how  he  was  damnified  (9).  Up- 
on a  bond  conditioned  that  a  collector  of  poorrates  shall  render  an  ac- 
count of  monies  received,  after  general  performance  pleaded,  it  is  neces- 
sary to  reply  that  he  received  monies  to  be  accounted  for  (r).  But  where 
to  *debt  on  bond  the  defendant  craved  oyer,  and  after  reciting  a  mort-  [  *586  1 
gage  deed,  which  showed  the  condition  to  be  for  payment  of  a  sum  of 
money  on  a  day  specified,  according  to  the  tenor  of  a  proviso  contained 
in  the  indenture,  and  for  the  performance  of  the  covenants  therein,  plead- 
ed that  there  were  no  negative  or  disjunctive  covenants  in  the  indenture, 
and  that  he  paid  the  money  mentioned  in  the  condition  on  the  day  therein 
specified  according  to  the  effect  thereof,  and  performed  all  the  covenants 
and  provisoes  in  the  indenture  on  his  part  to  be  performed ;  and  the 
plaintiff  in  his  replication  took  issue  generally  on  the  non-payment  of  the 
money,  and  concluded  to  the  country ;  on  special  demurrer,  assigning 
for  causes  that  it  should  have  concluded  with  a  verification,  and  that  no 
breach  of  the  condition  was  assigned  according  to  the  8  &  9  Wm.  8,  c. 
11,  8.  8,  it  was  held  that  such  replication  was  good,  as  the  only  point  in 
issue  was  the  payment  of  the  money,  and  as  the  plaintiff  had  therein  de- 

(l)  It  is  now  considered  best  not  to  assign  Sanud.  103,  n.  1  ;  n.  4.  317.    See  the  mode, 

the  breach  in  the  declaration,  see  post.  1  Price,  109  ;  6  Taunt.  45,  47. 

(m)  Willes,  12,  13.  (q)  Post,  vol.  iii. 

(«)  2    Burr.  774;    1   Saund.   101,    102;  (r)  6  Taunt.  45;  1   Marsh.  441,  «.  C. ; 

Com.  Dig.  Pleader,  F.  14,  15  ;  post,  vol.  iii.  sembUt  overruling   1  Price,   109  ;    and  see 

(0)  1  Saund.  58,  n.  1 ;  2  Saund.  187  a,  n.  Dougl.  214.    Sums  received  need   not    be 

2  ;  2  New  Rep.  362  ;  2  Moore,  220  ;  5  M.  specially  mentioned,  dec.    As  to  replication, 

6c  Sel.  60.  rejoinder,  surrejoinder,  Ace.  see  7  B.  &  C. 

(p)  Willes,  12;  2  Saund.  62  b,  n.  5;  1  809. 


(1)  In  an  action  on  a  bond  requiring  the  assignment  of  breaches  of  the  condition,  the 
plaintiff,  since  the  Reviud  Statutes^  is  bound  to  assign  his  breaches  in  the  declaration,  and 
can  no  longer,  as  was  the  former  practice,  assign  them  in  the  replication  or  upon  the  record. 
Reed  v.  Drake,  7  Wend.  345. 

Vol.  I.  77 
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IK  DEBT,  nied  tte  whole  substance  of  the  defendant's  plea  (•).  And  a  {Aea  (to  m 
On  special-  declaration  on  a  bond  conditioned  amongst  other  things  for  the  payment  of 
^es.  ^3000)  that  all  the  sums  of  money  which  became  due  on  the  bond  were 

paid,  may  be  replied  to  generally  by  a  general  denial  of  the  words  of  the 
pica,  without  assigning  any  breaeh  (ty.  The  mode  of  framing  the  repli- 
cation will  be  hereafter  considered  (u). 

Before  the  passing  (x)  of  the  8  «  9  Wm.  8,  o.  11,  s.  8,  the  piuntiff,  in 
an  action  on  a  bond,  with  a  condition  for  the  performanee  of  any  thing,  coaM 
only  have  assigned  one  brench,  and  under  that  assignment  was  entitled  to 
the  full  penalty  of  the  bond ;  bat  now  by  the  above  statute,  it  is  enactod, 
-^*  that  in  an  action  upon  a  bond,  or  any  penal  sum  for  non-performance  of 
any  covenants  or  agreements  in  any  indenture,  deed,  or  writing  contained, 
the  plaintiff  mat/  assign  as  many  breaches  of  the  covenants  and  agreemeats 
as  he  shall  think  fit ;  and  the  jury,  upon  the  trial  of  such  action  or  ac- 
tions, shall  and  may  assess  not  only  such  damages  and  costs  of  suit  as 
have  heretofore  been  usually  done  in  such  cases,  but  also  damages  for 
such  of  the  said  breaches  so  to  be  assigned  as  the  plaiptiff  upon  the  trial  of 
the  issues  shall  prove  to  have  been  broken,  and  that  the  like  judgment 
shall  have  been  entered  on  such  verdict  as  heretofore  hath  been  usuidly  done 
in  such  like  actions."  Where  the  defendant  does  not  plead,  the  statute  pro- 
vides, '*  that  if  a  judgment  shall  be  given  for  the  plsantiff  on  demurrer^  or 
by  confession  or  nil  dicitj  the  plaintiff  may  suggest  upon  the  roll  as  many 
breaches  as  he  shall  think  fit ;"  and  upon  such  suggestion,  a  writ  of  inquiry 
r  *S87  1  ^^  ^^  ^^  executed  before  the  judge  at  the  assizes,  or  at  *nisi  prius^  accordmg 
''  to  the  ventUy  to  ascertain  the  truth  of  the  breaches^  and  to  assess  the 

plaintiff's  damags  (y).    The  statute  is  compulsory  on  the  plamtiff  to  pro- 
)  ceed  in  the  method  it  prescribes  (s)  ;  and  under  die  act  the  breaches  must 

be  assigned  as  at  common  law,  not  merely  in  the  words  of  the  condi- 
Wliether  tion  but  specially  stating  the  facts  (a).  At  one  time  it  was  conudeTsd 
tp  state  advisable  to  state  the  breaches  in  the  declaration,  because  it  was  suppos- 
conaitioQ  ^  ^^^^  ^^  ^^®  defendant  should  plead  non  est  factum  or  any  other  plea  on 
in  the  decr  which  the  plaintiff  might  at  common  law  have  taken  issue  in  his  replication, 
laratwn,  without  assigning  a  breach,  it  would  be  incorrect  to  assign  a  breaeh  in  a 
m  replklaL-  replication  to  such  a  plea ;  but  the  better  opinion  now  is,  that  the  hreaekes 
t)Qi»,  should  not  be  stated  in  the  declaration^  but  reserved  for  the  replication,  be- 

cause the  defendant  in  rejoining  can  only  present  one  answer  to  each  breach, 
whereas  in  pleading  to  the  declaration  he  may  answer  each  breach  by 
any  number  of  pleas  -;  and  if  the  defendant  plead  any  plea  on  which  the 
plaintiff  might  at  common  law  have  taken  an  issue  in  his  replication,  without 
assigning  a  breach  of  the  condition  of  the  bond,  the  plaintiff  may  still 
take  issue,  and  enter  a  distinct  and  separate  suggestion  in  the  nature  of 
im  assignment  of  breaches  under  the  statute,  though  he  cannot  incorporaie 
such  issue  and  such  suggestion  }n  one  and  the  same  replication  (5).    if  the 

(5)  5  Moore,  198.  tered,  ^. 

(0  2  Chit.  Rep.  697.  (z)  1  Saund.  57 ;  2  Id.   107  a,  n.  2 ;  2 

(11)  See  post,  vd.  iii.  ^  13  East,  1 ;  1  !T.  Wils.  377 ;  SaFfr  ofi  Damages,  67,  S.  C. : 

R.  743;    1  Lutw.  421;  2  Saand.  410;  2  Cowp.  357;  Tidd's  Prac.  9th  edit.  584;  13 

Burr.  772  ;  1  B.  &  P.  140  ;  8  T.  R.  459.  East,  3,  (a).    The  statute  docs  not  bind  the 

(z)  See  the  re^ison  explained,  anttj  226,  crown,  1  Y.  &  J.  171. 

227.  {a)  1  Marsh.  95 ;  5  Taant.  358,  S.  C. 

(y)  There  are  also   provisions   that    the  {b)  See  2  Saund.  187  a,  £cc.  and  note  (c) 

ftioceediags  shall  be  stayed  on  payment  of  by  the  editors  of  the  5th  edit. ;  5  M.  &  Set, 

the  sum  really  due,  with  costs,  and  that  the  60  ;  5  Moore,  198 ;  1  Marsh.  95 ;  5  Taunt, 

judgment   shall   be  a   security   for  fvture  386 ;  8  T.  R.  255 ;  2  Chit.  Rep.  278 ;  2  N. 

I^jr^^hes  on  a  further  suggestion  bieing  en-  |l.  862  ^  ^  Mopjre.  220 ;  Tidd,  9t|i  ^.  686, 
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deftodaDt  plead  any  plea  which  makes  it  necessary  for  the  plaintiff  at  com-  in  D)iBT. 
men  hkw  to  assign  a  breach  in  the  replication,  as  for  instance,  general  per-  On  spe- 
formance,  the  plaintiff  must  assign  the  breach  in  the  replication,  with  ^^^^- 
this  difference,  that  he  may  now  assign  several  breaches  under  the  statute, 
whereas  at  common  law  he  could  only  assign  one.    If  only  one  breach  be 
assigned  in  the  replication,  it  is  not  necessary  to  state  that  it  is  assigned 
^  according  to  the  form  of  the  statute,''  and  it  is  doubtful  whether  that  al- 
legation be  necessary  in  any  case  (o)^    If  issue  joined  on  nan  est  factum 
and  plea  of  fraud,  and  there  be  no  suggestion  of  breaches,  the  judge  will 
try  the  issues,  but  refuse  immediate  execution,  and  leave  the  plaintiff  to 
suggest  breaches^  &c.  ((2).    The  breach  of  the  condition  of  a  bond^  ether- 
wise  well  assigned,  is  not  vitiated  by  the  superaddition  of  immaterial 
breaches  (^). 

Where  there  is  no  plea  to  the  declaration,  and  consequently  no  issue  *to  [  *'588  ] 
be  tried,  judgment,  either  upon  demurrer  or  by  default,  is  to  be  signed  for 
the  penalty,  acr  at  common  law,  and  the  plaintiff  sugge^fts  breaches  on  the 
roll,  of  which  a  copy  should  be  given  to  the  defendant,  with  notice  of  in^ 
qniry  for  the  sittings  or  assizes,  and  a  writ  of  inquiry  is  executed,  and  upon 
that  there  is  an  award  of  execution  (/). 

This  statute  does  not  extend  to  a  bond  conditioned  for  a  payment  of  a 
sum  certain  at  a  day  certain,  or  to  a  post  obit  bond  ^gy ;  nor  a  common 
money  bond  (A)  ;  nor  a  warrant  of  attorney  payable  by  instalments  («),• 
though  a  bond  be  abK>  given  (Jd)  ;  nor  to  a  bail  bond  (ly  nor  a  petitioning 
ereditor's  bond  (m),  nor  a  replevin  bend  (n).  But  bonds  for  the  payment 
qf  money  by  instalments  (o)^  or  of  annuities,  or  for  the  performance  of  an  * 

award,  are  within  the  statute  (p).  And  although  a  bond  be  on  the  face  of 
k  a  common  money  bond,  yet  if  there  be  a  concurrent  instrument  showing 
that  it  is  in  substance  a  bond  intended  to  secure  the  performance  of  cove- 
nants, &Ctf  within  the  meaning  of  the  statute,  it  is  necessary  to  suggest  or 
assign  breaches  in  pursuance  of  the  act,  although  the  bond  does  not  refer 
to  the  instrument  which  explains  it  (jq). 

The  3  &  4  W.  4,  c.  42,  s.  5,  gives  a  special  replication  of  a  writtei» 
acknowledgment  or  part  payment  to  s^plea  of  the  statute  of  limitations  ta 
debt  on  mi  indenture^  specialty,  or  recognizance,  under   the  third  section. 

To  a  jdea  of  nul  tiel  record  in  debt  on  a  record,  the  replication  must  ^  ^*  4^ 
state  that  there  is  such  record,  and  conclude  prout  patet  per  recordum^  with  ^^^^' 
a  prayer  that  it  may  be  inspected,  ke.  (r)  (1).     If  to  debt  on  a  recogni- 
somce  of  bail,  the  defendant  has  pleaded  no  ca.  sa.  against  the  principal^ 

See,  however,  3  C.  &  F.  608,  why  better  ia        (t)  3  Taunt.  74  ;  5  Id.  264  ;  16  £a6t,  164  y 

declaration.  6  Eiog.  3S5 ;  5  B.  Ac  C.  656. 

(c)  13  East,  1 ;  2  Sannd  187  a,  &e.  5th       (&>'  2  TauDt.  195. 
adit.  (/)  2  B.  de  P.  446. 

(d)  D'Aranda  v,  Houston,  6  Car.  &  P.        (m)  3  East,  22  j  7  T.  B.  300. 
512,  Sti.  («)  3  M.  &  Sel.  l55. 

(e)  Stothert  r.  Goodfellow,  1  Nev.  &  Co)  D'Aranda  v.  Houston,  6  Car.  &  P'. 
Man.  202.  511,  S.  P. 

(/)  Tidd,  9th  edit.  585 ;  see  forms,  &c.        (p)  See  8  T.  R.  12&;  6  l^asf,  550,  613 ;  2 

postj  vol.  ill.  Saund.  187,  n.  c;  Tidd,  9th  ed.  584;  3  M. 

(g)  2  B.  &  C.  82,  8<^:  8  D.  Ac  R.  278;  S.  6i  Sel.  I5(f. 
G,  i  2  Campb.  285 ;  2  Moore,  220.  (7)  5  B.  Ac  C.  650 ;  8  D.  Ac  R.  424,  8.  C. 

(A)  4  Ann.  c.  16,  8.  13 ;  1  Saund.  5&,  5th        (r)  Com.  Dig.  Pleader^  ^  W.  13 ;  post/ 

edit.  Tol.  iii. 


(1>  Share  9.  Becker,  8  Serg.  A&  Rawle,  239 ;  Bone  0.  M^Ginley,  7  Howaid,  (Miss.)  67>/ 
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IK  DEBT,  the  replication  must  state  the  ea.  sa.  and  conclude  with  a  verification  (a)  ; 
On  rec-  and  where  the  defendant  has  pleaded  the  death  of  the  principal,  before  the 
ords,  &c.    j.Qtum  Qf  a  c^^  ^fl^  thg  ygfj{^  and  return  must  be  replied,  and  it  must  be 

averred  that  the  principal  was  then  living  (i).  If  to  debt  on  a  statute  the 
defendant  plead  a  prior  action  depending,  or  a  compromise  by  rule  of 
Court,  &c.,  the  plaintiff  may  traverse  the  fact,  or  reply  perfraudum  (ti). 


[  *589  ]      *In  COVENANT,  as  the  declaration  states  the  breach,  and  the  plea  usual- 
ly      ly  denies  it,  and  concludes  to  the  country,  a  special  replication  does  not  so 
COVENANT.  Q^Q^  occur  as  in  assumpsit  and  some  other  actions  (x)  (2). 


iir  ACTIONS  In  actions,  whether  of  assumpsit,  debt,  or  covenant,  agiunat  an  bxscu- 
▲oAiNST  TOR  OR  ADMINISTRATOR,  as  such,  to  the  plea  of  ne  ungues  executor,  or  ad- 
*"^&c  niinistrator,  the  plaintiff  may  re-assert  the  fact  (y).  To  the  plea  irf  plene 
*  '  admirdstravit^  if  untrue,  the  plaintiff  should  reply,  that  at  the  time  of  the 
exhibiting  the  bill,  or  the  commencement  of  the  suit,  the  defendant  had  as- 
sets (z)  ;  or  if  assets  have  come  to  his  hands  since  the  commencement  of 
the  suit,  and  before  the  plea  (a),  or  if  at  the  time  the  defendant  first  had 
notice  of  the  action  he  had  assets,  but  unduly  administered  them  afterwards, 
these  facts  may  be  replied  specially  (i).  So,  if  the  plea  be  plene  odmimB' 
travit,  except  a  sum  not  sufficient  to  satisfy  bonds  or  judgments  outstanding, 
the  plaintiff  may  reply  that  the  defendant  had  assets  ul^a  (e^  ;  or  that  the 
judgments  mentioned  in  the  plea  were  obtained  by  fraud  and  covin  (d),  or 
suffered  fraudulently  for  more  than  was  due  (e),  or  that  the  bond  pleaded  as 
an  outstanding  debt  is  satisfied,  and  kept  on  foot  by  fraud  (/).  If  the 
plaintiff  cannot  deny  the  plea  of  plene  adminUtravit  he  should  pray  judg- 
ment of  assets  quando  aeciderinty  either  generally  or  specially ;  as,  ^^  which, 
after  satisfying  monies  due  on  the  outstanding  judgments,  bonds,  &c.  men- 
tioned in  the  defendant's  plea,  shall  come  to  the  defendant's  hands  as  execu- 
tor, &c.  to  be  administered ;"  (^g)  or  if  plene  administravitprceter  9b  sum  ac- 
knowledged to  be  in  hand  has  been  pleaded,  the  plaintiff  should  pray  and 
take  judgment  pro  tanto^  and  of  assets  quando  acdderint  as  to  the  resi- 
due in  case  the  plea  be  true.  If  the  defendant  has  pleaded  the  general 
issue,  or  any  other  plea  denying  the  debt  or  cause  of  action,  with  ^  pies 
of  plene  adminutravit^  the  plaintiff  must  proceed  to  trial  to  establish  hia 
debt,  and  on  the  prayer  of  judgment  of  assets,  quandoj  Jcc.  upon  the  plea 
of  plene  administravit^  there  is  a  stay  of  judgment  till  the  determination  of 
the  issue.  But  where  the  debt  has  not  been  denied,  and  the  defendant 
has  merely  pleaded  plene  adminiatravit  generally  or  specially,  and   the 

(s)  2  T.  R.  576  ;  post,  vol.  iii.  (b)  Post,  vol.  iii. 

\t)  Post,  vol.  iii. ;  See  Fetersdorff  on  Bail.        (e)  Id. 
(u)  Post,  vol.  iii.  (d)  Post,  vol.  iii.  afOe,  579. 

(z)  See  the  forms,  post,  vol.  iii. ;   5  Went.        h)  5  T.  R.  82  ;  post,  vol.  iiu 
Index,  cii.  to  cxliv.  (/)  Post,  vol.  iii. ;  Com.  Pig.  Pleader,  2 

(y)  Post,  vol.  iii.  D.  9. 

(z)  Id.  (g)  Com.  Dig.  Pleader,  2  D.  9  :  post,  vol. 

(a)  6  T.  R.  10  ;  3  Wentw.  221.  iu. 


(1)  Morris  o.  Wadsworth,  11  Wend.  100. 
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plflinftf  prays  jadgment  of  assets  quando  acciderint  thereon,  there  should  m  Acnoin 
be  an  entry  of  that  jadgment  immediately,  and  an  award  of  an  inquiry  to    ^^^^^ 
ascertain  the  amount  of  the  plaintiif's  demand,  unless  the  defendant  has  by  ^^^^  ^e. 
cognovit  confessed  the  same  in  order  to  save  the  expense  of  an  inquiry  (K)  5  r  •£:  a  i 
or  unless  in  ^reference  to  the  form  of  action  the  judgment  is  final  in  tiie  L  ^^^  J 
first  iottance,  as  in  debt,  &c.     On  a  plea  of  plene  adminittravit  proetery 
the  plaintiff  is  entitled  to  jadgment  of  assets  infuturo  quando  for  cobU  as 
^ell  as  for  the  debt  (t),  and  the  plaintiff  should  not  take  issue  on  the  plea, 
for  if  be  do,  and  the  plea  be  found  for  the  defendant,  the  latter  will  be  en- 
titled to  all  the  costs  (k). 

In  debt  against  an  heir  on  the  bond  of  his  ancestor,  to  plea  of  parol 
demurrer,  the  plaintiff  may  deny  or  confess  the  plea  (2)  ;  and  to  a  plea  of 
rein  per  descent  the  plaintiff  may  reply  either  that  the  defendant  had  such 
assets  at  the  time  of  the  commencement  of  the  suit  (m),  or  that  he  had  them 
between  that  time  and  the  death  of  his  ancestor  (n)  (1),  or  if  rein  prceter 
a  reversion  be  pleaded,  the  plaintiff  may  take  jadgment,  &c.  cum  aecide- 
7iMt(o). 


In  an  action  on  thb  oasb  for  a  libel  or  verbal  slander,  the  general  »  casb. 
replication  de  injuria  sua  propria  absque  tali  eausa^  (the  nature  of  which 
will  be  hereafter  fully  considered),  it  is  sufficient  to  a  plea  of  justification 
when  untrue  (j9)(2)  ;  unless  the  plea  alleged  that  the  plaintiff  committed  per- 
jury in  a  Court  of  record,  when  this  general  replication  would  be  improper, 
because  it  would  refer  the  matter  of  record  to  be  tried  by  the  jury  (9^).  So 
if  in  an  action  on  the  case  for  slander  of  title,  if  the  defendant  has  pleaded 
that  he  spoke  them  in  defence  of  his  own  title,  the  replication  de  injuria 
is  incorrect  on  general  demurrer,  though  good  after  verdict  (r).  But  if  the 
plea  be  true,  the  plaintiff  must  reply  some  matter  in  confession  and  avoid- 
ance ;  as  that  after  the  commission  of  the  crime,  and  before  the  speaking, 
4c.  he  was  pardoned,  &c.  («). 

To  a  plea  by  a  sheriff  in  an  action  for  on  escape^  that  the  escape  was 
negligent,  and  that  the  party  was  taken  on  fresh  suit,  the  plaintiff  may  reply 
that  the  escape  was  voluntary,  or  allege  that  the  party  was  not,  after  the  re- 
capture, kept  in  safe  custody  (Q.  If  accord  and  satisfaction,  or  the  statute 
of  limitations  be  pleaded  in  case  or  trover,  the  replicadons  will  resemble 
those  in  assumpsit  (u). 

(h)  P9si,  vol.  iii. ;  see  entij  489.  Pleader,  2  L.  4  ;  post,  vol.  iii. 

(t)  Cox  0.  Peacock,  2  Scott's  Rep.  125.  (q)  Leon.  81,  102 ;  Com.  Dig.  Pleader,  F. 

(k)  Iggulden  v.  Tenson,  2  Dowl.  277.  20. 

(l)  Post,  vol  iii. ;  Coxa.  Dig.  Pleader,  2  (r)  Cro.  Jac.  163,  164j  post. 

E.  4.  (s)  Dan.  163,  Moore,  868,  872. 

(to)  Id.  (t)  1  B.  &  P.  413,  416,  417  j  1  Saund.  35. 

(n)  Id. ;  5  Mod.  122,  123.  note  1 ;  2  T.  R.  127  ;  5  East,  293 ;  see  ll 

{0)  Com.  Dig.  Pleader,  £.  4,  5.  East,  406. 

Ip)  1  Saund.  244,  note  7j    Com.  Dig.  (»)  ^n/e,  562,  583. 


(1)  And  the  replication  in  this  castf  may  concliK^e  with  a  verification.    l*abagh  v.  Can- 
tine,  13  Johns.  272. 

(2)  Men  r.  Crowfoot,  7  Cow.  46. 
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FLBAs  IN       It  has  been  supposed  that  in  Replevin,  de  injuria  never  oocnn  (x)  (1)  ; 
BAR  IN     ^^|.  ^j^jg  jg  ^^^  ^ .  i^Q^  ^  ^^  avowry  under  a  distress  for  an  arrear  of  *poor- 

rate  a  general  plea  in  bar  de  injuria  is  sufficient  (y) ;  but  bj  the  statute  («) 
he  may  in  general,  with  leave  of  the  Court,  plead  several  pUae  in  bar. 
If  the  defendant  has  pleaded  eepit  in  alio  loeo,  with  an  avowry  or  cogoi- 
SEance  for  a  return,  the  plaintiff  cannot  traverse  any  matter  in  the  avowry 
or  cognizance,  but  must  take  issue  on  the  traverse  of  the  place  or  amend 
his  declaration ;  but  if  the  defendant  had  them  in  the  place  mentioned  in 
the  declaration,  though  he  took  them  elsewhere,  the  plaintiff  may  safely  take 
issue  (a)  ;  and  to  any  cognizance  the  plaintiff  may  traverse  that  the  defend- 
ant  was  bailiff,  concluding  to  the  country  (i). 

To  an  avowry  or  cognizance  for  rent,  the  plaintiff  may  in  one  plea  in 
bar  deny  the  demise  or  tenancy  (e),  and  in  another,  that  any  part  of  the 
rent  was  in  arrear  (cf)  (2),  concluding  each  to  the  country  (e)  ;  or  he  may 
plead  payment  of  renp  to  a  ground  landlord,  or  prior  incumbrancer,  or  of 
land  or  property  tax  in  respect  of  the  premises,  though  he  cannot  avail 
himself  of  any  other  set-off  (/  ) .  So  a  party  may  plead  a  former  distress  and 
satisfaction  under  it  (^)  ;  eviction  is  also  a  good  plea  in  bar  (A).  But  since 
the  statute  11  Geo.  2,  c.  19,  when  the  defendant  avails  himself  of  the  gen- 
eral  avowry,  the  plsdntiff  cannot  in  terms  plead  nil  habuit  in  tenementie  : 
though  he  may  traverse  the  tenancy,  which  if  the  avowant  claims  under  a 
derivative  title  and  has  never  received  rent,  will  put  such  title  in  issue  (%). 
So  where  the  plaintiff  admits  the  tenancy  and  that  part  of  the  rent  was  in 

(x)  Finch's  Law,  396  j  1  B.  &  ^.  76j  2  K.  16,  20. 

SaQDd.  284  c,  n.  3.  (e)  Ld.  Rsym.  641 ;  1  SauBd.  103  b. 

(If)  fiardoDs  t>.  Selby,  1  Crom.  &  Mees,  (/)  4  T.  R.  511 ;  6  Taunt.  624;  Doag^. 

^0,  in  Exchequer  Chamber,  and  S.  C.  in  624,  625;  2  Chit.  Rep.  531 ;  2  Ring.  94. 

E.  B.  3  B.  &:  Adol.  2.    But  de  injuria  is  a  And  as  to  pleas  of  payment  of  ground  rent, 

bad  replication  to  a  plea  justifying  an  entry  see  1  B.  dE  B.  37  ;  3   Moore,  &7,  S.  C. ;  3 

as  landlord  to  distrain,  4  Tyr.  777.  R.  &  Aid.  516 ;  as  to  property-tax,  1  B.  & 

(z)  4  Anne,  c.  16.  Aid.  123 :  postf  vol.  ii. 

{a)  1  Saund.  347,  note  1 ;  post,  vol.  iii. ;  (s)  5  Moore,  542  ;  4  Moore,  409  j  1  B.  & 

Ast  Ent.  475.    And  as  to  the  pleas  in  bar  Aid.  157. 

connected  with  the  placet  see  1  Saund.  347,  (h)  Post,  vol.  iii. 

note  1 ;  Com.  Dig.  Pleader,  3  K.  11  to  29.  (i)  2  Wils.  208 ;  5  T.  B.  4  ;  2  Sauni  284 

<*)  Poit,  vol.  iii.  J  Ld.  Raym.  641 ;  Com.  d;  1  New  Rep.  56;  4  Moore,  303  ;  2  Ring. 

Dig.  Pleader,  K.  14.  54,  10;  4  T.  R.  511 ;  ante,  487.    Non  ienmt 

{<)  Posty  vol.  iii< ;  Com.  Dig.  Pleader.  3  is  not  pleadable  to  a  cognizance  for  rent  ia 

E.  16,  20  b.  arrear  under  a  demise  of  a  receiver  in  Chan- 

(d)  Postf  vol.  iii. ;  Com.  Dig.  Pleader,  3  eery,  4  Bing.  2. 


(1)  Vide  Hopkins  v.  Hopkins,  10  Johns.  369.  But  if  pleaded,  it  can  only  be  taken  ad- 
vantage of  by  demurrer.    Ibid,    hyxle  v.  Lee,  5  Johns.  112. 

(2)  In  Ohio  in  replevin  the  plaintiff  may  put  in  a  double  replication.  Colter  v.  Doty,  5 
Ohio,  393  ;  Middleton  v.  Quigley,  7  Halst.  352.  A  plea  of  no  rent  in  arrear  is  an  admis- 
sion of  the  demise  and  of  the  title  of  the  defendant,  as  laid  in  the  avowry.  Alexander  v. 
Harris;  4  Cranch,  299 ;  Hill  v.  Wright,  2  Esp.  269  ;  HUl  o.  Miller,  5  Serg.  &  Rawle.  255. 
Hence  the  advantage  of  also  pleading  non  demisit.  The  general  principle  is,  that  any  thing 
may  be  given  in  evidence  under  the  general  issm,  which  shows  that  no  right  of  action  ever 
existed ;  and  in  some  cases  facts  may  be  shown  which  prove  that  no  right  of  action  existed 
at  the  commencement  rf  the  suit.  In  debt  for  rent,  the  defendant,  under  the  plea  of  nU  debet, 
may  show  an  eviction  by  the  plaintiff.  But  in  covenant,  an  eviction  cannot  be  proved, 
unless  pleaded.  Siens  in  arrere  is  the  general  issue  to  an  avowry  for  rent ;  and  under 
it  an  eviction  may  be  shown.  l/cwis  v.  Payn,  4  Wend.  423.  If  the  lord  or  lessor  disseises 
or  ousts  the  tenant  or  lessee  of  any  part,  the  whole  rent  is  suspended.  (9  Coke,  135.) 
This  principle  was  recognized  and  adopted  in  Dyett  v.  Pendleton,  8  Cowen,  728.  In  that 
case  it  was  said  that  such  defence  could  be  given  in  evidence  under  a  plea  of  eviction 
only ;  that,  however,  was  an  action  of  covenfliit,  in  which  fhore  is  no  general  issue.  In. 
the  case  of  Watts  v.  Coffin,  11  Johns.  409,  it  was  said  by  Van  Ness,  Justice,  that  an  evic-' 
tion  to  produce  an  apportiomneiit  or  a  suspension  of  the  rent,  B»tst  be  of  pan^  or  the  whel» 
of  the  thing  demised. 
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arrear,  he  may  plead  rim  in  arrere  as  to  part,  and  a  toader  of  the  reei-  pI'Sas  nr 
doe(i)(l).  "^^''^ 

To  an  avowry  or  cognizance  by  a  freeholder,  or  a  copyholder,  or  his 
tenant,  for  a  diftretg  damage  feasant^  the  plaintiff  may  deny  his  title,  and 
oonclnde  to  the  country  or  stato  his  ovm  title  specially,  and  conclude  with 
a  traverse ;  though  the  former  seems  preferable  (m).  So  the  plaintiff  may 
in  his  plea  in  bar  state  a  demise  to  himself  from  the  defendant  (n)  ;  or  a 
right  of  common  in  the  hcua  in  quo  either  as  a  freeholder  or  copyholder, 
or  as  his  tenant  (o).  In  general,  a  ^freeholder  claims  a  right  of  common  [  *592  ] 
by  prescription  (p)  ;  and  a  copyholder  grounds  the  right  upon  a  cuitom 
within  the  manor,  either  for  all  copyholders  within  the  manor,  or  for  the  ten- 
ant of  the  defendant's  land  in  particular  (;).  Where  Uie  copyholder 
claims  common,  or  other  profit  in  the  soil  of  a  stranger,  which  is  not  parcel 
of  the  manor,  he  must  prescribe  in  the  name  of  the  lord^  viz.  that  the  lord 
of  the  manor  and  his  ancestors,  and  all  those  whose  estate  he  hath,  have  im- 
memorially  had  common,  &;c.  in  the  locui  in  qojo  for  themselves  and  their 
customary  tenants  (r).  So  the  plaintiff  may  plead  in  bar  a  right  of  way 
over  the  loeM  in  quo  (ji)  ;  or  in  excuse  for  the  cattle  having  been  in  the 
locus  in  quo^  he  may  plead  defect  of  fences,  which  the  defendant  ought  to 
have  repaired  (f)  ;  so,  admitting  that  the  cattle  trespassed  in  the  loeu%  in 
quoy  the  plaintiff  may  traverse  that  the  distress  was  made  whilst  the  cattle 
were  damage  feasant  (u)  ;  or  may  plead  a  tender  before  the  impounding 
(x).  It  should  seem  that  in  the  case  of  a  distress  damage  feasant^  the 
plaintiff  might  plead  in  bar,  that  the  avowant,  after  making  the  distress, 
used  the  cattle,  or  otherwise  became  a  trespasser  ab  initio  (y)  (2). 


In  trespass  to  persons^  if  the  defendant  hks  pleaded  son  assault  demesne   kepuca 


and  self  defence,  or  a  defence  of  a  father,  mother,  son,  &c.,  or  any  other 
plea  merely  in  excuse  (8)  of  an  injury  to  the  person,  (and  not  a  justification 

(k)  Postf  vol.  iii. ;  Clilt.  Ent.  646 ;  Com.  vol.  iii. 
Dig.  Pleader,  3  K.  20.  (t)  Pout,  vol.  iii.  j  2  Saund.  284  c,  285,  n. 

(m)  Post,  vol.  iii. ;  2  Saund.  206  a,  note  4,  289,  n.  7  ;  2  Hen.  Bla.  .')27. 
22 ;  1  Saund.  103  bj  1  Co.  63,  64.  (tc)  3  £sp.  Rep.  95. 


TIONS  IN 
TRXSPAS8. 


(n)  Postf  vol.  iii.  (2;)  Post,  vol.  iii.  j  Com.  Dig.  Pleader,  3 

{p)  Post,  vol.  iii.  'f  Com.  Dig.  Pleader,  3    Cj 
E.  24;  1  Saund.  346,  note  10.  Bing~  341;  8  Moore,  234,  S.  C. ;  4  Bing. 


(0)  /rf. ;  Com.  Dig.  Pleader,  3  K.  24.  K.  23;    Bui.  N.  P.  60;    Lmw.   1596;    1 

(p)  Poa,  vol.  iii^ ;  Com.  Dig.  Pleader,  3    Campb^  285  j  1  Taunt.  261,  S.  C,  ei  vide  1 


(q)  Id. ;  1  Saund.  348,  note  8,  11.  230 ;  2  Moore,  454,  S.  C. 

(f)  1  ^aund.  349,  note  11 ;  Com.  Dig.  (y)  Com.  Dig.  Pleader,  3  K.  20  ;  Bac.  Ab. 

Pleader,  3  K.  24 ;    see  forms  referred  to.  Trespass,  B. ;  3  Wils.  20 ;  1  M.  &  P.  802 ; 

postf  vol.  jii.  ante,  138.    Aliter  in  the  case  of  a  distress 

(s)  CQm.  Dig.  Pleader,  3  K.  24 ;  post,  for  rent,  ante,  138. 


(I)  There  can  be  no  such  thing  as  a  general  issue  to  an  avowry ;  but  some  special  point 
roust  be  traversed.    Hill  v.  Miller,  5  S.  Ac  R.  357. 

(2^  Ace.  Hopkins  v.  Hopkins,  10  Johns.  369. 

(3;  That  the  general  replication  de  injuria  is  good  only  when  the  defendant  pleads  matter 
in  ejLcaa$,  see  Lytle  p.  Lee,  5  Jol^l6. 112  ;  Hyatt  v.  Wood,  4  Johns.  150  ;  Plumb  v.  M'Crea, 
12  Johns.  491 ;  Strong  v.  Smith,  3  Caines,  164 ;  Hannen  v.  £des,  15  Mass.  347 ;  Coffin  v. 
Bassett,  2  Pick.  359.  But  in  New  York,  where,  in  an  action  of  trespass,  the  defendant 
under  the  act  for  the  more  easy  pleading  in  certain  suits,  (sess.  24.  c.  47.  s.  2.  1  R.  L.  155,) 
pleads,  that  the  supppsed  trespass  was  done  by  authority  of  a  statute  of  this  State,  without 
expressing  any  other  matter  or  circumstance  contained  in  such  statute,  the  plaintiff  must 
reply  4^  injuria,  dec.  concluding  to  the  country ;  and  a  special  replication,  concluding  with 
§x^  ^yennent,  is  b^.    Comly  v.  l^kiyood;  15  Johns.  189. 


S02,  OP  I^HE  SEVERAL  REPLIGATIOIIS. 

urucA-   under  process  of  a  court  of  record,  ihe  replicatioii  or  general  traYerse 
nwAss    ^  injuria^  or  de  son  tart  dememu^  the  qualities  of  which  will  be  explained 
hereafter,  is  in  general  proper  if  the  plea  be  wholly  untrue  (z)  (1).    And 
this  general  rq^ation  will  suffice,  though  title  be  alleged  as  inducenent ; 
as  if  to  a  declaration  for  an  assault  and  battery,  the  defendant  plead  that 
he  was  possessed,  (or,  according  to  some  cases,  seised  in  fee  (a))  of  a 
close,  and  had  cut  his  com,  and  that  the  plaintiff  came  to  take  it  away, 
and  the  defendant,  in  defence  thereof,  assaulted  the  plaintiff^  de  son  tart 
is  a  good  replication  (i).    But  if  the  plea  be  true,  and   the  plaintiff  did 
in  fact  commit  what  in  point  of  law  amounted  to  the  first  assault,  but  can 
r  •ggg  1  justify  Uj  *he  must  reply  specially,  confessing  and  avoiding  the  plea  as 
^  *'  if  the  plaintiff  did  in  fact  make  the  first  assault  in  defence  of  his  father, 

son,  &c.  or  to  turn  the  defendant  out  of  his  house,  whereupon  the  defend- 
ant assaulted  and  beat  the  plaintiff,  this  answer  to  the  plea  must  be  replied 
spedaUy  (c).  So,  if  the  defendant  has  pleaded  son  assault  demesne  in 
^fence  of  tiie  possession  of  his  close,  and  the  plaintiff  chum  a  right  of 
way  over  it,  he  must  specially  reply  such  right  of  way,  and  that  he  was  up- 
on the  land  in  the  exercise  of  such  right  (d).  It  is  said,  that  if  the  de- 
fendant's battery  were  outrageous,  or  more  than  was  necessary  for  self-de- 
fenee^  that  matter  should  be  so  replied  (e).  And  matter  in  aggravation, 
or  an  excess,  must  be  new  assigned  (/).  So  where  to  assault  and  bat- 
tery the  defendant  pleaded  that  the  plaintiff  was  his  apprentice,  and  be- 
haved saucily  and  refused  to  obey  his  lawful  commands,  and  that  he 
moderately  corrected  him,  and  the  plaintiff  replied  de  injuria^  the  full 
Court  of  exchequer  held,  that  under  that  replication  the  plaintiff  could  not 
insist  that  the  chastisement  was  immoderate,  because  that  matter  should 
have  been  specially  replied  (^).  So,  if  there  be  only  one  count  in  the 
declaration,  and  the  defendant  has  pleaded  son  assault^  and  there  have 
been  two  distinct  assaults,  one  excusable  and  the  other  not,  the  plamtiff 
should  not  reply,  but  should  new  assign  another  assault  (K)  ;  but  if  there  be 
eeveral  counts  in  the  declaration,  equal  to  the  number  of  assaults,  this 
would  be  unnecessary  and  improper  (i).  The  course  which  the  plaintiff 
ehould  adopt,  if  the  defendant  plead  that  the  two  assaults  mentioned  in  dif- 
ferent counts  are  one  and  the  same,  and  then  show  matter  justifying  in  the 
same  plea  one  assault  only,  has  already  been  pointed  out  (i).     Where  the 

(z)  P^stf  vol.  ill. ;  Com.  Dig.  Pleader,  F.  Keece  v,  Taylor,  1  Har.  &  Wol.   15 ;  Price 

18 ;  Cro.  Jac.  224  ;  Yelv.  157  j  Willes,  54,  v.  Peck,  1  Bing.  N,  C.  386,  387  ;  7  Moore, 

101 ;  1  B.  &  P.  80.  33  ;  2  Camp.  176  ;  3  Wils.  20  ;  5  B.  5c  A. 

(a)  Post,  594;  sed  qucsre^  see  Willes,  220;  jcwftfe,  Skin.  837;  Willes,  17;  1 
100,  101.  Selw.  N.  P.   29,  note  9;  sed  qutBre^'ii  WA 

(b)  Com.  Dig,  Pleader,  F.  21;  i/i.  18;  2  sufficient  to  reply  de  injuria  ^  Gilb.  C.  P. 
Saund.  295  b,  n.  1.  154  ;  8  T.  R.  81.    And  Lord  Tenterden,  C. 

(c)  Post,  Tol.  iii. ;  Carth.  280  ;  1  Salk.  J.  at  Nisi  Prius,  signified  that  he  was  of  this 
407 ;  Skin.  387 ;  7  Moore,  33 ;  7  Taunt,  latter  opinion ;  and  see  Reece  v.  Taytor,  1 
156 ;  and  see  2  Bla.  Rep.  1165,  S.  P. ;  and  Harrison,  R.  15,  16,  per  Littledale,  J. 

see  in  general  when  or  not  a  replication  de  (/ )  2  Campb.  176,  177,  629 ;    10  East, 

injuria  is  proper,  Price  v.  Peek,  1  Bing.  N.  73 ;  7  Moore,  33.    As  to  new  assignments, 

C.  386,  7;  Hosker  v.  Nizc,  1  Crom.  M.  &  see  post. 

Ros.  258.    When  the  defendant  must  prove  {g)  Penn  v.  Ward,  Erchequer,  Westmin- 

all  the  grounds  of  justification  stated  in  his  ster,  5  June,  1835. 

plea,  Rees  v.  Taylor,  1  Harr.  15.  (h)  Posty  vol.  iii. ;  1  Saund.  299,  note  6. 

(d)  Post,  vol.  iii.  (0  Id.  ibid. 

(e)  NeviU  v.  Cooper,  2  Crom.  &  M.  359 ;  (k)  Ante,  414  ;  R.  &  M.  118. 


ri)  See  Sampson  v.  "Eenry,  11  Pick.  379 ;  M'Dermot  o.  Kennedy,  1  Hairing.  143 ;  Gates 
o.  JLiiunsbury,  20  Johns.  427. 
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JQStifieation  is  tind&r  ft  writ,  warrant,  or  oAor  process  of  a  conrt  of  record^       nt 
the  plaintiff  cannot  reply  de  injuria  generally,  putting  the  whole  of  the  *»*^^5' 
plea  in  issue  (!)  ;  bat  most,  according  to  the  facts  of  each  particular  case,  i^t*  '^^ 
either  specifically  deny  the  issuing  of  the  writ,  or  the  making  of  the  war*  P*'^^' 
rant(m),  or  protest  the  writ  or  warrant,  which  in  efifect  admits  it,  and  re^ 
ply  de  injuria  as  *to  the  residue  (ri).    If  the  parties  have  been  guilty  of  [  •SQi  ] 
any  illegal  conduct,  as  undue  violence,  or  an  imprisonment  before  the  issu- 
ing, or  after  the  return  of  the  writ,  the  plaintiff  should  reply  the  facts,  or 
new  assign  (o)  ;  and  matter  which  shows  that  the  defendant,  by  subsequent 
Hiiscbnduct,  became  a  trespasser  ab  initio  (p),  should  be  specially  re- 
pBed  (?)  (1). 

In  trespass  to  «>^«(ma2  property,  where  the  defendant  has  in  his  plea  2dly.  To 
merely  justified  en  Ms  own  fight^  the  chasing  cattle,  or  removing  personal  personaltf « 
property  from  a  close,  &;c.  whereof  he  was  possessed^  the  plaintiff  may 
re^lj  de  injuria  generally  (r)  ;  and  it  appears  to  have  been  considered 
tiiat  this  replication  would  also  suffice,  where,  in  a  similar  plea,  it  is  stated 
that  the  defendant  was  seized  in  fee  (a)  ;  and  although  when  the  defendant 
had  jitotified  as  servant  of  another  (i)  ;  or  under  a  distress  for  rent  (u)  ;  or 
the  taking  and  impounding^  and  not  merely  the  chasing  of  cattle,  &c.  (cc)  ; 
H  has  been  considered  that  this  general  replication  will  not  suffice,  that 
doctrine  was  doubted,  and  it  has  been  recently  decided  that,  although  the 
defendant  has  justified  as  servant  of  a  third  person,  de  injuria  may  be  re* 
plied  (y).  And  in  cases  where  this  general  replication  might  not  be  bad  on 
demurrer,  it  may,  nevertheless,  be  advisable,  and  in  some  cases  necessary^ 
to  reply  specially ;  as  if  there  be  two  tenants  in  common,  and  one  bring 
trespass  against  the  other  for  taking  his  cattle,  to  which  the  defendant 
pleads  that  he  took  them  damage  feasant ;  in  this  case,  it  seems,  that  the 
plaintiff  ought  to  reply  specially  that  he  was  tenant  in  common  with  the 
defendant,  and  so  show  that  he  was  not  a  trespasser  (2).  But  if  the  justi- 
fication be  under  a /m/acia^,  or  other  process,  the  replication  must  not 
be  de  injuria  generally  but  must  state  the  particular  answer  to  the  plea,  as 
in  tho  case  of  trespass  to  persons  (a).  Where  the  answer  to  a  plea  con- 
fesses and  avoids  it,  the  replication  should  be  special ;  thus  the  plaintiff 
ought  to  reply  his  right  of  common,  or  defect  of  fences,  to  a  plea  of  a  dis- 
tress damage  feasant  (6)  ;  or  he  may  show  that  the  plaintiff  converted  such 
distress  to  his  own  use  or  abased  it  (e).  * 

In  trespass  to  real  property j  the  plaintiff  might  to  the  plea  Uherum  tene-  ^ly«  To 

realty. 

(0  6  Co,  67  a ;  Com.  Dig.  Pleader,  F.  19,  2  Sound.  295  a,  n.  1 ;  7  Price,  670,  S.  P.  ; 

30.  Willes,  52,  202-,  sed  vide  WiUes,  103 ;  1  B. 

(m)  1  Saund.  299  b.  &  P.  80 ;  12  Mod.  582 ;  VLudpost. 

(n)  Post,  vol.  iii.  (0  Willcs,  99 ;  1  B.  &  P.  80. 

(o)  Fast,  vol.  iii. ;  1  Saund.  299,  n.  6  j  («)  Willes,  52. 

Lutw.  1436 ;  »kiii.  387  j  Com.  Dig.  Pleader,  (x)  Willes,  lOl,  102 ;  Cro.  Jac.  225. 

3  M.  16 ;  2  T.  R.  172  ;  2  Campb.  176,  177  j  (y)  Piggot  v.  Ifemp,  1  Crom.  &  M.  197 ; 

16  East,  85  ;  7  Moore,  33;  see  post.  and  see  in  general  Baidons  v,  Selby,  in  £x- 

p)  As  to  which,  ante,  172.  chequer  Chamber,  1  Crom.  &  M.  500. 

q)  5B.&C  C.  485,  supra^  n.  (0).  (z)  1  East,  218. 

r)  1  East,  212  ;  1  Crom.  <k  M.  197 ;  post,  (a)  Ante,  593  and  notes, 

tol.  iii.  h)  Post,  vol.  ui.    See  1  M.  &  P.  783. 

s)  1  East,  212  J  Yelv.  157;  Lutw.  221;  (c)  3  Wils.  26;  1  Salfc.  221;   Cro.  Jac, 


A 


rownl.  2l5 ;  Com.  Dig/  Pleader,  F.  21 ;     147  ;  post,  vol.  iii. 

(1)  Curtis  V.  Carson,  2  New  Hamp.  539 ;  Hannen  v.  Edes,  15  Mass.  347. 
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nt       meniumy  reply,  Moording  to  the    facte,  ia  rither  of  four  ^imjB  (1}« 
ifri3f .  2st,  If  the  name  or  abuttals  of  tbe  close  had  been  so  minutely  stated 

^' ^^  in  the  declaration  that  there  could  be  no  question  what  close  was  alluded 
to  (c7),  and  the  plaintiff's  title  was  inconsistent  with  the  defendant's,  as  if 
the  plaintiff  insist  that  the  loeui  in  quo  is  his  freehold,  or  the  freehold  of 
another  person,  then  the  replication  should  deny  the  defendant's  titie,  by 
replying,  that  it  is  the  plaintiff's  or  the  third  person's  freehold,  and  not 
the  defendant's,  and  should  conclude  to  the  country ;  or  the  replication 
may  merely  deny  that  tbe  close  is  the  defendant's  freehold,  which  latter 
mode  is  proper  where  the  plaintiff  is  not  entitied  to  the  freehold  (e) ;  or^ 
2dly,  If  the  plaintiff  derive  title  under  the  defendant,  then  he  must  traverse 
his  plea,  but  confesnng  the  defendant's  tide,  must  reply  the  lease  or 
some  other  title  under  nim,  concluding  with  a  verification  (/)  ;  or  3dly, 
If  the  plaintiff  has  a  middle  case,  and  neither  derives  a  titie  under  the  ^ 
fendant,  nor  has  a  titie  inconsistent  with  the  defendant's,  he  may  reply, 
that  before  the  defendant  had  any  thing  in  the  premises  another  person  was 
seized,  and  made  a  lease  for  years  to  a  person,  under  whom  the  fdaintiff 
claims,  steting  his  derivative  titie,  witiiout  either  expressly  confessing  <» 
denying  the  defendant's  plea,  and  concluding  with  a  verification  (^) ;  but, 
4thly,  If  the  declaration  be  general,  without  naming  the  locun  in  quo  or 
the  abuttels,  and  there  be  any  reason  to  apprehend  that  the  defendant  has 
any  land  in  the  same  parish,  the  plaintiff  must  always  have  new  assigned, 
setting  out  the  locus  in  quo  with  more  particularity  (h)  (2).  The  doctrine 
of  new  amgnment  will  be  considered  in  a  subsequent  part  of  the  work. 
Where  in  trespass  quare  clausum /regit  the  defendant  in  his  plea  claims 
<m  interest  in  the  land  (as  the  right  to  distrain  for  rent  in  arrear,)  a  repii- 
<sation  of  de  injuria  is  bad  on  general  demurrer  (t). 

It  was  formerly  considered  that,  if  the  defendant  justified  as  servant  or 
t^aUiff  of  a  freeholder  or  termor^  the  fdaintiff  could  not  traverse  the  defend- 
ant's authority,  because  be  would  leave  unanswered  the  other  parts  of  the 
plea,  and  thereby  admit  that  another  is  entitled  to  the  possession ;  though 
if  both  parties  claimed  under  tbe  same  person,  the  command  was  always 
considered  as  traversable  (A).  But  now  it  is  settled  that  the  plaintiff  may 
in  all  cases  take  issue  upon  the  fact  of  the  defendant's  having  been  author- 

[  ^96  ]  ized  to  commit  the  trespass  (Z).    *If  the  defendant  in  his  plea  has  relied 

(i)  Itis  now  necessary  hj  Reg.  Gen.  Hil.  335  ;•  2  Salk.  453;   6  Mod.   119;  Willes, 

T.  f  W".  4,  reg.  Y.^ina  dedaration  in  tres-  223;  2  Taunt.  156;  2  B.  &  C.  918,  459; 

pass,  to  state  the  abuttals  or  name,  or  other  postj  vol.  iii.  ace. ;  Ifyer,  23,  contra.    See 

description  of  close,  or  defendant  may  de-  post. 

mar  specially,  aniCj  520.    As  to  a  variance        (i)  Hooker  v.  Nye,  1  Crom.  M.  &  Ros. 

or  ambiguity  in  abattals,  see  8  Bing.  75.  258 ;   5  Tyr.  777,  where  see  most  of  the 

(e)  Willes,  225 ;  1  B.  &  C.  489 ;  2  D.  &  modem  cases    cited ;    and    see   iw/c,  594, 
R.  719,  S.  C. ;  postj  vol.  iii.  note  (y). 

(f)  Willes,  525  ;  postj  vol.  iii.  (it)  1  East,  245 ;  Cro.  Car.  586 ;  6  Co.  24 
(O  Id.  225,  226.                                            a. ;  Salk.  107 ;  1  Saund.  347  c.  n.  4. 

h)  1  Saund.  299  b.  c:   Stepb.  2d  edit.        (I)  11  East,  65. 
265 ;  Com.  Dig!  Pleader,  3  M.  34 ;  7  T.  R. 


(1)  To  a  plea  of  liberum  tenementum  tlic  plaintiff  cannot  reply  de  injuria  sua  propria. 
Hyatt  V.  Wood,  4  Johns.  150.  In  trespass  quart  dausum  f regit,  if  the  declaration  be  gene- 
ral, wit  bout  naming  the  locus  in  quo,  or  the  abuttals  of  the  close,  and  the  defendant  pleads 
liberum  tenemen^fm^  upon  vhich  tne  plaintiff  takes  issue,  instead  of  new  assigning,  the  de- 
fendant verifi^  his  plea  by  showing  title  to  any  lands  ia  tbe  town  where  the  premises  are 
alleged  in  the  tleclaratipn  to  be  situate.    Austin  v.  Morse,  8  Wend*  477. 

(2)  CoUnme  v.  Andfews,  6  Watts,  516. 
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<m  a  possessory  title  derived  from  the  seisin  in  fee  of  a  stranger,  the  plain-       m 
liff  cannot  take  issue  on  the  matter  stated  in  the  plea  by  way  of  express   ^^*^^^- 
color  (m),  bnt  may  deny  the  demise,  &c.  to  the  oefendant,  without  show*  ^{^^ 
ing  any  title  in  himself  (n)  ;  or  may  reply  that  the  defendant,  before  the 
trespasses  were  committed,  demised  the  close  to  the  plaintiff;  or  if  the 
plaintiff  deny  the   title  of  the  party  under  whom  the  color  is  given,  he 
should  show  bis  own  title,  and  traverse  that  stated  by  the  defendant  (o)  ; 
and  if  the  plaintiff  insists  that  the  defendant's  tenancy  has  been  determined 
by  a  notice  to  quit,  or  a  surrender,  or  forfeiture,  &c.  he  should  reply  that 
matter  specially  (p). 

To  a  plea  of  license^  the  plaintiff  may  reply  generally,  that  the  defend- 
ant of  his  own  wrong,  and  without  the  supposed  license,  committed  the 
trespasses,  concluding  to  the  country  (jq)  ;  or,  as  it  has-been  considered  tf 
the  plaintiff  did  license  the  defendant  to  commit  some  acts,  then  he  should 
reply  a  revocation,  or  new  assign  that  he  brought  his  action  for  other  dif 
ferent  trespasses  (r)  but  it  seems  tiiat  if  the  license  only  extended  to  some 
of  the  trespasses,  and  that  other  trespasses  were  committed  at  different 
times,  and  not  covered  in  evidence  by  the  license^  then  the  general  repli- 
cation de  injttria  will  suffice  («). 

To  a  plea  of  escape  of  cattle  through  defect  offences^  which  the  plaintiff 
ought  to  have  repaired  it  is  said,  that  as  the  plea  contains  mere  matter  of 
excuse,  the  plaintiff  may  reply  de  ir^uria  (t),  or  hemav  deny  in  particular 
the  obligation  to  repair,  or  the  defect  of  the  fences,  or  the  defendant's  right 
to  put  the  cattle  in  the  close  adjoining  the  locus  in  quo^  concluding  to  the 
country  (u)  ;  but  he  should  reply  specially  that  the  defendant  turned  the 
cattie  into  the  locus  in  quo^  or  that  they  were  unruly,  and  conclude  with  a 
verification  (a;). 

To  a  plea  claming  a  right  of  common^  the  plaintiff  cannot  reply  de  in- 
juria (y),  but  must  either  deny  the  seisin  in  fee  or  other  title  to  the  estate, 
as  appurtenant  to  which  the  defendant  claims  his  right,  or  may  deny  the 
right  of  common  as  stated  in  the  plea  (sr)  (1),  or  that  the  cattie  were  the   . 
defendant's  own  commonable  cattle  levant  sokd  ^tcoAant  upon  the  premr-'^- 
ses  (a),  concluding  to  the  country,  and  not  with  a  'formal  traverse  (S).    But  [  *597  ] 
it  is  said,  that  in  the  latter  case  where  the  defendant  has  turned  on  his  own 
commonable  cattie,  as  well  as  other  oattie,  the  plaintiff  should  new  assign, 
stating  that  he  brought  bis  action  for  depasturing  the  common  with  other 
cattie,  and  ought  not  to  traverse  the  Uvaney  and  couchancy  (c).  ^he 

(m)  As  to  this,  see  antty  529.  Big.  Pleader,  M.  29 ;  post,  636,  64Q. 

(n)  2  Stra.  1238 ;   Fortes.  378 :  Foph.  1,        («)  I  Saund.  103  b ;  Com.  Di^£leader, 

2.  3  M.  29 ;  ;hm/,  vol.  iii.  *^ 

(o)  Foph.  2  J  C3om.  Dig.  Pleader,  F.  13 ;  (x)  Post,  vol.  iii. ;    Lutw.   1358,   1359  ; 

10  East,  189.  Com.  Dig.  Pleader,  3  M.  29 ;  Rast.  £ut. 

(p)  7  T.  B.  431 ;  1  Lev.  30f7;  post^  vol.  621  a. 

ui.  (y)  9  Co.  67  a  j   WillesJOa ;  16  East, 

(q)  11  East,  45 ;  post^  vol.  iii. ;  1  Saund,  350  ;  7  Price,  670.              •^^ 

103  b.  (z)  See  however,  2  Y.  -flc  J.  79 ;  post^ 

(r)  1  Saund.  300  a ;  2  Id.  5,  end  of  note  597. 

3.  See  replication  of  a  waiver  of  a  forfeit-  (a)  1  Burr.  320;  TCiUCl^  100,^ note  c; 
ure,  2  Campb.  629.  Bui.  N.  P.  93  :  8  Co.  67  b.,  '        J^ 

is)  11  East,  451 ;  see|MMt.  (b)  1  Saund.  103  b. ;  jnmi^,  tqL  iii 

t)  WiUes,  54;  Rast.  Ent.  621  aj  Com.  (e)  1  Saund.  346  d.,     .;          *" 


^' 


(1)  And  a  replication  to  a  plea  that  the  locus  in  quo  had  been  inctofsed  btpco^aitff  of  the 
lora,  most  state  that  after  the  inclosure  there  was  sufficient  commmneft  foijRM  enjlmnnefs* 
Rogers  o.  Wynne,  7  Dowl.  6c  Ryl.  521.  •     «         « 


^7  ^P  ^^^  SEVERAL  BEFLIGAXIONS. 

ni       plaintiff  ma?  also  reply  an  approrement  (d) ;  or  he  megr  reply  ihat  ilia  ckee 

Tusp^s.  ^  ^hicb,  AC.  had  been  inolosed  from  the  common  more  than  thirty  yean 

^^1^-^^     and  enjoyed  advereely  (e).    But  it  seems  to  be  suffioient  in  these  osaesy 

merely  to  deny  the  existence  of  the  common  of  pasture,  &c.  stated  in  the 

plea,  without  replying  specially ,  &c.  (/)• 

If  a  public  or  pri?ate  rigik  of  waif  be  plei^ded,  the  plaintiff  may  deny 
the  way,  and  conclude  to  the  country,  and  he  may  alao  new  assign  (jsf)f  or 
allege  that  the  defendant  used  the  way  to  another  tenement  than  that  al- 
leged in  the  plea  (A)  :  or  to  a  plea  of  a  private  way,  the  defendant's  title 
may  be  denied  (i),  and  the  plaintiff  may,  under  such  replication,  giye  in  er* 
idence  an  order  of  justices  under  13  Geo.  3,  c.  78,  s.  19,  and  B&  Geo.  S, 
c.  68,  whereby  the  public  or  private  way  has  been  stopped  (k).  Sut  Vhere 
the  plaintiff  cannot  deny  the  plea,  and  only  insists  that  the  defendant  tres- 
passed out  of  the  way,  or  was  guilty  of  unnecessary  damage  in  removing 
an  obstruction,  or  actually  converted  the  materials  to  his  own  use,  in  order 
to  save  unnecessary  expense,  the  plaintiff  should  not  deny  the  right  of 
way,  but  should  merely  new  assign,  extra  wamj  kc.  De  injuria  generally 
cannot  be  replied  to  a  plea  justifying  under  a  right  of  way  (I).  If  the 
plaintiff  merely  traverse  a  non-existing  grant  of  a  way,  he  cannot  on  tiie 
trial  give  evidence  to  show  that  the  supposed  grantor  was  not,  as  alleged  in 
the  plea,  seized  in  fee,  even  for  the  purpose  of  rebutting  the  presumption 
of  the  grant  (m).  And  under  a  general  traverse  of  a  custom  which  is  laid 
in  the  plea  to  exist,  with  a  certain  exception^  the  plabtiff  cannot  contend 
that  he  is  mOdn  the  exception  (n). 

The  replication  to  pleas  justifying  a  trespass  to  real  property,  under  pnh 
eess  of  Courts  of  record^  are  similar  to  those  in  trespass  to  persons,  in 
which  we  have  seen  that  the  plaintiff  cannot,  in  general,  put  in  issue  the 
whole  of  the  matters  in  the  plea,  by  replying  de  ir^uria  (o). 

The  replications  to  pleas  in  trespass  of  matters  in  disdiarge  in  general, 
resemble  those  in  assumpsit  (p).  Thus,  if  a  release  be  pleaded,  th»  repli- 
f  ^598  ]  cation  maybe  nan  est  f actum  j  or  that  it  was  obtained  by  *fraud  (^).  To  a 
plea  of  accord  and  satisfaction,  the  plaintiff  may  deny  the  aecoid,  or  state 
that  it  was  for  another  trespass,  with  a  traverse  of  the  acceptance  in  satis- 
faction of  the  trespass  complained  of,  or  he  may  allege,  that  the  defendant 
was  guilty  after  the  accord  (r)  ;  or  to  a  plea  of  a  distress  for  the  same  tree* 
pass,  he  may  reply  that  the  catUe  died  in  the  pound  («)  ;  or  to  a  plea  of 
tender,  that  no  tender  was  made,  or  that  it  was  insufficient  (0*  And  to  a 
plea  of  the  statute  of  limitations,  the  plaintiff  may  reply  a  writ,  or  any 
other  matter  of  which  he  could  avail  himself  in  the  action  of  assumpsit  (u). 


(d)  Post,  vol.  iii. ;  7  B.  &  C.  346.  683. 

(e)  2  B.  &  C.  918 ;  and  see  2  Taunt.  156.       (w. 
But  if  only  part  of  the  close  wherein  the        (n)  2  Y.  &  J.  79. 


(e)  2  B.  &  C.  918 ;  and  see  2  Taunt.  156.       (m)  1  Crompt.  k  Jerv.  48. 
ut  if  only  part  of  the  close  wherein  the        (n)  2  Y.  &  J.  "" 
Alleged  trespass  wascommitted  has  been  so       (o;  Antey  593. 


inclosed,  the  plaintiff  should  reply  so,  as  it  (|i)  As  to  these,  see  antey  582. 

would  bie  incorrect  to  reply  the  whole  close  (q)  Com.  Dig.  Pleader,  3  M.  12. 

had  been  inclosed,  id.  ib,  (r)  Id,  3.    M.    13.      Sed   qtugre,  if   the 

ff)  7  B.  &  0.  346.  plaintiff  ought  not,  in  such  case,  to  new  as* 

g)  1  Saund.  103  b;  post,  vol.  Iii.  sign^  see  post ,  vol.  iii. 

(h)  16  East,  350.  (s)  1  Saik.  248. 

[i)  Post,  vol.  iii.  (0  Thomp.    Ent.    304 ;  post,   vol.   iii.  : 

*)  1  East,  64 ;  Selw.  N.  P.  1130.  Com.  Dig.  Pleader,  3  M.  36. 

7)  8  Co.  67 ;.  7  Price  670 ;   Tidd,  6th  ed.  (u)  AntCj  583,  and  notes. 
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11.  OF  XH£  FORMS  AND  PARTS  OF  REPLICATIONS. 

A  replication,  before  the  recent  pleading  rales,  was  usually  entitied  ia  title,  ice. 
the  Court  and  of  the  term  of  which  it  was  pleaded  ;  and  the  names  of  the 
plaintiff  and  defendant  were  stated  in  the  margin^  thos,  ^^  A*  B.  against 
G.  D.  (x)*  Where  any  new  matter  was  stated  in  the  replication  which 
occurred  vending!  the  suU^  and  after  the  last  pleading,  as  the  death  of  od6 
of  several  plaintiffs  or  defendants  between  the  plea  and  replication,  this 
was  to  be  suggested  and  a  special  imparlanee  was  then  stated  at  the  head 
of  the  replication  (^). 

Since  the  Beg.  Gen.  Hil.  T.  4  W.  4,t  the  same  practice  as  to  the  title 
of  the  Court  still  continues,  although  no  advantage  could  be  taken  of  the 
omission.  With  respect  to  the  date  the  Beg.  Gen.  Hil.  T.  4  W.  4, 
reg.  1,  is  express,  that  every  pleading  shall  be  entitled  of  the  day  of 
the  month  and  year  when  the  same  was  pleaded,  unless  otherwise  sp&< 
cially  ordered  by  the  Court,  or  a  judge.  The  names  of  ike  parties  should 
be  accurately  stated  in  the  margin  as  heretofore.  Imparlances  we  have 
seen  have  been  abolished  (s),  but  the  statement  of  recent  deaths  or  other 
events  that  have  occurred  within  eight  days  may  still  be  suggested  (z). 

The  Beg.  Gen.  Hil.  T.  4  W.  4,  reg.  9,  orders, "  nor  shall  it  be  ne« 
essary  in  any  replication  or  subsequent  pleading  intended  to  be  pleaded  in 
maintenance  of  the  whole  action^  to  use  any  allegation  of  ^^precludi  n&n^ 
or  to  the  effect,  or  any  prayer  of  judgment ;  and  all  pleas,  replications^ 
and  subsequent  pleadings,  pleaded  without  such  formal  parts  as  aforessud, 
shall  be  taken,  unless  otherwise  expressed,  as  pleaded  respectively  in  bar 
of  the  whole  action,  or  in  ^maintenance  of  the  fjohoU  action,  provided  that  [  *599  ] 
nothing  herein  contained  shall  extend  to  the  cases  where  an  estoppel  is  plead- 
ed." The  19th  reg.  directs  the  form  of  replication  to  a  plea  of  payment 
of  money  into  Court.  The  title  of  the  Court,  date,  margin,  commence* 
ments  and  conclusions  may  be  thus : — 

In  the  King's  Bench,  [or  "  C.  P."  or  "  Exchequer  of  Pleas."] 

On  the day  of A.  D.  1836. 

A.  B.  )     The  plaintiff  as  to  the  said  first  plea  of  the  defendant,  and  whereof  he  hath  pat  Com- 
agt.  I  himself  upon  the  coontry,  doth  the  like.  mence- 

C.  D.  ]  ment  and 

concln- 

The  conclusion  to  a  special  plea  may  be  to  the  country^  as  thus,  "  and  similiter, 
this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c."  or  with  a 
verification  thus,  "  and  this  the  plaintiff  is  ready  to  verify."  If  the  repli- 
cation be  to  a  plea  affecting  only  a  part  of  the  cause  of  action^  the  form 
usually  begins  and  concludes  precludi  non,  and  prayer  of  judgment,  as 
before  the  recent  rules  (a). 

(x)  See  forms,  posty  vol.  iii.  to  the  title  of  a  plea  -will  in  general  here 

(y)  Id.  Apply »  see  anttf  455,  549. 
\z)  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,  and       (a)  See  the  several  forms,  post,  vol.  ill. 
amUf  473.    The  observations  with   respect 


t  See  American  Editor's  Fre&ce. 


K£MBk 


FOEMS  AND  PASTS  OF 


TO  4  TLMk      When  the  plea  coDoladeB  to  the  ooufUryj  the  replication  consists  either 

ooifcLu-  Qf  ^d^  common  or  special  timiliter.  The  first  is,  '^  and  the  plaintiff  doth 
TBB      the  like  ;*'  and  the  latter  is  thus,  ^^  and  the  plaintiff,  and  as  to  Uie  said  pleas 

COUNTRY,  of  the  defendant,  by  him  first  and  secondly  above  pleaded,  and  whereof 
he  hath  pat  himself  upon  the  country,  doth  the  like  ;"  and  the  pluntiff 
must  join  issue  or  demur,  and  cannot  reply  any  new  matter  when  a  plea 
concludes  to  the  country  (6).  If  in  the  nmiliter  there  be  any  mistake  in 
the  names,  the  defendant  may  demur ;  but  where  to  an  issue  tendered  by 
the  plaintiff,  the  defendant  has  added  the  similiter  in  the  plaintiff  ^s  name, 
this  defect  will  be  aided  after  verdict,  there  being  an  affirmative  and  nega- 
tive before.  It  was  once  held  that  the  want  of  a  similiter  was  not  aided 
by  or  amendable  after  verdict ;  and  where  in  the  similiter  the  defend- 
ant's name  was  put  instead  of  the  plaintiff's  the  chief  justice  dismissed  the 
jury,  conceiving  he  had  no  commission  to  try  the  issue  ;  but  in  a  subse- 
quent  case,  where  a  similar  mistake  was  made,  the  Court,  after  trial  of 
the  issue,  refused  to  arrest  the  judgment,  and  at  length  the  similiter  was 
allowed  to  be  inserted  after  verdict,  instead  of  the  ^^  &c."  upon  three 
grounds ;  first,  that  it  was  an  omission  of  the  clerk ;  secondly,  that  it 
was  implied  in  the  **  &;c/'  added  to  the  last  pleading  ;  and  thirdly,  that  by 
amending,  the  Court  only  made  that  right  which  the  defendant  himself  un- 
derstood to  be  so,  by  his  going  down   to  trial  (i).     So  where,  to  a  rejoin- 

[  *600  ]  der  concluding  with  a  verification,  *the  plaintiff,  instead  of  taking  issue 
and  concluding  to  the  country,  added  the  similiter^  and  took  down  the 
record  to  trial,  and  the  defendant  obtained  a  verdict,  the  Court  would 
not  grant  a  new  trial,  but  amended  the  record  ((f).  And  where  the  parties 
bad  gone  down  to  trial  upon  a  plea  which  had  not  been  traversed,  after  ver- 
dict for  the  plaintiff,  he  was  permitted  to  amend  by  adding  a  traverse  (e)  ; 
and  in  a  qui  tmn  action,  the  Court  of  King's  Bench,  after  verdict,  direct- 
ed a  similiter  to  be  entered,  though  the  objection  was  taken  on  the  trial  (/). 
But  in  the  Common  Pleas  it  should  seem  otherwise,  and  the  want  of  a 
similiter  is  a  ground  of  error  (^),  or  for  setting  aside  the  verdict  (A). 
But  the  Court  will,  when  the  justice  of  the  case  requires,  amend  the  rec- 
ord by  the  insertion  of  a  similiter  (t)  (1). 


TO  1  PLBi  We  have  seen  that  a  plea  of  nul  tid  record  concludes  with  an  averment 
OF  NUL    guj  prayer  of  judgment  si  actio,  &;c.  except  in  the  case  of  a  judgment  in 

™D,*oB  Ireland,  &c.  (A)  (2).  If  the  plea  deny  a  record  in  the  same  Court,  the 
ST4T»6    replication  thereto  should  re-assert  the  existence  of  the  record,  and  con- 

A  EEcoED.  elude  with  a  prayer  that  it  may  be  viewed  and  inspected  by  the  Court, 

Clarke  o.  Nicholson,  1  (rale,  21 ;  3  Dowl. 
454 ;  6  Car  &  P.  712,  713 ;  3  Dow.  Rep.  1. 


(h)  Com.  Dig.  Pleader,  R.  1;  Co.  Lit. 
126  a;  Hob.  271 ;  2  M.  &  Sel.  519. 

(c)  Cowp.  407 ;  2  Saund.  319,  note  6 ; 
Com.  Dig.  Pleader,  B.  11,  12,  &c. ;  1  Stra. 
551;  1  Stark.  400;  Tidd,  9th  ed.  924;  9 
Moore,  741 ;  2  Ring  384,  S.  C. ;  3  Dowl. 
700. 

(d)  1  New  Rep.  28.  As  to  the  simiUUr 
see  fully  Seabroak  «.  Cave,  2  Dowl.  691 ; 
Bawlinsoii  9.  Rountie,  6  Car.  &  P.  551 ; 


Taunt.  164;  3  Dowl.  698. 


Stark.  400 ;  S.  C.  in  2  Chit.  R.  25; 
and  6  M.  &  Sel.  50. 


id 

g)  2  Moore,  215. 

A)  3  B.  Ac  B.  1 ;  6  Moore,  51,  S.  C. 
(f)  2  Bing.  384  ;  9  Moore,  741,  S.  C. 
(k)  2  Wils.  114 ;  5  East,  473 ;   ante,  485. 


S: 


(1)  See  Shaw  «.  Redmond,  11  Serg.  &  Rawle,  32.  An  issue  of  fact  is  not  complete 
without  the  simliter,  and  a  refusal  by  a  plaintiff  to  add  the  simiHter  will  be  a  discontina- 
ance  of  the  action.    Earle  v.  Hall,  22  Pick.  102. 

(2)  Or  of  the  Circuit  Court  of  the  United  States.    Baldwin  v.  Hall,  17  Johns.  272. 


REPLICATIONS  TO  A  SPECIAL  PLEA.  gOO 

and  a  day  is  given  to  the  parties  (2)  (1)  ;  and  when  the  record  of  another  to  4  vui. 
Court  is  denied,  the  replication  re-asserts  it,  and  a  day  is  given  to  the  ^U^^ 
plaintiff  to  bring  it  in  (m).     When  the  defendant  has  pleaded  a  record  of  the    qro,  or 
earns  Court,  the  replication  denying  it  concludes  with  a  verification,  and  a  sTATiiie  ▲ 
day  is  given  to  the  parties  to  hear  judgment  (n) ;  and  where  the  defendant    ^^^*<^- 
has  pleaded  a  record  of  another  Court,  the  replication  of  nui  tiel  record 
may  either  conclude  by  giving  the  defendant  a  day  to  bring  it  in  (0),  or  with 
an  averment  and  prayer  of  the  debt  and  damages,  &o«  (jo).    In  tl^  former 
case  the  issue  is  complete  upon  the  replication  (9)  ;  but  in  the  latter,  there 
should  be  a  rejoinder  re-asserting  the  existence  of  the  record  (r)  ;  and  there- 
fore the  first  form,  being  the  most  concise,  is  obviously  preferable.    Where 
matter  of  fact,  as  well  as  matter  of  record,  is  properly  put  in  issue,  the  rep* 
lication  may  conclude  to  the  country  (•)  (2). 


*The  replication  to  a  plea  containing  new  matter,  and  therefore  of  ne*  [  *601  ] 
cessity  so  framed  as  to  afford  the  defendant  an  opportunity  of  answering  it,  ^^  ^  >'■* 
may  be  considered  with  reference,  Ist,  to  the  commencement ;  2dly,  the  ^'^^"*' 
body ;  and,  3dly,  its  co7icltmon.    The  commencement  of  the  replicatioQ  in  to  ▲  m- 
such  case  professes  wboly  to  deny  the  effect  of  the  defendant's  plea ;  the  ^'^  ^^^ 
body  shows  the  ground  on  which  that  denial  is  founded ;  and  the  eonelumn  I^Ko^wm 
is  either  to  the  country  or  to  the  record,  if  it  merely  deny  the  plea  ;  but  a  tbrivi. 
if  the  replication  contain  new  matter,  it  should  conclude  with  a  verifieation^    catiok. 
and  a  prayer  that  judgment  may  be  awarded  in  the  plaintiff's  favor  (0- 


I.  TBI  COM- 

MBHOB- 

MEMT. 


1st.  The  Commencement  of  the  replication,  when  matter  of  Eetoppel  is 
to  be  replied,  after  stating  the  title  of  the  Court  and  term,  or,  since  Reg, 
Gen.  HiL  T.  4  W.  4,  reg.  l,t  the  day  of  the  month  and  year,  and  the 
names  of  the  parties  in  the  margin,  is  thus  :  ^^  And  the  plaintiff  saith,  that 
the  defendant  ought  not  to  be  admitted  in  his  said  plea  to  aver,  that,  &c." 
(jttating  fully  the  matter  alleged  in  the  plea,  which  the  replication  qfterwarde 
shows  the  defendant  is  eetoppedfrom  relying  on^  ''  because  he  saith  that,  &c." 
(stating  the  matter  of  estoppel)  (u). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  9,  seems  still  to  require  the  same  ^^  ^be 
formal  commencement  as  regards  Estoppel  as  prevailed  heretofore.  ^^  ^ 

When  the  replication  denied  or  confessed  and  avoided  the  plea,  it  com-  <^. 
menced  with  an  allegation,  technically  termed  the  precludi  non,  and  which 
was  as  follows:  '^  And  A.  B.  as  to  the  said  plea  of  C.  D.  by  him  second* 
ly  above  pleaded,  said  that  he  A.  B.  by  reason  of  any  thing  by  C.  D.  in 
that  plea  alleged,  ought  not  to  be  barred  from  having  or  maintaining  his 

(0  Post,  vol.  hi. ;  2  Lutw.  1514  j  Heme,       (q)  2  B.  ic  P.  m 


278 ;  Barnes,  33C.  (r)  Tidd,  9th  ed.  743. 

(m)  Post,  vol.  iii. ;  2  Salk.  566;  3  Bla.        (s)  Sayer,  208,  209 ;  see  1  B.  &  Aid.  153. 

Com.  330,  331.  (0  2  New  Rep.  363. 

(n)  Postf  vol.  iii.    See  the  practice,  Tidd,       Cu)  See  the  form,  post,  rol.  iii.;  3  East, 

9th  ed.  742.  348  ;  Willes,  10  ;  Catth.  66,  67  ;  1  Saund. 

(o)  Seepostf  voL  iii.  257,  276,  n.  J  ;  325  n.  1 ;  6  T.  R.  62 ;  post, 

(p)  2  Wils.  113  J  Barnes,  161,  603. 


(1)  Share  v.  Becker,  8  Serg.  6c  Rawlc,  293. 

2)  Share  v.  Becker,  8  Serg.  Ac  Rawle,  242 ;  Peter  v.  Stafibrd,  Hob.  244. 
See  American  Editor's  Preface. 
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I.  m  ooM-  afbresaid  actum  thereof  against  C.  D. ;  because  he  says,  that,  &c."  (x), 
MKifcB-  ifHien  the  body  of  the  replication  only  containkl  an  answer  to  a  part  of 
the  plea,  the  eommeneement  then  was  to  recite  or  specify  the  part  intended 
to  be  answered  ;  for,  should  the  commencement  assume  to  answer  the  whold 
plea,  but  the  body  contained  an  answer  to  part  only,  the  whole  replicatioii 
wi»  insufficient,  and  ^ovUe  versa  (^y}.  In  this  case  the  form  ran  thus : 
^  And  A.  B.  as  to  so  much  of  the  said  plea  of  C.  D.  by  him  secondly 

[  *602  ]  above  pleaded,  as  relates  to  the  said  supposed  recognizance  in  that  *plea 
mentioned^  (according  to  the  fact,)  says,  that  he  ought  not  to  be  barred 
from  having  or  maintaining  his  aforesaid  action  thereof  against  him,  because 
he  says,  that,  &c."  (stating  the  ansfwer  to  such  part  of  thepUa^  and  with 
the  proper  condusion  thereto.}  The  answer  to  the  other  part  of  the  plea 
commenced  as  follows :  *^  And  A.  B.  as  to  the  residue  of  the  said  plea, 
stithy  precludinon^  &c.  because,"  &c.  (2).  On  the  other  hand,  when  the 
matter  to  be  replied  was  equally  an  answer  to  several  pleas,  it  was  proper 
in  order  to  avoid  expense,  to  answer  all  the  pleas  in  one  replication  (a)  ; 
and  the  replication  de  injuriis  suis  propriis^  absque  tali  causa  to  two  sev- 
eral justifications  by  different  defendants  in  the  same  action,  was  held  suffi* 
cient  (by  :  in  these  cases  the  commencement  should  apply  to  and  profess  to 
answer  all  the  pleas.  So,  where  to  a  plea  by  an  executor  of  judgments 
outstanding,  the  plaintiff  replies  that  each  judgment  is  fraudulent,  ic.  he 
may  conclude  bis  replication  with  one  verification,  or  with  a  separate  ver- 
ification to  an  answer  to  each  of  the  judgments ;  the  former  is  perhaps  the 
better  course  (c). 

The  above  form  of  precludi  non  is  still  admissible  and  sometime  use- 
ful :  but  the  Reg.  Gen.  Hil.  T.  4  W.  4,t  expressly  declares, "  nor  shall 
it  be  necessary y  in  any  replication  or  subsequent  pleading  intended  to  be 
pleaded  in  maintenance  of  the  whole  action,  to  use  any  allegation  of  pre- 
cludi non^  or  to  the  like  effect,  or  any  prayer  of  judgment  ;  and  all  pleas, 
replications,  and  subsequent  pleadings,  pleaded  without  such  formal  parts 
as  aforesaid,  shall  be  taken,  unless  otherwise  expressed,  as  pleaded  res- 
pectively in  bar  of  the  whole  action  ;  provided  that  nothing  herein  con- 
tained shall  extend  to  cases  where  an  estoppel  is  pleaded." 


II.  THB         It  is  first  to  be  observed,  that  the  Reg.   Gen.  Hil.  T.  4  W.  4,t  reg.  8, 
BODY,      dir^ets  that  no  venue  shall  be   stated  in  the  body  of  the  declaration,  or  in 
vohs^   ^^y  szi&^efzi^n^  pleading ;  but  provides,  that  in  cases  where  local  deserip- 
ted.  turn  is  now  required,  such  local  description  shall  be  given. 

With  respect  to  the  body  of  the  replication,  we  have  seen  that  it  con^ 

(x)  2  Wils.  42.    If  the  plea  be  in  bar  of  Header,  7.  4. 

the /ur/^0r  maimenance  or  the  suit,  the  re-  (a)  See  the  form,  8  Wentw.  d;  1  Leoir. 

pUcatioa  should  be  f rnmed  accordingly,  4  124 ;    1  Sid.  39 ;     Telv.  65 ;    Com.    Dig^ 

East,  502,  503.  Pleader,  F.  4  and  24  ;  Summary  Treat,  oa 

(y)  1  Saund.  28,  n.  3,  377,  378 ;  Com.  Pleading,  71,  72 ;  sed  vide  1  Leon.  139,  as 

Dig.  Pleader,  F.  25  ;  Lutw.  241 ;  2  B.  &  P.  to  a  demurrer. 

427-,  Summary  on  Pleading,  72;  4  East,  (b)  Id,;  1  Leon.  124;  Cro.  Eliz.  139;  1 

503,  504.    See  further  as  to  the  qualities  of  Sia.  39. 

a  replication,  |)05^  (e)  1  Saund.  338,  note  5;  1   Salk.  298, 

(z)  1  Saund.  337,  338;    see  the  forms,  312. 
postf  vol.    iii. ;     Lutw.    241;    Com.    Dig. 


t  See  American  Editor's  Fre£Bce. 
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UioBf  either,  Ist,  matter  of  eztoppd ;  2dly,  a  traverse  or  denial  of  the    u.  ths 
plea ;  Sdly,  a  confession  and  avoidance  of  it ;  or,  4thlj,  in  the  case  of  an     ^°^* 
evasive  plea,  a  neur  assignment.    We  will  consider  each  of  these  in  the 
aho?e  order. 

•When  the  matter  which  operates  as  an  estoppel  (e)  appears  on  the  face  [  •608  ] 
of  the  declaration,  the  plaintiff  may  demur  to  a  plea  by  which  the  defend-  1st.  Estop* 
ant  attempts  to  set  up  such  matter  as  a  defence  (/).     Thus,  if  in  cove-  P®^  (^^' 
nant  on  a  lease  by  the  lessor,  the  defendant  plead  nUhabuitin  tenementis^ 
that  is,  in  effect,  that  the  lessor  had  no  title  to  or  interest  in  the  land,  the 

8 lea  will  be  defective,  because  the  matter  of  estoppel,  viz.  the  demise  by 
eed  and  holding  thereby,  appears  in  the  declaration  (^).  But  where  an 
action  upon  a  lease  is  brought  by  a  party  who  claims  derivatively  from  the 
lessor,  in  which  case  the  declaration  must  show  the  lessor's  title  and  the 
derivative  title  of  the  plaintiff,  it  is  competent  to  the  defendant  to  deny 
that  the  lessor  had  the  particular  title  alleged  in  the  declaration  (A). 

If  the  matter  of  estoppel  do  not  appear  from  the  anterior  pleading,  the 
replication  must  expressly  show  such  matter  and  rely  thereon,  and  there 
must  be  an  appropriate  commencement  and  conclusion  to  the  replication ; 
for  by  replying  an  estoppel  without  relying  upon  it,  the  advantage  of  the 
estoppel  as  such  may  often  be  lost  (i).  As  where  in  debt  for  rent  on  a  de- 
mise by  indenture  by  one  who  has  nothing  in  the  land,  (the  declaration  not 
showing  the  deed  (A;),)  the  defendant  pleads  nil  habuit  in  tenementis^  if  the 
plaintiff  reply  that  he  had  a  sufficient  estate  to  make  the  demise,  he  loses 
the  benefit  of  the  estoppel ;  but  if  he  reply  that  the  lease  was  made  by  irk- 
denture,  and  conclude  unde petit  judicium,  if  the  defendant  shall  be  admit- 
ted to  plead  the  plea  agsunst  his  own  acceptance  of  the  lease  by  indenture, 
the  defendant  shall  be  estopped  (Z).  Where  the  demise  is  not  by  deed 
there  can  be  no  pleading  by  way  of  estoppel,  especially,  as  the  declaration 
may  by  virtue  of  the  statute  11  Geo.  2,  c.  19,  be  in  general  form  for  use 
and  occupation  :  but  it  must  be  remembered  that  in  general,  even  in  such 
case,  the  party  to  whom  the  premises  were  let,  or  his  assignee,  shall  not 
be  permitted  to  dispute  the  title  of  the  landlord  by  whom  the  former  was 
let  into  possession,  or  the  title  of  the  assignee  of  such  lessor  (m)  (1).     So, 

(d)  See  express  regulation  as  to  matter  of  Fratico,  after  Trinity  Term.  1828,  7  Law 
estoppel,  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  9.        Journal,   18,  K.  B. ;  and  Whitton  v.  Pea- 

(e)  As  to  estoppel  in  general,  See  Co.  cock,  in  C.  P.,  3d  Jane,  1835,  Shearman, 
Lit.  252  a :  Com.  Dig.  Estoppel  j  Sleph.  2d  attorney ;  ante,  364 ;  4  Bing.  403  \  4 
ed.  23d,  260.    As  estoppel  arises  either,  1st.    Moore,  5. 

From  matter  oi  record j  2dly,  By  deed;  or,  (t)  1  Saund.325a,  n.  4;  and  see  Jervis. 

3dly,  By  matter  in  pais,  id.    In  a  plea,  ante,  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  9. 

469.  (A)  Secfln/c,  364. 

(/)  I  Sannd.  325  a,  note  4  ;  2  Stra.  817;  (/)  1  Saund.  325  a,  note  4:  Ld.  Raym* 

7  T.  R.  537  J  8  Id.  487;    Willcs,   13  j    2  1051;  Salk  277;  6  T.  R.  62. 

Taunt.  278.  (w)  See  5  T.  R.  4 ;  1  B.  &  Aid.  50 ;  4 

(g)  1  Saund.  325  a,  note  A;  2  Id.  418,  M.  &:  Sel.  347;  2  Taunt.  278;  1  Bing.  147; 

note  I.  2  Campb.  11.    But  the  termination  of  the 

(h^  1  Saund.  418,  n.   1;   ante,  487;  see  landlord's  title   after    the    letting  mar  be 

Stepn.  2d  ed.  217.    In  covenant  by  the  as-  shown,  when,  2  Saund.  418,  n.  1;  4  T.  R. 

signee  of  a  lessor,  if  the  declaration  allege  682;  3  M.  &  Sel.  516 ;  see  further  2  Bing. 

that  the  lessor  was  seised  in  fee,  and  con-  5i  ;  9  Moore,  130,  S.  C. ;  4  Bing.  348,  356 } 

▼eyed  by  lease  and  release,  the  defendant  9  B.  &  Cres.  245. 
may  traverse  the  seisin  in  fee.    Seymour  v. 


(1)  In  an  action  of  debt  for  rent  reserved  by  indenture,  the  plaintiff  may  state  in  his 
declaration  the  substance  of  the  demise,  and  is  not  bound  to  declare  upon  the  deed ;  and 

Vol.  I.  79 
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n.  THi  if  in  a  declaration  in  debt  on  Ixmd,  *iiot  showing  the  eonditioni  it  be 
^^^'  cited  in  the  condition  that  a  fact  ensts^  and  the  obligor  attempt  to  diepate 
ut.  Estop-  g^^j^  f^^^  ^j^^  plaintifT  may  repljr^  setting  out  the  condition  and  reljing  on 
the  estoppel  (n).  Where  the  matter  in  question  has  been  tried  upon  a 
particolar  issue,  between  the  same  parties  in  a  former  soit,  and  there  has 
been  a  finding  thereon  bj  the  jury,  such  finding  operates  as  an  estoppel  bj 
matter  of  recordj  provided  it  be  speciallj  pleaded  and  relied  upon  as 
such  (jQi)  (1). 

As  a  species  of  estoppel  it  may  be  proper  here  to  notice,  that  if  in  debt 
on  a  bond,  conditioned  for  the  performance  of  coyenants,  the  defendant 
falsely  plead  that  there  were  no  covenants  in  the  indenture  on  his  part,  the 
plaintiflf  may  reply,  setting  out  the  indenture  containing  such  covenants, 
and  demur  (p).  A  party  who  has  executed  a  deed  is  not  ettopped  from  de- 
nying that  fact,  and  may  plead  non  est  factum  ;  but  he  cannot,  (admitting 
bis  deed,)  deny  its  operatian  or  effect  by  a  plea  of  non  concessUj  &c.  (2}  ; 
as  a  stranger  to  the  deed  is  permitted  to  do  (j). 
fxo^  The  Reg.  Gen.  Hil.  T.   4  W.  4,  reg.  9,  expressly  provides  "  that 

Reg.^  Gen.  nothing  herein  contained  shall  extend  to  cases  where  an  estoppel  is  plead- 
HU.  T.  4    ed  ;"  so  that  the  above  regulations  in  pleading  estoppel  stlU  continue  in 

toppel. 

2div.  De-        The  second  description  of  replication  is  that  which  neither  concludes 

pi^^^  ^^^  ^^  defendant  by  matter  of  estoppel,  nor  confesses  and  avoids  the  plea,  but 

traverses  or  denies  the  truth  thereof,  either  in  part  or  in  whole  (r).     It  will 

bo  proper  to  consider  the  nature  of  these  replications  under  the  following 

heads : — 

1st.  A  denial  of  the  whole  plea,  or  de  injuria^  &c. 

Ist.  When  allowed,  or  not  proper,  or  not  advisable. 
2dly.  The  form  of  such  replication. 
^  2dly.  A  denial  of  only  part  of  the  plea. 

Ist.  Of  what  fact. 

2dly.  The  mode  of  such  special  denial. 
3dly.  A  denial,  and  stating  a  particular  breach,  &c. 
There  is  no  real  distinction  between  traverses  and  denials;  they  are  the 
same  in  substance  (<).    Any  pleading  by  which  the  truth  of  the  opponent's 

(n)  1  Saund.  325  a,  note  4,  and  215,  note  ter  admitted,  Steph.  238.    As  to  the  effect 

2;  6  T.  R.  62;  Willes,  9;  5  B.  de  Aid.  of  a pro/es^fftton  to  prevent  this,  see  j^osf. 

682 ;  1  B.  &  C.  704.  (p)  1  Saund.  316,  317,  318,  and  319. 

(o)  3  East,  346 ;  M'Clel.  &;  Y.  509 ;  2  6.  \q)  See  Steph.  2d  ed.  239,  237 ;  2  Taunt. 

Ac  Aid    662.    And   see  the  precedents  in  278 ;  2  Bnlstr.  55. 

trespass  for  mesne  profits,  where  to  a  plea  of  (r)  See  in  general,  Com.  Dig.  Pleader, 

title  the  recovery  in  ejectment  was  replied,  G. ;   Sauod.  Index  <<  IVaotfrte."    Summanr 

2  Rich.  C.  F.  444.    An^*  confession  or  ad-  Treat,  on  Pleading,  75  to  80 ;  Steph.  2d  ed. 

mission,  express  or  imphed  upon  the  plead-  185  to  231. 

ings.  operates  as  an  estoppel  in  a  subsequent  (s)  Willes,  224. 
suit  between  the  same  parties  as  to  the  mat- 


if  the  defendant  to  such  a  declaration  pleads  nU  hakuU  in  tenemmtisj  actio  iimi  aeeteoit  in/r* 
sex  annos  or  any  plea  which  is  prima  facia  a  good  plea,  no  estoppel  appearing  on  the  record, 
the  plaintiff  may  reply,  that  the  demifse  was  by  indenture,  and  such  a  replication  will  not  be 
a  departure.    Davis  v.  Shoemaker,  1  Rawle,  135. 

(1)  Where  the  tenant  in  a  writ  of  entry,  demanding  a  freehold,  pleaded  the  general  issue, 
it  was  held  that  he  had  thereby  admitted  in  the  recora,  that  he  was  tenant  of  the  freehold ; 
and  was  therefore  estopped  from  proving  that  he  was  tenant  at  will  only.  KeUeran  o. 
Brown,  4  Mass.  443. 

(2)  Stow  V.  Wise,  7  Cono.  214. 


Ist.  Of  the 
whoU  plea. 
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allegation  is  disputed  is  termed  a  pleading  by  way  of  traverse  or  denial,     n.  tu 
Traverses  are  of  two  kinds,  general  or  speciaL    *The  general  traverses     '^^^* 
or  denials  were  the  general  issue  (0)  fti^d  the  replication  de  injuria  ma  ^^'^^^^ 
propriaj  and  such  pleadings  as  simply  deny  a  partieular  fact  pleaded  by  piea. 
the  adversary ;  the  special  traverse  in  its  strict  legal  sense  imports  the  ist  Of  the 
technical  and  now  unusual  formal  traverse,  with  an  inducement  and  absque  ^^^  P^^' 
hoc^  which  will  be  presently  explained  (u). 

It  is  the  first  object  of  pleading  to  bring  the  point  in  dispute  between 
the  parties,  at  as  early  a  stage  of  the  cause  as  possible,  to  an  ieeue  or  point 
which  is  not  muUifarioue  or  complex  (v)  ;  and  therefore  the  issue  must  in 
general  be  single  (a;)  (1).  But  this  single  wrint  may  consist  of  several  facte 
if  they  be  dependent  and  connected  (y)  (2) ;  and  therefore  where  in  tres- 

rUie  defendant  justified  under  a  right  of  common,  and  the  plaintiff  in 
replication  traversed,  ^^  that  the  cattle  were  the  defendant's  own  cat- 
tle, and  that  they  were  levant  and  couehant  upon  the  premises,  and  com* 
monable  cattle ; "  the  replication  was  on  special  demurrer,  assigning  for  a 
cause  that  it  was  multifarious,  holden  to  be  good  (2).  So,  according  to 
tiie  first  resolution  in  Crogate's  case,  to  a  justification  under  proceedings 
in  the  Admiralty  Court,  Hundred  Court,  or  County  Court,  or  any  other 
Court  which  is  not  of  record,  de  injuria  sua  propria  is  good ;  all  being 
matter  of  fact  and  making  but  one  cause  of  justification  (a).  And  in  a  late 
ease,  where  in  an  action  for  maliciously  suing  out  a  commission  of  bank- 
mptoy  against  the  plaintiff,  the  defendant  pleaded  that  the  plaintiff  being  a 
trader,  and  being  indebted  to  the  defendant  in  the  sum  of  £100  became 
bankrupt,  whereupon  the  defendant  sued  out  the  commission ;  and  the 
plaintiff  replied  de  injuria  sua  propria,  on  demurrer,  assigning  for  cause 
that  the  plaintiff  by  his  replication  had  attempted  to  put  in  issue  the  dis- 
tinct facts,  the  act  of  bankruptcy,  the  trading,  and  the  petitioning  credit- 
or's debt ;  it  was  held  that  these  three  facts  constituted  but  one  entire  pro- 
position, and  that  the  replication  was  therefore  good  (i).  Indeed,  in  some 
cases  the  traverse  or  denial  must  consist  of  more  than  one  fact,  for  it  is 
another  rule  that  in  a  traverse  the  plaintiff  cannot  narrow  the  title  set 
up  by  the  defendant  (c).  And  the  reason  whv  the  general  replication  de 
injuria,  which  will  presently  be  fully  explained,  cannot  in  many  instances 
be  adopted,  is  not  because  it  puts  two  or  three  things  in  issue  (d)* 

*In  actions  on  contracts  and  in  replevm,  the  replication  usuallv  denies  [  *606  ] . 
the  YMoterioZ  facts,  or  one  of  the  facts  alleged  in  the  plea,  with  particularity  ^5'^!Srf" 

(I)  Bat  since  the  Beg.  Gen.  Hil.  T.  4  W.  {a\  8  Co.  67  b. ;  WiUes»  101»  note  c.            ^jJia 

4,  there  is  no  general  issue,  i.  e.  denying  eve-  ?i)  2  B.  &  C.  908 ;  4  D.  &  R.  579,  S.  C. ;  ^hen  al- 

tj  allegation  in  a  declaratiott.  tiae  4  B.  dc  Ores.  353.                                     lowed  or 

(«)  1  Saund.  103,  n. ;   Stephen,  2d  ed.  (e)  4  T.  R.   157 ;    Sammary  Treat,  on  not  proper 

205.  Pleading,  78.                                                  or  adVia^ 

(V)  WiUes,   204,   54;    1    East,  217;    1  (tf)  1  B.  ft;  P.  80 ;  2  Saond.  295  a,  note ;  ble. 

But.  320;  Sammary  Treat,  on  Pleading,  1  Bin^.  N.  C.  644.    When  a  replication 

77.  travernng  the  wkoU  of  a  plea  is  bad,  see 

(x)  Id,  Bid,  Moore  o.  Boalcott,  5  Moore  6c  Scott,  122 ; 

(tf)  1  Barr.  320 ;  Willes,  100,  n.  c. ;  Bal.  3  Dowl.  145,  S.  C.    De  it^uria  to  a  plea, 

N.  F.  93 :  8  Co.  67  b ;  2  B.  dc  C.  908.  justifying  an  expulsion  Ihim  a  honse  as  ser^ 

(x)  1  Borr.  320 ;  Willes.  100,  n.  c. ;  Bal.  vant  of  lawful  occupier,  is  good,  1  Crom. 

N.  P.  93 ;  8  Co.  67  b ;  and  see  1  Crom.  &  ^  M.  197 ;  and  is  good  as  a  plea  in  bar  to 

M.  500.  an  avowry  for  poor  rate,  1  Crom.  6c  M.  500. 


s 


Vide  Rogers  «•  Burk,  10  Johns.  400. 
Vide  Strong  «  Smith,  3  CaioM,  160, 
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II.  THs     and  in  express  words  (a).    Bat  we  have  seen  that  de  ififuria  may  be  prop- 
^''^'      er  in  assumpsit,  case,  covenant,  or  replevin  (/).    If  a  replieatioii  deny 
nii^onhe  ^^^  ^f^  of  a  plea,  yet  proof  of  so  much  as  in  justice  entities  plaintiff  to 
plea.  recover  will  suffice  (^).    In  tre9p€i$$j  and  in  actions  on  the  case  for  daa* 

iBt  The  der,  the  replication  containing  a  general  denial  of  the  whole  flea  some- 
whoU  plea,  i^m^  occurs,  and  is  termed  a  replication  de  injuria  eua  propria  abeme  teU 
causaj  or  '^  de  son  tort  demesne  sane  tiel  oauH  ;**  (K)  or  il  export  of  we  plea 
be  admitted,  then  it  is  termed  de  injuria  absque  residua  eansaj  thereby  de- 
nying all  but  the  admitted  fact  or  foots.  This  replication  tenders  issue 
upon  and  compels  the  defendant  to  prove  every  material  allegation  in  bis 
plea  (i) ,  and  therefore  it  is  frequently  advantageous  to  the  plaintiff  to  adopt 
it,  when  by  the  rules  of  pleading  it  is  permitted  (1). 
As  to  de  i^  general,  when  the  defendant's  plea  in  trespass  or  c€iH  consists  merely 
tnjyna.  ^^  giattor  of  excuse^  and  not  of  matter  of  right  or  interest  inconsifltent  whh 
or  affecting  the  right,  the  infringment  of  which  is  complained  of  in  the 
declaration,  whether  it  relate  to  the  person,  or  to  personal  or  real  prop- 
erty, the  general  replication  de  injtfria  is  sufficient  (X;).  And  in  these 
cases,  when  a  title  is  stated  merely  as  inducement  to  the  defence,  the  plamtiff 
need  not  answer,  or  particulaly  deny  it,  because  it  is  merely  ooUateral  to 
the  matter  in  dispute :  but  there  is  a  material  difference  between  these 
cases  and  the  instances  in  which  the  plaintiff  makes  title  by  his  deelaratkA 
to  any  thing,  and  the  defendant  in  his  plea  denies  the  title,  or  olums  an 
interest  in  tho  subject-matter ;  for  then  the  plaintiff  must  reply  speciany  (l). 
Thus,  in  an  action  for  an  assault,  if  the  defendant  plead  son  assauU  de- 
mesne, or  that  he  arrested  the  plaintiff  upon  hue  and  cry  levied  (m)  ;  or  the 
plea  be  moderate  correction  of  a  servant  for  his  neglect  of  service,  the  gen- 
eral replication  de  injuria  is  sufficient,  if  the  plea  be  untrue  (n).  Ajsd 
though  such  excuse  for  the  personal  injuty  may  be  stated  in  the  plea  to 
depend  on  Ae  possession  of  land  or  personal  property  ;  as  if  the  defendant 
plead  that  the  plaintiff  entered  upon  his  possession,  and  tiiat  therefore  tke 
[  *607  ]  defendant  molUter  manus  Smposuit  to  remove  him  (o) ;  or  if  the  plea  be 
that  the  defendant  was  seized,  &c.  as  rector,  and  that  tiie  tithes  were  sev- 
ered, and  that  the  plaintiff  endeavored  to  carry  them  away,  and  that  the  de- 
fendant, in  defence  of  his  \A^^%,molliterm>anusimposuit,  ke, ;  yet  in  theee 
cases  the  general  replication  is  sufficient,  and  the  plaintiff  need  not  answer 
tiie  defendant's  tide ;  because  the  plaintiff  by  his  action  claims  nothing  in 
the  soil  or  com,  but  only  damages  for  the  battery,  wUch  is  merely  eoUat- 


(0)  In  replevin,  the  replication  de  injuria,    395|  n.  1 ;  1  Sannd.  244  c.  n.  7 ;  Arehb. 
it  was  said,  never   occurs.    Finch.    Law,    238. 

396;  1  B.  &  P.  70 ;  but  see  1  Crom.  &:  M.        (t)  Com.  Dig.  Pleader,  F.  18  to  24 ;  8 
197,  500.  Co.  67  a ;  Willes,  100. 

8  Co.  67,  a  J  Com.  Dig.  Pleader,  P. 
Doc.  PI.  113  to  115;  1  B.  «c  P. 
218;  2  Saand. 295,  a. 
{h)  Com.  Dig.  Pleader,  F.   18  ;  Crogate's    1 ;  7  Price,  670 
ease,  8  Co.  67.    Most  of  the  points  relating       (/)  Yelve.   157 ;   Cro.  Jac.  225 ;  WiUes, 
10  this  replication,  are  collected  in  Crogate's    IO2,  103 ;  Com.  Dig.  Pleader,  F.  20,  21. 
Case,  8  Co.    67 ;    Coekrell   o.  Armstrong,       (m)  8  Co.  67  a ;  1  Saund.  244  a,  note  7. 
WiUes,  99;  Doc.  Plac.  v<A.  i.  113  to  115;        (n)  Oilb.  C.  P.  154;  Willes,  102. 
and  Com.  Dig.  Pleader,  £.  18,  &:c. ;  1  B.  «e       (0)  Latch.  128,  221 ;  Com.  Dig.  Plead.  F. 
P.  79,  80 ;  Finch.  Law,  395,  396  ;  2  Sannd.    Id ;  12  Mod.  582;  anU,  594,  n.  (jr). 


IVY,  9UU.  KA}.  f}i  a;   wmes,  luo, 

(/)  AntCy  583,  584.  (*)  8  Co.  67,  a;  C 

(g)  See  late  instance  in  Bradley  o.  Milnes,  16,  &c. j  Doc.  PI.  lU 

1  ^ng.  N.  C.  664.  80  ;  1  £ast,  212,  214, 


(1)  See  Cobom  v.  Hopkins,  4  Wendell,  577;  Lytle  v.  Lee,  5  Johns.  112;  6ris?rald«. 
Sedgwick,  1  Wendell,  126 ;  Brown  v.  Bennett,  5  Qmea,  181 ;  Stickle  v.  Kichmond,  1  Hill, 
77. 
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erdl  to  the  title,  and  which  is  stated  merely  as  inducement  (p).    However,    n.  thb 
in  a  recent  case,  it  seems  to  have  been  considered  that  wnere  the  excuse     ^^^• 
arises,  even  in  part,  out  of  the  eeitin  in  fee  of  another,  then  de  injuria  is  nS^ofAe 
insufficient  (j).     So  in  trespass  to  personal  property,  if  the  defendant  mere-  piea. 
Ij  justify  the  chasing  cattle  or  removing  goods  from  land  of  which  he  was  is*  Of  the 
pessessed,  the  general  replication  will  suffice  (r).    And  in  trespass  to  real  ^^^^  P^*** 
property,  if  the  defendant  in  his  plea  do  not  claim  any  interest  therein,  or 
easement  over  the  same,  the  replication  de  injuria  is  sufficient ;  as  if  in 
trespass  for  pulling  down  a  building,  the  defendant,  without  claiming  any 
interest  therein,  plead  that  he  removed  it  as  being  a  nuisance  on  his  land, 
this  general  replication  will  suffice  (t).    So,  if  in  trespass  to  land  with  cat- 
tle, &e  defendant  plead  that  the  plaintiff's  fences  were  out  of  repair,  where- 
by  the  defendant's  cattle  escaped  inta  the  pluntiff 's  close,  this  plea  con- 
rating  merely  of  matter  of  excuse^  and  claiming  no  interest  in  the  land, 
may,  it  is  said,  be  answered  by  the  general  replication  (f).    And  though 
it  18  stated  as  a  general  rule,  &at  where  the  defence  rests  upon  an  authori- 
ty of  iaw  the  replication  must  be  special  (ti),  yet  this,  as  a  general  position, 
is  inaccurate  (^r).    For  if  the  defendant  justify,  that  he,  as  a  constable, 
without  a  warrant  took  the  plaintiff  for  a  breach  of  the  peace ;  or  as  a  va- 
grant or  lunatic  (jf) ;  or  under  a  public  act  of  parliament ;  or  under  a  right 
for  all  persons  given  by  the  common  law  (z)  ;  or  if  in  trespass  for  false  im- 
prisonment, the  defendant  justify  by  process  out  of  the  Admiralty,  Hun- 
dred, OT  County  Court,  or  other  court  not  of  record,  the  general  replica- 
tion is  sufficient ;  all  being  matter  of  fact,  and  making  but  one  cause  (a). 

The  instance  of  an  entry  to  view  waste  proceeds  on  a  special  reason  (V)  ; 
Smt  suppose  the  lessor  was  seized  in  fee,  such  seisin  would  be  involved  in 
the  issue  (i). 

If  in  any  case  the  defendant  justified  under  the  warrant  of  a  justice  *of  [  *608  ] 
tbe  peace  (c),  eras  servant  of  another^  or  by  his  command^  the  replication 
must  have  been  special,  and  admit  or  protest  the  warrant  or  commandment, 
and  reply  de  injuria  absque  residua  causa^  or  take  issue  simply  on  the  war- 
rant or  commandment  (<2).    However  in  a  late  case  it  was  held  that  de  in-  When  ^ 
jwria  was  a  good  replication  to  a  plea  justifying  as  servant  of  an  occupier  ^0!^^ 
in  turning  out  the  plaintiff  from  the  house  (e),  and  de  injuria  is  a  good  er,  but  a 
plea  in  bar  to  an  avowry  for  a  poor-rate  (/).     So,  **  when  by  the  defend-  qualified 
ant's  plea  any  authority  or  power  is  mediately  or  immediately  derived  from  o?^denS?** 
the  plaintiff,  there,  although  no  interest  be  claimed,  the  plaintiff  ought  to  is  requir- 
answer  it  specially,  and  shaJl  not  re^ljde  injuria  generally  ;"  (J)  as  if  he  ^ 

(p)  Yelve.l57j  Cro.  Jac.  224, 225  j  Com.  {«)  Com.  Dig.  Pleader,  F,  19  j  12  Mod. 

Dig.  Pleader,  F.  18^  2  Saond.  295,  n.  1 ;  1  582 ;  8  Co.  67  a  ;  Doc.  Piac.  114. 

Crom.  fie  M.  200.  (b)  12  Mod.  582. 

(9)  AiUe,  606 ;   1  B.  fie  P.  80 ;   and  see  (c)  12  Mod.  582,  583. 

Willes.  102,  103 ;  12  Mod.  382 ;  Cro-  Eliz.  (d)  Id. ;  8  Co.  67  a,  b;  Lutw.  1459  ;  Doc. 

539,  540 ;  Cro.  Jac.  598 ;  7  Price,  670.  Plac.  113,  114 ;  1  B.  fie  P.  76;  Com.  Dig. 

(f)  AnUy  594, 595.  Pleader,  F. ;   WUles,  100,  101  -,    2  Saund. 

(5)  Summary  Treat  on  Pleading,  81.  B2 ;  295  b,  n.  1 ;  2  Bro.  Ab.  De  tan  tort  DemesM^ 

ante,  594,  595.  pi.  13, 15. 

(0  AnUy  596, 1  Cr.  fie  M.  500.  («)  Piggott  0.  Kemp,  1  Crom.  fis  M.  197 ; 

[«)  8  Co.  67  b.  ante,  594,  n.  (y). 

^2)  15  Mod.  582.  (/}  Bardons  o.  Selby,  1  Crom.  fie    M. 

ly)  Com.  Dig.  Pleader,  F.  18 :  12  Mod.  500 ;  3  Bam.  fie  Adol.  2. 

2.  (g)  8  Co.  67,  68;  1  B.  fie  P.  80;  Com. 

(z)  12  Mod.  580,  58i ;  1  B.  fie  P.  77;  Dig.  Pleader,  F.  22;  2  Saond.  205,  a.  1$ 

Summary    Treat,  m   Pleading,   81,   occ.;  Stephen,  2d  ed.  204 ;  Willes,  99. 
Tidd, 9th edit.  684 ;  and 8 Co. & b.owtm. 
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u.  THE    justified  by  viriae  of  the  leave,  or  license,  or  oommand  of  the  plttiitiff  (A). 
^^^'      So  when  the  defendant  in  his  plea  claims  in  his  own  ti^t,  or  as  lessee 
^  J^  or  servant  of  another,  any  right  to,  or  interest  m,  the  person  (t),  personal  pro- 
plea.         pert7(j;),  or  real  property  (Z),  for  a  supposed  injury  to  which  the  plain- 
1st.  Of  the  tiff  has  declared ;  or  any  right  of  way  (m),  common  (n),  or  other  easement, 
»*^  P^*  ^e,  (0^  .  Qf  rent  issnmg  out  of  the  land  daimed  in  the  declaration  (p)  ; 
or  right  to  enter  for  a  distress  for  rent  (9)  ;  or  if  the  plea  contain  mat^ 
ter  of  record  not  stated  merely  as  inducement  (r)(l),  and  of  wUch  a 
jury  cannot  be  competent  judges,  as  if  the  sheriff  or  his  officer  justify  under 
process  of  a  Court  of  record  (s)  ;  or  if  the  defendant  justify  under  the 
warrant  of  a  justice  of  the  peace  (f)  ;  or  under  a  particular  custom  of  a 
manor  (u)  ;  or  in  some  cases  by  authority  of  law,  as  to  view  waste  (x) ;  in 
these  cases  the  general  replication  de  injuria  is  improper  (y).    In  such 
instances  the  plaintiff  must  either  deny  the  tide,  easement,  warrant,  &c.  in 
[  *609  ]  ^particular  (2)  ;  or  admitting,  or  in  some  cases  prate$tinff  (which  in  effect 
admits  those  matters  (y),  must  reply,  that  the  defendant,  of  his  own  wrong, 
and  without  the  rendue  of  the  cause  alleged  by  the  defendant,  committed 
the  trespasses ;  in  which  case  it  will  not  be  incumbent  on  the  defendant  to 
prove  either  of  those  matters  so  admitted  or  protested  (z).    Where  mat- 
ter of  record  is  denied,  the  replication  should  be  merely  nul  del  ree- 
orJ(a)(2). 

Thus,  where  in  trespass  for  taking  the  plaintiff's  servant,  the  defendant 
pleaded  that  the  father  of  the  person  taken  held  of  the  defendant  by  knight^s 
service  and  died  seized,  and  that  the  person  taken  being  under  ago  the  de- 
fendant seised  him  as  his  ward,  the  general  replication  de  it^taria  was  held 
insufficient,  the  plea  claiming  an  interest  in  the  person  claimed  by  the  plain- 
tiff in  his  declaration  (i).  So,  if  in  trespass  for  taldng  goods,  trees,  &c. 
the  defendant  plead  that  he  took  them  as  tithe,  or  as  a  distress  for  rent, 
or  as  damage  feasant^  showing  titie  thereto,  the  general  replication  will  be 
improper  (<?).    But  by  the  statute  of  sewers,  and  in  the  instance  for  dis- 

(h)  Com.  Dig.  Pleader,  F.  22 ;  Summary  Plead.  F.  19,  20 ;  2  Leon.  81. 

Treat,  on  Pleading,  83;  Bio.  Ab.  De  son  (5)  8  Co.  67  a;   Doc.  Plac   114;  Com. 

tortf  pi.  30;  Ld.  Raym.   104,  105.    How-  Dig.  Pleader,  F.  20;   Hardr.  6;   12  Mod. 

ever,  to  the  common  plea  of  hcetue  to  a  de-  580,  581,  582. 

cbiration  in  trespass,  it  is  usual  to  reply  that  (t)  12  Mod.  582,  583 ;  Doc.  Plac.  113. 

defendant,  of  his  own  wrong,  and  without  (u)  Com.  Dig.  Pleader,  F.  20 ;  Hob.  76. 


the  supposed  license,  conmiitted,  &c.  see  post,  3  Lev.  49 ;  8  Co.  67  a ;  Willes,  202. 
vol.  ill ;  11  East,  451.  (z)  Co.  67  b ;  Com.  Dig.  Pleader,  F.  23; 
-  "Mod.5r- 

53d.  1  B.  ^  P.  79,  80 ;  Doct.  Plac.  114 ;  Com. 


ft)  Willes,  102.  42  Mod.  582. 

*)    -  -       -      -  - 


Yelv.  157 ;  Cro.  Jac.  225 ;  Cro.  Eliz.       (y)  See  all  the  above  cases,  and  8  Co.  67. 


(0  8  Co.  67  a;  1  B.  &  P.  79  c,  80 ;  Wil-  Dig.  Pleader,  F.  20,  &c. :  4  Bing.  729;  1 

lea,  52,  99, 101,  102 ;  Doc.  Plac.  114;  Com.  M.  &  P.  723;  S.  C.  2  Y.  &  J.  304,  379. 

Dig.  Pleader,  F.  21,  &c.  See  the  form,  ffost,  vol.  iii. 

«)  Id. ;  1  B.  &  P.  79.  (z)  Lutw.  1459. 

«)  Id,  (y)  Post,  611. 

0)  Id.  (z)  IC.  &J.48. 

(p)  8  Co.  67  a ;  1  B.  &  P.  76 ;  WiUes,  (a)  3  Lev.  243,  244 ;  Lutw.  1459. 

52  ;  Com.  Dig.  Pleader,  F.  21 ;  Hooker  v.  h)  Willes,   102 ;    Yelv.  158 ;    1  BiownL 

Nye,  1  Crom.  &  Bos.  258 ;  4  Tyr.  777.  215 ;  Com.  Dig.  Pleader,  F.  21. 

{q)  1  Crom.  M.  &  Bos.  258;  4  Tyr.  777;  (c)  Ante,  594,  595,  607;  Cro.  Jac.  225; 

aUter  as  to  a  distress  for  poor-rate ;  1  Crom.  Yelv.  157 ;  do.  Eliz.  539 ;  Com.  Dig.  Plea- 

&;  M.  500 ;  2  B.  Ac  Adol.  2.  der,F.21;  1  B.  &  P.  76 ;  Willes,  52,  99. 

(f)  Willes,    103;    note    a;   Com.    Dig. 

m  See  Allen  v.  Crofoot,  7  Cow.  46 ;  Griswold  «.  Sedgwick,  1  Wend.  130 ;  Cobam  9. 
Hopkins,  4  ib.  578. 
(2)  See  Green  «.  Overington,  16  Jcdms.  55. 
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treaseB  for  poor's-rates,  exceptions  are  introduced ;  and  where  in  a  justifi-    n.  thi 
cation  of  taking  cattle  damage  feasant,  the  defendant  sets  out  a  title  and     ^^^' 
does  not  rely  merely  on  possession,  the  replication  should  be  special  (i).  nSacrftlw 
Other  instances  have  already  been  sufficiently  enumerated.    It  also  seems,  piea. 
that  though  the  plea  claim  no  interest  in  the  property  mentioned  in  the  plain-  ist  Of  the 
tiflf's  declaration,  but  merely  contain  matter  of  ex(nise,  yet  where  such  mat-  **^*  P**** 
ter  of  excuse  arises  in  part  out  of  the  seizin  in  fee  of  another,  it  is  not  ad- 
visable to  reply  de  injuria;  because  that  replication  is  only  allowed  where 
in  the  plea  an  excuse  is  offered  to  personal  injuries,  and  not  even  then  if 
it  relate  to  any  interest  in  land,  which  would  make  part  of  the  issue  (e)  ; 
there  being  a  distinction  in  this  respect  between  a  plea  relying  merely  on 
possession  as  inducement,  and  where  an  interest  is  pleaded  by  way  of 
title  (/). 

There  are  also  many  cases  m  which,  though  the  replication  de  injwria 
might  not  be  objectionable  upon  demurrer,  still  it  will  not  be  proper  to 
adopt  it,  and  it  may  be  necessary  in  effect  to  confess  and  avoid  the  plea. 
Thus,  if  in  trespass  for  an  assault  the  defendant  plead  son  assault  demesne 
and  the  plaintiff  did  in  fact  commit  the  first  assault,  but  can  justify  it  as  hav- 
ing occurred  in  defence  of  his  house,  &c.  it  would  be  improper  to  use  the 
traverse  de  injuria^  ^o.  and  the  plaintiff  should  reply  his  possession  of  the 
house,  and  defendant's  *entry  and  refusal  to  quit,  &c.  (^).  And  in  an  ac-  [  *610  ] 
tion  for  false  imprisonment,  where  the  defendant  justifies  the  commitment 
as  a  magistrate  for  a  bailable  offence,  in  consequence  of  an  information  up- 
on oath,  the  plaintiff,  under  the  general  replication  de  injuria  siui  propria^ 
&c.  cannot  give  in  evidence  a  tender  and  refusal  of  bail,  but  ought  to  reply 
that  matter  speciaUy  (K).  But  where  in  trespass  for  breaking  and  entering 
the  plaintiff's  ship,  and  seizing  and  converting  his  goods,  the  defendants 
justified  under  a  writ  of  iieri  facias^  to  which  the  plaintiff  replied  de  inju* 
ria  sua  proprior  absque  residua  causa j  and  new  assigned  that  the  defendants 
entered  the  ship  and  took  the  goods  for  other  purposes  than  those  mention- 
ed in  the  plea ; — it  was  held,  that  it  was  competent  to  the  judge  to  leave  it 
to  the  jury  to  say  whether  the  goods  were  bona  fide  taken  under  the  writ, 
or  whether  the  execution  was  resorted  to  as  a  color  for  taking  them  to 
evade  payment  of  freight,  to  which  they  would  have  been  liable  had  the 
defendants  accepted  them  under  th'e  bill  of  lading,  and  not  to  effect  a  levy 
by  rirtue  of  the  writ  (f).  In  many  cases,  where  it  may  not  be  absolutely 
necessary  to  reply  specially,  it  may  be  advisable  so  to  do  in  order  to  nar- 
row the  plaintiff's  evidence,  and  to  compel  the  defendant  to  admit  a  part 
of  his  title  (k). 

Where  de  injuria  is  improperly  replied,  the  defendant  may  demur  gen- 
erally, but  the  defect  will  be  fuded  after  verdict  (T). 

In  point  of  fomty  the  general  replication  de  injuria  or  de  son  tort  demesne  Form  of 
would  be  defective,  unless  the  words  absque  tali  causa  be  added,  though  ^^. 
the  omission  will  be  aided  by  verdict  (m).    The  usual  language  of  this  rep-  i^j^g^ 

6cc, 

(d)  AnUy  607,  1  Lev.  307 ;  Com.  Dig.  (h)  2  Bla.  Rep.  1165. 

Pleader.  (t)  4  Bing.  729,  S.  C.  affirmed  in  error,  1 

(c)  1  B.  &  P.  80 ;  Willes,  102,  103  ;  Cro.  M.  &  P.  783 ;  2  Y.  &  J.  304.    See  id.  79. 

Jac  598 ;  Lord  Raym.  640 ;  12  Mod.  582 ;  (k)  Willes,  204,  54 ;  1  East,  217. 

Cro.  Eliz.  539,  540 ;  Yelv.   157,  observed  (/)  Com.  Dig.  Pleader,  F.  24 ;  3  Lev.  65  j 

upon  in  Willes,  101 ;  2  Saund.  295,  n.  1 ;  7  Hob.  76 ;  Sir.  T.  Rajrm.  50. 

Price,  670.  (m)  Com.  Dig.  Pleader,  F.  24  ;  Cro.  Jac. 

(/)  Cro.Car.  139;Ld.Raym.l20;CarUi.  599;  GUb.  C.  P.  153;   1  Sid.  341;  Lntw. 

10.  1384. 

(g)  JjUCf  592. 
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II.  THB     lieation  in  trespass  is  ^^pridudi  nofiy^  because  he  says,  that  ihe  defendant 
^^^*      at  the  said  times  ¥rhen,  &c.  of  his  oum  wrong  and  wUlwut  the  cause  by  him 
n^f ofthe  ^°  ^^^  ^^^  second  plea  alleged,  committed  the  said  trespasses  in  the  intro- 
plea.  doctory  part  of  that  plea  mentioned,  in  manner  and  farm  as  the  plain- 

ut.  Of  the  tiiT  hath  abore  thereof  complained  against  him,  and  this  he  the  plaintiff  prays 
whf^  plea,  jjjj^y  jj^  inquired  of  by  the  country,  &c.  (n)  which  is  uniformly  the  conela* 
sion  of  such  a  replication.  The  word  eause^  which  means  without  the  mat> 
ter  of  excuse  alleged,  though  in  the  singular  number,  puts  in  issue  all  the 
facts  in  the  plea,  which  constitute  but  one  cause  (p)  ;  and  if  such  a  replica- 
tion be  adopted,  as  we  have  seen  it  may  be,  in  answer  to  two  or  more  pleas 
[  *611  ]  by  different  defendants,  the  tali  causa  will  su£5ce,  ^reddendo  singula  sin- 
gulis {p) ;  and  the  words  modo  et  forma  only  put  in  issue  material  allega- 
tions in  the  plea  (9). 

^«»2^yi  When  the  plaintiff  is  not  at  liberty  to  reply  de  injuria  to  the  whole  jdea, 
on^  put  ^^^  ™^^  ^^^7  ^^^  f  articular  fact  or  facts,  it  is  first  to  be  considered  uhait 
of  the       fact  he  may  deny ;  and  secondly  the /orm  of  such  denial  (r). 

plea. 

1st.  What  1st.  A  party  may  traverse  or  deny  any  material  and  issuable  allegation 
fact  or  in  }^ig  opponent's  pleading ;  and  this  although  the  matter  be  stated  with 
panicnlar  ™^^^  preciseness  or  particularity  than  is  necessary  (1) ;  as  if  in  avow- 
may  be  ry,  it  be  stated  that  the  defendant  was  seized  in  fee,  though  it  would  have 
traversed,  b^^^  sufficient  to  have  alleged  that  the  close  was  his  freehold,  &c.,  the  seis- 
in in  fee  may  be  traversed  («).  And  a  material  fact  may  be  denied, 
though  laid  under  a  videlicet  (t)  (2). 

So,  whatever  is  necessarily  understood,  intended,  or  implied  from  the 
plea,  is  traversable  as  much  as  if  it  were  expressly  alleged  (u).  Thus,  the 
allegation  that  *^  A.  is  seized  of  a  close,"  imports  that  he  was  sole  seized, 
and  therefore  it  may  be  shown  that  B.  was  seized  of  a  third  part,  with  a 
traverse  that  A.  aUme  was  seized  (a;).  But  matter  not  before  stated  in  the 
adverse  pleading,  or  necessarily  implied,  is  not  traversable  though  it  affects 
the  merits  {y).  In  replevin  and  trespass  to  personal  chattels,  if  the  de- 
fendant justify  as  bailiff  or  by  the  command  of  another,  his  authority  might 
always  be  traversed  ;  and  the  same  rule  now  holds  in  ti'espass  to  real  prop- 
erty (z).  When  a  party  appears  on  the  face  of  the  pleadings  to  be  es- 
topped from  denying  a  fact,  if  he  were  to  traverse  it  his  pleading  would  be 

^»)  See  the  form  of  the  replication  dt  in-  to  the  danger  of  ooneoessaiy  particularity, 

juna  in  assumpsit,  ante,  584,  note  (x)\  2  see  antty  228. 

Bing.  N.  C.  359 ;   3  Dowl.  754  ;  Isaac  v.  (0  1  Saond.  170,  n.  2.    Aa  to  the  tfiiOi- 

Farrer,  i  Westm.  Ghrouide,  383 ;  and  postf  cet,  aee  <m/e,  317. 

vol.  iii.  (u)  2  Saond.  10,  note  14;  11  £aat,  411; 

(0)  8  Co.  67 ;  11  East,  451,  455.  1  Lord  Raym.  39. 

Ip)  1  Leon.  124;  Cro.  Eliz.   139;  1  Sid.  (x)  Id.j  Salk.  629. 

39.  (y)  1    Saond.    312,   note  4.     Instanres, 

(q)  Ante,  476.  Gilb.  C.  F.  51.  Stephen,  2d  edit.  235.    But  the  demoirer  to 

(r)  As  to  traverses  in  general.  Com.  Big.  such  traverse  shoold  be  special,  id. 

Pleader,  G.  (z)  11  East,  65  ;  1  Saond.  347  c,  n.  4 ;  i 

(5)  2  Saond.  206,  207,  notes  21,  22,  24,  East,  245,  n.  c;  Cio.  Car.  586 ;  WiUesy  lOOy 

1  Saond.  22,  note  2 ;  Com.  Dig.  Pleader,  note  b ;  tuUe,  595. 
Q. ;  see  4  Moore,  303 ;  1  B.  Ac  B.  531 ;  as 


(1)  Bradner  v.  Demick,  20  Johns.  406. 

(2)  Hastings  v.  Lovehng,  2  Pick.  223 ;  Gleason  «.  M'Vikar,  7  Cow.  42,  explaining  the 
diehm  in  Paine,  Jodge,  &c.  *.  Fox,  16  Mm6.  133 ;  U.  States  9.  Bonham,  1  Mason,  57. 
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demurmUe  (a).    The  plaintiff  moat  be  extremely  careful  in  traversing    n.  tbb 
one  of  several  facts,  that  he  denies  that  which  is  most  open  to  objection,  ^^^^^^ 
for  he  admits  those  which  are  not  expressly  denied  (1).    In  trespass  to  uiarofThe 
land,  the  defendant  pleaded  that  A.  was  seized  in  fee,  and  being  so  seized  piea. 
granted  a  right  of  way  by  non-existing  grant ;  and  the  replication  travers-  ^dly.  Of 
ed  the  grant,  and  it  was  held  that  on  these  pleadings  it  was  not  competent  ^j^^^^  ^  "** 
to  the  plaintiff  to  prove  that  A.  was  not  seized  in  fee,  for  the  purpose  of 
refuting  the  presumption  of  the  grant  (£)• 

If,  however,  an  allegation  in  the  opposite  pleading  be  altogether  *m-  [  *612  ] 
material,  it  cannot  be  traversed ;  otherwise  the  object  of  pleading,  viz. 
the  bringing  the  parties  to  an  issue  upon  a  matter  or  point  decisive  of  the 
merits,  would  be  defeated  (<?)•  And  upon  this  ground,  mere  matter  of  ag- 
gravation, not  going  to  the  cause  of  action,  or  mere  inducement  or  explan- 
atorv  matter  not  in  itself  essential  to  or  the  substance  of  the  case,  should 
not  be  traversed  (d). 

It  is  also  a  most  material  rule  upon  this  subject,  that  a  traverse  should 
be  taken  on  matter  of  fact,  not  mere  matter  of  conclusion  of  law ;  for  to 
raise  an  issue  upon  a  legal  inference  or  question  would  be  to  submit  to  the 
jury  that  which  is  in  the  province  of  the  court  to  decide  (e)  ;  thus,  where 
in  trespass  for  fishing  in  the  plaintiff's  fishery,  the  defendant  justified  that  it 
was  an  arm  of  the  sea,  wherein  every  one  might  fish ;  a  replication,  travers- 
ing that  in  the  said  arm  of  the  sea  every  subject  had  the  privilege  of  fishing, 
was  held  to  be  defective,  as  putting  in  issue  a  mere  legal  conclusion  (/). 
This  erroneous  traverse  more  frequently  occurs  in  cases  where  the  plea  al- 
leges certain  facts  in  justification,  and  then  concludes  or  infers  from  them 
"by  virtue  whereof,"  (yirtute  cujus,^  the  party  "  being  seized,"  or  "be- 
came liable."  In  such  case  the  preceding  facts,  or  some  or  one  of  them,  if 
any  should  be  alone  traversed ;  and  no  traverse  should  be  taken  on  the  mere 
legal  result  drawn  from  them,  and  alleged,  perhaps  unnecessarily,  in  the 
plea  (^).  But  where  the  allegation,  whether  in  the  shape  of  wr^i^^  (ni- 
jtti  proeteztu  or  per  quod,  be  compounded  of  law  and  fact,  and  they  be 
connected  together,  a  traverse  may  be  properly  taken  thereon  (A).  This 
subject  was  clearly  explained  and  setted  in  a  late  case  (e),  already  refer- 
red to,  as  showing  what  may  be  put  in  issue  by  de  injuria,  &c.  to  a  plea  jus- 
tifying under  ^  fieri  facias  ;  the  Chief  Justice  observed  (k),  "it  has  been 
argued  before  us,  that  motives  are  not  examinable,  and  that  the  allegation 
in  pleas  of  vtrtvie  cujus  is  not  traversable.    If  a  man  do  that  which  he  is 

(a)  Stra.  817;  8  T.  B.  487  ;  7  T.  H.  557;  Ch)  I  Saund.  23,  n.  5  j  Stephen,  2d  ed. 
ante,  603.  233,  234,  and  instances  there,  11  Price,  313. 

(b)  1  C.  &  J.  48.  As  to  traversing  the  due  issuing  of  process, 

(c)  See  2  Saund.  207  a;  Com.  Dig.  Plea-  Ace.  16  East,  41 ;  1  B.  &  Aid.  348 ;  antCf 
der,  B.  8,  10 ;  Bac.  Ab.  Pleas,  H.  5,  In-  469.  An  averment  that  a  party  was  ^<  duly 
stances,  Stephen,  2d  ed.  283.  elected,"  4  B.  Ac  C.  368 ;  or  that  an  assem- 


(d)  Id.;  Stephen,  2d  ed.  284,  285.  biy  was  <*duly  constituted,"  4  B.  &  C.  427, 

(e)  Flowd.  231  a ;  11  B^.  10  b ;  1  Saund.  is  good. 

23.  note  5 ;  2  Hen.  Bla.  182.    See  as  to  the  0  4  Bing.  729.    Affirmed  in  error,  1  M. 

rule  that  a  plea  must  be  capable  of  trial,  &  P.  783 ;  2  Y.  &  J.  304.    Again  affirmed 

oHUf  540.  in  Dom.  Proc.  3  Moore  fie  Scott,  627 ;  10 

(/)  2  Hen.  Bla.  182;   5  T.  B.  362;  2  Bar.  A  Ores.  157,  S.  C, ;  and  1  Crora.  fie  M. 

Saimd.  159  a;  161,  note  11.  500. 

(g)  1  Saund.  23,  n.  5.  (k)  1  M.  fie  P.  803. 


(1)  Toland  v.  Spiagae,  12  Peters,  335. 
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u.  THE  jQstilled  m  doing,  and  no  more,  the  law,  in  many  cases,  will  not  penmt  his 
^^^'  motives  to  be  inquired  into,  as  if  he  have  a  right  to  prosecute  for  a  crime, 
Dial  of^e  ^^  ^  arrest  for  a  debt,  Uiere  can  be  no  inquiry  as  to  Uie  motives  widi  which 
Blea.  these  acts  were  done ;  but  if  he  do  more  than  as  a  prosecutor  or  creditor 
2dly.  Of  ho  have  a  right  to  do,  he  will  not  be  justified,  and  it  'becomes  proper  to 
^^  of  the  joq^ii-Q  whe^er  the  prosecution  or  arrest  were  not  mere  pretence.  Such  an 
r  *618  1  ^Qqui^'J  ^  material  for  the  purpose  of  getting  at  the  nature  of  the  trans- 
action,  and  enabling  a  jury  to  award  proper  damages.  The  tnrtute  cujuM 
is  sometimes  a  mere  inference  of  law,  as  to  what  is  the  meaning  of  a  writ, 
or  the  extent  of  authority  given  by  it  In  such  cases  a  question  of  law  is 
raised,  and  there  can  be  no  traverse,  for  that  withdraws  the  connderation 
of  law  from  the  judges,  and  presents  it  to  the  jury.  But  the  vktute  cyjun 
sometimes  raises  a  mixed  question  of  law  and  fact,  and  when  this  is  the 
case,  there  may  be  a  traverse,  for  that  is  the  only  mode  by  which  the  &cts 
are  to  be  settled  on  which  the  law  depends.  In  Beal  v.  Simp$an  ({),  Mr. 
Justice  Powell  says,  ^  that  whe^  a  matter  of  law  is  only  comprised  in  a 
virtute  euju8j  then  it  is  only  traversable ;  but  matter  of  fact  in  the  virhUe 
eujus^  is  traversable.'  Lord  Chief  Justice  Treby  differed  from  Mr.  Jus- 
tice Powell  on  this  point,  and  said,  ^By  virttie  of  a  writ^  means  by  au- 
thority of  the  writ  by  an  operation  of  law  on  the  writ,  without  any  ingre- 
dient or  mixture  of  matter  of  fact.'  The  other  judges  agreed  with  Mr. 
Justice  Powell,  and  said  ^  that  when  the  virtue  cujus  is  mixed  with  fact, 
it  may  be  traversed.'  (Z).  It  appears  from  'Williams'  Saunders  (m),  that 
virtute  ci^'uSj  may  be  traversed,  and  he  refers,  in  support  of  this  opinion, 
to  Hobart  (n),  and  9  Hen.  6  (o).  The  learned  editor,  Mr.  Serjeant  YTil- 
liams,  says  ^  tiiat  when  the  words  virtute prc^extu  per  quod,  ^e.  introduce 
A  consequence  from  the  preceding  matter,  they  are  not  traversable,  but 
that  matter  of  law  connected  with  fact,  or  rather  matter  of  right  resulting 
from  facts,  is  traversable.'  In  The  &rocer$^  Company  v.  The  Archbishop 
of  Canterbury^  Lord  Chief  Justice  De  Orey,  in  giving  the  judgment  of  the 
Court,  says  (p),  ^  law  connected  with  {act  is  clearly  traversable.' '' 

Traverse  The  traverse  should  also  be  on  some  ctffirmative  matter,  and  not  put  in 
of^f^b^  issue  a  negative  allegation ;  thus,  if  a  plea  state  a  request  to  deliver  an  ab- 
tiTe  alle-  stract  and  refusal,  a  replication  that  the  plaintiff  did  not  neglect  and  refiise 
gations,      to  deliver  such  abstract,  would  be  insufficient  (a). 

and  not 

.    ■       • 

Le  iTneg'  The  traverse  nmet  not  be  too  large  (r).  Thus,  to  an  avowry  for  X20 
ative  aUer  arrears  of  rent,  the  plea  in  bar  must  be,  that  '^  no  part  of  it  is  in  arrear," 
f^T^se  ^^  '^  **  ^®^®  merely,  that  "  the  said  sum  of  X20'^  is  not  in  arrear,  with- 
mnst  not  out  saybg  ^^  or  any  park  thereof,"  it  would  be  Memurrable  («).  So,  if  a 
be  too  defendant  show  that  on  a  certain  day  and  at  a  certain  place,  the  plaintiff 
r'^'ld  1  ^^°^^®^  ^  ^^^  ^^  ^^^^^  ^  (][uestion,  a  traverse,  that  ^'  on  the  day,"  or 
L  ^"  J  u  at  the  place  stated,"  the  plaintiff  did  not  demise,  &c.  is  bad,  as  involve 
ing  in  the  issue  the  time  or  place,  neither  of  which  is  material  (i>).    And 

(/)  1 14.  Raym,  410.  ing  quantity,  time,  place,  or  other  drcon^ 

(ni^  1  Saund.  23^  n.  5.  stances,  which,  thoogh  forming  part  of  the 

[n)  Page  52.  allegation  traversed,  are  not  of  tbe  nfrfifw 

[o)  Fol.  14,  20.  of  the  matter,  id, 

^p)  3  Wils.  234.  (s)  3  6.  4c  P.  348;  Com.  Dig.  Pleader, 

[q)  6  East,  556,  557.  G.  12, 15 ;  2  Saund.  207,  n.  24;  319,  n.  6; 

(r)  1  Saund.  268,  note  1 :  269,  note  2 ;  1  Saund.  268 :  the  reason,  269,  n.  2. 
Com.  Dig.  Pleader,  G.  15 ;  Stephen,  2d  ed.       (0  2  Saund.  319,  note  6 ;  1  Saooid.  268  a, 

286.    A  traverse  maj  be  too  large  by  includ-  note ;  Steph.  2d  edit.  287;  2.88, 
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where  in  trespass  for  entering  the  plainiiff's  house,  the  defendant  pleads    n.  tbb 
tibat  the  plaintiff's  daughter  licensed  lum  to  enter,  a  replication  that  defend-     ^''^- 
ant  ^*  did  not  enter  per  UemUam  suamj^  is  bad  as  a  negative  pregnant  ^f  ^f^e 
thongh  good  after  yerdict  (u).    It  is  enough  to  deny  the  substance  and  ef-  piea. 
feet  of  the  averment,  irithout  pursuing  the  words  of  the  party  (x).    But  2dly.  Of 
where  to  a  declaration  against  a  rector  for  not  carrymg  away  tithe,  the  de-  ^^  ^ 
fondant  pleaded  that  the  close  was  surrounded  widi  ditches,  and  that  the  Negative 
ditches,  ways  and  passages  were  so  filled  with  water  that  the  defendant  pregnant. 
ooold  not  carry  off  his  titiies ;  a  replication  that  the  ditches,  ways,  and 
passages  were  not  so,  was  held  sufficient  on  demurrer,  though  in  the  con- 
junctive ;  because  the  plea  is  one  entire  matter  of  excuse,  and  the  defend- 
ant relies  on  the  whole,  and  not  on  each  particular  part  being  impassar 
ble  (y).     Bo,  a  replication  to  a  plea  claiming  a  right  of  common,  travers- 
ing '^  tiiat  the  cattle  were  the  defendant's  own  cattle,  and  that  tiiey  were 
levant  and  eouchant  upon  the  premises,  and  commonable  cattle,''  was  held 
sufficient ;  because,  though  issue  must  be  taken  upon  a  single  point,  it  is 
not  necessary  that  such  single  point  should  conast  only  of  a  single  £M^t,  and 
the  point  of  defence  was  the  cattie  in  question  being  entitied  to  common  (^z)* 
So,  to  a  plea  prescribing  for  toUs,  and  also  showing  a  prescriptive  right  to 
Strain  for  the  same,  the  replication  may  deny  both  the  prescriptions. 

In  general  a  traverse,  or  denial,  or  allegation,  should  be  so  framed  as  to  What  en- 
be  dividibley  and  entitie  the  party  pleading  to  recover  pro  tanto,  if  he  prove  {|^^*f** 
part  of  the  allegation  (a).    And  in  one  case,  where  the  defendant  pleaded  not  divisl- 
A  right  of  common  over  the  plaintiff's  close,  which  the  plaintiff  had  wrong-  ble,  $o  as 
fully  inclosed,  and  tiie  plaintiff  replied  tiiat  «  the  close  in  which,  &c."  had  J^J^^^* 
been  indoeed  twenty  years,  and  the  jury  found  that  part  only  of  the  close,  lecover 
had  been  so  inclosed,  and  that  the  trespass  was  committed  on  that  part,  pro  tanto 
that  the  defendant  was  entitied  to  a  verdict,  on  the  ground  that  the  plamtiff  Xt!'^^^' 
should  have  replied  that  that  part  of  the  dose,  and  not  that  the  close  had  r  ^gis  i 
been  so  ^inclosed  (i).    But  in  a  subsequent  action  of  trespass,  where  plain- 
tiff  declared  for  entering  two  closes,  and  the  plea  was,  that  ihe  Mid  elo%e$ 
in  which,  &;c.  were  from  time  immemorial  parcels  of  a  waste,  and  that  the 
defendant  had  a  prescriptive  ri^t  of  common  in  the  waste,  and  entered 
at  the  times  when,  &c.  to  use  his  right  of  common  thereon ;  and  because 
the  closes,  in  which,  &c.  were  wrongfully  separated  from  the  residue  of 
the  waste,  he  broke  down  the  gate ;  and  the  repKeation  was,  that  the  eaid 
doaeij  in  which,  kc.  at  the  said  time  when,  ftc.  were  not  wrongfully  sepa- 
rated from  the  residue  of  the  waste,  but,  continually,  for  twenty  years  and 
more,  and  before  the  first  time  when,  &c.,  bad  been  and  were  separated, 
and  divided,  and  indosed  from  the  residue  of  the  waste,  and  occupied  and 
enjobed  in  severalty  ;  and  the  r^ainder  traversed  the  averment,  and  issue 
was  joined  thereon ;  it  was  held  that  the  allegation  in  the  replication  was 
divisible,  and  the  plidntiff  entitled  to  recover  on  proof  that  am/  part  of  the 
closes  had  been  inclosed  for  twenty  years  ((?)•    This  latter  decision  estab- 

(u)  Cro.  Jao.  87 ;  2  Saund.  319,  note  6.  70. 

A  negatire  pregnant  is  snch  a  form  of  neg-  (z)  Salk.  629 ;  1  Saund.  269,  note, 

ative  expression  as  implies  or  imports  an  (jr)  1  Stra.  245. 

affimatire.    See  Steph.   2d  edit.   424.    In  (2)  1  Bnrr.  317 ;  1  Sannd.  646  c. 

the  instanees  pat  in  the  text,  the  denial  that  (a)  2  Bar.  Ac  Cres.  918 ;  7  B.  &  Ores.  346. 

there  was  a  demise  "  on  a  particular  day/'  {b)  Hawke  «.  Bacon,  2  Taunt.  159  ;  2 

and  that  the  defendant  "  entered  by  virtue  Bar.  &  Ores.  918  ;  7  Bar.  k  Cres.  346.    But 

oi  the  license/'  is  pregnant  with  an  admis-  overruled,  see  5  Bar.  6c  Adol.  395. 

sion  that  there  was  some  demise,  and  that  (c)  Tapley  ».  Wainwright,  5  B.  6c  Adol. 

there  was  toau  liceose.    See  farther,  Ventr.  395. 
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n.  THE     Kshes  that  the  ^ord  chie  in  which,  frc.  la  to  be  taken  as  diviable  into 
^i>T-     several  parts.     There  are  other  instances  also  in  which  an  entire  allegation 
nuf  of^e  ^^  plcft<lii^g  is  to  be  read  as  divisible.    Thns  a  replication  to  a  plea  of  in- 
plea.  foncy,  that  the  goods  mentioned  in  the  declaration  were  necessaries  soita- 

2diy.  Of  ble  to  the  defendant's  degree,  is  a  divisible  allegation,  and  maj  be  proved 
ptea*^^  *^®  only  in  part,  so  as  to  enable  the  plaintiff  to  recover  pro  tantOj  if  he  prove 
that  a  part  of  the  goods  were  necessaries  ((2).  Bnt  care  must  be  observed 
not  to  introduce  into  the  allegation  any  words  that  may  impose  the  bartfaen 
of  proving  the  tvhoU^  as  for  instance,  in  the  above  cases,  *'  that  aU  the 
goods  were  necessaries,  or  that  the  whole  and  every  part  of  the  said  close 
had  been  inclosed  for  twenty  years,  &;e.,  for  such  words  may  prevent  the 
entire  allegation  from  being  treated  as  divisiUe  (e).  Where  the  defendant 
pleaded  to  indebitatus  assumpsit  for  work  and  labor  and  materials,  that 
there  was  an  agreement  that  the  work  should  be  to  the  satisfiiction  of 
the  defendant  or  his  surveyor,  and  that  the  building  had  not  been  complet- 
ed to  the  satisfaction  of  the  defendant  or  his  survevor,  and  the  replication 
unnecessarily  was  in  the  conjunctive,  yet  it  was  hofden  to  be  supported  in 
evidence  by  proof  that  the  defendant  was  satisfied  (/). 
^^"i!!  ^  traverse  may  be  too  extensive^  and  therefore  defective,  by  being  taken 
in  the  conjunctive^  instead  of  the  dU(junctivej  where  proof  of  the  allegation 
in  the  conjunctive  is  not  essential.  Thus,  in  an  action  on  a  policy  on  ship 
and  tackle,  the  defendant  should  not  deny  that  the  ship  and  tackle  were 
lost,  but  that  neither  was  lost  (g). 


be  too  ex 
tensive. 


i. 


narrow. 


*616  ]  *0n  the  other  hand  the  traverse  must  not  be  too  narrow^  so  as  to  prejudice 
or  too  the  defence  (A).  Thus,  if  in  an  action  of  trespass  in  a  common  called  A., 
the  defendant  pleads  that  A.  the  locus  in  qwoy  and  B.  are  commons  which 
lie  open  to  each  other,  and  then  prescribes  for  a  right  in  both  the  commons, 
the  plaintiff  must  traverse  the  entire  prescription,  and  not  the  prescriptive 
right  in  A.  only ;  for  the  prescription  is  entire,  and  it  may  be  important  to 
the  defendant  to  be  let  in  to  prove  acts  in  exercise  of  the  right  iitB.  (t). 
But  in  general  a  party  is  not  bound  to  traverse  more  than  one  fact  matenal 
to  the  matter  in  dispute  (Jc).  And  in  trespass,  if  the  defendant  justifed  un- 
der a  prescriptive  right  to  a  duty,  and  the  like  right  to  distrain  for  it,  a  re- 
plication traversing  the  duty  without  denying  the  right  to  distrain,  is  suffi- 
cient (2).  And  where  the  claim  is  divisible,  and  damages  j9ro  tanto  are  re- 
coverable, the  allegation  should  not  attempt  to  confine  the  party  to  evi- 
dence of  tort  containing  for  a  specific  and  named  period  (m). 

2dly.  The      Replications  denying  a  particular  fact  or  facts,  are,  in  point  oi  farm,  of 
^^^        three  descriptions ;  firet^  the  plaintiff  protests  some  fact  or  facts,  and  denies 
ite^.       the  other,  concluding  to  the  country  ;  or,  seeondfy,  he  at  once  denies  the 
particular  fact  intended  to  be   put  in  issue,  and  concludes  to  die  country ; 
or,  thirdly  J  formally  traverses  a  particular  fact,  and  concludes  widi  a  ver- 
ification. 

(d)  Per    Denman,   C.    J.  iu    Tapley  p.    229. 

Wainwhght,  5  B.  Ac  Adol.  399.  (h)  Com.  Dig.  Pleader,  G.  16;  Steph.  2d 

(e)  Id.  ibid, ;  and  see  2  Saund.  206,  note    ed.  291. 

21,  as  to  the  improper  introdaction  of  the  (i)  4  T.   R.   157 ;  1  Saand.  269,  n.  1 ; 

word  **  onhjV  Steph.  2d  ed.  291 ,  292.     Sed  qwtrt. 

(/)  Bradley  ».  Milnes,  1  Biug.  N.  C.  644.  {k)  1  Saund.  268,  n,  1. 

(g)  2  Saund.  205 ;  Steph.  2d  ed.  288,  289.  {/)  1  WUs.  338. 

As  to  traversing  a  particular  estate,  though  (m)  1  Saund.  267. 
lumecessahiy  stated  so  precisely,  ante^  2&, 
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1st.  When  the  pleading  of  either  partj  contains  several  matters,  and  the    u-  ^m 
opposite  party  is  not  at  liberty  to  put  the  whole  in  issue,  he  may  protett  ^^^1^ 
against  one  or  more  facts,"  and  deny  the  other.     Thus,  if  in  assumpsit  the  Qial'of  the 
defendant  plead  an  accord  and  satisfaction,  as  that  he  delivered  to  the  plain-  plea. 
tilF,  and  the  latter  accepted  a  pipe  of  wine  in  satisfaction  of  the  promises,  ^^^y-  ^^ 
the  plaintiff  may  protest  the  delivery  in  satisfaction  (w),  and  reply  that  he  ^H^  ^  ® 
did  not  accept  the  wine  in  satisfaction  (o)  ;  or  in  trespass,  where  the  defen-  1st.  With 
dant  in  his  plea  has  justified  an  arrest  and  wounding  under  a  writ  and  war-  ^protesta- 
xant,  the  plaintiff  may  protest  the  writ  and  warrant  and  reply  de  injuria  ^"^ 
ma  propria  absque  residua  causa  (p),  or  may  protest  one  fact,  and  traverse 
another  (9).    And  if  to  a  plea  of  performance  of  several  matters  in  the 
condition  of  a  bond,  the  plaintiff  mean  in  that  suit  to  insist  on  the  breach 
of  one  only,  he  may  protest  the  performance  of  the  others  (r).     This  is 
termed  a  protestatiouj  and  its  only  possible  use  is,  that  in  case  the  party 
making  it  succeeds  in  the  point  to  be  tried,  he  thereby  saves  *himself  the  [  *617  ] 
liberty  of  disputing  in  any  other  suit  the  truth  of  the  allegation  which  is  pro* 
tested  against  («)  (1).    It  is  wholly  unavailable  in  the  particular  suit  in 
which  it  is  adopted,  for  the  allegation  protested  agunst  is  in  effect  admit- 
ted in  that  suit,  so  that  no  evidence  need  be  adduced  in  support  of  it ;  for  it 
is  a  rule  that  every  pleading  is  taken  to  confess  such  traversable  matter  of 
fact  alleged  on  the  other  side  as  it  does  not  traverse  (f)  :  and  it  is  of  no  ser- 
vice in  any  other  action,  if  the  issue  be  found  against  the  party  making  it, 
unless  it  be  matter  which  could  not  be  pleaded,  or  on  which  issue  could  not 
be  joined,  and  then  the  party  protesting  will  not  be  concluded,  though  the  is- 
sue be  found  against  him  (u).    It  is  said  that  matter  which  is  the  ground  of 
the  suit,  or  upon  which  issue  might  be  taken,  cannot  be  protested  (2)  ;  as 
that  in  detinue  by  the  executor  of  A.  the  defendant  cannot  protest  that  A. 
did  not  make  the  plaintiff  his  executor,  for  it  is  the  ground  of  the  suit,  and 
utterly  destroys  the  plaintiff  ^s  action  (x).    It  is  also  a  rule,  that  a  protes- 
tation which  is  repugnant  to,  or  inconsistent  with,  the  plea  which  it  accom- 
panies,^s  inartificial  and  improper  (y).    In  these  cases  the  replication 
should  either  admit  the  part  of  the  plea  which  is  not  disputed,  by  saying, 
'^true  it  is,  that,  &c. ;"  or  should  at  once  deny  the  matter  intended  to  be 
tried  ;  though  the  latter  mode,  as  being  the  most  concise,  appears  prefera- 
ble, for  whatever  is  not  traversed  is  in  effect  admitted.     However,  a  re- 
pugnant, or  inconsistent,  or  idle,  or  superfluous  protestation,  does  not  vitiate 
the  plea,  though  it  be  shown  for  cause  of  demurrer,  for  the  intent  of  a  pro- 
testation is,  that  the  party  may  not  be  concluded  in  another  action,  and  in 

(n)  Fredudi  nonj  because  <<  vrotesting  that  (u )  2  Saund.  103  a,  note  1 ;  Com.  Dig. 

the  defendant  did  not  deliver  to  nim  the  plain-  Pleader,  N. :  Bro.  Ab.  Protestation ;  Finches 

tiff  the  said  pipe  of  wine  as  in  the  said  plea  Law,  359 ;  rlowd.  276  ;  Co.  Lit.  124  b. 

alleged,"  for  replication  he  saith,  &c.  (ar)  Com.  Dig.  Pleader,  N. ;  2  Saund.  103, 

(0)  3  Wentw.  136 ;  Bac.  Ab.  Accord,  C.  n.  1  j  Plowd.  276  j  Doc.  Plac.  296 ;  Moor^ 

(p)  1  Burr.  320 ;  post^  vol.  iii.  355,  356 ;  Cro.  Car.  365  j  3  "Wils.  109, 116 ; 

\q)  Poph.  1.  sed  qucare,  see  the  cases  in  2  Saund.  103, 

(r)  Dyer,  184  a.  note  1,  in  which  there  are  instances  of  pro- 

(s)  2  Saund.  103  a,  note   1 ;   Com.  Dig.  testation  of  matter,  upon  which  issue  might 

Pleader,  N. ;  Doc.  Plac.  295 ;  Co.  Lit.  124  have  been  taken. 

b  ;  Plowd.  276 ;  Steph.  2d  edit.  256.  (y)  2  Saund.  103,  n.  1 ;  Bro.  Ab.  Protes- 

(0  Com.  Dig.  Pleader,  G.  2  j   Steph.  2d  tation,  1,  5  j  Plowd.  276  ;  Steph.  2d  ed.  258. 

edit.  255,  259  ;  ante,  611,  612. 


(1)  Briggs  V.  Dorr,  19  Johns.  96. 

(2)  Vide  Snider  v.  Cru/;  2  Johns.  227. 
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II.  THB    the  exUHng  suit  it  is  sorplusage,  and  may  be  rejected  as  siidi  (z).    Hence 
2hi^'tv    ^^  App^strs  that  a  protestation  was,  even  before  the  recent  roles,  in  general 
ntof  of  the  ^^  unnecessarj  form  (a),  and  the  replication  might  at  once  deny  &e  iact 
plea.         intended  to  be  pnt  in  issue,  as  in  the  next  description  of  replications  (i). 
^^y-  ^^    Though  it  is  not  unusual,  -when  it  is  doubtful  whether  a  plea  is  sufficient 
^^^  '  ^  in  law  to  protest  the  legal  sufficiency  of  it  in  the  beginning  of  the  re^li(»r 
tion  ((?),  yet  this  is  unnecessary,  for  wi&out  such  protestation  the  phuntiff 
would  afterwards  be  at  liberty  to  object  to  the  plea  by  motion  in  arrest  of 
judgment,  writ  of  error,  &c.    The  pleading  over  to  certain  of  the  faetB, 
admits,  in  general,  the  truth  of  the  rest  of  the  allegations,  without  rec(^* 
[  ^618  ]  nising  the  legal  sufficiency  of  ^either  of  such  aUegations.     But,  as  will 
be  more  fully  explained  hereafter,  there  are  some  faults  in  pleading  which 
may  be  cured  by  pleading  overj  without  demurring.    In  point  of  form  the 
proper  place  in  which  to  introduce  a  protestation  in  a  -plea,  is  immediately 
after  the  words  actio  non^  &c.  (d)  ;  and  in  a  replication,  after  tiie  words 
precbicU  nofij  &c.  («). 
Reg.  Gen.      But  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  12,t  directs  «  tiiat  no  pratetMm 
w!*4.  reg^  shall  hereafter  be  made  in  any  pleading ;  but  either  party  shall  be  entiiled 
12,'  aboi-     to  the  same  advantage  in  that  or  other  actions  as  if  a  protestation  had  been 
ishin^pro-  made." 
testations. 

^^  ^  2dly.  The  next  description  of  replication,  at  onee  denying  the  pmHetir 
simple  de-  lorfact  intended  to  he  ptU  in  issue^  and  concluding  to  the  country ^  without 
nial  of  one  any  preamble,  and  without  a  former  traverse,  most  frequently  occurs  in 
fo^'  practice,  and  on  account  of  its  conciseness  ^ould,  when  admissible,  be 

adopted  (1).  Indeed,  the  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  13,  reqnir* 
a  traverse  or  denial  of  this  description  so  to  conclude  to  the  counti^  (/)• 
In  aesumpeit  and  otiier  actions  on  contracts,  when  the  plaintiff  domes,  and 
does  not  confess  and  avoid  the  plea,  this  replication  is  frequent ;  as  that 
the  defendant  was  not  an  infant  (^),  or  that  no  tender  was  made,  &c.  (&)* 
So  to  a  plea  of  accord  and  satisfaction,  the  pluntiff  may,  without  proteetar 
tion,  reply  either  that  the  defendant  did  not  deliver  the  pipe  of  wine  in  sat* 
isfaction,  or  that  the  plaintiff  did  not  accept  the  same  in  satis&ction  (0* 
So  in  actions  in  form  ex  delicto^  in  general,  when  the  plaintiff  denies  any 
allegation  in  the  plea,  the  better  and  shorter  method  *is  directiy  to  deny  tbo 
fiMst,  without  a  formal  traverse,  and  to  conclude  to  the  country  (k)  (2)« 
Thus,  if  the  defendant  has  pleaded  defect  of  fences,  or  a  prescriptive  ri^t 
of  common  or  of  way,  or  a  license,  instead  of  alleging  in  the  repIicatioD 
that  the  defendant  of  his  own  wrong  committed  the  trespasses,  or  other 
matters  complained  of,  and  then  adding  a  formal  traverse,  and  conchdioS 


(z)  Ck>m.  Dig.  Pleader,  N. ;  2  Saund.  103       («)  See  the  forms,  pastj  vol.  ii.  i  3  Wentw. 
b,  n.  1.  135. 

[a)  3  Lev.  425.  (/)  Post, 

\b)  See  the  form,  3  Lev.  105.  (g)  Post,  vol.  iS, 

[c)  Predndi  non,  because  "  protesting  thai 
the  said  plea  is  wholly  insufficient  in  law" 
for  replication  he  saith,  that,  &c. 

(<Q  Flowd.  276 ;  2  Saund.  103  a,  a.  I ;    see  ante,  605. 
aee  forms  Flowd.  276 ;  Com.  Dig.  Fleader.       (k)  1  Saund.  103  b. 
If. ;  postf  vol.  iii. 


{^g)    J'OSff  YOl.  UE, 

(0  Post,  vol.  iu.  J  LU.  Ent.  105,  106  J 
3ii«fy  whether  both  might  noi  b»irawrs»» 


I 


1)  Andnis  «.  Waring,  Bradner  v.  Demick,  20  Johns.  165, 404. 

2)  Vide  Snider  o.  Croy,  2  Johns.  428. 
Sec  Ameiican  Editor's  Fre£ftce. 
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with  a  yerificatioii,  (in  -which  case  there  must  be  a  rejoinder  re^flserting    ^^'^ 
the  matter  of  the  plea,  although  there  has  already  been  an  affirmative  ana  g^w  ^p^. 
negative),  the  proper  way  is  to  say  ^'  preducU  nan^  because,  &c."  and  niJ^'of  the 
tiien  immediately  denying  the  defect  of  fences,  or  the  obligation  to  repur,  plea. 
or  the  prescriptive  right  of  common  or  way,  or  the  license,  and  concluding  ^^*q^|^^ 
to  the  country  (I).    The  replying  with  a  formal  traverse  and  verification  is  p^ea. 
a  practice  tending  to  unnecessary  repetition  and  useless  expense,  and  it 
may  be  hoped  that  the  observation  *o{  the  learned  editor  of  Saunders'  [  ^619  ] 
Reports  (m)  will  have  the  effect  of  altering  the  practice  ;  which  was  repro- 
bated  in  the  time  of  William  3  (n),  and  in  tine  reign  of  George  2,  was 
considered  by  the  Court  as  an  antiquated  .mode  of  pleading,  tendmg  to  un* 
necessary  prolixity,  and  was  said  to  have  been  altered  of  late  (o).    In  this 
description  of  replication  care  must  be  taken  not  to  attempt  to  put  in  issoe 
any  immaterial  matter  ( j?).    The  form  of  traverse  has  been  already  no* 
ticed  (}). 

Sdlv  A 

8dly.  A  formal  or  9pecial  traverse  of  the  matter  alleged  in  the  plea,  and  formal  tnr 
eoncluding  with  a  verification  (r),  is  rarely  necessary ;  for  we  have  just  seen  ▼•»«  .with 
that  when  the  plaintiff  is  at  liberty,  without  introducing  any  new  matter,  to  ^^^^^^^^ 
deny  that  alleged  in  the  pica,  he  mav,  and  indeed  should  concisely  deny  it, 
ttid  conclude  to  the  country  ;  but  when  it  is  necessary  in  the  replication,  or 
other  pleading,  to  show  a  title  in  the  plaintiff,  or  to  introduce  new  matter 
inconsistent  with  that  stated  by  the  other  party  («),or  where  there  are  two 
affirmatives  which  do  not  impliedly  negative  each  other,  or  a  confession 
and  avoidance  by  argument  only,  a  traverse  was  considered  to  be  necessary 
for  otherwise  pleadbgs  would  run  to  infinite  prolixity  (f)  (1).  Thus, 
where  the  defendant  alleged  seiein  in  A.  from  whom  he  citumed,  the  plain- 
tiff could  not  in  his  replication  allege  seisin  in  B.  from  whom  he  cltums,  with* 
out  either  traversing,  or  confessing  and  avoiding  the  seisin  alleged  by  the 
defendant  (u).  So  where  'in  replevin  the  defendant  avowed  as  for  a  dis- 
tress damage  feasant,  and  the  plaintiff  pleaded  in  bar  a  right  of  common  in 
$lx  acres  of  land,  alle^ng  that  the  locus  in  qtw  was  parcel  thereof,  and  the 
defendant  replied  that  the  iplsiniW  formerh/  had  common  in  forty  acres, 
whereof  the  said  six  acres  were  and  are  parcel,  and  all  lying  open  togeth* 
er,  and  that  the  plaintiff  before  the  distress  purebred  two  acres,  parcel  of  the 
siud  fort^  acres,  whereby  the  right  of  common  became  extinguished,  as 
this  rephcation  did  not  confess  and  avoid  the  plea  in  bar,  it  was  held  bad 
for  not  traversing  the  right  of  common  in  six  years  only  (x) .  So  if  a  custom 
be  pleaded,  another  custom  or  prescription  repugnant  to  it  cannot  be  re* 
plied  without  a  traverse,  but  a  custom  or  matter  consistent  with  it,  or 

Q)  Id. ;  4  Barr.  320 ;  see  the  fonns,  postj  Reg.  Gen.  Hil.  T.  4  W.  A,  reg.  13,  ftut,  621, 
Tcu.  iii.  (s)  When  necessary  to  show  a  title  in  a 

fm)  i  Saund.  103  b.  rephcation,  Com.  Dig.  Pleader,  F.  13,  6. 3. 

[n)  1  Ld.  Raym.  641.  (0  1  Wils.  253 ;  1  Saund.  22,  note  2. 

[o)  1  Borr.  320.  («)  Cro.  Eliz.  30 ;   Cro.  Jac.  682  -,  Cro. 

[p)  AnU,6l2.  Eliz.  651;  6  Co.  25  b;  Dyer,  312b;  Com. 

[q)  Axte^  613,  615.  Dig.  Pleader,  6.  2,  3. 

(f)  See  m  general,  Steph.  2d  edit.  205  a       (x)  1  Leon.  43,  44 ;  Com.  Dig.  Pleader, 

mq.  where  this  now  almoest  disnsed  species  G.  2. 
cf  traverse  is  very  ably  explained ;  and  see 


(1)  Vide  BindoQ  v.  BMmm,  1  Johns.  516. 
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II.  THB    ^hich  only  qualifies  i  may  (jf)  (1).    In  trespass  to  land,  if  the  defendant 

^^^Dp    J^^^'^y  under  a  custom  in  a  manor  that  each  copyholder  shall  have  common 
I  of  the  ^^  ^pasture,  the  plaintiff  may,  under  a  traverse  of  the  custom,  show  another 
plea.  custom  defeating  the  operation  of  that  stated  in  the  plea,  as  regards  the 

2diy.  Of  locuB  in  quoj  viz.  a  custom  to  inclose,  &c.,  without  replying  such  custom 
pfea.^  ^  specially  (^z).  In  real  actions,  and  in  quare  impedU^  the  plaintiff  (then  call- 
ed the  defendant)  must  frequently  state  a  title  in  his  replication  inconsistent 
with  that  of  the  defendant,  in  which  case  a  traverse  is  necessary  (a).  But 
in'  personal  actions  it  is  not  in  general  necessary  to  state  a  title  in  the  repli- 
cation, when  the  defendant  by  his  plea  admits  the  plaintiff  to  be  mposseBsiony 
which  is  sufficient  against  a  wrong-doer  (5).  As  if  in  trespass  quare  claumim 
fregit^  the  defendant  plead  that  E.  F.  was  seized  in  fee  of  the  hcua  in  quoj 
and  enfeoffed  G.  H.  who  thereby  became  seized,  and  being  so  seized,  en* 
feoffed  the  defendant,  bv  which  he  became  seized,  until  the  plaintiff,  claim- 
ing by  color  of  a  prior  aeed  of  enfeoffment  made  by  E.  F.  by  which  noth- 
ing passed,  entered,  &c.,  here  the  plaintiff  may  well  traverse  the  feoffment 
supposed  to  have  been  made  by  E.  F.  to  G.  H.  without  making  tide ;  be- 
cause the  defendant  admits  the  plaintiff  to  be  in  possession  by  virtue  of  what 
amounts  to  an  estate  at  will,  but  if  the  plaintiff  were  to  traverse  the  titie  of 
E.  F.  then  he  must  state  his  own  title,  and  conclude  with  a  traverse  (c). 
Forms  of  When  a  formal  traverse  is  adopted,  it  ought  to  be  introduced  witii  a 
traverse.  p^Qp^j^  jjjye  or  inducementy  to  show  the  matter  contained  in  the  traverse  to 
be  material  ((2).  Where  no  new  matter  is  stated  in  the  replication,  and  a 
formal  traverse  is  adopted,  (though,  as  we  have  seen,  unnecessarily),  it  is 
usual  in  trespass,  after  the  words  ^^precludi  Tion^^  &c.  to  introduce  the 
traverse  with  the  allegation,  ''  that  the  defendant  of  his  own  wrong  com- 
mitted the  trespasses  complained  of,  in  manner  and  form  as  the  plaintiff 
hath  complained  agsdnst  the  defendant,  ^'  without  this^  that,  &c."  denying 
the  right  of  common  or  way,  &c.  as  stated  in  the  plea,  and  concluding 
with  a  verification  (e).  But  where  new  matter  is  to  be  stated  as  induce- 
ment to  the  traverse,  it  must  appear  to  be  sufficient  in  substance  to  defeat 
the  opposite  party's  allegation,  and  if  a  defective  titie  be  shown,  the  in- 
ducement will  be  bad  ;  though  in  stating  it,  so  much  certainty  does  not  ap- 
pear to  be  requisite  as  in  other  parts  of  pleading,  because  it  is  seldom 
traversable  (2),  tho  other  party  being  in  general  compellable  in  his  rejoin- 
der or  other  pleading  to  adhere  to  his  own  allegation,  which  has  been 
traversed  (/)•  The  usual  words  of  the  beginning  of  a  traverse  are, 
^^  without  this,  that,  &c."  (^ahsqfie  hoc)  ;  but  any  words  amounting  to  a  de- 
[  •621  ]  nial  of  the  •allegation  of  the  other  party  are  sufficient,  as  et  non,  &c."  (jg) 

(y)  1  Wils.  253 ;    Bac.  Ab.    Pleas  and  er,  G.  20 ;  see  1  M.  &  Sel.  680  j  Stephen, 

Pleading,  H. ;  1  M.  &  Sel.  680  ;  1  B.  &  P.  2d  ed.  226. 

285 ;  2  Leon.  209 ;  2  Hen.  Bla.  234.  (e)  See  the  forms,  Bast.  Ent.  622,  623 ; 

(z)  7  B.  &  C.  346;  9  Id.  671,  S.  C.  Co.  Ent.  656.    We  have  just  seen  that  a 

{a\  Oro.  Eliz..  288,  670 ;  Com.  Dig.  Plea-  formal  traverse  is  not  necessary  in  this  case, 

der,  F.  13:  W.  3  I.  10.  {/)  Com.  Dig.  Pleader,  G.  20.    When 

(Jb)  Id.  ihid. ;  8  B.  &  C.  534.  not,  see  id.  G.  17,  18 ;  1  Saond.  22,  n.  2. 

(c)  See  the  case  in  Poph.  1,  2.  {g)  Com.  Dig.  Pleader,  G.  1. 
Parker's  Rep.  131 ;  Com.  Dig.  Plead- 


(0 


(1)  In  trespass  quart  cUmtumfregit  the  defendant  pleaded  that  the  locus  in  quo  was  part 
of  a  jmblic  highway,  and  that  the  plaintiff  had  wrongfally  incumbered  it  with  a  gate ;  the 
plaintiff  replied  a  prescription  in  those  whose  estate  he  had,  to  maintain  a  gate  on  the  high- 
way ',  it  was  held  that  he  need  not  traverse  the  highway,  or  the  wrongful  incambering  it 
with  a  gate.    Spear  v.  Bicknell,  5  Mass.  225. 

(2)  Vide  Fowler  v.  Clark,  3  Day,  231 ;  Van  Ness  v,  Hamilton,  19  Johns.  371. 
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The  travene  mmi  neMier  be  too  large^  nor  too  narrow  (A) :  and  though    n.  rm 
i*  is  in  general  in  the  negattre  of  the  words  of  the  plea,  yet  time  and     '^''^' 
place,  or  other  matter  when  immaterial  most  not  be  inclnded  (i)  ;  but  the  ^f^f '^P^ 
words  in  manner  and  form  as  the  defendant  hath  in  his  said  plea  above  piea. 
alleged,  may  be  added,  for  they  only  pat  in  issne  matter  of  substance  (i).  Sdiy.  Of 
The  conclusion  must  before  the  recent  rules  in  general  have  been  with  a  ^^^  ^^ 
verifieationj  unless  where  no  new  matter  was  stated  by  way  of  inducement, 
or  where  the  traversed  comprised  the  whole  matter  of  theplea^  in  which 
ease  it  might  be  to  the  country  (I). 

It  is  a  general  role  that  there  cannot  be  a  traverse  after  a  traverse  where  i^o  trar- 
the  first  was  material,  and  of  matter  necessarily  alleged  (m).  As  if  the  ^^  ^  ^ 
plaintiff  has  declared  on  a  seizin  in  fee  in  B.  who  granted,  &c.  and  the  de-  tmverse 
fendant  shows  a  seizin  pur  autre  vie,  and  traverses  the  seizin  in  fee,  the 
plaintiff  cannot  waive  such  traverse,  and  traverse  that  he  was  seized  pur 
autre  vie,  for  this  would  be  a  departure  from  and  desertion  of  his  prior  al- 
legation, and  the  parties  are  not  to  go  on  od  infinitum  (n).  In  some  cases 
however  a  traverse  may  be  taken  after  a  former  apt  and  pertinent  one. 
As  where  in  a  transitory  action  there  is  a  special  local  justification  with  a 
traverse  of  the  place  laid  in  the  declaration,  the  plaintiff  may  either  join  in 
the  defendant's  traverse,  or  traverse  the  special  justification,  for  in  this 
case  the  place  laid  in  the  declaration  being  immaterial,  the  plaintiff  is  not 
bound  by  it  (o)  ,  and  the  same  rule  prevails  where  time  or  any  other  im* 
material  matter  alleged  in  the  declaration,  is  traversed  in  the  plea  (j[>). 
And  if  a  traverse  be  of  matter  immaterial  (9),  or  of  an  inference  of  law  (r), 
or  not  to  the  substance  and  point  of  the  action,  the  other  party  may  either 
demur  specially,  or  may  pass  it  by  and  tender  another  traverse  («). 

The  Beg.  Gen.  Hil.  T.  4  W.  4,  reg.  18,t  orders  that  "  all  special  Reg,  Gen. 
traverses,  or  traverses  with  an  inducement  of  affirmative  matter,  shall  con-  Hil.  T.  4 
elude  to  the  country,  provided  that  this  regulation  shall  not  preclude  the  ^3'  ^  ^^^' 
opposite  party  from  pleading  over  to  the  inducement  when  the  traverse  traverses. 
is  immaterial.'' 

The  king  is  allowed  to  take  a  traverse  after  a  traverse,  where  his  *title  [  *622  ] 
appears  by  o§ice  or  other  matter  of  record  ;  though  if  it  do  not  so  appear, 
such  second  traverse  cannot  be  taken  (f)* 

A  d^ect  in  a  traverse  can  only  be  taken  advantage  of  by  special  demur- 
rer ;  and  therefore  it  was  decided  that  where  the  inducement  to  a  traverse 
confesses  and  avoids  the  other  party's  title,  the  traverse,  though  idle  and 

(K)  As  to  this,  see  11  East,  407,  410, 411 ;  (n)  U,  ibid. 

1  IxL  Baym.  39;  ante,  613,  615.  (0)  1  Saaud.  22,  n.  2 ;  Com.  Big.  Plead- 

(»)  Td.;  Bac.  Ab.  Pleas,  H.  5.  er,   6.  18;  Bac.  Ab.  Pleas,  H.  4;    Lutw. 

{k)  2  Leon.  5 ;   Hardr.  39 ;   Com.  Dig.  1438 ;  1  Hen.  Bla.  403 ;  4  T.  R.  439,  440^ 

Pleader,  G,  It  tided  Bing.  135 ;  10  Moore,  reversed,  see  5  Id.  367 ;  2  Hen.  Bla.  182. 

502,  S.C.  (p)  Id.  ibid. 

(/)  1  Saund.   103  a,  b;  Dougl.  428,  and  {q)  Ante,  611,  612. 

see  Reg.  Gen.  Hil.  4  W.  4,  reg.  13,  infra.  (r)  AnUf  6 12. 

(ill)  Com.  Dig.   Pleader,  G.  17 ;  Vaugh.  (j)  2  H.  Bla.  186 ;    1  Saund.  22,  n.  2 ; 

62;  1  Hen.  Bla,  376  to  412.    And  see  the  Com.  Dig.  Pleader,  6.  19;  Bac.  Ab.  Pleas, 

reasons,  4  T.  R.  439,  though  the  decision  H.  4 ;  1  Hen.  Bla.  402,  403. 

was  reversed  in  5  T.  R.  367  :  2  Hen.  Bla.  (0  Vaughan,  62 ;  Com.  Dig.  Pleader,  G. 

182.  17, 19. 


t  See  American  Editor's  Preface. 
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n.  THB    \M  on  spctfal  devwrredr,  is  aiAed  by  a  geseral  dmBorver  <[«) ;  tndlaft  ia^ 
BODY,      material  traverse  |^),  or  the  want  of  a  traverse  when  necessary,  is  aided 
lapon  a  general  doQiarrer  and  by  vendict  or  pleading  over  (y). 

Qdij.  A.  With  irespeot  to  a  replication  denffing  tfie  effeH  of  fJupUa^  ofidAowmff 
^^^ '  a  pariimlar  breach  witikout  confessing  and  avdiding  the  pl^,  it  most  m- 
tng  a^^  qnently  isyccurs  in  debt  on  a  bond  conditioned  to  perform  coyenants,  he.  (a). 
)bfeach.  Wo  have  already  seen  (a)  ivhen  this  replication  is  necessary,  both  at  oom- 
pion  law  ^nd  under  the  8  ^  9  Wm.  8,  c.  11,  s.  8,  and  therefore  no  fbrther 
observations  thereon  will  b^  here  necessary. 
Sdly.  Conr  The  third  description  of  replication  adptiU^  either  in  words  or  in  elEect 
(^i^  the  fact  alleged  in  the  plea,  and  avaida  the  efiect  of  it  by  stating  new  mat- 
pnct^  the  ^^  X  ftcd  this  replication  frequently  occurs  in  practice.  The  general  role 
l^^ea.  )Ss  that  a  replication  muit  cor^e$%  and  avoid  or  traverse  the  maUer  stated 

in  the  plea  (6)  (1),  and  in  this  respect  a  re[^cation  resembles  a  plea  (c). 
Where  the  plaintiff  declares  on  a  fact  which  at  first  view  in  a  trespass,  and 
the  defendjsnt  in  his  plea  acknowledges  that  fact,  but  states  such  new  circum- 
stances, as,  if  tnie,  amount  to  a  justification,  if  the  plaintiff  can  suggest  ad* 
ditional  new  matter,  whi^h  shows  that  the  defendant's  plea  (tiiou^  imi)  wiU 
not  justify  the  trespass  committed,  he  ought  to  reply  that  new  matter  in  a 
special  replipation,  tb^at  the  defendant  may  demur  or  take  issue  upon  it 
Thus,  to  a  plea  in  trespass  justifying  under  a  warrant  upon  an  information 
for  treasonable  practices,  for  which  ofifence  the  plaintiff  had  been  admitted 
jto  bail  by  the  Chief  Justice  of  the  Ejng's  Bench,  the  plaintiff,  instead  of 
traversing  the  plea,  should  confess  and  avoid  it  by  replying  a  tender  and 
refusal  of  bail  (c{).  So,  where  to  trespass  quare  eUnuufnfregit^  the  da* 
(endant  pleaded  a  custom  applicable  to  all  farms  within  tiie  parish,  which 
were  not  exempted  by  special  agreement  or  otherwise,  and  the  plaintiff 
r  ^623  ]  traversed  the  custom  generally  ;  it  was  held  "^that  it  was  not  competent  for 
the  plaintiff  to  prove  that  his  particular  farm  was  exempted  by  special 
Ikgreement  .or  otherwise  (e)  ;  the  proper  mode  of  availing  himself  of  such  a 
defence  would  have  been  to  have  confessed  the  custom,  and  avoided  it  by 
showing  that  the  exceptiop  applied  to  his  fiann  (/)•  If  in&ncy  be  pleaded, 
|he  plaintiff  ip^j  reply  that  the  goods  were  necessaries,  or  titat  the  defend* 
imt,  after  he  came  of  age,  ratified  and  confirnied  the  promise  (^).  And 
replevin  to  pxi  avowry  by  a  freeholder  for  a  distress  damage  feasant,  the 
plaintiff  may  plead  in  b^r  ^  demise  to  him  fropi  the  defendant  (^)  ;  or  in 
trespass,  where  tbs  defendant  has  pleaded  wn  a»Mult  defneme^  the  plaintiff 
Admitting  that  be  made  the  first  assault,  may  reply,  showing  that  it  was 
Justifiable  (%).    3o,  to  a  plea  of  liberifm  tenementumj  the  plwitiff  may,  as 

(k)  I  Sauwi.  207,  npte  5 ;    22,  note  2 ;  (b)  Com.  Dig.  Pleader,  f}.  2 ;   Cro.  El. 

/Com.  Dig.  Pleader.  G.  22.  754  ;  4  B.  ^  C.  379,  per  Hojipyd,  J. 

(x)  1  Saund.  14,  n.  2 ;  4  Ann.  c  16,  s.  1.  (c)  See  ante,  525. 

An  imu^aierialisiue  is  not  cured  by  verdict.  (d)  ArUe^  610,  592;  2  Pla.  Rep.  1165: 

2  Saund.  219  a  j  Tidd,  9th  jed.  021.    Miter  ^nd  see  Carth.  280.                          ^ 

ps  to  an  informal  issue,  id.  (e)  2  Ypu.  6c  Jerv.  79. 

(y)  Com.  Dig.  Pleader,  Q.  22;  1  Saund.  (/)  Id, 

J4,  note  2.  (g)  Post,  vol.  iii. 

{z)  Com.  Dig.  pleader,  f.  14,  15.  (k)  Id. 

(a)  Antfi,  585.  (i)  Id.  /  2  Campb.  629. 


p)  XJf  States  V.  Baford,  3  peters^  3;., 


tEmcAmms  to  a  srcul  fi^a.  (28 

in  Mtolefia,  reply  a  dense  from  tiie  deieiMbunt  (ik),'()lr  frotii  setee  peiMi    a.  « 
•eked  of  the  eetete  before  the  defendaoi  had  or  claimecl  ta  have  any  tateiWl     *^^* 
in  the  locu9  in  quo  Q)  ;  or  if  the  defendant  has  justifiecl  und^  a  demise,  he  ^^ti^'^ 
may  show  a  notice  to  quit,  or  to  justification  under  a  distress  damage  and  avoid- 
feaiont^  may  reply  a  subsequent  conversion  (m).    We  have  already  seen  anceof  ther 
that  in  some  oases  a  plea  may  be  generitify  and  apparently  trcie,  and  yet  ^^^' 
Ihe  phttDtiff  may  safely  traverse  it,  and  need  itot  bring  forward  in  his  repH* 
aatioa  matter  whioh  dieprevee  the  plea  at  applied  to  the  subject  in  dispute. 
TboB,  in  trespass  to  land^  if  the  defendant  justify  under  a  custom  for  all 
eopyholders  to  rajoy  oommon  of  pastare  over  the  iocus  in  qua^  as  part  of 
the  waste,  tiie  plaiatiiF,  under  a  traverse  of  the  eustom  may  prove  another 
custom  for  the  lord  to  inclose  part  of  the  waste,  and  that  the  heus  in  qiuf 
was  inclosed  and  beoame  freed  from  the  oomnton  of  pasture  by  vfrtoe  of 
such  custom  (n). 

In  replications  of  this  description  it  is  necessary  that  the  material  parti^ 
of  the  defendant's  title  be  admitted  eith^  in  terms  or  in  effect  (o).  It  i^ 
indeed  a  principle  applicable  to  other  pleading  as  well  as  a  replication,  that 
by  not  traversing  the  statement  of  the  adversary,  it  being  material  and 
traversable,  its  troth  is  to  be  taken  to  be  admitted  (p).  It  behoves  the 
plaintiff  therefore  to  be  oaatious  in  deciding  whether  he  shcteld  detoy  tlis' 
aUegatioa  in  the  plea,  or,  admitting  its  apparent  truth,  should  obviate  or 
defeat  its  effect  by  an  assertion  of  new  matter.  It  is  not  unusiia^  to  admit 
ihe  material  facts  alleged  in  the  defendant's  plea,  in  exfire^i  terms,  by  staV 
iDg,  after  the  words  *preiAudi  non^  ^^  that  although  true  it  is  that  the  said  [  *624  J 
demise  was  made  to  the  defendant,  as  in  his  said  plea  is  alleged,  yet  for 
repEcation  in  tius  behalf  the  plaintiff  in  fact  eaith,  that,  &c.  >"  but  where 
the  plahitiff  in  the  subsequent  part  of  his  replication  claims  immediately 
from  the  defendant,  or  states  generally,  ^^  that  before  the  defendant  had 
any  thing  in  the  heu$  in  quoj  ftc."  this  form  appears  unuecessary  (qy ; 
though  it  may  he  advisable  to  adopt  it,  when  the  plaintiff  ciaims  titie  froitf 
a  party  alleged  to  have  been  seized  in  fee  prior  to  the  patty  under  whoiai 
ihe  defendant  claimed  (r).  When  the  replication  coitfpletely  confesses 
and  avoids  the  defendant's  plea,  it  should  not  oonclude  with  a  traverse  (#)  i 
though  as  it  introduceto  new  matter,  it  must  conclude  with  a  verification,  in 
order  tiiat  the  defendant  may  have  an  opportunity  of  answering  (ty.  A 
replication  of  this  nature  must  confess  as  well  as  avoid  the  eflfect  of  the 
defendant's  plea,  and  if  tiie  plaintiff  rely  on  some  excess  as  an  imprison- 
ment under  color  of  process  after  a  voluntary  escape,  this  mattel^'  should 
be  new  assigned,  and  not  replied  (u) .  For  a  replieatian  must  stafte  matter 
whidi  entities  the  (Adntiff  to  Ins  action  for  the  iome  trespassew  as  those 

(k)  JP^,  vol.  iii.  'j  Waies^  225]  1  East,  will  not  vitiate,  1  East.  212. 

212.  Cp)  JjitCf  521,  528,  612  ;  Stcph.  2(1  edit. 

(/)  Id. ;  Dyer,  171  b.  55*. 

(m)  3  Wiltes,  20.    Axtt,  173,  179^.    And  (^  Dyer,  171  b ;  SiY  Wm.  Jfoncs,  352 ;  t 

see  anU^  610,  612,  a»  to  replying,  Ac.  to  a  East,  212,  213. 

iostifieation  under  ^fi/trifaam.  (r)  Id, 

(h)  AhU,  S67,  619.  (s)  I  Saund.  22,  n.  2' ;  Id,  28,  n.  2  j  Com'. 

(d)  Dyer,  171  b ;  Sir  ^,  Jones,  352.    In  Dig.  Pleader,  2  G.  3.    So  wh6ire  a  plaintiff 

frespass  for  taking  and  driving  the  plaintiff's  sets  ap  matter  consistetit  vith,  hut  qualifv-' 

cattle,  tor  which   there  was  a  jnstificatton .  fng  the  matter  alleged  on  the  other  side,  m 

that  the  defendant  was  lawfully  possessed  of  ^ould  not  also  traverse,  1  Wils.  253. 

a  ckne,  and  that  faoe  took  the  cattle  there  (i)  1  Sannd.  10^,  im  notis. 

damage  feasant,  the  plaintiff  may  specially  (u)  2  Wils.  3,  4 ;  2  T.  R.  172 ;  sOd  dnUf 

reply  title  in  another,  as  whose  servant  he  592,  593,  and  posty  f)32/  635,.  as  to  \kMt 
entered,  and  the  fiiviug  unnecessary  aokw 


G24  FOSMs  Ain>  farto  (mp 


BODY. 


H.  TBS  wUeh  ave  mentioBed  in  and  attempted  to  be  justified  by  the  pka ;  of  irbieb 
deaoriptions  are  replications  of  new  matter,  showing  that  the  defendant  is  a 
trespasser  ah  tnttto  (2;)  ;  bnt  when  the  plaintiff  relies  on  trespasses  different 
from  those  pleaded  to,  he  must  new  utrngn  (9). 

4thly.  or  The  fourth  description  of  replication,  if  it  can  be  so  termed,  is  a  Ne» 
New  As-  Assignment  (z).  A  new  assignment  is  not  however,  properly  speaking,  a 
sipiment.  j^plioation,  since  it  does  not  profess  to  repi^  to  any  tUng  contained  m 
the  defendant's  plea,  but  if  so  vulgar  a  term  can  be  tolenued,  ^ves  the 
go-by  and  throws  aside  as  useless  the  previous  pleading,  or  rather  re-$taie9^ 
m  a  more  minute  and  eir<mm^:anitial  manner,  the  cause  of  aoCkm,  or 
some  part  thereof,  alleged  in  the  declaration,  in  consequence  of  the  defend- 
ant having  through  mistake  or  demgn,  omitted  to  answer  it  in  hie  plea  (a)* 
It  is  therefore  in  the  nature  of  a  new  declaration,  or  rather  it  is  a  more  pre* 
cise  and  particular  repitition  of  the  declaration  in  those  cases  where  the  law 
permitted  a  general  form  of  declaring  equally  appUeable  to  two  or  more 
states  of  fiftcts,  but  leaving  it  doubtful  in  the  description  whidi  was  intended* 
[  *625  ]  *The  necessity  for,  or  use  of,  a  new  assignment  arises  from  the  very  gen^ 
eral  mode  of  statement  sometimes  permitted  in  Hie  declaration,  and  the  lat- 
itude allowed  in  the  proof  of  many  of  the  allegations  therein.  It  is  ob▼^ 
ous  therefore  that  a  new  assignment  may  be  admissiUe  in  an  action  of  a»* 
eumpsit^  as  well  as  in  other  actions ;  as  if  to  a  declaration  in  indebitat^u  as- 
sumpsit far  goods  sold,  the  defendant  plead  a  plea  applicable  to  one  sale 
and  delivery,  but  not  to  that  in  relation  to  which  the  plaintiff's  present  ao> 
tion  was  brought,  he  may  new  assign  accordingly  that  he  brought  his  action 
for  the  price  of  other  goods  sold  and  delivered  (ft).  It  is  dear  that  in  otb 
er  cases  a  new  assignment  may  occur  in  assumpsit,  as  if  to  an  action  for 
goods  sold  the  defendant  plead  sl  judgment  recovered,  the  plaintiff  may  new 
assign  that  his  present  action  is  for  other  and  different  goods  sold  than  in 
the  action  in  which  the  judgment  was  recovered  («)•  And  there  is  a  re- 
eeut  instance  of  a  new  assignment  and  subsequent  pleadings  m  an  action  on 
a  bill  of  exchange  (d). 
Anses  On  reference  to  the  preceding  parts  of  this  treatise  relative  to  the  form 

^^u  ^o{^'  ^^  ^^^  declaration,  it  will  be  seen  that  the  cause  of  action  is  sometimes  de- 
decium-  scribed  in  very  general  terms.  In  actions  upon  contracts  the  declaration, 
tion,  when  special,  in  most  cases,  contains  a  tolerably  particular  description  of 

tiU^^^de-'^  the  true  cause  of  action ;  and  in  actions  for  torts,  where  the  form  of  deela- 
fendant  to  ration  is  m  case,  the  description  of  the  injury  is  also  in  general  sufficientty 
plead  aa  certain ;  accordingly  it  will  be  seen  that  a  new  assignment  rarebf  occurs  in 
^[^^^  those  forms  of  action  (e).  So  where  the  action  was  in  trespass,  a  general 
^  ^^  mode  of  declaring  in  trespass  quare  clausum  f regit  was  permitted ;  and, 

under  the  ordinary  form  of  declaration,  the  plaintiff  was  in  general  entitled 
to  recover  upon  proof  of  any  trespass  o(  a  similar  nature  to  that  stated  in 

(x)  1  Saund.  300  a ;  3  Wils.  20  ;  3  T.  R.  (b)  6  T.   R.   607,  see  also    Heydon   ♦. 

297,  298  ;  1  Hen.  Bla.  560,  561.    See  as  to  Thompson,  1  Adol.  ic  £11.  210.    It  was  sap. 

replying  excess,  Ace.  ante^  592,  593,  post,  632,  posed  otherwise  in  assumpsit,  Solly  «.  Neisn, 

635.  Trio.  T.  Exch.  1835,  Le^  Obs.   134,  135 ; 

(y)  2  Wils.  4.  see  post,  636,  637. 

{s)  See  in  general  Com.  Dig.  Pleader,  3  (c)  5  Term.  R.  607 ;  3  Wils.  304 ;  3  Bar. 

M.   34;  Bac.  Abr.  Trespass,   1.   42;  Vin.  Ac  Cres.  235;  5  D.  &  R.  87,  S.  C;  and  see 

Abr.  Trespass,  U.  a,  4,  and  Novel  Assign-  forms  pott,  vol.  iii.  Index,  New  Assignment, 

ment ;  1   Saund.  299,  note  6;  Steph.  2d  ed.  (d)  Heydon  v.  Thompson,  1  Adol.  Ac  £U. 

262  ;  Tidd,  9th  ed.  690.  210. 

{a)  3  Bla.  Com.  311 ;  Steph.  2d  ed.  266;  (t)  S&aposif  636. 
1  Saund.  299,  note  6. 
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t&y  dose  or  bud  in  Ae  satne  parish  that  has  been  commftted  by  1^  de^    n.  tbm 
fendani  before  the  commeneement  of  the  aetion.     Where  several  trespass*     '^^* 
es  had  been  committed,  some  of  vhieh  the  defendant  might  conceiTe  to  jll^'^j,. 
be  justifiable,  it  bad  become  highly  important  for  the  interests  of  defendants,  signme&ts. 
and  also  expedient  for  the  ends  of  justice,  that  the  true  cause  of  action,  in 
feepect  of  whieh  tbe  plaintiff  meant  to  proceed,  should  be  better  ascertain- 
ed by  the  record  ;  for  otherwise  the  defendant  might  be  misled  by  the  gelv 
erality  of  the  declaration,  and  be  met  at  the  trial  by  the  proof  of  a  differ- 
ent injury  {torn  that  which  he  came  prepared  to  dispute ;  and  on  other  ao- 
ooonts  it  was  often  very  desirable  for  Ae  defendant  to  confine  and  limit  in 
eome  degree  the  general  deseription  in  the  declaratie«n.     In  order  to  effect 
*that  object,  be  was  altowed  to  -frame  his  plea  in  such  a  manner  as  wonld  [  *(;26  1 
often  render  it  necessary  that  the  plaintiff  should  re^itaU  with  greater  pre* 
cision  and  particularly  (1),  the  real  cause  of  action  intended  by  his  decla* 
ration  ;  and  such  re-statement  was  termed  a  new  assignment.    This  rep^ 
titi$n  of  the  real  cause  of  action  occamoned  evasive  and  expensive  plead- 
ing, and  on  that  account  the  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  y.,t  di> 
rected  that  in  declaration  in  trespass  quare  dausumjreffitj  the  name  of 
the  close  or  its  abuttals,  or  other  particular  description,  should  be  added^ 
by  which  means  the  necessity  for,  and  utility  of  a  plea  oiUberum  tenemm- 
turn  has  in  a  great  measure  been  avoided. 

It  is  a  general  rule,  tiiat  where  the  defendant  has  committed  severed  When  s. 
trespasses  either  to  the  person,  or  the  personal  or  real  property  of  another,  "®^  **" 
some  of  which  were  justifiable,  and  others  not,  and  the  action  is  brought  ^^!^i^». 
for  those  trespasses  which  were  not  justifiable,  but  the   defendant  by  his  ry  in  gen- 
plea  answers  only  those  which  were  so,  then  the  plaintiff  should  new  as-  ^"^' 

Thus,  in  an  action  of  trespass  for  an  assault^  it  there  have  been  two  in  case  of 
assaults,  one  justifiable,  ma  the  ground  of  it  having  been  committed  in  tresmsses 
self-deiirnce,  and  the  other  not,  and  the  declaration  contain  only  one  count  ^^  ^^J^' 
for  an  assault,  and  the  defendant  plead  son  assault  demesne^  the  plaintiff  '^ 
should  new  assign  the  illegal  assault  (A).    In  a  case  of  this  description  we 
have  seen  that  the  defendant  cannot,  with  any  degree  of  certainty,  collect 
from  the  declaration  which  of  the  two  assaults  the  plaintiff  means  to  proceed 
for,  and  as  the  plaintiff  would  be  allowed  to  prove  either  under  the  declara- 
tion, it  becomes  a  matter  of  necessity  that  the  defendant  should  put  his  jus- 
tification upon  the  record,  or  otherwise  the  plaintiff  might  recover  at  the 
trial  on  proof  of  the  very  assault  which  was  legally  justifiable.    The  de- 
fendant is  therefore,  by  the  rules  of  pleading,  allowed  to  suppose  that  the 
action  was  brought  for  the  latter  assault,  and  he  consequently  pleads  son 
assauit  demesne.    Now,  in  such  a  case,  the  plaintiff  clinnot  safely  traverse 
this  plea,  for  if  he  were  to  do  so,  and  the  justification  were  to  be  proved, 
the  defendant  would  be  entitied  to  a  verdict.    The  reason  of  this  is,  that 
the  general  terms  of  the  declaration  are  confined  by  the  effect  of  the  plea 

(f)  1  Saund.  299  a,  n.  6 ;  1  Ld.  Raym.    excess,  ante,  492,  493 ;  2  Crom.  M.  &  Bos. 
465  ;  2  WUs.  3,  4.  338. 

(g)  The  plaintiff  mast  in  general  reply       (h)  Id,  Ibid, ;  2  Saund.  5  e,  5th  ed. 


\ 


1)  Troup  V.  Smith,  20  Johns.  43. 
See  American  £ditor's  Preface. 


620  FOEMB  AlW  FARM  OF 

B.  fn  and  ike  rdplieatEaa.  The  {>lea  admits  the  faetof  an  astaldfe  havng  beea 
^^^^'  committed,  and  then  gives  a  more  minute  asd  oireamstanlial  account  of 
New  as-  ^^  ^^  showing  how  it  originated,  and  what  cireumatanoes  rendered  it,  aa 
signments.  the  defendant  conceives,  justifiable.  By  traveling  the  plea  the  plaintiff  is 
held  to  admit  that  the  defendant  is  right  as  to  the  particular  assault  com* 
[  *627  ]  plained  of;  for  if  he  were  'allowed  to  traverse  the  plea,  and  afterwarda 
to  prove  an  assault  totally  unconnected  from  bH  circumstances  approach* 
ing  to  justification,  it  would  be  an  act  of  gross  deception  towards  the  d^ 
fendant.  The  issue  is  therefore  confined  to  such  an  assault  as  is  describ- 
ed in  the  plea,  if  any  sueh  has  actually  taken  place,  viz.  an  assault  commtl* 
ted  under  some  circumstances  of  provocatioa,  whiidb  the  defendaat  asserts 
amount  to  a  legal  excuse,  but  which  assertion  the  plaintiff  denies.  In 
order  to  avoid  this  result,  and  to  enable  the  plaintiff  to  give  evidence  of 
that  assault  which  was  wholly  destitute  of  excuse,  it  is  necessary  that  ha 
should  not  traverse  the  defendant's  plea,  but  correct  the  error,  or  affected 
error  into  which  the  plaintiff  has  fallen,  by  a  new  assignment,  vis.  by  stat> 
ing  that  he  brought  his  action  not  for  the  assault  alluded  to,  and  answered 
by  the  plea,  but  for  another  and  a  different  assault  committed  on  a  differ^ 
ent  oeeation.  The  same  observations  will  be  applicable  to  oases  where 
the  defendant  justifies  an  assault  or  other  trespass  under  process,  fce.,  and 
the  plaintiff  reUos  on  an  assault  or  trespass  committed  before  the  issuing  of 
the  writ,  or  after  the  return  of  it,  or  after  the  plaintiff  in  the  second  action 
was  discharged  by  the  plaintiff  b  the  first  action,  or  after  a  voluntary  es- 
cape on  process  in  execution  (i). 

If  9on  assauU  demesne  has  been  pleaded,  and  the  evidence  will  establish 
that  the  defendant's  battery  of  the  plaintiff  was  cxce9twej  and  more  than 
was  necessary  for  self  defence,  it  seems  that  according  to  the  latest  deci- 
sions the  plaintiff  may  under  a  de  injuria^  and  without  a  special  r6{dieatioo 
or  new  assignment  give  in  evidence  the  excess  (^  )  (1).  But  it  has  been 
decided  that  a  plaintiff  cannot  reply  de  injuria,  and  also  new  assign  thai 
the  defendant  committed  the  trespasses  with  more  violence  than  was  neces- 
sary, such  pleading  being  demurrable  for  duplicity,  though  if  not  demur- 
red to,  plaintiff  may  proceed  on  either  on  the  trial  (i). 

Trespasses      In  like  manner  in  trespass  for  injuries  to  pereanal  property,  where  there 
to  personal  [mve  been  two  or  more  injuries  to  the  same  property,  or  two  takings  of 
property,    ^^g^^^p  property,  a  new  assignment  will  become  necessary  in  cases  analo- 
gous to  those  we  have  noticed  with  respect  to  assaults  (Z).    Thus,  where 
in  an  action  of  trespass  for  taking  away  the  plaintiff's  oaks,  the  defmidaQt 
pleaded  that  the  oaks  were  standing  in  a  certun  close,  situate  in  the  manor 
of  A.  the  freehold  of  B.  who  felled  them,  and  justified  taking  them  away 
by  the  command  of  B.,  it  was  held  that  the  plaintiff  might  new  assign  that 
the  oaks  were  growing  in  his  own  close  within  the  manor  of  W.,  and  were 
other  oaks  than  those  mentioned  in  the  plea  (m).    And  in  transitory  actions 
of  this  nature,  not  only  the  place  but  the  time  may  be  made  material  by  the 
[  *629  }  plea,  *and  the  plaintiff  must  then,  when  it  becomes  necessary,  new  assign 

(t)  Saand.  249,  note  6,  and  see  2  Campb.        (k)  Thomas  v.  Marso,  5  Car.  &  P.  596. 
175;  1-       —    --  ™ 


Har 


Bing.  317  J  3  Taunt.  525,  526.  (/)  Ante,  626. 

(;)  Ante^  597,  n.  (e)  j  Reece  •.  Taylor,  1        (m)  1  Saond.  300  a. 
ar.  &  Wol.  Rep.  15. 


^MBdA^laifiaCiMa-oA. 
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(1)  Hannan  v.  Edesy  15  Mass.  3^* 
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Mm  iantftm  at  aii«tli»r  time  (n).    Bat  if  to  trespiss  for  nmoTiDg  goods^    b-  rai 
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and  oMtio^  fltnging,  or  throwing  goods  out  of  a  bam  the  plea  onl^  justifj    ^^ 
the  removal,  aad  except  the  casting,  flingiDg,  aad  throwing  the  gooods  oat  of  ^ew  as- 
a  barn,  the  plea  only  justify  the  removal,  and  except  the  oastiog,  flinging,  aigamwis, 
and  throwtag  die  gpods  out  of  the  bam,  no  new  assignment  is  necessary, 
and  piaintiff  may  recover  for  any  damage  done  by  the  excepted  act  if 
proved  under  the  ge&eral  issue  (a). 

And  in  trespass  for  an  injury  to  real  property  where  the  defendant  justi-  J^*^^^^ 
fies  uader  a  right  of  way,  &c.  if  the  defendant  has  used  the  way  in  a  dif-  peny. 
iofent  manner  from  what  he  was  entitled  to  do  by  virtue  of  the  prescriptioa 
or  grant,  the  plaintiiF  must  new  assign  (p).  So,  if  in  an  action  for  trespass* 
es  to  the  plttntiS's  land,  committed  with  oattle,  tiie  defendant  prescribe 
for  commonable  cattle  levant  and  eouehant^  and  allege  that  the  cattle  men- 
tioned in  tho  declaration  were  such  cattle,  and  in  truth  the  defendant  has 
put  on  such  cattle,  and  also  other  cattle  not  leutmt  and  eotiehant^  the  plain- 
tiff should  new  assign,  stating  that  he  brought  his  action  for  depasturing  the 
eemmon  with  other  cattle,  and  should  not  traverse  the  levaiMy  and  eouchan- 
Off  f  ioit  upon  suoh  a  traverse  it  would  appear  to  be  sufficient  to  show  any 
thing  which  exeuses  the  trespass,  and  the  number  mentioned  in  the  deelara^ 
tion  would  not  be  material  (9).  And  it  has  been  held  that  if  in  an  action 
for  breaking  and  entoring  the  plaintiff's  house,  land,  &c.  the  defendant 
plead  a  license  which  tho  plaintiff  had  revoked  before  any  of  the  trespasses 
for  which  the  aetton  was  brought  were  committed,  or  which  was  confined 
to  some  particular  act,  and  the  defendant  exoeeded,the  plaintiff  must  state 
the  revocation  or  e^ess  in  a  new  assignment  (r). 

In  all  the  preceding  instances  in  which  a  new  assignment  may  become  After  plea 
necessary,  it  will  be  observed  the  very  circumstance  of  the  new  assignment  ?^^^*J[^ 
aupposes  that  two  or  more  trespasses,  or  acts  apparentiy  amounting  to  tres-  tum. 
passes,  have  taken  place.    The  plaintiff  declares  in  the  new  assignment 
that  he  brought  his  action,  not  for  the  trespass  admitted  and  justified  by  th^ 
plea  but  for  anolher  and  different  trespaee  committed  upon  another  and  dif- 
ferent occasion^  and  which  the  defendant  has  not  answered  by  his  plea  («). 
And  in  general  the  effect  of  the  new  assignment  is,  to  admit  that  one  of 
tbe  assaults,  or  apparent  trespasses,  has  been  justified ;  and  it  operates  as 
an  entire  waiver  *or  abandonment  of  that  particular  trespass  (f).    But  it  [  *629  ] 
may  often  occar  in  trespass  to  real  property  that  a  new  assignment  will  be* 
eome  necessary  on  a  different  ground.     We  have  seen  that  in  declaring  in 
trespass  for  an  injury  committed  by  breaking  and  entering  the  plaintiff 's 
dose,  it  vfoi  unnecessary  to  give  either  the  name  or  abuttals  or  any  specific 
description  of  the  <dose,  and  that  it  was  su£Seient  to  state  the  pariaii  or 
place  in  which  it  is  sitqate  (u).    Under  that  general  description  it  was  ob- 
vious the  plaintiff  would  be  entitled  to  give  evidence  of  any  act  of  tres- 
pass committed  by  the  defendant  in  any  close  of  the  plaintiff  within  the  par- 

fn)  1  Saand.  SOO  a;  2  Ld.  Raym.  1015,  the  declaration,  by  specifying  the  particular 

r^;  Neville  v.  Cooper,  2  Crom.  Ac  M.  32^  5  acts  to  which  the  license  extended  in  his 

ana  see  Bush  v.  Parker,  1  B^ng.  N.  C.  7^.  plea.    See  post,  631,  11  East,  451. 

^p)  1  T.  R.  560,  562.  (s)  See  the  usual  forms,  jpw^,  vol.  iii. 

[q)  Willes,  638  :  2  Saund.  346  e.  h)  See  16  East,  82,  86  j  1  Saund.  299  a, 

[r)  See  3  Carapb.  523  j  1  Saund.  300  c,  d,  n.  6  j  2  T.  R.  176,  177 ;  per  Cur.  10  East^ 

4th  ed.    Bat  this,  it  appears,  only  applies  tQ  80 ;  postf  632,  633. 

those  cases  in  which  the  declaration  is  con*  (u)  See  ante,  394.    It  seems  to  hav^  been 

^ned  to  a  single  act  of  trespass,  or  in  which  sufietqtff  to  na^e  the  confffy  only,  id^ 

fiiie  defendant  confines  the  ^nen^  teniis  pf 
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iiedar  parUi  or  place  menlMMied  in  the  deelantioa ;  mA  die  eoneeqaenee  of 
this  was,  thai  the  defendant  was  uder  some  diffienlfy  in  knowing  in  what 

New  as-     V^^  ^^  ^  particniar  parish  or  place  the  alleged  trespass  was  oomnutted ; 

aigiiMniis.  aod  unless  he  oould  obtain  a  specific  description  of  the  particolar  close,  he 
would  not  know  what  he  was  to  cone  prepared  to  dispote  at  the  trial.  To 
remedy  that  inconvenience,  we  have  seen  that  the  defendant  was  penaitted 
to  plead  the  plea  of  Uberum  tenementum,  or  as  it  was  called  the  eammim 
bar  (x).  This  plea  the  plaintiff  can  seldom  safelj  traverse  if  the  declara- 
tion did  not  describe  the  close  by  name  or  abattals,  for  if  he  did  so,  and 
the  defendant  conld  prove  that  at  the  time  of  the  supposed  trespasses  he 
had  any  land  within  the  particular  parish  or  place  laid  in  the  declaration, 
the  issue  most  be  found  for  him  (y(  (1)  ;  and  il  was  perhaps  reasonable  that 
it  should  be  so,  for  the  object  of  the  plea  of  freehold  in  such  a  case  being 
to  compel  the  plaintiff  to  give  a  more  particular  description  of  the  partic- 
ular dose  alluded  to  in  his  declaration,  in  the  event  of  his  declining  to  ^ve 
the  required  information,  he  was  held  to  admit  that  the  defendant  was 
right  as  to  the  particular  place,  and  the  only  issue  raised  hy  the  replication 
was,  whether  the  defendant  could  prove  that  he  had  any  close  answering 
the  description  contained  in  his  plea.  If  plaintiff  therefore  were  not  able 
to  traverse  the  plea  of  Ubemm  tenenientum  with  safety,  he  was  driven  to 
a  new  assignment,  in  which  he  stated  the  jdace  with  proper  exactness  (iz). 
This  was  usually  done  by  setting  forth  the  name  and  abuttals  of  the  close, 
and  in  case  the  defendant  has  given  any  particular  description  to  the  close 
mentioned  in  his  plea,  the  description  of  the  plaintiff's  close  in  the  new 
assignment  must  be  such  that  a  plain  difference  may  be  perceived  between 
the  place  so  newly  assigned  and  that  mentioned  in  the  plea  (a)  (2)«  It 
may  be  observed  with  respect  to  new  assignments  after  the  plea  of  Wferum 

[  *630  ]  teHementunij  that  whenever  ^the  defendant  possesses  any  close  which  he 
describes  in  his  plea,  and  alleges  it  to  be  his  soil  and  freehold,  the  effect 
of  a  new  assignment  is  entirely  to  exclude  the  consideration  of  any  tres- 
pass committed  within  such  close.  The  plaintiff  in  his  new  assignment 
avers  that  the  place  newly  assigned  is  another  and  different  place  from 
that  mentioned  in  the  plea,  and  he  hereby  waives  and  abandons  any  claim 
in  respect  of  trespasses  committed  in  the  latter  place.  And  the  same 
jHrinciple  supports  the  position,  that  where  the  defendant  in  his  plea  speci> 
fies  a  particular  trespass,  and  justifies  it,  and  the  plaintiff  new  assigns  in 
respect  of  a  different  trespass,  the  former  trespass  is  considered  to  i^  en- 
tirely abandoned  (i).  And  as  in  the  latter  case  the  new  assignment  sup- 
poses two  different  treepaeses^  so  in  the  former  it  supposes  two  different 
fdaeee  ;  for,  as  we  shall  see  more  particularly  herei^ter,  whenever  the 
plaintiff  and  defendant  are  agreed  as  to  the  particuhir  trespass  ix  place, 
and  there  appears  sufficient  upon  the  record  to  ascertain  and  indenmify  it, 
a  new  assignment  is  unnecessary  and  improper  (c). 

(z)  See  anttf  503 ;  11  East,  51.  (a)  Dyer,  264 ;  Cio.  Jac.  594 ;  Cro.  Eliz. 

\y)  2  Taunt.  156 ;  per  Lawrence,  J.  7  T.  365,  492 ;   Bro.  Tresp.  203 ;  1  Saund.  299 

B.  335 ;  1  Saund.  299  b,  c  j  Com.  Dig.  Plea-  c,  300  c,  5th  ed.  j  seo  the  form,  posu  vol. 

der,  3  M.  34  J  1  B.  &  C.  489  J  2  D.  &  R.  iii. 

719,  S  C.  (h)  See  15  East,  235 ;  16  Id.  82,  86 :  1 

(x)  2  Salk.  453;  6  Mod.  117;  Willes,  Saund.  299  c,  5Ui  edit 

323 ;  2  Bla.  Rep.  1089 ;  1  Saund.  299  b,  (c)  Fost,  632,  633 ;  1  Saund.  300  b,  note, 

note.  5tQ  ed. 


(2) 


(1)  EUet  e.  Pullen,  7  Halst.  357. 

HoUock  V.  Bobinaoii,  2  Caines,  233  \  £Uice  v.  Beyer,  8  Wend.  503. 
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The  CMes  of  uew  aarigDmeot  we  hftve  hitherto  considered,  are  thoeo  in    u.  xm 
which  the  trespass  complained  of,  or  the  place  in  which  it  was  commit*     ^^^* 
ted,  have  been  whoUjf  mistaken  or  evaded  bj  the  defendant  in  his  plea,  x^^',^ 
And  in  these  cases  the  plaintiff  merely  new  assigns,  without  taking  any  ngnsmyi. 
other  notice  of  the  plea  than  stating  that  it  was  wholly  foreign  to  the  true  in  what 
ground  of  complaint,  and  that  it  does  not  at  all  meet  the  declaration.  <»^^  ^ 
But  the  same  cause,  vis.  the  generality  of  the  declaration,  which,  as  we  ^^^^ 
have  seen,  often  gives  rise  to  a  plea  entirely  foreign  to  the  real  caose  of  part,  and 
action,  may  sometimes  have  the  effect  of  producing  a  plea  whereby  some  ^^  ^ 
of  the  trespasses  which  the  plaintiff  complains  of  are  answered,  but  otb-  ^^^ 
era  are  left  entirely  unnoticed.     Thus,  where  the  plaintiff  complains  in 
his  declaratiott  that  the  defendant  on  a  certab  day,  ^^  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  of  the  action," 
committed  trespasses  in  the  plaintiff's  close,  the  plaintiff  will  be  at  liberty 
under  this  allegation  to  prove  any  number  of  acts  of  trespass  committed 
by  the  defendant  within  the  space  of  time  mentioned,  in  any  part  of  the 
close.    Now  it  may  happen  that  the  defendant  claims  a  right  of  way,  or 
common,  &c.  in  the  plaintiff's  close,  and  as  he  has  no  means  of  tolling 
from  the  declaration  whether  the  plaintiff's  cause  of  complaint  is  confined 
to  acts  committod  in  the  exercise  of  such  right  of  way  or  common,  &o., 
or  whether  any  other  acts  of  trespass  are  complained  of,  he  is  allowed  to 
assume  the  former,  and  may  consequently  justify  under  such  alleged  right. 
In  this  case,  if  the  plaintiff  dispute  the  existence  and  validity  of  the  right 
of  way   or  common,  he  will    of  course   traverse  *the  defendant's  plea.  [  *681  ] 
JBut  the  effect  of  such  traverse  without  any  new  assignment,  will  be  to 
confine  tiie  issue  to  tlie  question  of  the  right  of  way,  &c.  as  pleaded  by  the 
defendant ;  and  if  this  should  be  found  in  the  defendant's  favor,  he  will  be 
entitled  to  a  verdict  (d).    If  therefore  the  defendant  has  committod  any 
acts  of  trespass,  which,  supposing  him  to  be  entitled  to  the  alleged  right 
of  way,  &c.,  would  not  be  justified  by  it,  it  will  be  necessary  for  the 
pUintiff  not  merely  to  traverse  the  plea,  but  also  to  new  assign  in  respect  q£ 
each  other  trespasses,  and  aver  in  his  new  assignment  that  the  action  was 
brought  OS  well  for  the  trespass  or  trespasses  mentioned  in  the  plea,  as  for 
the  trespasses  newly  assigned  (^).     Thus,  where  the  plaintiff  complained 
in  the  declaration  that  the  defendant  had  committed  trespasses  in  his  closes, 
and  the  defendant  pleaded  that  one  of  the  closes  was  called  Blackacre,  and 
the  other  Whiteacre,  and  pleaded  that  they  were  his  freehold,  the  plaintiff 
traversed  that  Blackacre  was  the  defendant's  freehold,  and  new  assigned 
in  respect  of  trespasses   in  twenty    acres  other  than  Whiteacre;  upon 
this  it  was  objected,  that  by  new  assigning,  the  plaintiff  had  waived  the 
former  pleadings  as  to  all,  and  therefore  ought  to  have  omitted  the  traverse ; 
but  the  Court  disallowed  the  objection,  and  held  that  as  the  defendant  had 
pleaded  in  respect  of  some  of  the  places  in  which  the  plabtiff  intended  to 
lay  the  trespass,  the  plaintiff  was  at  liberty  to  answer  as  to  that  part,  and 
that  the  defendant  was  not  entitled  to  waive  his  plea  thereto  and  fJead  to  all 
de  novo  (/).     So  where  an  action  is  brought  for  fishing  in  a  certain  river, 
being  the  plaintiff's  fishery,  and  the  trespass  intended  by  the  declaration  is 
for  fishing  to  the  extent  of  two  miles  and  upwards ;  if  the  defendant  plead 
that  he  is  seized  in  fee  of  ten  acres  adjoining  the  river  and  prescribes  for  a 

(d)  I  Saund.  300  b,  c,  5th  ed.  j  and  see  2  B.  290,  S.  C. 

Campb.  175,  176.  (/)  Cro.  Eliz.  812,  and  see  7  B.  C.  346 : 

re)  1  S&uQd.  300  b,  c,  7  B.  &  C.  346 ;  9  9 1>.  &;  B.  897,  S.  C. 
D.  dc  B.  897,  S.  C.  9  B.  de  C.  613 ;  4  M.  & 

Vol.  I.  82 
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n.  TflB    freo  Miery  in  the  mtv  along  the  side  of  the  ten  acreSi  the  plaintHf  oaght 

*^^*      not  merely  to  traverse  the  prescription,  and  go  to  issne  npon  it,  because  at 

^^y-        the  trial  he  would  not  be  permitted  to  giro  eridence  of  any  act  of  fishing 

signmeiits.  ^7  the  defendant,  either  above  or  below  the  ten  aeres,  for  the  question  would 

be  confined  to  the  prescription  only ;  but  the  plaintifT  should  abo  new  (ungn 

and  state  that  the  trespass  complained  of  was  not  only  for  fishing  in  the 

river  adjoining  the  ten  acres,  but  also  above  and  below  the  same,  and  then 

the  defendant  will  be  under  the  necessity  of  giving  some  answer  to  the 

whole  trespass  (^).  •  In  this  case  it  has  been  obiserved,  that  without  a  new 

assignment  the  pli^ntiff  would  run  a  great  risk  of  being  tricked ;  for  if  the 

prescription  were  found  for  the  defendant,  he  would  succeed  ia  the  action, 

though  guilty  of  almost  the  whole    trespass  for   which  the  action  was 

brought  (^).     Upon  the  same  principles,  in  the  case  before  adverted  to 

r  *682  1  ^f  ^  "g^^  ^  ^^7i  ^^*  pleaded  by  the  defendant,  *where  the  plaintiff  dis- 

putes  £e  alleged  right,  and  also  affirms  that  the  defendant  has  committed 

trespasses  in  other  parts  of  his  land,  he  should  traverse  the  right  of  way, 

and  new  assign  for  trespasses  extra  viam  (A). 


When  a         It  wHl  be  observed  to  be  perfectly  clear  that  the  mode  of  pleading  by 
Sffnm«nt    ^^^^''^  ^^  °®^  assignment,  is  inapplicable  where  only  a  single  act  of  tres- 
is nnnec-    pass  is  comphuned  of  in  the  declaration ;  but  where  the  declaration  is 
esvary  and  capable  of  covering  several  trespasses^  and  the  defendant  pleads  some  mat- 
improper,   ^jp  ^f  justification  which  only  applies  to  part^  it  seems  to  be  open  to  the 
plaintiff  both  to  traverse  the  justification  and  to  new  assign  in  respect  of 
the  trespasses  unanswered  in  all  cases  of  trespsss,  whether  to  the  person 
or  to  personal  or  real  property.    And  although  where  only  a  single  act  of 
trespass  is  complained  of,  this  mode  of  pleading  would  in  general  be  ob- 
jectionable (t)  ;  yet  where  the  trespass  is  of  a  continumg  nature,  as  in  the 
case  of  imprisonment,   or  remaining  in  possession   of  a  house  or  goods 
under  color  of  process,  the  plaintiff  may  it  should  seem  dispute  the  writ, 
Jtc.  and  also  new  assign  in  respect  of  a  continuation  of  imprisonment, 
possession,  &c.    unauthorized  by  the  process  even  supposing  it   to   be 
valid  (*). 

In  the  course  of  the  preceding  pages  it  has  been  more  than  once  inci- 
dentally observed,  and  from  the  whole  tenor  of  what  has  been  said  on  the 
subject  of  new  assignment  it  will  be  collected,  that  it  can  never  "be  neces- 
sary for  the  plaintiff  to  new  assign  where  there  has  been  only  a  single  act 
of  trespass,  except,  as  we  have  lately  seen,  where  that  act  has  been  of  a 
continuing  nature,  (in  which  case  it  may  perhaps  more  properly  be  sud  to 
consist  of  several  acts  of  trespass,)  or  except  where  the  plea  of  Uberum 
tenementum  has  rendered  a  particular  description  of  the  loeus  in  quo  neces- 
sary. And  in  general,  where  a  new  assignment  is  unnecessary,  it  will  be 
improper  and  sometimes  fatal  to  the  plaintiff's  right  to  recover.  It  has 
been  shown  that  in  general  the  object  of  a  new  assignment  is  to  correct 
an  error  or  affected  error  in  the  defendant's  plea,  and  that  (where  there  is 
no  traverse  of  the  plea)  it  operates  as  an  entire  waiver  and  abandonment 
of  the  particular  trespass  justified  by  the  plea  (Z).    And  upon  this  ground, 

(g)  X  Saond.  300  c,  5th  edit.  assigning,  in  answer  to  a  plea  justifying  nn- 

(h)  1  Sannd.  300  c,  5th  edit. ;  9  B.  &  C.  der  k  JUsri  facias,  4  Bing.  729 ;  S.  C.  in  £r- 

613 ;  6  Bing.  196 ;  2  Bing.  26.  ror  in  1  M.  &  P.  783 ;  and  2  Y.  &  J.  304  ; 

t)  Thomas  v.  Marsh,  5  Car.  &  P.  596.  ante,  610,  612.    See  further  as  to  Excess, 

k)  1  Bing.  317 ;  2  Campb.  175 ;  3  Taont.  m/c,  592,  593,  624,  626 ;  post,  635. 

As  to  reifying  its  anjiria,  and  new  (i)  AmU,  628« 
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in  a  oase  if  b^re  the  plaintiff  brought  trespass  for  false  imprisonment,  and  n. 
the  defendant  justified  under  prooess,  which  was  in  fact  irregular,  but  the  ^ 
plaintiff  (instead  of  traversing  the  plea  as  he  ought  to  hare  done,  and  rely-  x^lewu- 
ing  on  the  irregularity,)  new  assigned  that  the  trespass  complained  of  vras  si^unents. 
upon  another  and  a  different  occasion^  it  was  held  that  *he  was  bound  to  r  vggg  i 
prove  a  new  and  substantive  trespass  wholly  unconnected  with  the  process 
and  diat  as  there  was  only  one  arrest  and  imprisonment  proved,  which 
would  have  been  authorised  by  the  process  had  it  been  regular,  it  was  an- 
swered by  the  plea,  and  the  defendant  was  therefore  entitled  to  a  ver- 
dict (971).  Upon  the  same  principle,  where  the  defendant  described  the 
place  in  which  the  trespass  was- alleged  to  have  been  committed  in  his  plea, 
and  justified  under  a  right  of  common  there,  and  the  pliuntiff  new  assigned, 
setting  out  the  abuttals  of  the  loeu%  m  quo^  and  alleged  in  the  usual  form 
that  the  closes  newly  assigned  were  other  and  diflbrent  closes  than  the  place 
'  mentioned  in  the  plea,  and  it  appeared  at  the  trial  that  they  were  the  same,  it 
was  held  the  defendants  were  entitled  to  a  verdict  on  the  new  assignment. 
And  the  Court  observed,  that  the  plea  of  not  guilty  to  the  new  assignment 
put  the  whole  of  it  in  issue^  a  part  of  which  was  that  the  closes  were  dif- 
ferent from  that  mentioned  in  the  plea  (n). 

Such  being  the  effect  of  a  new  assignment,  where  only  a  angle  act  of 
trespass  has  been  committed,  it  is  equally  plam  that  where  only  one  such 
act  is  chafed  in  the  declaration  and  is  justified  by  the  defendant,  the  plain- 
tiff cannot  traverse  the  defendant's  plea  and  also  new  assign.  In  a  case 
where  the  plaintiff  complained  of  a  single  act  of  trespass  in  each  count 
of  the  declaration,  and  the  defendant  justified  each  of  the  trespasses  thus 
charged  in  his  pleas,  and  the  plaintiff  traversed  the  matter  alleged  in  justi- 
fication, and  also  new  assigned  in  respect  of  other  acts  of  trespass ;  the 
Court  held,  on  demurrer,  that  this  mode  of  pleading  was  objection- 
able on  the  ground  of  duplicity^  and  that  it  was  an  attempt  by  a  new  as- 
signment to  amplify  the  cause  of  action  stated  in  the  declaration :  and  they 
o^erved  that  the  object  of  a  new  asMgnment  was  to  lay  out  of  the  question 
all  that  the  defendant  had  pleaded,  by  saying  that  the  trespass  stated  and 
justified  by  the  defendant  was  not  that  which  the  plaintiff  had  complained 
of  in  his  declaration  (o).  So,  in  another  case,  where  the  plaintiff  alleged  a 
single  act  of  trespass  in  his  declaration,  and  the  defendant  pleaded  a  justi- 
fication thereto,  to  which  the  plaintiff  replied  de  injuria^  and  also  new  as- 
signed that  the  defendant  committed  trespass  at  other  times,  the  Court 
held  it  to  be  clear  that  where  a  single  act  only  of  trespass  was  laid,  and 
not  diverria  vieSbut  et  diebuSj  and  that  act  was  covered  by  the  plea,  there 
could  be  no  new  assignment  (/?). 

Again,  as  the  object  of  a  new  assignment  is  to  correct  an  error  in  the 
plea,  and  to  aver  that  the  defendant  has  omitted  to  answer  the  'whole  or  a  [  *684  ] 
part  of  the  true  ground  of  complabt,  it  can  never  be  necessary  to  new  as- 
ngn  where  the  defendant  in  his  plea  justifies  or  attempts  to  justify  all  the 
trespasses  in  respect  of  which  the  plaintiff  proceeds.  Thus,  where  the  dec- 
laration charged  that  the  defendant  assaulted  and  imprisoned  the  plaintiff,  and 
during  such  imprisonment  assaulted  and  struck  him,  and  the  defendant  justi- 

(m)  16   East,    82.    Where  the    trespass  Moore,  33 ;  on/e,  5d2,  593,  632|  poi^,  635. 

charged  is  a  single  act,  but  is  committed  m  a  (»)  i^  East,  235. 

more  violent   manner  than  the  subject  of  (0)  10  East,  73  and  81,  n.;  see  also  Tho- 

jastiflcation  authorized,  this  should,  it  seems  mas  v.  Marsh,  5  Car.  6c  F.  596. 

be  put  on  the  record  in  a  repUcaiion,  and  not  (p)  7  Tannt.  156. 
at  a  aev  assignment  of  a  dMaot  tratpoM.  7 
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Ik  m    fied  an  arrest  and  imprisonment  nnder  process,  and  also  justified  the  beating, 
'^^'     in  oonsequence  of  subsequent  outrageous  and  violent  conduct  on  the  part  of 
iS^'ts-     ^^^  plaintiff,  it  was  held,  that  although  the  defendant  proved  the  first  part  of 
nignrnTintn  his  justification,  viz.  the  arrest  nnder  process,  yet  as  he  fiiiled  to  show  a 
9vfficient  cause  for  the  battery,  the  plaintiiF  was  entitled  to  a  verdict  with- 
out having  new  assigned  (9). 

Upon  the  same  principle,  apparently,  it  has  been  held,  in  the  case  of  a 
license  pleaded,  that  where  the  declaration  alleged  the  commission  of  tres- 
passes on  divers  days  and  timee^  and  the  defendant  pleads  a  license  gen- 
erally, viz.  on  the  several  days  and  times  when,  fcc,  without  confining  the 
generality  of  the  declaration  by  specifying  any  particular  trespass  or  tres- 
passes, he  is  bound  to  show  a  license  co-extensive  with  the  trespasses 
proved  ;  and  that  dierefore  the  plaintiif  having  shown  a  trespass  prior  to 
the  license  was  entitled  to  a  verdict  on  the  general  replication  de  injuriay 
without  any  new  assignment  (r). 
New  as-         Another  case  in  which  a  new  assignment  is  unnecessary,  is  where  in  trea  - 
sisnment    pi^gg  to  real  property  the  plaintiff  describes  the  close  by  its  name  in  the 
wurr^itt  declaration,  (as  since  Reg.  Gen.  Hil.   T.  4  W.  4,  reg,  V.,  he  must  do, 
name  or     subject  to  a  special  demurrer  if  omitted,)  and  the  defendant  pleads  hbe- 
abuttak,     ^rum  tenementum^  without  giving  any  more  specific  description  of  the  Uh 
tion^"^  <m«  in  quo  than  the  plaintiff  had  done.     We  have  seen   that  in  all  cases 
close  is      where  the  plaintiff  had  given  no  particular  designation  of  the  locus  in  quoy 
stated  in     ^^  general  plea  of  liberum  tenementum  compelled  him  to  new  assign,  or 
lion  aTis    Otherwise  the  only  question  at  the  trial  was,  whether  the  defendant  could 
now  re-      support  his  plea  by  showing  that  he  possessed  any  land  within  the  paririi 
i^l^^^y   or  place  named  in  the  declaration  (s).     But  it  has  been  considered,  that 
HiLT.  4    wherever  the  plaintiff  ascertains  the  place  in  his  declaration,  the  plea  of 
W.  4,  reg.  liberum  tenementum  cannot  be  supported  (t).    And  at  all  events  it  is  clear 
^'  that  it  can  be  of  no  avail  to  the  defendant  in  a  case  of  this  description, 

where  he  merely  follows  the  name  given  by  the  plaintiff  in  his  declaration. 
Thus,  where  a  declaration  stated  a  trespass  in  the  plaintiff's  close  called 
the  Folcbfard^  in  the  parish  of  A.,  and  the  defendant  pleaded  that  the  said 
close  in  the  declaration  mentioned  was  his  freehold,  which  the  plaintiff  tra- 
versed, and  upon  the  trial  it  appeared  that  both  the  plaintiff  and  defend- 
[  *685  ]  ant  had  a  close  called  the  Foldyard;  it  was  held  by  *the  Court  that  the 
plaintiff  having  proved  a  trespass  committed  in  his  close,  was  entitled  to 
recover,  and  that  there  was  clearly  no  necessity  for  a  new  assignment ;  that 
in  order  to  compel  him  to  new  assign,  as  a  name  was  given  to  the  close  in 
the  declaration,  the  defendant  should  have  given  some  further  description 
in  his  plea ;  and  that  as  the  issue  stood,  the  question  was,  whether  the  close 
described  in  the  declaration  as  the  plaintiff's  was  the  defendant's  freehold 
or  not  (u).  And  in  another  case,  where  the  plaintiff  after  the  plea  of  Vhe- 
rum  tenementum^  had  newly  assigned  that  the  locus  in  quo  '^  abutted  on  cei^ 
tain  closes  called  A.,  B.,  and  C,  or  some  or  one  of  them,"  to  which  the 
defendant  again  pleaded  Kberum  tenementum;  and  it  appeared  in  evidence 
that  the  plaintiff  had  a  close  abutting  on  A.,  and  the  defendant  a  close 
abutting  on  B.  and  C,  it  was  held  that  the  plaintiff  was  entitled  to  a  ver- 
dict on  the  new  assignment  (x). 
It  is  of  no  avail  to  new  assign  an  excess  in  committing  a  legal  act,  if  in 


! 


q)  5B.fc  Aid.  220.  (u)  1  B.  &  C.  489,  490 ;  2  D.  fc  R.  719, 

r)  11  East,  451 ;  onfe,  628,  and  note  (r).  S.  C. 

5)  Ante,  628.  (x)  2  BiD|r-  49. 

0  Per  Willes,  C.  J.,  WiUea"  R.  222. 
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Utw  the  €xee$8  were  strioUy  jnatifiable,  though  not  necessary  in  fact  to  the    n.  thi 
{nil  exercise  of  the  defendant's  right  or  claim  in  the  particular  case.    Thus,      '^^* 
a  commoner  may  pall  down  all  l£e  fences  which  are  wrongfully  erected  ^^*„. 
upon  the  common,  although  the  destruction  of  part  would   have  afibrded  sigtunents^ 
him  the  full  benefit  and  enjoyment  of  his  right ;  and  therefore  if  in  tres- 
pass against  him  the  plaintiff  new  assign  the  excess,  the  defendant  will  be 
entitled  to  a  verdict  thereon  (y).     So  the  cutting  or  destruction  of  a  gate 
or  other  public  nuisiwee  to  an  highway,  though  an  excess,  not  absolutely 
essential  for  the  enjoyment  of  the  public  right,  may,  it  has  been  supposed, 
be  justified,  and  if  so,  it  would  be  of  no  use  to  reply  or  new  assign  any 
such  excess  (z). 

Lastly,    A  new  assignment  will  frequently  be  rendered  unnecessary  by  when  new 
the  use  of  several  counts  in  the  declaration  when  admissible.     Thus  where  assign- 
two  assaults,  &c.  have  been  committed,  and  the  declaration   contains  as  ^'^^^^ 
many  counts  as  are  equal  to  the  number  of  assaults,  and  the  defendant  in  case  of 
pleads  a  general  issue   to  the  whole,  and  a  justification  to  one  of  the  ^^<>  ^ 
counts,  the  plaintiff  had  better  put  the  justification  in  issue,  and  in  case  ^^^s, 
the  defendant  proves  it,  give  evidence  of  the  other  assault  upon  the  other 
counts,  than  nmke  a  new  assignment ;  for  if  the  plaintiff  ful  in  proof  of 
the  allegation  in  the  new  assignment  he  cannot  afterwards  have  recourse 
to  the  second  count,   because,  by  the  new  assignment,  he  acknowledges 
that  one  of  the  trespasses  is  justified,  and  has  therefore  abandoned  one 
count,  and  relied  on  the  trespass  mentioned  in  the  new  assignment ;  he 
cannot  therefore  avail  himself  of  one  and  the  same  act  of  trespass,  both 
on  the  new  assignment  and  on  the  second  count ;  but  if  he  could  prove  two 
trespasses  besides  that  'which  he  has  waived,  he  might  then  have  recourse  [  *^^^  J 
lo  the  second  count  (a). 

There  are  some  replications  which  rather  partake  of  the  nature  of  new  RepUca- 
assignments  than  are  properly  and  strictly  so.    As  where  the  defendant  ||^^^of 
has  abused  an  authority  or  license  which  the  law  gives  him,   by  which  he  new  as- 
became  a  trespasser  ab  initio  (&).    In  an  action  brought  for  a  trespass  thus  signments. 
committed,  where  the  defendant  pleads  the  license  or  authority,  the  plain- 
tiff may  r^y  the  abuse  (0).     Such  a  replication  it  will  be  observed  dif- 
fers from  a  new  assignment,  because  it  does  not  operate  in  any  manner  as 
a  waiver  or  abandonment  of  the  trespass  attempted   to  be  justified,  but 
states  matter  in  confession  and  avoidance  of  the  justification. 

The  instances  we  have  given  upon  the  law  of  new  assignment  have  ^  ^^^ 
been  confined  to  the  action  of  trespass,  because,  as  we  have  formerly  obeerv-  men?^ 
ed,    it  rarely  becomes  necessary  to  new  assign  in  any  other  form  of  ac-  other  ac- 
tion.    The  following  instances  will  however  show  that  a  new  assignment  '^  ^' 
may  occur  in  most  forms  of  action.     Thus,  if  in   action   in  ease  for  ^^. 
the   publication  of  a  libel,  without  mentioning  the   particular  person  to 
whom  it  was  published,  the  defendant  has  pleaded  that  he  published  it 

(y)  7  B.  &  C.  346  ;  9  D.  Ac  R.  897 ;  and  (b)  See  aiUe,  173,  594. 

aee  5  Car.  Ac  P.  596,  597 ;  1  Chitty's  Gen.  (c)  See  ante,  173,  593 ;  5  Car.  Ac  F.  596, 

Prac.  654.  597  ;  7  B.  &  Cres,  809  ;  1  M.  dc  R.  497,  S. 

(z)  James  ».  Hayward,  Cro.  Car.   184 ;  C. ;  8  Rep.  146 ;  4  Wils.  20  j  3  T.  R.  292; 

Lodie  r.  Arnold,  2  Salk.  458;  1  Chitty's  1  Hen.  Bla.  555;  5  Taunt.  69,  72;  1  Saand. 

Gen.  Prac.  654.  300  d,  5lh  edit.  ;  4  Bing.  729  ;  1  M.  &  P. 

(a)  2  T.  R.  112 ;  jwff  Bolter,  J. ;  Id.  177 ;  783,  S.  C. 
6  Mod.  120 ;  1  Sannd.  399.  n.  6 ;  Ante,  593. 
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n.  TBI    lawfully,  as  to  members  of  a  committee  of  the  house  of  eommons,  and  the 

^^^'      pluntiff  proceeds  for  a  publication  to  other  persons  not  members  of  the 

^1^*^,     committee,  he  should  replj,  or  rather  new  assign,  such  illegal  publica- 

signments.  tion  ((2).     So,  in  an  action  for  an  escape,  if  the  defendant  plead  a  negligent 

escape  and  voluntary  return,  the  plaintiff  should  new  assign  a  subsequent 

escape  (e)  ;  and  if  in  case  for  disturbance  of  a  right  of  common,  by  cutting 

turves,  the  defendant  plead  that  he  cut  the  turves  as  servant  of  the  lord  of 

the  manor,  the  plaintiff  may  new  assign  that  the  defendant  cut  other  turves 

for  sale,  and  not  for  the  use  of  the  lord  (/). 

In  the  action  of  replevin^  as  the  plaintiff  is  bound  to  show  the  pbiee  in 
certain  where  the  takmg  was,  it  is  said  there  can  be  no  new  assignment  (^). 
In  the  action  of  asmmpsit  for  goods  sold,  &;c.  where  the  defendant  plead 
a  judgment  recovered,  and  the  plaintiff  has  in  point  or  fact  obtained  a 
judgment  m  a  former  action  for  goods  sold,  &c.  but  for  different  goods  and 
causes  of  action,  the  plaintiff  ought  not  to  reply  md  del  record^  for  in  such 
case  he  would  be  defeated  by  the  production  of  the  record ;  bat  he  should 
reply  that  the  causes  of  action  mentioned  in  the  declaration  were  not  the 
[  *687  ]  same  identical  causes  *of  action  for  which  the  former  judgment  was  recov- 
ered (A)  (1).  This  replication  is  in  some  degree  analogous  in  its  object  and 
effect  to  a  new  assignment,  but  it  will  be  observed  that  it  is  not  strictly  a 
new  assignment,  inasmuch  as  it  consists  of  a  traverse  of  a  material  allega- 
tion in  the  defendant's  plea. 


Form  of 
New  ail- 
5ignmeat. 


In  point  of  form  there  are  two  modes  of  introducing  the  matter  new  as- 
signed. If  the  plaintiff  traverse  the  plea  as  well  as  new  assign  after  fram- 
ing the  replication  to  the  plea  as  in  ordinary  cases,  the  form  runs  thus  (t), 
^'  And  the  said  plaintiff  further  saith,  that  he  issued  his  writ  against  the  de- 
fendant, and  declared  thereon,  not  only  for  the  said  several  trespasses 
in  the  said  second  plea  mentioned,  and  therein  attempted  to  be  justified, 
but  dUo  for  that  the  defendant,  on,  &c."  (stating  the  matter  new  assigned) 
(A;)  ;  but  if  the  plaintiff  mereh/  new  assign,  then  the  form  is  thus,  '^  And 
as  to  the  said  plea  of  the  defendant  by  him  secondly  above  pleaded,  the 
plaintiff  saith,  that  he,  by  reason  of  any  thing  by  the  defendant  therein 
alleged,  ought  not  to  be  barred  from  having  and  maintaining  bis  aforesaid 
action  thereof  against  the  defendant,  because  he  ssuth,  that  he  issued  his 
writ  against  the  defendant,  and  declared  thereupon,  not  for  the  said  sup- 
posed trespasses,  in  the  introductory  part  of  the  said  second  plea  mention- 
ed, hut  for  that  the  defendant,  on,  &c."  (stating  the  matter  new  asagn- 
ed)  (0*  ^  ^^^  assignment  being  in  the  nature  of  a  new  declaration,  should 
be  equally  certain  as  to  Ume^  pUtce^  and  otiier  drmMMtancM  («?»),  and  it 
must  be  negatively,  that  the  trespasses  mentioned   in  the  plea  were  not 


1  Saund.  133  ;  2  Caznpb.  175. 
6)  1  B.  &  P.  413  ;  11  East,  408. 

)  WiUes,  619,  620. 
[g)  Freem.  238. 

6  T.  R.  607  ;  3  B.  &  C.  235  J  7  Bar. 
;res.  809;  1  M.  Ac  R.  497;  see  the 
form,  id.  and  jwsi,  vol.  iii. ;  3  Wentw.  151 ; 
aembUj  that  the  plaintiff  might  new  assign 
that  the  action  is  brought  for  different  ^ro- 
aases^postf  vol.  iii.  and  notes. 


({)  See  forms,  post,  vol.  iii.  et  sea. ;  and 
see  a  form  in  trespass,  5  Car.  ic  P.  596. 

(*)  3  B.  «c  B.  119 ;  6  Moore,  330,  S.  C. ; 
1  Saund.  300. 

(I)  See  forms,  past,  vol.  iii.  et.  seq, ;  2  Co. 
6  a,  18  b ;  1  Saund.  300  a. 

(m)  Com.  Dig.  Pleader,  3  M.  34 ;  Vin. 
Ab.  Trespass,  U.  a,  4,  pi.  13;  Bac.  Abr. 
Trespass,  I.  4,  2 ;  Dyer,  264  a. 


(1)  Vide  Snider  «.  Croy,  2  Johas.  227. 
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the  same  as  those  for  which  the  plaintiff  comphiiiied,  bat  some  other  tres-    n.  trs 
passes  must  be  shown  (n).     If  the  new  assignment  be  in  amjoiher  close  or     ^^' 
placBj  the  plaintiff  should  give  the  place  a  name,  or  otherwise  describe  it  |^^'^. 
with  some  certainty  (o),  and  which,  on  not  guilty  thereto,  must  be  proved  aignmeiits. 
as  stated  (p)  and  if  it  be  in  the  same  elose^   it  is  said  the  particular  spot 
should  be  set  forth  in  such  a  manner,  that  a  plain  difference  may  be  perceiv- 
ed between  the  place  newly  assigned  and  that  mentioned  in  the  plea  (^)  ; 
but  where  a  right  of  way  is  pleaded,  it  is  usual  to  new  assign  extra  viam^ 
without  showing  in  what  particular  part  of  the  locus  in  quo  (r) . 

*When  the  defendant  justifies  under  a  right  of  common,  or  way,  &c.  at  [  *638  ] 
particular  times  of  the  year,  or  in  particular  parts  of  the  close,  &c.  the 
plaintiff  may  new  assign  that  the  trespasses  were  committed,  **  at  other 
HmeSy  and  on  other  occasions i  and  for  other  and  different  purposes  than 
those  mentioned  t?i  the  plea  ;"  or  that  the  defendant,  ^^  in  a  greater  degree, 
and  with  more  force  and  violence  than  was  necessary  for  removing  the  sup- 
posed obstructions  to  the  said  supposed  way,  &g.  cut  down  the  gates, 
fcc."  (s).  The  new  matter  assigned  must  be  consistent  with  the  declara- 
tion, and  not  varying  from  or  more  extensive  than  the  trespasses  therein 
enumerated  (t),  or  those  which  the  defendant  has  answered  in  his  plea ;  for 
a  new  assignment  is  merely  to  avoid  the  effect  of  the  plea,  which  can  only 
operate  upon  the  trespasses  thereby  admitted  (u).  It  should  also  only  be 
of  material  matter,  and  therefore,  if  the  plea  set  up  a  right  of  way,  or 
common,  &c.  at  all  times  of  the  year,  the  new  assignment  should  not  be, 
that  the  defendant  ^^  at  other  times,  &c.  "  time  in  that  case  being  immate- 
rial ;  and  in  an  action  of  trespass  against  several,  if  some  of  the  defendants 
suffer  judgment  by  defietult,  and  the  others  plead  a  justification,  the  new  as- 
signment should  be  as  to  all  the  defendant,  and  not  merely  to  those  who 
have  pleaded,  for  that  would  be  a  departure  (x). 

The  oonelusion  of  a  new  assignment  must  be  with  a  verification,  in  order  Concla- 
that  the  defendant  may  have  an  opportunity  of  answering  it  (^).    After  ^^  ^^ 
stating  the  matter  newly  assigned,  the  form  usually  is  thus :  ^*  and  which  si^^nt. 
said  trespasses  above  newly  assigned,  are  other  and  difierent  trespasses 
than  the  said  trespassess  in  the  said  second  plea  mentioned,  and  therein  at- 
tempted to  be  justified  ;  wherefore,  inasmuch  as  the   defendant  hath  not 
answered  the  said   trespasses  above  newly  assigned,  the  plaintiff  prays 
judgment,  and  his  damages  by  him  sustained,  on  occasion  *of  the  commit-  [  *688  ] 
ting  thereof,  to  be  adjudged  to  him,  &c.  "  (z).    And  though  with  respect 
to  the  latter  part  of  this  conclusion,  it  has  been  said  that  it  would  be  more 
correct  if  it  were  to  stop  at  the  words,  '^  et  hoc  paratus  est  verificare^ " 
withoufpraying  judgment  against  the  defendant,  for  not  answering  the  tres- 

Jn)  3  Leon.  92 ;  postf  vol.  iii.  notes.  (s)  See  forms,  post,  vol.  iii.    As  to  reply" 

o)  Dyer,  264  a.  23  b.  pi.  147  ;  1  Saund.  ing  this,  see  ante,  592,  593,  633,  n.  (m). 

I  c. ;  Vin.  Abr.  Novel  Assignment,  A. ,  (t)  Vin.  Ab.  Trespass,  U.  a,  4,  pi.  19 ; 

Bro.  Abr.  Trespass,  203 ;    see  the  forms,  Wmch.  65 ;  4  Leon.  15,  16 ;  10  East,  79, 

postj  vol.  iii. ;  2  Co.  6  a.  18  b ;  2  Andr.  103 ;  81 ;  7  Taont.  156 ;  ante,  632,  633. 

Benl.  fc  Dal.  177  ;  2  Bing.  49 ;  1  B.  and  C.  (tf^  10  East,  80, 


489 ;  2  D.  &  R.  719,  S.  C.  (x)  2  Leon.  199 ;  Com.  Dig.  Pleader,  F. 

(p)  Cam.  Dig.  Pleader,  3  M.  34 ;  Yin.    11 ;  post,  645. 
Ab.  Trespass,  U.  a,  4,  pi.  12,  dec. ;  Bui.  N.       (y)  Bac.  Ab.  Trespass,  I,  4,  2 ;   Lutw. 


(q)  See  note  (m),  supra;  Vin.  Ab.  Tres-        (z)  See  the  form,  2  Co.  6  a,  18  b ;  Rast. 
,  U.  a,  4,  PI.  3.  Ent.  608 ;  post,  vol.  iii.  and  9  Wentw.  In- 


(f )  Post,  vol.   iii.      Sed  vide  Vin.   Ab.    dex,  cxxiv. 
Tre^pus,  u.  a,  4,  pi.  3. 
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new  as- 
signments. 


II.  TRB     passes  newly  assigned  when  it  was  imposable  be  should  answer  it  before  it 

^^^'      was  alleged  (a)  ;  yet  it  may  be  observed  that  matter  newly  assigned  is  at 

New  as-     ^^J^  considered  as  having  been  already  stated  in  the  declaration,  and  con- 

signmenu.  seqaently  the  defendant  might  have  answered  it  if  he  bad  thought  fit  to 

plead  to  the  injury  really  intended  to  be  complained  of. 

t*689  ]  *A  new  assignment  being,  as  already  observed,  in  the  nature  of  a  new 
^  to  declaration,  and  dismissing  the  previous  pleading  from  consideration,  so  far 
as  respects  the  matter  newly  assigned,  the  defendant  should  plead  to  it  pre- 
cisely as  to  a  declaration  (6),  either  by  denying  the  matter  newly  assigned, 
by  the  plea  of  not  guilty,  &c.,  (c)  (1)  or  by  answering  it  by  a  special  plea 
of  matter  of  justification  (J),  and  he  may  plead  several  pleas  («).  As  the 
plaintiff  avers  that  the  trespasses  newly  assigned  are  other  and  different 
to  those  mentioned  in  the  plea,  he  waives  or  abandons  the  trespasses  which 
the  defendant  has  justified,  and  it  is  not  necessary  to  plead  over  again  to  the 
new  assignment  any  matter  of  justification  necessarily  covered  by  the  plea  ; 
as  if  common  of  pasture  at  all  times  of  the  year  be  pleaded  and  the  plaintiff 
new  assigns  that  the  defendant  entered  at  other  times,  the  right  of  common 
of  pasture  cannot  be  set  up  in  the  plea  to  the  new  assignment(/).  So  the 
defendant  cannot  plead  to  the  new  assignment,  that  the  place  (^)  or  tres- 
pass, &;c.  mentioned  therein,  is  the  same  as  that  mentioned  in  the  plea ;  and 
if  in  truth  they  are  the  same,  the  defendant  should  plead  not  guilty,  and 
take  advantage  of  it  in  evidence,  as  the  plaintiff  would  be  estopped  from 
proving  any  trespass  in  the  same  place,  &c.  (A).  For  the  same  reason,  the 
defendant  cannot  justify  at  a  different  place,  and  traverse  the  place  mention- 
ed in  the  new  assignment  (i) ;  and  when  die  (daintiff  traverses  the  plea,  as 
well  as  new  assigns,  the  defendant  cannot,  as  to  the  matter  answered  in  the 
plea,  plead  new  matter,  but  must  stand  by  his  plea  (k).  If  the  new  as- 
signment be  bad,  the  defendant  should  demer,  and  it  may  be  frequently 
necessary  so  to  do,  if  the  defendant  wish  to  avail  himself,  of  his  plea  of  U- 
herum  tmementum  (Z). 


Suffering  In  the  action  of  trespass  quare  claiuum  fregit^  where  the  plaintiff  new 
judgment  assigns,  it  often  becomes  prudent  to  suffer  judgment  by  default  to  the  new 
to  new  M-  alignment  (m),  or  perhaps  since  thestat.  3  ik4  W-  4,  c.  42,  sect  21, 
signment.  permitting  a  defendant  by  leave  of  a  judge,  in  some  actions,  to  pay  money 
£flbetas  into  Court,  to  do  so,  and  plead  such  payment.  This  arises  from  the 
^c.""'^^'  provisions  of  the  statute  22  k  23  Car.  2,  c.  9,  s.  136,  as  to  costs.  It 
[  *640  1  ^^^  ^^^^  determined,  upon  the  construction  of  that  statute,  *that  a  certifi- 

(a)  Frecm.  238.  1  Saund.  299  c,  115 ;  Cro.  Eliz.  355,  493  ; 

(b)  GoaMsb.  101;  Moore,  540  ^  Cro.  Eliz.    14  H.  8,  4,  pi.  3;  Bro.  Ab.  Trespass,  168; 
590,  S.  C.  27  H.  8,  7,  pi.  21 ;  Bro.  Ab.  Trespass,  3. 

(e)  See  the  form,  pott,  vol.  iii. ;  Bro.  Ab.  (i)  Bro.  Ab.  Trespass,  pi.  166 ;  Vin.  Ab. 

Trespass,  pi.  359.  Trespass,  U.  a,  4,  pi.  9,  10,  15. 

(d)  Bro.  Ab.  Trespass,  pi.  168,  203,  359.  (k)  Cro.  Eliz.  812 ;  Bac.  Ab.  Trespass^  I. 

(«)  Bac.  Ab.  Trespass,  I.  4,  2.  4,  2. 

(/)  Gouldsb.    191 ;    Moore.    540  j    Cro.  (/)  2  Bing.  49;  Dyer,  b.  pi.  147. 

EIiz.  590,  S.  C. ;  and  see  the  case  in  note  (m)  See  1  Saund.  300,  n.    And  see  the 

(A),  infra.  note  of  the  editors  of  the  fifth  edition,  in 

{g\  Moore,  460  ;  Jenk.  6th  Cent.  265.  which  the  cases  on  this  subject  are  all  col- 

(h)  Supra,  note  (/) ;  Vin.  Ab.  Trespass,  lected,  and  the    result  very  perspicoously 

U.  a,  4,  pi.  10 ;  Bac.  Ab.  Trespass,  I.  4,  2 ;  stated.    And  see  Tidd,  9th  edit.  96^,  973. 


(1)  Vide  Pratt  o.  Groome,  15  East,  235. 
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oate  to  entide  the  plaintiff  to  fall  costs,  where  the  damages  are  under  40«.,  n.  thb 
is  unnecessary,  whenever  it  appears  from  the  whole  record  that  the  free-  ^^' 
hold  did  or  did  not  come  in  question  (n).  And  it  has  been  held  in  conse-  ^^^-^^^ 
quence,  that  when  there  is  a  special  plea  and  a  new  assignment,  and  the  ^ms!. 
plaintiff  recovers  upon  the  new  assignment,  he  will  in  general  be  entitled 
to  full  costs,  whether  the  special  plea  be  not  traversed,  or  whether  it  bo 
traversed  and  found  for  the  defendant  (^).  This  often  renders  it  danger^ 
oua  to  plead  to  the  new  assignment,  and  particularly  so  when  the  defend- 
ant has  a  good  case  upon  his  special  pleas,  since,  notwithstanding  he  may 
succeed  on  his  pleas,  and  thus  fully  answer  die  whole  matter  substantially 
in  dispute,  the  plaintiff  will  be  entitled  to  the  general  costs  of  the  action, 
if  he  can  prove  any  trifling  act  of  excess  on  the  part  of  the  defendant. 
In  cases  of  this  description,  it  is  therefore  often  expedient  to  suffer  judg- 
ment by  default  to  the  new  assignment,  and  thus  at  the  trial  to  confine  the 
matters  of  dispute  to  those  which  are  answered  by  the  pleas  ;  for  although 
this  mode  of  proceeding  enables  the  plaintiff  to  obtain  costs,  as  upon  a 
judgment  bj/  defauUy  if  he  think  proper,  yet  if  he  proceed  to  trial  on  the 
special  plea,  and  fail,  the  defendant  will  be  entitled  to  the  general  costs: 
for  the  pluntiff  might  have  entered  a  noUe  prosequi  as  to  that  plea,  and 
assessed  his  damages  on  the  new  assignment  before  the  sheriff,  and  conse- 
qvently  need  not  have  proceeded  to  trial  (jt>).  The  defendant  must,  how- 
ever, take  care  that  a  plea  of  not  guilty  be  not  left  entire  upon  the  record, 
for  as  the  matters  newly  assigned  are  considered  as  virtually  contained  in 
the  declaration,  it  has  been  held  that  the  effect  of  a  general  plea  of  not 
guilty  to  the  whole  declaration  is  to  prevent  the  plaintiff  from  avuling 
himself  of  the  judgment  by  default  to  the  new  assignment,  by  assessing 
the  damages  before  the  sheriff,  and  to  compel  him  to  go  to  trial  notwith- 
standing such  judgment  (^).  The  defendant,  therefore,  where  he  has 
originally  pleaded  the  general  issue,  and  is  afterwards  desirous  of  suffer- 
ing judgment  by  default  to  a  new  assignment,  should,  when  ho  suffers 
such  judgment,  enter  a  retraaxt  of  the  plea  of  the  general  issue,  as  far  as 
the  same  relates  to  the  trespasses  newly  assigned.  It  is  justly  observed 
that  there  is  nothing  incongruous  in  this,  since  the  decisions  upon  this 
point  have  proceded  entirely  upon  the  ground  that  the  trespasses  newly 
assigned  are  virtually  included  in  the  declaration  (r).  And  it  has  accor- 
dingly been  decided,  that  where  the  defendant  adopted  this  course,  and  af- 
terwards obtained  a  verdict  upon  one  issue  going  to  the  whole  cause  of 
action,  (exclusive,  of  'course,  of  the  trespass  newly  assigned),  he  was  [  •641 1 
entitled  to  the  costs  of  trial  («). 

To  the  plea  or  pleas  to  the  new  assignment,  the  plaintiff  should  reply  Replica- 
precisely  as  to  pleas  to  a  declaration,  and  if  the  plea  be  such  as  would  re-  ^^^^^  ^^  ^ 
quire  a  new  assignment,  if  pleaded  to  a  declaration,  the  plaintiff  should  new  as- 
again  new  assign  to  such  plea  (C).  signment. 

(ft)  2  Hen.  Bla.  2 ;  irf.  341 ;  7  T.  R.  669.  J.,  5  Bing.  199.    The  form  of  such  retraxit^ 

M)  2  Lev.  234:  2  Stra.  1166;    1  East,  as  givea  in  1  Saund.  5th  edit,  ut  supra,  is  as 

350;  3  B.  &  Ala.  443.    The  cases  in  4  follows,    ''and    the  said   defendant,  relin- 

Taunt.  48,  and  Cockerill  v.  Allanson,  Hoi-  quishing  his  said  plea  by  h\m  first  above 

lock  on  Costs,  76,  seem  scarcely  reconcila-  pleaded  to  the  said  dedaratUmy  so  far  as  the 

ble  with  the  authorities  before  mentioned.  same   plea  relates  to   the  said    trespasses 

{p)  13  East,  191.  above  newly  assigned,  says  nothing  in  bar 

(a)  3B.AcB.117;  5  Bing.  196;  2  M.  d&  or  preclusion  of  the  said  trespasses  above 

P.  359,  S.  C. ;  1  y.  &  J.  354  ;  i  B.  &  C.  newly  assigned ;  wherefore,  &c." 

278.  (t)  1  Saund.  299  c.    See  the  forms  refer- 

V)  1  Saund.  300  b,  n.  (/),  5th  edit.  red  to,  in  9  Wcntw.  Ind. ;  2  Co.  6,  hnd  jiosi, 

\s)  9  B.  &  C.  613 ;  and  see  j7er  Best,  C.  vol.  iii. 
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ni.  Tu  The  Canelunon  of  replications,  in  particular  instances,  has  already 
COHCI.U-  i^^^i^  pointed  oat  (u).  We  hare  seen  that  every  replication  most,  in  point 
of  farm^  conclude  either  to  the  eountry  or  with  a  verification  (x).  We 
have  also  shown  when  or  not  a  prober  qf  judgment  is  or  not  essential  or 
advisable  (y).  It  may  here  suffice  to  observe,  that  when  a  replication  de^ 
nies  the  whole  of  the  defendant's  plea,  containing  matter  of  fact,  it  should 
conclude  to  the  eauntrgj  thus :  *^  and  this  the  pUintiff  prays  may  be  in- 
quired of  by  the  country,  &c."  (2;)  (1).  And  it  is  an  established  rule  appli- 
cable to  every  part  of  pleading,  subsequent  to  the  declaration,  that  when 
there  is  an  affirmative  on  one  side,  and  a  negative  cm  the  other,  or  vice 
vereay  the  concluMon  should  be  to  the  country  (2),  although  the  affirmative 
and  negative  be  not  in  express  words,  but  only  tantamount  thereto  (a). 
It  may  also  be  laid  down  as  a  safe  rule,  that  where  a  defendant  cannot  take 
any  new  or  other  issue  in  his  rejoinder  than  the  matter  he  had  before  plead- 
ed without  a  departure  from  his  plea,  or  where  the  issue  on  the  rejoinder 
would  be  the  same  in  substance  as  on  the  plea,  the  plamtiff  should  conclude 
to  the  country  (() ;  and  it  is  not  material  in  this  case,  whether  the  replica- 
tion contain  a  formal  traverse,  for  where  a  traverse  comprises  the  tahale 
matter  of  the  plea,  the  replication  may  still  conclude  to  the  country  (c)  (3). 
It  suffices  that  there  is  a  good  traverse  of  the  substance  of  the  plea  (d). 
In  debt  on  bond  for  not  accounting,  the  defendant  pleaded  that  he  did  ac- 
count. Replication  that  defendant  received  J£2000,  for  which  he  did  not 
r  *642  1  account.  Rejoinder  that  he  received  it  *from  particular  persons,  and  that 
he  accounted  for  the  same.  It  was  held  that  a  surrejoinder  that  the  monies 
mentioned  in  the  replication,  and  those  mentioned  in  the  rejoinder,  were 
different  monies,  might  conclude  to  the  country  (e).  This  conclusion  is 
also  proper,  where  a  particular  fact  is  selected  and  denied,  without  any 
inducement  or  formal  traverse  (/)•  But  the  plaintiff  is  still  at  liberty, 
where  he  only  denies  one  of  several  facts,  and  not  the  whole  substance  of 
the  plea,  to  commence  his  replication  with  an  inducement,  and  formerly  to 
traverse  the  particular  fact,  and  conclude  with  a  verification,  though  this, 
as  already  observed,  tends  to  unnecessary  prolixity,  delay  and  expense  (</) ; 
and  when  this  form  is  adopted,  the  conclusion  should  be  with  an  averment 
and  prayer  of  damages,  or  of  the  debt  and  damages  (A). 
Must  be  It  is  a  general  rule  that  when  new  matter  is  alleged  in  the  replication,  it 
]^.*  ^^'  should  conclude  with  an  averment  or  verification  (4)  in  order  to  give  the  de- 
wfc^nnew  fendant  an  opportunity  of  answering  it,  and  an  appropriate  prayer  of  judg- 
mauer  is 

stated.  (t«^  jintej  599  to  601,  and  see,  as  to  the        (b)  1  Saund.  103  b;  and  see  the  KBaask, 

conclusioD  iQ  general,  Com.  Dig.  Pleader,    2  Id.  189,  190. 
F.  5,  E  32  ;  Co.  Lit.  303  a.    All  affirmative        (c)  1  Salk.  4  ;  1  Saund.  103  a,  b. 
pleadings  which    do  not   conclade  to    the        (d)  2  T.  R.  443. 
country,  must  conclude  with  a  verification.        (c)  7  B.  &  C.  809. 

Steph.  2d  ed.  185.    Origin  of  the  rule,  irf.  4861        (/)  2  T.  B.  349  j    1   Salk.  4;  7  Lord 
(2)  Ante,  599,  600.  Raym.  641 ;  1  Saund.  103  a,  b  ;  Sayer,  234. 

(y)  Ante,  602.  (g)  Id.  ;  2  T.  R.  442  443 ;  1  Burr.  320, 

(z)  I  Saund.    103;    1   Burr.   3l6j  2  Jrf.    321;  2  Str.  871 ;  2  Wils.  173 ;  Dougl.  428. 
1022  ;  Dougl.  94,  428  ;  2  T.  R.  442,  443.  (*)  Id.  ;   Say.  234  ;  1  Salk.  4  ;  1  Buir. 

(«)  1  Saund.  103  ;  2  New  R.  363.  319;  2  T.  R.  442,  443 ;  2  Marsh.  354. 


(1)  And  not  <*of  this  he  puts  him'self  on  the  country."    Hartwell  v,  Hemmenway,  7 
Pick.  117. 

(2)  Vide  Labagh  v.  Canteen,  13  Johns.  274 ;   Bindon  v.  Robinson,  1  Johns.  516. 

(3)  Vide  Manhattan  Company  r.  Miller,  2  Caines.  60 ;  Snider  v,  Croy,  2  Johns.  428  j 
Fatcher  a.  Sprague,  Id.  452 ;  Bindon  v.  Robinson,  1  Johns.  516. 

(4)  Hamp.  Manuf.  Co.  v.  Billings^  17  Pick.  87. 
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ment  for  debt  ond  damages  or  damages  only,  according  to  the  form  of  m.  thk 
action,  and  the  subject-matter  of  dispate  (t),  and  not  merely  unde  petit  ju-  ^^^^' 
dicium  ri  aetione  preclucU  dd>et  (/) .  Bat  when  the  defendant  would  not  be 
at  liberty  to  traverse  or  answer  the  new  matter  without  a  departure,  the 
replication  may,  notwithstanding  the  introduction  of  new  matter,  conclude 
to  the  country ;  as  to  debt  on  an  award  the  defendant  plead  no  awards 
and  the  plaintiff  reply  an  award,  and  set  forth  a  breach,  it  is  said  that  h& 
may  conclude  to  the  country  (A:),  though  a  conclusion  with  a  verification  is 
most  usual  (l).  And  in  an  action  of  debt  on  a  recognizance  of  bail  in  thcb 
same  Court,  where  the  defendant  pleads  that  no  ea,  sa,  issued  against  the 
principal,  a  replication  setting  out  the  ea.  sa.  and  concluding  with  a  verifii- 
cation  by  the  record,  and  a  prayer  that  the  record  may  be  inspected  by  the 
Court  is  good,  though  no  formal  issue  be  joined  (m)  (1).  If  the  new  mat- 
ter introduced  in  the  replication  be  of  a  negative  nature,  no  conclusion 
seems  to  be  necessary,  though  it  is  usually  adopted  bv  using  the  common 
verification^  "  and  this  the  plaintiff  is  ready  to  verify,  &c."  (w). 

Where  matter  of  estoppel  is  replied,  the  plaintiff  should  expressly  rely  Estopper. 
on  it,  or  he  will  lose  the  benefit  of  it  (o)  (2),  and  it  is  usual  to  conclude  the 
replication  in  that  case,  with  a  verification  and  prayer  of  ^judgment,  if  the  [  *648  } 
defendant  ought  to  be  admitted  or  received  against  his  own  acknowledg- 
ment, &c.  to  plead  his  plea  (9).  But  in  this,  and  indeed  all  other  replica- 
tions, it  is  sufficient,  aner  the  proper  verification,  to  pray  judgment  gener- 
ally, without  pointing  out  the  appropriate  judgment  (r)  ;  and  where  the 
word  "  eertifxf'*  was  by  mistake  inserted  instead  of  "  verify i'*  the  Court 
appeared  to  consider  the  replication  sufficient  («).  And  unless  assigned 
specially  as  a  cause  of  demurrer,  a  defect  in  the  conclusion  of  a  replica- 
tion is  aided  (t). 

Where  matter  of  record  is  relied  upon,  the  plaintiff  should  conclude  his 
replication  with  a  verification  by  the  record  (u). 

The  Reg.  Gen.  Hil.  T.  2  W.  4.  reg.  107,t  orders,  '<  tiiat  it  shall  not  be  Signature 
necessary  that  any  pleacBngs  which  conclude  to  the  country  be  signed  by  of  counsel, 
counsel"  (x). 

(t)  T\i»  Vivian  0.  Jenkins,  5   Nev.  be  (0)  1  Sannd.  325,  note  4 ;  1  Co.  52  a ; 

Man.  14.  ante,  460,  603,  604,  note  (0). 

V)  2  New  Rep.  363,  364 ;  1  Saund.  103,  (j)  Toit,  vol.  iii ;  Willes.  11, 13. 

J  327,  n.  1 :  2  Id.  63  g  \  Carth.  437  j  1  W  Willes,  13  ;  1  Saund.  97  a ;  4  East, 

Lntw.  101;  2  Wils.  66;   Dougl.  60;  2  T.  502,  509;    Vivian  v.  Jenkins,  5  Nev.  Ac 

B.  576 ;  4  Mod.  376.  Man.  11.    As  to  prayer  of  judgment  in  a 

{Jk)  \  Saund.  327,  note  1,  cites  3  Lev.  jiUa  in  abatement  or  bar,  on/e,  463,  464. 


165.  (5)  Willes,  6,  7. 

(/)  To%t,  vol.  iii.  \%)  16  &  17  Car.  2,  c.  8 ;  4  &  5  Ann.  c. 

(m)  2  Marsh.  354,  ace.;    2  T.  R.  576,    16,  s.  1 ;  1  Saund.  99,  note  2. 
unniiU  contra.  (u)  See  post,  vol.  iii. 

(n)  See  Co.  Lit.  303  a ;   1  Show.  335 ;        he)  Jervis's  Rules,  71 ;    Tidd,  672,  673, 
Stephen,  2d  ed.  487;  Willes,  6.  693. 


(1)  A  replication  to  a  plea  of  nvl  tUl  earparatum,  in  a  suit  by  a  bank,  reciting  the  title  of 
the  act  of  incorporation  and  the  date  of  its  passage,  and  amduding  to  the  country ,  is  bad ;. 
such  plea  should  conclude  with  a  verification.  The  proper  mode  of  pleading  in  such  casea 
is,  to  aver  in  the  declaration  that  Uie  plaintiffs  are  a  corporation,  setting  forth  the  title  ol* 
the  act  creating  the  corporation,  and  tne  date  of  its  passage.  Onondaga  County  Bank  v^ 
Carr,  17  Wend.  443. 

(2)  See  Howard  v.  Mitchell,  14  Mass.  241. 

t  See  American  Editor's  Preface. 
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in.  QUALITIES  OF  A  REPLICATION. 


The  qualities  of  a  replication,  in  a  great  measure,  resemble  those  of  a 
plea  (^),  and  are — Firat^  that  it  must  answer  so  much  of  the  plea  as  it 
professes  to  answer,  and  that  if  bad  in  part  it  is  bad  for  the  whole ;  Second- 
ly^ that  it  must  be  conformable  to,  and  not  depart  from  the  count ;  TUrd- 
ly,  that  it  must  present  matter  of  estoppel;  or  must  traverse  or  confess  and 
avoid  the  plea ;  Fourthly ^  that,  like  a  plea,  it  should  be  certun,  direct,  and 
positive,  and  not  argumentative,  and  also  tiiat  it  be  triable ;  and,  F^fthh/^ 
that  it  must  be  single. 


I.  MUST 

AirswsR 

THE  PLEA. 


1st.  We  have  already  pointed  out  the  course  which  the  plaintiff  should 
adopt  where  the  defendant  has  omitted  to  plead  to  a  part  of  the  plaintiff's 
demand,  or  where  one  of  the  defendants  has  not  pleaded  at  all ;  and  that 
the  plaintiff's  omission  to  adopt  the  proper  course  of  proceeding  thereon 
will  sometimes  occasion  a  discontimiance  (z).  Where  there  are  several 
defendants  in  an  action  ex  contractu^  the  plaintiff  cannot  enter  a  noUe  pro- 
sequi as  to  one  of  them,  except  upon  a  plea  by  him,  which  operates 
merely  in  his  personal  or  individual  discharge  without  affecting  the  validi- 
ty of  the  debt,  as  bankruptcy  or  insolvency  ;  but  in  an  action  ex  delicto^ 
a  nolle^  prosequi  as  to  one  defendant  does  not  in  any  instance  discharge  the 
[  *644  ]  others  (a).  A  replication  should  also  answer  so  much  of  the  plea  as  it 
professes  to  ^answer  (1),  or  it  will  be  a  discontinuance  (&).  And  it  is  a 
rale  that  an  entire  replication  bad  in  part  is  bad  for  the  whole  (2)  ;  as  if  to 
a  plea  of  the  statute  of  limitations  to  two  counts  of  a  declaration,  the 
plaintiff  should  reply  that  the  accounts  were  between  the  plaintiff  and 
defendant  as  merchants,  if  this  replication  should  be  bad  as  to  one  of  the 
counts  it  is  bad  also  to  the  other  (c).  But  this  rule  does  not  apply  where 
the  matter  objected  to  is  merely  surplusage  ((2)  ;  and  where  a  defendant 
sued  as  an  executor  or  administrator  has  pleaded  several  judgments  cot- 
standing,  it  would  be  a  sufficient  answer  to  the  whole  plea  to  deny  the  va- 
lidity of  one  of  the  judgments  (c). 

II.  MUST 

NOT  Ds-        2dly.  It  b  also  a  settled  rule,  that  the  replication  most  not  depart  from 

PROM      *^®  allegations  in  the  declaration  in  any  material  matter  (/)  (3).   But  if 

DECLiRA-  the  allegation  in  the  declaration  be  immaterial,  the  replication  may  vary,  and 

TioM,  6cc.  state  another  ground ;  thus,  in  detinue,  if  the  declaration  state  a  bailment 

that  is  in  general  immaterial,  and  therefore  if  the  defendant  in  his  plea  state 

(y)  Ante,  525.  principles  apply  to  a  replication. 

(z)  AntCj  523,  524;  and  see  Com.  Dig.        (c)  Com.  Dig.  Pleader,  F.  25;  3Tr.  376; 

Pleader,  F.  4  ;  W.  1,  2, 3 ;  1  B.  &  P.  411.  1  Saund.  28,  n.  3  ;  2  14.  127. 

(fl)  AnU,  45,  n.  (y),  567,  568.  (d)  id. ;  3  T.  R.  374,  377  ;  1  East,  219. 

(b)  Com.  Dig.  Pleader,  F.  4,  W.  2 ;  1        (e)  1  Saund.  337  b,  note  2. 
Saand.  338.    See  this  rule  illustrated,  as  it        (/)  See  (he  discussion  in  Gledstane  v. 

applies    to  a   plea,  ante,  523.    The  same  Hewitt,  1  Tjrr.  445. 

(1)  Vide  MarstcUer  v,  M'Clean,  7  Cranch,  156.  A  replication,  which  neither  admits, 
denies,  nor  avoids  the  averments  in  the  plea,  is  bad.  Mason  v,  Craig,  3  Stew.  &  Port. 
389 ;  Gibbins  v.  Ogden,  3  Halst.  288. 

(2}  Vide  Martin  v.  WiUiams,  13  Johns.  268. 

(3)  Lindsay  v.  Jamison,  4  M'Cord,  93 ;  Collins  v.  Waggoner,  Breese,  26 ;  Fowler  o. 
Macomb,  2  Root,  388.  A  departure  in  pleading,  is  where  a  previous  ground  in  the  plead- 
ing is  abandoned  and  a  new  ground  assumed.  Haley  v.  MTherson,  3  Humph.  104 ; 
M'Aden  v.  Gibson,  5  Alabama,  341 ;  Wells  o.  Teall,  5  Blackf.  306 ;  Allen  r.  Mayson,  3 
Brevard,  207. 
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a  different  bailment,  the  plaintiff  may,  without  traversing  that  in  the  plea,  n.  must 
show  the  detention  was  wrongful  without  being  guilty  of  a  departure  (^).  "^  ^^' 
A  departure  in  pleading  is  said  to  be  when  a  party  quits  or  departs  from  the  p^^y 
case  or  defence  which  he  has  first  made,  and  has  recourse  to  another ;  it  oc-  declara- 
curs  when  the  replication  or  rejoinder,  &c.  contains  matter  not  pursuant  to  "°"»  ^^• 
the  declaration  or  plea,  &c.  and  which  does  not  support  and  fortify  it  (h)  (1) . 
A  departure  in  pleading  cannot  of  course  take  place  until  the  replication, 
but  it  may  arise  in  that  or  any  subsequent  pleading  (2).  It  is  not  allowed 
because  the  record  would,  by  such  means,  be  spun  into  endless  prolixity, 
for  if  it  were  permitted,  he  who  has  departed  from  and  relinquished  his  first 
ground  or  plea,  might,  in  every  different  stage  of  the  cause,  resort  to  a 
second,  third,  or  even  further  case  or  defence,  and  thereby  pleading  would 
become  infinite  (i)  ;  and  if  parties  were  permitted  to  wander  from  fact  to 
fact,  forsaking  one  to  set  up  another,  no  issue  could  be  joined,  nor  could 
there  be  any  termination  of  the  suit  (/).  A  departure  may  be  either  in 
the  9ulb8tanceo{  the  action  or  defence,  or  the  law  on  which  it  is  founded  (A;)  ; 
as  if  a  declaration  be  founded  on  the  common  law,  and  the  replication  at^ 
tempt  to  maintain  it  by  a  special  custom  or  act  of  parliament  (Z).  So,  if 
in  replevin  for  taking  the  pliuntiff 's  goods  and  chattels,  to  wit,  a  lime-kiln, 
the  ^defendant  avows  under  a  distress  for  rent,  and  the  plaintiff  pleads  [  *645  ] 
in  bar  that  the  lime-kiln  was  affixed  to  the  freehold ;  this  is  a  departure, 
the  declaration  being  for  goods  and  chattels,  and  the  plea  in  bar  stating  the 
property  to  be  part  of  the  freehold  (m)  (3).  And  where  in  replevin  for 
taking  goods  of  the  plaintiff,  the  defendant  made  cognizance  of  the 
taking  as  a  distress  for  rent  upon  a  demise  to  the  plaintiff,  and  she  plead- 
ed in  bar  that  she  was  a  married  woman  at  the  time  of  the  demise,  and 
when  the  rent  accrued  due  it  was  held  that  such  plea  in  bar  negatived  the 
cause  of  action,  as  it  was  to  be  presumed  the  husband  was  alive,  so 
that  the  goods  could  not  be  the  plaintiff's  property  (ri).  So  where 
in  assumpsit  by  an  executor  on  several  promises,  which  were  all  laid  to 
have  been  made  to  the  testator^  to  which  the  defendant  pleaded  the 
statute  of  limitations,  and  the  plamtiff  replied  a  subsequent  promise  to 
himee^j  the  replication  was  held  to  be  a  departure,  and  therefore 
bad  (o)  (4).    A  variety  of  other  instances  are  collected    in  the   di- 

(g)  Gledstane  v,  Hewittj   1  Tyr.  446 ;  1  (k)  Co.  Lit.  304  a ;  2  Saund.  84  a. 

Cromp.  6c  Jet.  565.  (/)  Co.  Lit.  304  a;  Com.  Dig.  Pleader,  F. 

(h)  2  Saund.  84  a,  note  1 ;  Co.  Lit.  304  7,  8 ;  Carth.  306. 

a;  2  Wils.  98;  Com.  Dig.  Pleader,  F.  T  (m)  4T.  R.  504j  2  Samid.  84  b. 

11,  16  East,  39 ;  1  B.  &  C.  470;  Tidd,  9th  (n)  7  Taunt.  72. 

ed.  688 ;  Stephen,  2d  ed.  451.  Co)  2  Saund.  63  g,  84 ;    Willes,  29 ;  1 

(i)  2  Saund,  84  a,  note  1 ;  Stephen,  2d  Saik.  28 ;  6  Mod.  309 ;  2  Stra.  890 ;  3  East, 

ed.  456.  409. 

(;)  Summary  Treat,  on  Pleading,  92. 


(1)  Andrews  v.  Waring,  20  Johns.  160.  Wyman  v.  Mitchell,  1  Cowen,  319.  14  Mass. 
103.  Paine  t;.  Fox,  16  Mass.  129  ;  Keay  v,  Goodwin,  16  Mass.  1.  2 ;  Hapgood  v,  Hough- 
ton, 7  Pick.  451 ;  Dawes  p.  Winship,  16Mass.  291 ;  Little  v.  Blunt,  9  Pick.  488. 

(2)  Vide  Sterns  v.  Patterson,  14  Johns.  132.  Munroe  v,  Allaire,  2  Caines,  320.  Bar- 
low V.  Todd,  3  Johns.  367.  Spencer  v.  Southwick,  10  Johns.  259.  20  Johns.  163.  5 
Greenl.  481. 

(4)  See  also  Sibley  o.  Brown,  4  Pick.  137. 

(4)  An  ayerment  of  the  value  of  goods  in  a  plea  of  pUne  adfmnistravit  watery  is  not 
material  and  traversable.  A  rejoinder  averring  that  the  defendant  has  assets  out  not  more 
than  sufficient  to  pay  and  satisfy  a  judgment  of  upwards  of  61000,  was  held  not  a  de- 
parture from  a  plea  of  pleM  admmiuravit  prater,  averring  the  goods  unadministered  to  be 
of  the  value  only  of  SI. 
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n.  MT78T    gestfl  (p).    But  where  in  detmue  on  a  biolment  of  a  pronussory  note,  to 

"^       be  re-delivered  on  request,  defendant  pleaded  that  the  note  was  deposited 

FKOM  DE-    by  plaintiff  as  a  pledge  for  the  repayment  to  defendant  of  a  loan  of  X50, 

cLARATioir,  and  the  replication  stated  a  tender  of  £50,  on  a  special  demurrer,  the  repli- 

^^      cation  was  held  good,  and  no  departure  (9).     If  a  declaration  describe  a 

bill  or  note  as  having  been  indorsed  to  the  plaintiff  by  the  payee,  and  the 

defendant  plead  that  indorsee  was  a  married  woman,  it  is  no  dq>arture  in 

the  replication  to  state  that  she  indorsed  by  the  authority  of  her  husband  (r). 

But  a  departure  more  frequently  occurs  in  a  rejoinder  (»).  Thus,  if  in 
an  action  of  debt  on  an  arbitration  bond,  the  defendant  plesid  that  no  award 
was  made,  and  the  plaintiff  in  his  replication  set  out  on  an  award,  and  assign 
a  breach,  it  has  been  held  that  the  defendant  cannot  rejoin  that  an  award 
was  not  tendered  (1),  or  that  the  defendant  hath  performed,  or  been  ready 
to  perform  it  (f)  (2).  If  the  award  be  in  such  case  set  out  by  the  plaintiff 
in  his  replication,  and  a  fatal  defect  appear  on  the  face  of  it,  the  defendant 
may,  it  seems,  demur  (u)  ;  or,  if  the  plaintiff  set  it  out  partially,  the  de- 
[  *646  ]  fendant  may  set  out  the  whole,  *and  then  demur  (x).  So,  where  in  an  ac- 
tion on  a  bond  conditioned  for  the  payment  of  an  annuity,  the  defendant 
pleaded  no  such  memorial  as  the  statute  17  G.  3  required  ;  and  the  plaintiff 
replied  that  there  was  a  memorial  which  contained  the  names  of  the  parties^ 
&c.  and  the  consideration  for  which  the  annuity  was  granted  ;  and  the  de- 
fendant rejoined  that  the  consideration  was  untruly  alleged  in  the  memorial 
to  have  been  paid  to  both  obligors,  for  that  one  of  them  did  not  receive  any 
part  of  it ;  it  was  held  that  this  rejoinder,  stating  a  new  fact,  was  bad,  as 
being  a  departure  from  the  plea  (y).  So,  if  bail  plead  no  ca.  sa.  against 
the  principal,  and  in  their  rejoinder  allege  that  the  ca.  sa,  stated  in  the  rep- 
lication did  not  lie  four  days  in  the  office,  this  is  a  departure  (z).  So,  in 
an  action  of  debt  on  bond,  conditioned  for  performance  of  covenants,  if 
the  defendant  plead  performance^  and  the  plaintiff  reply,  and  assign  a 
breach,  the  defendant  cannot  rejoin  any  matter  in  excuse  of  performance  (a). 
So,  where  in  trespass  for  impounding  the  plaintiff's  mare,  the  defendant 
pleaded  that  she  was  doing  damage  to  the  king  in  his  forest  of  Waltham, 

(p)  Com.  Dig.  FleadeFi  F.  6,  7,  8,  9,  &c. ;  was  void  on  account  of  some  extrinsic  fact, 

Bac.  Ab.  Pleas,  L. ;  Vin.  Ab.  Departure ;  1  see  post,  647. 
Archb.  247,  253.  («)  4  Salk.  72 ;  1  Saund.  103,  note  1 ;  2 

(q)  Gledstane  v.  Hewitt,  1  Cromp.  &  J.  Saund.  62  b,  note  5  ;  II  East,  1S3. 


565  J  1  Tyr.  450.  (x)  J 1  East,  188. 

(r)  Prince  v.  Branatte,  1  Bing.  N.  C.  435.        (y)  4  T.  R.  585 ; 
(s)  See  Com.  Dig.  Pleader,  F.  6,  7,  8,  9,    16  East,  41 ;  see  11  East,  188.    It  should  be 


&c.  for  the  instances  of  a  defective  rejoin-  observed,  that  the  case  in  the  text  did  not 
der,  and  2  Saund.  83,  84,  note  1 ;  188 ;  1  turn  on  the  53  Geo.  3,  c.  141 ;  but  on  the 
Saund.  117,  note  3;  346  c.  In  trespass  17  Geo.  3,  c.  26,  which  requires  that  the 
against  three  for  an  assault  and  battery,  all  dud  shall  truly  state  the  consideration ;  and 
pleaded  the  general  issue,  and  one  justified  the  defendant's  rejoinder,  therefore,  contain- 
in  defence  of  his  freehold.  Replication  un-  ed  an  objection  which  applied  more  to  the 
necessary  force  by  him.  A  rejoinder  that  deed  than  the  memorial, 
all  the  defendants  did  not  use  unnecessary  Cz)  1  Wils.  334 ;  16  East,  41 ;  7  B.  &  C. 
force,  was  held  bad  on  demurrer,  as  not  pur-  800  ;  see  ante,  469. 

suing  the  prior  pleadings,  4  B.  &  C.  704.  (a)  2  Saund.  83  c ;  Co.  Lit.  304  a ;  Com. 

(t)  2  Saund.   188 ;   1   Sid.   10 ;  Stephen,  Dig.    Pleader,  F.    6,  Ace. ;    see  instances, 

2d  edit.  452.    As  to  rejoining  that  the  award  Steph.  2d  ed.  453. 


(1)  See,  however,  Allen  v.  Watson,  16  Johns.  205,  recognizing  Fisher  o.  Pimbley,  11 
East,  188. 

(2)  So,  he  cannot  rejoin  that  the  award  was  not  final.    Barlow  v.  Todd,  3  Johns.  363.  ^ 
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«nd  the  pluntiff  replied  a  right  of  common  in  the  forest,  and  the  defend-    n.  must 
ant  rejoined  that  the  mare  was  mangy,  and  doing  damage,  and  that  there-  ^^^^^^^ 
fore  he  took  and  impounded  her ;  this  was  held  to  be  a  departure  from  the  dbclara- 
plea,  because  the  plea  was,'  that  the  mare  was  doing  a  private  trespass  to  tioh,  ^cc. 
the  king  in  his  forest,  and  that  therefore  the  defendant  impounded  her,  but 
the  rejoinder  is,  that  the  mare  was  mangy,  which  is  a  common  nui8ance(5). 
And  where  in  trespass  for  impounding  the  plaintiff's  ox,  the  defendant  jus- 
tified the  taking  damage  feasant^  and  the  plaintiff  entitled  himself  to  com- 
mon of  pasture  for  one  ox,  in  the  place  in  which,   &c.  and  the  defendant 
rejoined  that  the  plaintiff  had  surcharged  the  common  with  that  ox,  it  was 
adjudged  that  the  rejoinder  was  a  departure  from  the  plea,  because  there 
is  a  great  difference  between  damage  feasant  and  a  surcharge  of  common, 
and  the  surcharge  should  have  been  pleaded  at  first  (c).     So,  in  debt  on 
bond  conditioned  to  perform  the  covenants  in  a  lease,  one  of  which  was 
that  at  every  felling  of  timber,  defendant  would  make  a  fence,  the  defend- 
ant pleaded  that  he  Jiad  not  felled  any  wood.    Replication  that  he  felled 
wood,  but  made  no  fence ;  and  the  Court  held  that  a  rejoinder  that  the  de- 
fendant ddd  make  a  fence^  was  a  departure  from  the  plea  (d).    The  plea  [  *^^'^  1 
should  have  been  that  defendant  felled  wood,  and  made  a  fence,  *and  in 
all  these  cases,  to  avoid  a  departure,  the  whole  matter  should  be  shown  at 
once  in  the  plea  (e). 

But  matter  which  maintains,  explains,  and  fortifies  the  declaration  or 
plea,  is  not  a  departure  (/).  Thus,  if  bail  plead  that  no  ca.  %a,  was  duly 
sued  out  and  returned  according  to  the  practice  of  the  Court,  and  the 
plaintiff  reply  setting  out  a  ca.  sa.  but  directed  to  the  sheriff  of  a  wrong 
county,  the  defendant  may  rejoin  that  the  venue  was  laid  in  another  coun- 
ty, and  that  therefore  the  ca.  sa.  was  not  duly  sued  out  (^).  So  in  tres- 
pass for  taking  a  horse,  if  the  defendant  justify  for  a  distress  damage  fea- 
santj  the  plaintiff  may  reply  that  the  defendant  afterwards  used  the  horse, 
which  shows  thas  he  was  a  trespasser  ab  irdtio  (K)  (1).  So  if  in  debt  on 
bond  to  indemnify  the  plaintiff  from  tonnage  due  to  A.  the  defendant  plead 
non  damnificatuSy  and  the  plaintiff  reply  that  A.  distrained  for  the  said 
tonage,  and  the  defendant  rejoin  that  nothing  was  due  to  A.  for  tonnage, 
this  is  not  a  departure,  for  if  nothing  were  due  there  was  in  law  no  dam- 
age ({).  And  it  seems  that  in  debt  on  bond  conditioned  to  perform  an 
award,  the  defendant,  though  he  pleaded  no  award  made^  may,  to  a  repli- 
cation setting  out  an  award  in  part,  rejoin  setting  out  the  whole  award  ver^ 
batimj  by  which  it  appeared  that  the  award  was  bad  in  law,  being  made  as 
to  matters  not  within  the  submission  (i).  The  Court,  on  demnrrer,  con- 
sidered that  there  was  no  departure,  as  !|he  plea  of  no  award  meant  no  legal 
and  valid  award,  according  to  the  submission  (i).  And  if  a  declaration  on 
an  apprenticeship  deed  charge  that  the  defendant  would  not  instruct  the  ap- 

m  2  Wils.  96;  2  Saund.  94  b.  Ch)  Id.  ;    1  D.  &  R.  50  j  5  Id.  615  ;  1 

(c)  1  Salk.  231;  WUles,  638;  2  Saund.  Salk.22l;  3  Wils.  20 ;  Cro.  Jac.  148;  ante, 
84  c.  172,   179 ;  replication,  &c.  to  justification 

(d)  Dyer,  253  b.  under  Kji.fa,,  ante,  6l0 ;  1  M.  &  P.  783. 

(e)  Sec  Dyer,  253  b;  Plowd.  102;  Dyer,  (i)  Fortes.  341;  Com.  Dig.  Pleader,  F. 
102  b,  S.  C.  11. 

(/)  Com.  Dig.  Pleader,  F.  11 ;  1  B.  &  C.  (k)  11  East,  188 ;  16  Id.  39,  sed  vide  1 
466.  Sid.   180;    1   Wils.   122;  4  T.  R.  585;  2 

(g)  16  East,  39.  Hen.  Bla.  280,  S.  C. 


(1)  Darling  v.  Chapman,  14  Mass.  103. 
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II.  MrsT   prentice,  and  compelled  him  (o  leare  his  semce,  and  the  defendant  plead 
rHaj  rwau  ^^^  ^^^  apprentice  miscondocted  and  abeented  himself,  it  will  be  no  depar- 

DicLABA'  ture  to  reply  that  after  the  misconduct,  &c.  the  apprentice  oiered  to  retum, 

Tio«,  &c.  kc.  bat  the  defendant  refosed ;  for  this  supports,  explains,  and  fortifies  the 
declaration  (Z).  And  if  the  plaintiff  Tary  in  his  replication  from  tins  connt 
or  the  defendant  in  his  rejoinder  from  his  plea,  in  tinuj  place,  or  other  mat- 
ter when  immaterial^  it  is  not  a  departure.  As  if  in  a  declaration,  a  pro- 
mise be  stated  to  have  been  made  twenty  years  ago,  and  when  the  defend* 
ant  pleads  the  statute  of  limitations  the  plaintiff  replies  that  the  defendant 
did  undertake  within  six  years  ;  this  is  not  a  departure  because  in  this  case 
the  statement  of  the  time  in  the  declaration  was  immaterial  (m).     So,  if  in 

[*  648  ]  trespass  for  an  assault  at  H.,  if  the  defendant  plead  *molUter  mamu  tm- 
poeuit  to  remove  the  plaintiff  from  his  close  at  A.,  and  the  plaintiff  re{£e8 
that  he  had  a  way  over  that  dose,  it  is  not  a  departure ;  for  in  transtory  ac- 
tions the  venue  in  the  declaration  is  immaterial  (n).  In  the  case  of  a  deed 
or  other  instrument,  the  plaintiff  may  reply  or  show  in  evidence  that  it  was 
really  made  on  a  day  different  to  the  day  of  the  date  (p) ;  and  where  a  bill 
or  note  is  stated  in  the  declaration  to  have  been  made  on  a  day  which  ap- 
pears to  have  been  above  six  years  before  the  commencement  of  the  suit, 
a  subsequent  promise  or  acknowledgment  within  six  years  may  be  shown  in 
evidence  under  the  common  replication  to  the  plea  of  the  statute  of  limita- 
tions (jp).  But  where  time  or  place,  or  any  other  circumstance,  is  material 
the  plaintiff  cannot,  as  we  have  seen,  vary  from  his  previous  statement  of 
it  (j)  ;  though  where  matter  of  defence  has  arisen  pending  the  suit,  it  may 
be  plesidedpiit*  darrein  continuancey  rdicti  verifieatiane  of  the  former  plea. 
And  if  in  an  action  against  a  person  as  executor,  he  plead  a  retainer  for  a 
debt  due  to  himself,  and  the  plaintiff  reply  that  he  was  only  executor  de  son 
tarty  the  defendant  may,  by  way  of  plea  puis  darrein  continuaneey  rejoin 
that  he  has  since  obtained  letters  of  administration  (r). 

The  only  mode  of  taking  advantage  of  a  departure  is  by  demurrer,  which 
may  be  either  general  (1)  or  special  («) ;  and  if  the  defendant  or  the  plamtiff, 
instead  of  demurring,  take  issue  upon  the  replication  or  the  rejoinder  con- 
taining a  departure,  and  it  be  found  against  him,  the  Court  wUl  not  arrest 
the  judgment  (0« 

Sdly.  It  is  a  rule  tiiat  a  replication  must  eitiier,  firet^  present  matter  of 
eetoppel  to  the  plea,  or  eecancUtfj  must  traverse^  or,  thirdly^  eonfese  and 
avoid  the  matter  pleaded  by  the  defendant  (u)  (2).    If  the  plaintiff  do  not 

(p)  See  ante^  583  and  supra f  note  («). 
The  case  in  10  Mod.  312,  is  not  law,  and 
what  was  said  in  Stra.  22  and  806,  as  to  a 
promissory  note,  was  extra  jodiciaL 

(q)  Ante,  257,  538,  644. 

(r)  2  Stra.  1106. 

(5)  2  Saund.  84  d;  2  Wils.  96 j  quigre  if 
it  oaght  not  to  be  a  special  demurrer,  Com. 
Dig.  Pleader,  F.  10  j  1  Saund.  117. 

(0  Sir  T.  Raym.  86 ;  2  Saand.  84  d. 

(tf)  See  on/e,  525,  578,  Steph.  2d  ed.  82. 


III.   MUST 

COMTAIX 

XATTBE 

OP  BSTOr- 

rSL     OR 

TRAYBBSE, 

OR  CONFESS 

AVD   AVOID. 


(/)  1  B.  &  C.  460.  And  see  an  instance 
in  which  a  surrejoinder,  in  an  action  upon  a 
bond  for  the  fidelity  of  a  clerk  was  held  not 
to  be  a  departure  from  the  replication,  7  Id, 
809. 

(m)  Com.  Djg.  Pleader,  F.  11;  1  Lev. 

110  J 


10  Mod.  348. 


(n)  Com.  Dig.  Pleader,  F.  11  j   1  Salk. 
>i;      -        - 


222;  1  Lord  Raym.  120. 

(o)  4  East,  477 ;  see  aift,  257,  258,  sed 
vide  Tidd,  9th  ed.  689;  cites  1  Salk.  222; 
3  Lev.  348  ;  Stra.  22,  80G. 


(1)  Dyson  v.  Wood,  2  Dowl.  &  Ryl.  295 ;  Harwood  r.  Tappan,  2  Speers,  536.  The 
Supreme  Court  of  the  State  of  New  York  has  decided,  that  departure  was  fatal  on  general 
demurrer.  Stems  v.  Patterson,  14  Johns.  132 ;  Munro  v.  Allaire,  2  Cames,  320,  329  j 
Spencer  v.  Southwick,  10  Johns.  259 ;  Andrus  v.  Waring,  20  Johns.  160 ;  Keay  v.  Goodwm, 
16  Mass.  1. 

(2)  United  States  v.  Buford,  3  Peters,  31. 
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dispute,  and  cannot  avoid  the  facts  stated  in  the  plea,  but  contends  that  their  m.  mai- 
lesal  operation  is  insofficient  to  defeat  the  action,  he  must  demur  to  the    **^  ^' 

P  ESTOPPEL, 

plea.  &c. 

4th1jr.  Another  quality  essential  to  a  replication  is  certainty  ;  and  it  is   it.  the 
stud  that  more  is  requisite  in  a  replication  than  a  declaration,  though  cer-   cbktjjk- 
tunty  to  a  common  intent  is  in  general  sufficient  (x).     Where  the  replica-  j^QuisinB. 
tion  is  only  to  a  part  of  the  plea,  the  part  alluded  to  should  be  ascertained 
i^ith  certainty  ;  as  if  in  assumpsit  on  several  ^promises  the  defendant  has  r  tg^g  1 
pleaded  infancy,  and  the  plaintiff  reply  that  part  of  the  goods  were  for  ^  ^ 

necessary  food,  and  part  for  clothes,  it  is  said  to  be  insufficient  if  he  do 
not  show  what  part  was  for  the  one  and  what  for  the  other  (y).  In  general 
also,  when  material  to  the  action,  time,  place,  and  other  circumstances 
must  be  stated  with  the  same  certainty  and  precision  as  in  the  previous 
pleadings ;  but  where  time  or  place  is  immaterial  it  should  seem,  with  an- 
alogy to  pleas  in  bar,  that  as  the  time  and  place  mentioned  in  the  declara- 
tion must  when  immaterial  be  adhered  to,  no  repetition  of  either  would  be 
necessary  (^z).  We  have  seen,  that  where  extreme  particularity  in  plead- 
ing would  tend  to  great  prolixity  and  inconvenience,  a  general  allegation  is 
allowed  ;  on  which  principle  it  is  settled,  that  in  debt  on  a  bond  to  account 
for  all  monies,  &c.  which  the  defendant  or  a  third  person  receives  in  the 
course  of  a  certain  employment,  it  is  sufficient  to  assign  the  breach  gener- 
ally, that  divers  sums  of  money  were  received  from  divers  persons,  &c., 
without  naming  from  whom  in  particular  (a).  There  is  so  much  similarity 
between  pleas  and  replications,  in  regard  to  the  rule  that  a  replication  must 
not  be  argumentative,  and  must  offer  matter  which  is  triable,  that  any  fur- 
ther observations  than  those  which  were  made  upon  the  subject  in  relation 
to  pleas  (i)  will  be  unnecessary. 


6thly.  The  replication  must  not  be  double^  or  in  other  words,  contiun  ▼.  must 
two  answers  to  the  same  plea  (c).  For  the  plaintiff  ought  not  to  perplex  "*  8™»"«- 
tiie  Court  with  two  matters,  to  attempt  to  inveigle  their  judgment,  and  if 
two  issues  were  permitted  to  be  joined  upon  two  several  traverses  on  the 
plaintiff's  replication,  and  one  should  be  found  for  the  plaintiff  and  the 
other  for  the  defendant,  the  Qourt  would  not  know  for  whom  to  give  judg- 
ment, whether  for  the  plaintiff  or  the  defendant  (d).  And  the  Court  will 
not  give  leave  to  rgt^Zy  double  (1),  under  the  statute  4  &  5  Ann.  c.  16  («)  ; 
though  under  that  statute  the  plaintiff  in  replevin  may,  with  leave  of  the 
Court,  plead  several  pleas  in  bar  to  an  avowry  or  cognizance  (/)  (2).     So 

Cx)  Com.  Dig.  Pleader,  F.  17 ;  12  East,  custom  or  liberty  to  dig  for  coal,  &c.   10 

263 ;  as  to  certainty  in  a  declaration,  see  East,  189. 
ante,  256.  (c)  10  East,  73 ;  2  Campb.  176, 177 ;  Com. 

(y)  Lutw.  241 ;  Com.  Dig.  Pleader,  F.  4  j  Dig.  Pleader,  F.  16;  Rep.   Temp.  Hardw. 

ante,  496,  497.  289.    See  in  general,  ante,  226 ;  duplicity 

(z)  See  2  Hen.  Bla.  161 ;  1  Saund.  8a;  in  a  plea,  ante,  458,  532. 
ante,  522.  (d)  2  Saund.  49,  50. 

(a)  8  T.  R.  463 ;  1  B.  &  P.  640 ;  1  Price,        (e)  Forlesc.  335  ;  Barnes,  364. 

109 ;  7  B.  &  C.  809 :  ante,  235,  395.  (/)  2  B.  &  P.  368,  376.    As  to  the  costs, 

(b)  Ante,  539  and  540.    See  an  instance    see  Tidd,  9th  ed.  654,  660 ;  1  Marsh.  234. 
of  an  argumentative  traverse  of  a  plea  of  a 


ri)  See  Hazard  v.  Smith,  1  J.  J.  Marsh.  66 ;  Little  o.  Blunt,  13  Pick.  473. 
(2)  The  doctrine  of  duplicity  in  pleading  has  been  somewhat  vague  and  unsettled. 
The  plaintiff  cannot  reply  two  distinct  replications  to  the  defendant's  plea.    This  cannot 

Vol.  I.  84 


g^  THE  QUALITIES 

Y.  MOST  n  a  replioation  or  traverse  should  be  in  the  dujunetive  and  not  oonjanctiTe, 

sDieLB.     when  if  a  part  of  the  plea  be  true  the  action  would  not  be  tenable ;  as,  if 

to  an  action  by  an  attorney  for  fees  the  defendant  plead  that  the  acti<Hi 

was  brought  for  fees  at  law  and  in  equity,  and  that  plaintiff  had  not  a  month 

before  action  brought  delivered  a  signed  bill ;  a  replication  that  the  bill  was 

[  *650  1  ^0^  for  f^os  A^  ^^^  <^^  >Q  equity  is  bad,  for  it  should  have  been  *in  the 
disjunctive  (</) .  But  a  replication  may  frequently  put  in  issue  several  fiMts, 
where  they  amount  to  only  one  connected  proposition  or  answer  to  the 
plea  (A)  (1).  And,  as  we  have  already  seen,  a  replicatiou  may  contain 
several  distinct  answers  to  different  parts  of  a  plea  divisible  in  its  nature  (t); 
as  where  infancy  has  been  pleaded  to  a  declaration  consisting  of  seveial 
counts,  the  plaintiff  may  reply  as  to  part  of  the  demand  that  it  was  for  ne- 
cessaries, to  other  part  that  the  defendant  was  of  full  age  at  the  time  the 
contract  was  made,  and  to  other  part  that  he  confirmed  it  after  he  came  of 
age  (k)  (2).  So,  if  an  executor  or  administrator  plead  several  judgments 
outstanding  and  no  assets  ultra^  the  plaintiff  may  reply  as  to  one  of  the 
judgments  nul  tiel  record^  and  to  another  that  it  was  obtained  and  kept  on 
foot  by  fraud  (0«  In  irespsasde  bonis  asportaiisot  several  articles,  a  plea 
justifying  the  removal  quia  damage  feasant  enures  as  a  several  plea  in  re- 
spect of  each  article,  and  the  plaintiff  may  reply  severally  ;  thus  he  may 
traverse  the  justification  as  to  one  article,  and  as  to  another  reply  ex- 
cess (vi)-  So  if  a  plea  justify  the  removal  of  goods  of  similar  descriptaon 
enumerated  in  different  counts,  if  the  identity  of  the  goods  in  the  differ- 
ent counts  be  not  alleged,  the  plaintiff  may  rely  severally  in  respect  of 
the  articles  in  each  count  (n)  ;  and  the  insufficiency  of  one  of  such  sec- 
tional replications  demurred  to  for  duplicity,  in  putting  in  issue  the  whole 
plea  by  a  traverse  absque  tali  eausa^  where,  in  respect  of  matter  of  tide 
disclosed  by  the  defendant,  the  plaintiff  should  have  put  in  issue  a  por- 
tion only  of  the  plea,  by  traversing  absque  residua  causce^  does  not  affect 
the  validity  of  the  'other  replications  to  the  same  plea  (n).  In  an  action 
of  debt  on  bond,  conditioned  for  the  performance  of  covenants,  the  plain- 
tiff may,   and  indeed  ought,  by  the  statute  8  &  9  W.  3,  c.  11,  s.  8,  to  as- 

(g)  Moore  V.  Boulcou,  1  BiDg.  N.  C.  323.        (/)  1  Saund.  337  b,  note  2 ;  1  Lord  Raym. 

(k)  1   Bmr.  3 17  J    Rep.   Temp.    Hardw.  263;  1  Salk.  298. 
289  ;  antCf  605,  606.  (w)  Vivian  v,  Jenkins,  5  Nev.  &  Man.  14. 

(t)  Ante,  228,  532,  533.  (»)  Id.  ibid, 

(k)  Ante,  581.  («)  Id.  ibid. 


be  done  at  common  law ;  and  under  the  Statute  (2  R.  S.  356,  s.  27)  can  be  done  only  by 
leave  of  court  (4  Wend.  211.)  The  court,  however,  permitted  the  replications  to  stand,  on 
payment  of  costs.  Frisbie  v.  Riley,  12  Wend.  249.  The  objection  to  pleading  for  dupliciij 
is  an  objection  of  form,  and  not  of  substance,  and  can  only  be  taken  advantage  of  on  spe- 
cial demurrer.  If  the  plaintiff  reply  that  the  promise  was  made  by  the  defendant  and  a 
third  person,  and  that  a  release  was  executed  to  such  third  person,  denying  both  the  joint 
promise  and  the  release,  it  is  bad  for  duplicity.    Tubbs  v.  Caswell,  8  lb.  129. 

The  rule  that  on  demurrer  judgment  shall  be  given  against  the  party  who  commits  the 
first  fault,  applies  not  to  a  case  where  the  pleading  is  bad  merely  in  lorm.  There  is  a  class 
of  cases  in  tort  where  the  defendant  sets  up  matter  merely  by  way  of  excuse,  in  which  the 
plaintiff  may  reply  that  the  defendant  of  his  own  wrong,  and  without  the  cause  by  him 
alleged  in  his  plea,  committed  the  injury  complained  of  in  the  declaration,  and  by  this 
general  traverse,  he  may  put  in  issue  every  material  allegation  in  the  plea  ;  but  this  manner 
of  replying  appears  to  be  confined  to  cases  of  tort  where  the  defence  is  by  way  of  excuse 
merely,  and  is  not  allowed  where  the  defendant  by  his  plea  insists  upon  a  full  and  adequate 
right.  lb.  Lytle  u.  Lee,  5  Johns.  112  ;  Plumb  v.  M'Crea,  12  ib.  491. 
1)  Russell  V.  Rogers,  15  Wend.  351. 

[2)  Vide  Sevey,  v.  Blacklin,  2  Mass.  542. 


h 
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sign  as  many  breaches  in  his  replication  as  he  intends  to  rely  upon  at  the  ▼.  mttst  bb 
trial,  if  such  breaches  be  not  assigned  in  the  declaration ;  and  it  need  not  be  **^*^^* 
shown  that  this  is  done  by  virtue  of  the  statute  (o).  And  to  a  plea  of  set- 
off, consisting  of  several  demands  upon  judgment  of  recognizance  of  record, 
and  simple  contract,  the  plaintiff  in  his  replication  should  give  several  an- 
swers, viz,  as  to  the  judgment  of  recognizance  nul  tiel  record,  and  as  to 
the  simple  contract,  that  he  was  not  indebted  (p)  ;  or  he  may  reply  as  to 
part,  the  statute  of  limitations  (9).  Duplicity  in  a  replication  is  aided, 
unless  the  defendant  demur  specially,  pointing  out  the  particular  de- 
fect (r)(l). 

(0)  13  Ensif  1,  2,  3 ;  postj  vol.  iii. ;  see  (q)  Post^  vol.  hi. ;  ante,  582,  S83. 

anUf  586.  (r)  27  Eliz.  c.  5  ;  4  6c  5  Anne,  c.  16,  s. 

{p)  1  East,  369;  see  the  {orm,  post,  Yol  1;  1  Saund.  337  b,  n.  3;  Doc.  PI.  147;  10 

Ui. ;  and  ante,  582,  583.  East,  79. 


(1)  If  the  replication  contains  two  distinct  matters  in  avoidance  of  the  plea,  the  defend- 
ant is  not  bound  to  demar  for  duplicity  or  to  answer  both  matters,  but  may  take  issue  upon 
either  of  the  matters  set  up  in  avoidance.  If  such  issue  be  found  for  the  defendant,  the 
plaintiff  will  be  entitled  to  judgment  non  obstante  veredicto;  the  other  matters  set  forth  in  the 
replication  being  admitted  as  they  were  not  answered.    Gould  v.  Ray,  13  Wend.  633. 


[  "esi  ] 


•CHAPTER  IX. 

Of  M^'aindera  and  the  subsequent  Pleadings  ;  oflssues^  BepUaderSj  Judg- 
ments non  obstante  veredicto,  and  Pleas  puis  darrein  eontinuanee^r  of 
Matter  pending  action  ;  and  of  Demurrers,  and  Joinders  in  Demurrer. 

or  KB-         A  REJOINDER  IS  the  defendant's  answer  to  the  replication  (a),  and  is  in 
'^  m'^'   general  governed  by  the  same  roles  as  those  which  affect  pleas  (h)  ;  with 
^  this  additional  quality,  that  it  must  support  and  not  depart  from  the  plea  (e). 

If  there  be  several  defendants,  and  they  joined  in  the  plea,  they  cannot 
sever  in  the  rejoinder  (d).  It  must  also  be  single;  and  the  Court  cannot 
give  leave  to  the  defendant  to  rejoin  several  matters,  for  the  statute  of 
Anne  does  not  extend  to  rejoinders  {e)  (2) .  Hence  it  may  suffice  to  refer  to 
the  preceding  pages,  and  to  the  forms  which  are  given  in  the  third  volume, 
without  taking  further  notice  of  the  rejoinder  with  regard  to  its  general 
construction  and  qualities  (3) . 

FOBx  AND  When  a  replication,  or  a  plea  in  bar  in  replevin,  concludes  to  Hie  coun^ 
REQUISITES  fffy^  ijJjq  defendant  can  only  demur ;  or  add  the  common  similiter,  which 
is,  ^^  And  the  defendant  doth  the  like."  And  it  is  material  that  the  de- 
fendant should  take  care  that  the  similiter  he  added,  for  otherwise  he  cannot 
move  for  judgment  as  in  case  of  a  nonsuit  (/)•  And  where  there  are 
several  replications,  particularly  when  some  conclude  to  the  country,  and 
others  witii  a  verification,  it  may  be,  ^^  And  the  defendant  as  to  the  said 
replications  of  the  plaintiff,  to  the  said  second  and  third  pleas  of  him  the 
defendant,  and  which  the  plaintiff  hath  prayed  may  be  inquired  of  by  the 
country,  doth  the  like"  (^).  In  the  King's  Bench,  if  the  replication  con- 
clude to  the  country,  the  plaintiff  is  at  liberty  to  add  the  similiter  for  the 
defendant,  it  being  a  rule  in  that  Court  that  in  all  special  pleadmgs,  when 
the  plaintiff  takes  issues  upon  the  defendant's  pleading,  or  traverses  the 
same,  or  demurs,  so  that  the  defendant  is  not  at  liberty  to  allege  any  new 
matter,  the  plaintiff  may  add  the  similiter  or  joinder  in  demurrer,  and 
make  up  the  paper-book  without  giving  a  rule  to  rejoin  (K)  ;  but  otherwise 
a  rule  must  be  given,  unless  the  defendant  be  bound  by  a  judge's  order  to 
r  *652  1  ^j^^^  gratis.  In  the  Common  Pleas,  *where  the  replication  concludes  to 
the  country,  it  is  usual  for  the  pluntiff  to  add  the  similiter,  and  make  up 
and  deliver  the  issue  with  notice  of  tail ;  but  unless  under  terms  of  rejoin- 

'a)  Com.  Dig.  Pleader,  H.  (e)  Stra.  908 ;  see  ante,  226,  532,  649. 

\h)  Ante,  521,  545  ;  Co.  Lit.  303,  b.  (/)  Seabrook  c.  Cave,  3  DowL  691. 

[c)  See  ante,  644 ;   2  Saand,  189,  190 ;        \g)  See  fonns,  postj  vol.  iii. 
Com.  Die.  Pleader.  F.  6  to  F.  11.  (h)  Rale,  Trin.  1  Geo.  2,  n.  a;  Tidd,  9th 

(d)  4  B.  &  C.  704.  edit.  717,  718. 


(1)  See  Fowler  o.  Clark,  3  Day,  231 ;  Tarleton  o.  Wells,  2  N.  Hamp.  306 ;  Boston  Hat 
Manaf.  Co.  o.  Messenger,  2  Pick.  223 ;  Warren  v.  Powers,  5  Conn.  373 ;  Tattle  o.  Smith, 
10  Wendell,  386. 

(2)  Slocamb  o.  Holmes,  1  Howard,  (Miss.)  139 ;  Neff  o.  Powell,  6  Blackf.  421. 

(3)  See,  however,  Nadenbousch  o.  M'Rea,  Gilm.  228. 

Where  seversd  facts  constituting  bat  one  defence  are  pleaded  by  a  party,  each  fact  can- 
not be  traversed  by  the  other  side ;  the  latter  is  confined  to  a  denial  of  the  facts  alleged,  if 
sach  denial,  verified  by  proof,  will  bar  the  claims  or  defisat  the  defence.  Tattle  e.  Smithy 
10  Wend.  388.    Gonld^s  PI.  407. 
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ing  ffratis,  it  seems  that  in  the  latter  Coart  the  defendant  may  insist  upon  foih  ahd 
having  a  rule  to  rejoin  ;  and  that  if  the  plaintiff  add  the  simtlitery  the  d^  mquwitii 
fendant  may  strike  it  ont^  and  demur  to  the  replication,  which  is  the  usual 
course  when  the  defendant  has  no  merits,  and  wishes  to  obtam  time  (t). 
The  consequences  of  a  defect  in  or  onussion  of  a  nmiUiter^  have  already 
been  considered  (A;). 

When  the  replication  concludes  with  a  verification^  the  rejoinder  usually 
denies  it,  and  concludes  to  the  country,  ^^  and  of  this  he  the  defendant 
puts  himself  upon  the  country,  &c."  But  when  the  rej(Hnder  intro- 
duces any  new  matter^  it  must,  as  in  the  case  of  a  plea  or  replication, 
conclude  with  a  verifteationy  in  order  that  the  plaintiff  may  have  an  oppor- 
tunity of  answering  it  ({)•  If  the  defendant  deny  several  matters  alleged 
in  the  replication,  the  rejoinder  may  conclude  to  the  country,  without  put- 
ting the  matters  in  issue  severally  and  distinctly ;  tiius,  if  to  a  plea  of  in- 
fancy, the  plaintiff  has  replied  that  a  part  of  the  goods  were  necessary 
clothing,  and  the  residue  necessary  food,  a  general  denial  in  the  rejoinder 
concluding  to  the  country,  will  suffice  (m). 


Surrejamderi  (1)  rc6tetter«,  and  eurr^utteri,  seldom  occur  in  pleading  ''^"'2?' 
(n).    It  may  suffice  to  observe  that  they  are  governed  by  the  same  rules  °'^ 
as  those  to  which  the  previous  pleading  of  the  party  adopting  them  b  subject, 
and  the  forms  wluch  most  frequently  occur  in  practice,  are  given  in  the 
third  volume  (o). 

From  the  preceding  observations  on  the  cUfierent  parts  of  pleading,  pa^  ^^  mvit. 
ticularly  those  relating  to  traverses  (j[>),  we  may  collect  what  points  may  in 
general  be  put  in  istue.  As,  however,  the  parties  respectively  may  be  dis- 
inclined to  demur,  or  otherwise  to  object  to  their  opponent's  pleading,  it 
may  be  advisable  to  consider  on  what  issue  the  parties  may  venture  to 
proceed  to  trial,  so  as  to  obtain  the  judgment  of  the  Court,  and  to  avmd 
the  necessity  of  a  repleader^  on  account  of  the  issue  having  been  upon  im- 
material  matter. 

*An  issue  is  defined  to  be  a  single,  certain,  and  material  point,  issuing  r  •g5g  i 
out  of  the  allegations  or  pleadings  of  the  plabtiff  and  defendant  (g) ; 
though  in  common  acceptation,  it  signifies  the  entrtf  of  the  pleadings  them- 
8elves(r) .    An  issue  is  either  in  law,  upon  a  demurrer ;  or  in  fact  (2)  when 

(t)  Tidd,  9th  edit.  7L8,  719;  Imp.  C.  F.  necessary  to  obsenre  that  the  smrejoinder 

358  ;  1  Sel.  Frac.  Chap.  iz.  s.  1.  and  surrebutter  are  the  plaintiff's  pleadings, 

(k)  AntCy  599.  and   that   the  rebatter  is   the   defendant's 

(/)  Ante,  641,  642  ;  1  Saand.  103,  note  1  j  pleading, 
see  Uie  forms,  post,  voU  iii.  (o)  See  post,  vol.  iii. 

(to)  Lutw.  841 ;  Com.  Dig.  Pleader,  H.  [p)  Axte,  611,  622. 

(ii)  See  these  heads  in  Com.  Dig.  Fleader,        {q)  Co.  Lit.  126  a.    As  to  tssnei  in  gene- 

I.  K.  L.    There  is  no  technical  name  for  rai,  see  Com.  Dig.  Pleader,  R. ;  Bac.  Ab. 

any  pleading  snbseqnent  to  a  snrrebatter.  Fleas,  M. ;  Tidd,  9th  ed.  717. 
It  IS  7ery  rarely,  if  ev^er,  that  the  pleadings       (r)  As  to  the  form  of  such  entry,  see 

go  beyond   the  snrrebatter.     It  is  hardly  Tidd,  9th  edit.  719,  733 ;  and  Tidd's  App. 


(1)  Potter  V.  Titcomb,  1  Fairf.  53 ;  Dawes  o.  Winship^  16  Mass.  291  M^illiams  o.  Whitr 
more,  Kirby,  249 ;  Kay  o.  Goodwin,  16  Mass.  1 ;  Oakley  v.  Romeyn,  6  Wendell,  521. 

(2)  See  Hale  v.  Dennie.  4  Pick.  501, 503. 
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or  ustQMs.  the  matter  is  triable  by  the  ooart  upon  md  Ud  reeordj  or  a  jury  upon 
pleadings  concluding  to  the  country.  Both  these  descriptions  of  issues 
may  occur  in  the  same  cause  as  to  distinct  parts  of  the  declaration.  The 
term  ^*  issue"  is  proper  where  only  one  plea  has  been  pleaded,  though  it 
be  applied  to  several  counts,  and  issue  is  joined  upon  such  plea  (9).  An 
issue  should  in  general  be  upon  an  affirmative  and  a  negative,  and  not  upon 
two  affirmatives ;  as  if  the  defendant  plead  that  A.  is  living  and  the  plain- 
tiff reply  that  he  is  dead,  it  is  more  formal,  though  not  absolutely  necesssa- 
ry,  also  to  deny  that  he  is  living  (0«  ^er  should  the  issue  be  on  two  neg- 
atives (u).  Thus,  if  the  defendant  plead  that  he  requested  the  plaintiff  to 
deliver  an  abstract  of  his  title,  but  that  the  plaintiff  did  not,  when  so  re- 
quested, deliver  such  abstract,  but  neglected  and  refused  so  to  do ;  the 
plaintiff  cannot  reply  ^^  that  he  did  not  neglect  and  refuse  to  deliver  such 
abstract,"  but  should  reply,  either  denying  the  request,  or  affirmatively, 
that  he  did  deliver  the  abstract  (2;).  But  it  is  not  necessary  that  the  nega- 
tive and  affirmative  should  be  in  precise  words  (y)  ;  and  it  will  suffice  though 
there  be  two  affirmatives,  if  the  second  is  so  contrary  to  the  first  that  it 
cannot  in  any  degree  be  true.  Thus,  if  duress  of  imprisonment  be  plead- 
ed to  a  bond,  it  is  a  good  replication  that  the  defendant  was  at  large  at  his 
own  disposal,  and  executed  the  bond  of  his  own  free  will,  and  not  for  fear 
of  imprisonment  (z^.  An  issue  should  also  be  upon  a  single  and  a  certain 
paint  (a)  ;  but  it  is  not  necessary  that  such  point  should  consist  of  a  single 
jE&ct ;  and  therefore  if  the  defendant  in  trespass  justify  under  a  right  of  com- 
mon, and  the  replication  traverses  that  the  cattie  were  the  defendant's  own, 
and  levant  and  couckant^  and  commonable  cattle,  it  is  not  multifarious,  for 
all  these  circumstances  are  requisite  to  the  point  of  defence  (6).     The  is- 

[  *654  ]  sue  also  should  not  be  on  a  negative  pregnant  (c)  ;  but  it  may  ^sometimes 
be  upon  a  disjunctive  averment  (d).  In  some  cases  the  plaintiff  may  in- 
corporate in  the  traverse  or  issue  more  than  was  alleged  in  the  plea  (e). 

The  principal  quality  of  an  issue  is,  that  it  must  be  upon  a  material 
point  (/)  (1).  An  informal  issue  is,  where  a  material  allegation  is  trav- 
ersed in  an  improper  or  artificial  manner^  (^g)  (2)  ;  and  this  mistake  is 
aided  by  verdict  by  the  32  Hen.  8,  c.  80  (h)  (3) .  But  a  verdict  does  not  help 

c.  30,  s.  1,  dec.    Issues  in  fact  are  not  to  be  (x)  6  East,  557. 

noticed  in  the  Demurrer  Book  in  E.  B.    7  (y)  Co.  Lit.  126  a. 

B.  &  C.  642.    As  to  the  language  of  this  (2)  2  Sira.  1177 ;  1  Wils.  6. 

entry,  it  is  said  that  the  acts  of  a  court  (aS  Com.  Dig.  Pleader,  R.  4. 

ought  to  be  in  the  present  tense,  as  ^^pra-  (b)  1  Burr.  316.    Other  instances,  imte, 

ceptum  esty^  not   ''preceptum  fuit,^^  but  the  605,  618,  619. 

acts  of  the  party  may  be  in  the  preterper-  {c)  See  as  to  this,  ante^  613,  014,  note 

feet  tense,  as,  venite  et  protvlit  hie  in  curia  (u)]  Com.  Dig.  Pleader,  R.  5,  6;  Bac.  Ab. 

guandum  querdam  suaMf"  and  the  continu-  Pleas,  I.  6.    It  must  be  objected  to  by  de- 

ances  are  in  the  preterperfect  tense,  as  "ve-  murrer,  id, ;  2  Saund.  319,  n  6. 

neruntj"  not     ^'veniuntf"     1  Mod.    81;    2  (d)  Com.  Dig.  Pleader,  R.  7 ;   see  atte, 

'        -        —    '               "  '14. 


Saund.  393,  n.  1  j  1  Stra.  608;  but  see  1  T.  61 

R.  320.  (e)  11  East,  410;  ante,  611. 

(j)  Peake's  C.  N.  P.  37.  (/)  Com.  Dig.  Pleader,  R.  8. 

(t)  Com.  Dig.  Pleader,  R.  3.  (g)  Cro.  Eliz.  227 ;    1  Lev.  32 ;   Carth, 

(tt)  Id. ;  8  T.  R.  280  ;  Bac.  Ab.  Pleas,  I.  371 ;  2  Mod.  137. 
3.  (h)  Gilb.  C.  P.  147  ;  2  Saund.  319,  note  6. 


(1)  U.  States  V.  Buford,  3  Peters,  31.  On  the  traverse  of  a  material  allegation,  the 
other  party  is  bound  to  take  issue.  Hapgood  v.  Houghton,  8  Pick.  451  j  Dyer  v.  Stevens, 
6  Mass.  389 ;  Dawes  o.  Winship,  16  Mass.  291. 


(2 )  Vide  Winstanley  o.  Head,  3  Tftunt.  237. 

(3)  Vide  Cobb  v.  Bryan,  3  Bos.  &  Pul.  348,  352. 
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ftn  immaterial  issue  (t)  (1),  which  is,  where  a  material  aUegation  in  the  or  laams, 
pleadings  is  not  traversed,  but  an  issue  is  taken  on  some  other  point  (2), 
which,  though  found  by  verdict,  will  not  determine  the  merits  of  the  cause, 
and  would  leave  the  Court  at  a  loss  for  which  of  the  parties  to  give  judg- 
ment (A;).  Therefore,  where  in  debt  on  bond,  conditioned  for  the  payment 
of  £60  on  the  25th  of  June,  the  defendant  pleaded  payment  on  the  20th 
of  June,  according  to  the  form  and  effect  of  the  condition,  and  issue  was 
joined,  and  the  verdict  found  that  he  did  not  pay  £60  on  the  20th,  it  was 
held  that  the  plaintiff  should  not  have  judgment ;  for  the  issue  was  out  of 
the  matter  of  the  condition,  and  therefore  void,  and  the  money  might  have 
been  paid  on  the  25th,  though  it  was  not  paid  on  the  20th,  so  that  it  did 
not  appear  that  the  condition  was  broken,  and  it  is  not  aided  by  the  before 
mentioned  statute  (I).  So  where  in  an  action  of  assumpsit  against  an  ad- 
ministratrix, on  promises  of  the  intestate,  she  pleaded  that  she  (instead  of 
the  intestate)  did  not  promise,  after  verdict  a  repleader  was  awarded  (m). 
And  where  in  an  action  of  debt  against  a  lessee  for  years,  the  defendant 
pleaded  that  before  the  rent  became  due,  he  assigned  the  term  to  a  third 
person,  of  which  the  plaintiff  had  notice,  and  issue  was  joined  on  the 
averment  of  notice,  a  repleader  was  awarded  ;  it  being  perfectly  immate- 
rial whether  or  not  the  plaintiff  had  notice  of  the  assignment,  if  it  were 
executed  (n). 

Beg.  Gen.  Hil.  T.  2  W.  4,  orders,  '^  that  if  a  defendant,  after  craving  Of  the 
oyer  of  a  deed,  omit  to  insert  it  at  the  )iead  of  his  plea,  the  plaintiff,  on  ™<x^^ni 
making  up  the  issue  or  demurrer  book,  may,  if  he  think  fit,  insert  it  for  tk^^«8- 
him,  but  the  costs  of  such  insertion  shall  be  in  the  discretion  of  the  taxing  pecting 
officer  (o).  issues. 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  sec.  1  and  2,  orders  that  every  dec- 
laration and  other  pleading  shall  be  dated  of  the  day  and  month  when 
pleaded,  and  shall  be  entered  on  the  record  made  up  for  trial,  *and  on  the  [  *655  ] 
judgment-roll,  under  the  date  of  the  day  of  the  month  and  year  when  the 
same  respectively  took  place,  and  without  reference  to  any  other  time  or 
date  unless  otherwise  specially  ordered  by  the  Court  or  a  judge ;  and  no 
entry  of  continuances  by  way  of  imparlance,  curia  advisari  vuUj  vice  cornea 
noil  misit  hreve^  or  othermse^  shall  be  made  upon  any  record  or  roll  what- 
ever, or  in  the  pleadings,  except  the  juratur  ponitur  in  respectu,  which  is 
to  be  retained.  Provided,  that  such  regulation  shall  not  alter  or  affect  any 
existing  rules  of  practice  as  to  the  times  of  .proceeding  in  the  cause. 
Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrein  contir^uance  is 
now  by  law  pleadable  in  Banc,  or  at  Nisi  Prius,  the  same  defence  may 
be  pleaded  with  an  allegation  that  the  matter  arose  after  the  last  pleading, 
or  the  issuing  of  the  jury  process,  as  the  case  may  be.  Provided  also, 
that  no  such  plea  shall  be  allowed,  unless  accompanied  by  an  affidavit  that 
the  matter  thereof  arose  within  eight  days  next  before  the  pleading  of  such 

(t)  2  Saand.  319  a,  note  6.                    *  319  b,  u.  0. 

{k)  Id. ;    Glib.   C.   P.    147  ;    1   Lev.   32.  (to)  2  Veiitr.  90. 

See  the  instances,  id.  and  Com.  Dig.  Plead-  (n)  1  Lev.  32. 

er,  R.  18 ;  3  Bar.  &  Crcs.  449.  \o)  Jervis'  Rules,  54,  note  {t), 

(0  Cro.  Jac.  434  j   Sira.  994 ;  2  Saund. 


(1)  Vide  Cobb  v.  Bryan,  3  Bos.  &  Pul.  352  j  Postmaster  General  o.  Reeder,  4  Wash.  C. 
C.  R.  678. 

(2)  Vide  Strong  v.  Smith,  3  Gaines,  153. 


665  OF    BJBPLEAPERS. 

or  ntuu.  pleas,  or  unless  the  Coart  or  jadge  shall  oiherwise  order.  And  in  the 
conclusion  of  these  rules,  the  forms  of  an  issue,  and  Nid  Prins  record,  and 
judgment,  and  other  forms  are  ^ven  (p). 


When  the  issue  is  immaterial,  the  Court  will  award  a  repleader^  if  it 
will  be  the  means  of  effecting  substantial  justice  between  the  parties,  but 
not  otherwise  (9)  (1).  As  where  in  debt  on  bond,  the  defendant  pleaded 
performance  generally,  and  the  plaintiff  replied  denying  the  general  per- 
formance, and  concluding  to  the  country,  and  stated  breaches,  by  way  of 
miggesdon  instead  of  replying  them,  after  verdict  for  the  plaintiff  a  replead- 
er was  awarded,  such  issue  being  insufficient  (r).  In  trespass  for  taking 
the  plaintiff's  cattle,  the  defendant  justified  taking  them  upon  land  demised 
by  him  to  one  W.  for  rent  in  arrear.  Replication  that  they  were  not  lev€mt 
and  cotichafU.  The  defendant  took  issue  upon  that,  and  after  it  was  found 
for  the  plamtiff,  he  moved  for  a  repleader,  which  was  refused,  because  the 
issue  might  be  material ;  and  a  repleader  is  never  granted  unless  the  issue 
must  be  immaterial  («).  The  following  rules  as  to  repleaders  were  laid 
down  in  the  case  of  Staple  v,  Hayden  (0  -  firetj  that  at  common  law,  a  re- 
pleader was  allowed  before  trial,  because  a  verdict  did  not  cure  an  imma- 
[  *656  ]  terial  (u)  issue,  but  now  a  repleader  ought  not  *to  be  allowed  tUI  after 
trial,  in  any  case  where  the  fault  of  the  issue  might  be  helped  after  verdict 
by  the  statute  of  jeofails  (a;).  Secondly ,  that  if  a  repleader  be  denied  where 
it  should  be  granted,  or  vice  versa,  it  is  error.  Thirdly,  that  the  Court 
will  not  award  a  repleader  excepting  where  complete  justice  cannot  be 
answered  without  it  (y).    Fourthly,  that  the  judgment  of  repleader  is  gen- 

(p)  See  forms  of  issue  with  notes,  3  Chit-  alone  be  used,  is  wholly  unsatisfactory,  in- 

ty's  uen.  Prac.  766.  asmuch  as  a  verdict  does  not  cure  an  imma- 

(a)  2  Saund.  319  b,  note  6 ;  2  Salk.  579  ;  terial  issue  at  this  dav.    It  should  seem  that 

6  Mod.   1 ;  3  Ld.  Raym.  922 ;  3  Salk.  121,  the  reason  of  the  distinction  between  the 

S.  C. ;  Cowp.  489.    See  Chitty  on  the  Game  practice  before  and  since  the  statute  of  jeo- 

Laws,  1st  edit.  965,  cites  Raym.  458 ;  see  fails  is  this ;  that  before  the  statute  a  ver- 

post.  diet  did  not  cure  either  an  immaterial  or  an 

(r)  5  Taunt.  386;  1  Marsh.  95,  S.  C. ;  see  informal  issue,  and    therefore    a  repleader 

ante,  507.  was  awarded  before  a  trial,  because  the  th- 

(5)  JA.  Raym.  167 ;  5  B.  Ac  C.  649.  al  could  not  have  any  effect  upon  the  issue, 

(t)  2  Salk.  579;  and  6  Mod.  1;  2  Lord  and  therefore  the  Court  will  not  interfere 

Raym.  922 ;  3  Salk.  121,  S.  0. ;  as  to  a  re-  until  the  result  of  a  trial  is  seen,  which  may 

pUader  in  general,  see  Com.  Dig.  Pleader,  render  a  motion  for  a  repleader  unnecessa- 

R,  18 ;  Bac.  Ab.  Pleas,  M. ;  Doc.  Plac.  Re-  ry." 

pleader;  Stephen,  2d  ed.  130;  Tidd.  9th  (z)  Bac.  Ab.  Pleas,  M.;  Com.  Dig.  Plea- 
edit.  921 ;  see  the  forms  there  referred  to,  der,  R.  18 ;  3  B.  6c  P.  352 ;  2  Saund.  319  b. 
and  2  Saund.  20  ;  and  315  d,  n.  6.  But  where  the  point  in  issue  is  altogether 

(u)  In  the  5th  edition  of  Saunders'  Rep.  immaterial  and  could  not  be  modified  by  the 

(vol.  ii.  319  b,  note  6.)  it  is  observed  that  verdict,  because  collateral  to  the  merits,  it 

"the  word  immaterial  is  in  the  report  of  would  be  otherwise.    See  further  9  Bing. 

this  case,  but  it  should  seem  to  be  a  mis-  532. 
take ;   for  the  reason  given,  if  that  word        (y)  Goodtwine  v.  Bowman,  9  Bing.  532. 

(1)  Vide  Stafford  ©.  Corporation  of  Albany,  6  Johns.  1.  Also,  Terrel  v,  PUge,  3  Hen. 
&  Mun.  118  ;  Taylor  v.  Huston,  Id.  161 ;  Cobb  0.  Bryan,  3  Bos.  Ac  Pul.  353  ;  Havens  v. 
Bush,  2  Johns.  388,389;  Bac.  Ab.  Pleas,  (M.  I.);  Macomb  «.  Wiber,  11  Johns.  230; 
Gould  c.  Ray,  13  Wend.  638.  Where  the  pleadings  are  so  defective,  that  no  valid  judg- 
ment can  be  rendered  on  them,  a  repleader  will  be  ordered.  Gerrish  v.  Train,  3  Pick.  124 ; 
Eaton  V.  Stove,  7  Mass.  3i2 ;  Magouu  v.  Lapham,  19  Pick.  419. 

But  where  the  only  material  fact  has  been  pa^ed  upon  by  the  jury,  the  court  will  not 
award  a  repleader.  Jenkins  0.  Stanley,  10  Mass.  262.  See  Payne  v.  Barret,  2  A.  K. 
Marsh.  312. 


OF  REPLEADERS.  QfiO 

eral,  qtu)d partes  replacitent^  and  the  parties  must  begin  again  atthe  first  fault  wnn 
which  occasioned  the  immaterial  issue  (2)  :  thus,  if  the  declaration  be  in-  "*^^?^^* 
sufficient,  and  the  bar  and  replication  are  also  bad,  the  parties  must  begin 
de  novo  (1)  ;  but  if  the  bar  be  good,  and  the  replication  ill,  at  the  replica- 
tion (a)  (2).  Fithlyy  no  costs  are  allowed  on  either  side  (6).  Sixthly 
that  a  repleader  cannot  be  awarded  after  a  default  at  wm  prius.  To 
which  may  be  added,  that  in  general  a  repleader  cannot  be  awarded  afber 
a  demurrer  or  writ  of  error,  without  the  consent  of  the  parties,  but  only 
after  issue  joined  (c).  Where,  however,  there  is  a  bad  bar,  and  a  bad  re- 
plication, it  is  said  that  a  repleader  may  be  awarded  upon  a  demurrer  (d)  (3). 
A  repleader  may  also  be  awarded,  where  the  Court  can  give  judgment  on 
the  whole  record  (^)  ;  and  it  is  not  grantable  in  favor  of  the  person  who 
made  the  first  fault  in  pleading  (/)  (4). 

Where  a  plea  confesses  the   action,   and  does   not  sufficiently  avoid  it,  pistinc- 
judgment  shall  be  given  upon  the  confession  without  regard  to  a  verdict  for  [^^^  a 
the  defendant,  which  is  called  a  judgment  non  obstante  veredicto  (5)  and  in  repleader 
such  case  a  writ   of  enquiry   shall   issue  {g).     The  distinction  between  a  "^^  J^if- 
repleader  and  a  judgment   non   obstante   veredicto  is  this  :  that  where  the  ^^anatt 
plea  is  good  in  form,  though  not  in  fact,  or  in  other  words,   if  it  contain  a  veredicto. 
defective  title,  or  ground  of  defence  by  which  it  is  apparent  to  the  Court, 
upon   the  defendant's  own  showing,  that  in  any  way  of  putting  it,  he  can 
have  no  merits^  and  the  issue  joined   thereon   be  found  for  him,  there,   as 
the  awarding  of  a  repleader  could   not  mend  the  case,  the  Court,  for  the 
sake  of  the  'plaintiff,  will  at  once  give  judgment  non  obstante  veredicto  (6) ,  [  *667  ") 
but  where  the  defect  is  not  so  much  in  the  title  as  in  the  manner  of  stating 
ity  and  the  issue  joined  thereon  is  immaterial,  so  that  the  Court  know  not 
for  whom  to  give  judgment,   whether   for   the  plaintiff  or  the  defendant, 
then  for  the  more  satisfactory  administration  of  justice  they  will  award  a 
repleader.     A  judgment  therefore  non  obstante  veredicto  is  always  upon 
the  merits^  and  never  granted  but  in  a  very  clear  case  ;  a  repleader  is  upon 
the  form  and  manner  of  pleading  (A).     If  a  plea  be  defective,  and  the  de- 
fendant succeed  at  the  trial  thereon,  the  question,  whether  the  plaintiff  can 
have  judgment  non  obstante  veredicto^  or  whether  there  ought  to  be  a  re- 

(z)  1  Ld.  Ravm.  169.  Tidd,  9ih  edit.  921 ;  2  Saund.  5th  ed.  319 

(fi)  3  Keb.  664.  c ;  sed  vide  2  Stra.  994.    See  further  9  Bing. 

h)  2  Vent.  196;  6  T.  R.   131;    Barnes,  532. 

12.^ ;  2  B.  &  P.  376.  (^)  Tidd,  9th  edit.  920 ;  and  cases  cited, 

(r)  3  Salk.  306.  id,  note  g. 

(d)  Semble  Cro.  EUz.  318;  1  And.    167.  (A)  Tidd,  9th  edit.  922;  Bac.  Ab.  Pleas, 

Stul  qticrre.  M. ;  Com.  Dig.   Pleader,   R.    18;  5  Taunt. 

(0  Willes,  532,  533.  386;  1  Marsh.  95,  S.  C;  3  Taunt.  237. 

(/)  1  Ld.  Raym.   170;  Dougl.  395,  747; 


(1)  Sed  vide  Smith  v.  Walker,  1  Wash.  135,  636,  where  the  court  says,  «*  When  we  are 
seeking  for  a  good  foundation  upon  which  to  erect  future  pleadings,  and  find  all  defective, 
including?  the  d^^claration  itself,  the  uncertainty  cannot  be  cured  :"  and  therefore  the  Court 
of  ajjpeals  in  jrivin^  the  judgment,  that  ought  to  have  been  given  in  the  court  below,  order- 
ed the  suit  to  be  dismissed. 

(2)  Vide  Stevens  v.  Taliaferro,  1  Wash.  155. 

(3)  Vide  Perkins  v.  Burbank,  2  Mass.  81.  Leave  to  replead  may  be  granted,  after  ar- 
gument, on  demurrer.  Potter  v.  Titcomb,  7  Greenl.  302.  The  Court  will  not  award  a  re- 
pleader after  judgment,  on  a  material  issue.  Page  v.  Walker,  1  Tyler,  146.  See  Dawes 
v.  Gooch.  8  Mass.  4b8. 

(4)  Viile  Kitley  v.  Deck,  3  Hen.  &  Mun.  388;  Bledsoe  v.  Chouning,  1  Humph.  85 ; 
Andre  v.  Johnson,  6  Blackf.  375. 

(fS)  Roberts  v.  Dame,  UN.  Hamp.  226. 
(6)  Lambert  v.  Taylor,  6  Dowl.  &  Ryl.  188. 

Vol.  I.  8r) 
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wHBir      pleader,  depends  upon  the  question,  whether  the  plea  does  or  does  not 
""^&c^*^'  contain  a  confession  of  a  cause  of  action  ;  if  a  cause  of  action   be  confess- 
ed by  the  plea,  and  the  matter  pleaded  in  avoidance  be  insufficient,  the  plain- 
tiff  is  entitled  to  judgment  notwithstanding  the  verdict.     If  the  plea  do 
not  confess  a  cause  of  action,  there  must  be  a  repleader  (t). 


ov  ruAs       Before  the  uniformity  of  process  act,  2  W.  4,  c.  39,  it  was  decided  that  a 
^  ^^'''    payment  to  assignees  of  a  bankrupt  plaintiff,  after  a  latitat  had  issued,  and 
DBPENcc    before  declaration,  might  be  given  in  evidence  under  the  general  issue  (£^. 
THAT  HAVE  Whcu  mdttcr  of  defence  had  arisen  after  the  commencement  of  the  suit, 
ARISEN     i^  could  not  be  pleaded   in  bar  of  the  action  generally^  but  must  when  it 
THE  AC-    ^^^  arisen  before  plea  or  continuance,  be  pleaded  as  to  the  further  mainte- 
TioM  (j).    nance  of  the  suit  (Z)  (1)  ;  and  when  it  had  arisen  after  plea,  and  before 
replication,  or  after  issue  joined^  then  j^m's  darrein  continuance  (2).     The 
instances  of  a  defendant  having  obtained  his  certificate  as  a  bankrupt  pend- 
ing the  suit,  and  before  plea  (?7i),  and  of  an  executor  pleading  judgments 
obtained  against  him  after  the  issuing  of  the  writ,  and  before  plea,  were 
exceptions  (w). 

If  any  matter  of  defence  has  arisen  after  an  issue  in  fact  has  beenjoined, 

[•  658  ]  or  J^ftor  a  joinder  in  demurrer  (o),  it  may  be  pleaded  by  the  'defendant :  as 

that  the  pliun tiff  has  given  him  a  release  (p)  (3)  or  that  the  pluntiff  is  a  bank- 

(0  Ld.  Raym.  390.    Per  Abbott,  C.  J.  4    Rep.  323,  S.  C. ;  and  see  7  Taunt.  9.    And 

B.  dc  C.  152 ;  6  D.  &  R.  199 ;  see  the  in-  where  a  landlord,  with  the  permission  of 
stances,  id,  his  bailiff,  who  had  made  a  distress  for  rent. 

(A  As  to  these  pleas  in  general,  see  Bac.  commenced  an  action  in  the  bailiff's  name 

Ab.  Pleas  Q.  j  CJom.  Dig.  Abatement,  1.  24,  against  the  sheriff  for  taking   insufficient 

34;  Doct.' Plac.  297 }  Bui.  N.  P.  309j  Gilb.  pledges,  and  the  bailiff  afterwards,  without 

C.  P.  101 ;  Tidd,  9th  edit.  847 ;  and  see  the  the  landlord's  privity,  released  to  the  she- 
forms,  post,  vol.  iii.  J  and  see  Reg.  Gen.  riff,  who  pleaded  it  Pttis  darrein  conttnu" 
Hil.  T.  4  W.  4.  reg.  2,  Bosanquet's  Rules,  cmce,  the  Court  of  C.  F.  set  aside  the  plea, 
130  to  131.  and  ordered  the  release  to  be  delivered  up 

{k)  1  B.  &  Add.  568 ;  and  10  Bar.  and  to  be  cancelled.    7  Taunt.  48 )   so  where 

Cres.  676.  husband  and  wife  lived  separate  under  a 

(/)  4  East,  507  J  ante^  585  j    Lut.  1178  j  deed,  by  which  he  stipulated  that  his  wife 

Com.  Dig.  Abatement,   I.  24  j  plaintiff  be-  should  enjoy  as  her  separate  property  all  ef- 

come  an  alien  enemy,  3  Campb.  152.  fects,  &c.  which  she  might  acquire,  and  that 

(m)  9  East,  82.  he  would  not    do  any  act  to  impede  the 

(n)  4  East,  507,  8  ;  9  Id.  84  ;  1  Marsh,  operation  of  that  deed,  but  would  ratify  pix>- 

70.  280 ;  5  Taunt.  333 ;  and  an  executor  ceedings  in  their  names  for  recovering  such 

may  plead  pms  darrein  continuance^  a  judg-  property )  and  the  wife  having,  as  execu- 

ment  purposely  confessed  by  him  for  a  bona  triz  of  N.  R.,  commenced  an  action  on  a 

fide  debt,  though  such  judgment  be  in  delH  promissory  note  against  defendants,  in  the 

on  a  simple  contract;    5    Taunt.   665;    1  names  of  her  husband  and  herself,  and  the 

Marsh.  280,  S.  C. ;  3  B.  &  C.  317;  5  D.  &  husband  released    the  debt,   which  release 

R.  175.  was  pleaded  ^tds  darrein   continuance;    the 

(o)  Hob.  81 ;   Com.   Dig.   Abatement,  I.  Conrt  on  application,  ordered  the  plea  to  be 

24,  ace, ;  Ld.  Raym.  266  ;  Stra.  493,  contra ;  taken  off  the  record,  and  the  release  .to  be 

see  Com.  Dig.  Abatement,  I.  24.  given  up  to  be  cancelled,  4   B.  6c  A.  419. 

( p)  Bui.  N.  P.  309 ;  see  the  form,  postf  So  a  plea  puis  darrein  continuance  of  a  re- 

Yol.  iii.    But  in  ejectment  the  defendant  is  lease  by  one  of  several  plaintiffs,  was  set 

not  allowed  to  plead  a  release  by  the  lessor  aside  by  the  Court  of  K.  B.  without  costs 

of  the  plaintiff,  4  M.   &c   S.  300 ;  2  Chit,  on  the  terms  of  indemnifying  the  plaintiffs. 


(1)  Cowellr.  Weston,  20  Johns.  414  j  Lee  v.  Levy,  6  DowL  and  Ryl.  475;  Yeaton  v. 
Lynn,  5  Peters,  224. 

(2)  Semmes  v.  Naylor,  12  Gill  &  John.  358 ;  Longworth  p.  Flagg,  10  Ohio,  300 ;  Bums 
V.  Hindman,  7  Alabama,  531 ;  Tuffs  v.  Gibbons,  19  Wendell,  639 ;  Morrow  i».  Morrow, 
3  Brevard,  394  ;  Thomas  v.  Van  Dozen,  6  Missouri,  201  ;  Wyatt  v.  Richmond,  4  Humph. 
365.  Such  matter  cannot  be  given  in  evidence  at  the  trial.  Jackson  v.  Rich,  8  Johns. 
194 ;  Jackson  v.  Ramsey,  3  Cowen,  75. 

(3)  See  Kimball  v.  Wilson,  3  N.  Hamp.  96. 
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rupt  (9),  or  has  been  outlawed  or  excommunicated  (r)  ;  or  that  there  has  wnir 
been  an  award  made  on  a  reference  after  issue  joined  («).  And  if  the  de-  "*c^^^» 
fendant  became  bankrupt,  and  obtain  his  certificate  after  issue  joined,  he 
ahould  plead  this  defence  puis  darrein  contintiance  (1)  ;  and  if  he  neglect 
to  do  so  he  cannot  plead  his  certificate  to  an  action  upon  such  judgment  (t). 
So  it  may  be  pleaded  in  abatement  that  a  feme  sole  plaintiff  has  married 
{u)  ;  or  in  an  action  by  an  administrator  that  the  plaintiff's  letters  of  ad- 
ministration had  been  revoked,  ptas  darrein  continuance  (x).  So  a  defen- 
dant sued  as  executor  de  9(m  tort  may  plead  that  he  has  since  obtained  let- 
ters of  administration,  so  as  to  support  a  previous  plea  of  retainer  in  the 
character  of  executor  (y)  (2). 

Pleas  of  this  kind  are  either  in  abatement  or  in  bar  (2).  If  any  thing 
happen  pending  the  suit,  which  would  in  effect  abate  it,  this  might  have 
been  pleaded  puis  darrein  continuance^  though  there  has  been  a  plea  in 
bar  ;  because  the  latter  plea  only  waives  such  matters  in  abatement  as  ex- 
isted at  the  time  of  pleading,  and  not  matter  which  arose  afterwards ;  but 
if  matter  in  abatement  be  pleaded  puis  darrein  *  continuance^  the  judgment,  [  *659  *] 
if  against  the  defendant,  will  be  peremptory,  as  well  on  demurrer  as  on  tri- 
al (a)  (3).  A  plea  jmis  darrein  continuance  is  not  a  departure  from,  but 
is  a  waiver  of  the  first  plea  (4),  and  no  advantage  can  afterwards  be  taken 
of  it,  nor  can  even  the  plaintiff  afterwards  proceed  thereon  (J)  (5). 

who  bad  released  the  action,  against  tbe  prescribed  by  the  stat.  6  Geo.  4,  c.  16,  s. 
costs  of  it,  although  their  consent  had  not  126 ;  see  id. ;  6  East,  413  ;  2  Smith's  Rep- 
been  obtained  before  action  brought ;  it  ap-  659  )  1  M'Glel.  dc  V.  350;  Mr.  Justice  Ash- 
pearing  that  no  consideration  had  been  given  hurst's  Paper  Books,  vol.  xxiv.  154  ;  Tidd, 
for  the  release,  and  that  the  plaintiffs  sued  as  9th  ed.  847,  note  (tf) ;  3  Taunt.  46  ;  3  B.  dc 
trustees  of  an  insolvent  person,  1  Chit.  Rep.  C.  23  j  post,  vol.  ili. ;  but  see  2  Hen.  Bla. 
390.  But  unless  a  very  strong  case  of  fraud  553  ;  9  East,  82  ;  Tidd,  9th  edit.  647,  8 ; 
be  made  out,  the  Ck>urt  of  C.  F.  will  not  see  1  M.  &  M.  122. 

control  the  legal  power  of  a  co-plaintiff  to  (u)  Bro.  Abr.  Continuance,  pi.  57 ;  Bui. 

execute  a  release,  7  Taunt.  421  j  Tidd,  9th  N.  P.  310. 

edit.  678,  848;  4  Moore,  192  j   7  Id.  356;  (.t)  Bui.  N.  P.  309;  Com.  Dig.   Abate- 

anli,  469.  ment,  I.  24.  . 

{q)  Tidd,  9th  edit.  847 ;  15  East,  622  ;  4  (y)  2  Stra.  1106 ;  1  Sauad.  265,  note  2. 

B.  ic  C.  920 ;  7  D.  dc  R.  409,  S.  C. ;  as  to  \z)  Com.  Dig.  Abatement,  I.  24 ;   Tidd, 

the  effect  of  the  plaintiffs  bankruptcy,  see  9th  ed.  849 ;  see  Form,  id.  Appendix,  c.  37  j 

«n/f,  22.  s.  4. 

SSuprOj  n.  (p).  (a)  Gilb.  C.  P.  105  ;  Allcyn,  66;  Freem. 

2  Esp.  Rep.  504.  252;  2  Stra.  1105,  1106. 

(0  6  B.  &  C.  105  ;  9  D.  cV  R.  171,  S.  C.  (b)  1  Salk.  168 ;  2  Stra.  1105  ;  Hob.  81 ; 

It  would  seem  to  be  advisable,  and  perhaps  1  Marsh.  70,  780 ;  5  Taunt.  333  ;  Tidd,  9th 

necessary  in  such  case,  to  nlead  the  bank-  ed.  849. 
ruptcy  specially  J  and  not  in  tne  general  form 

I II  -  — ■ — — ■ — ■ ■ — ■ ^ 

(1)  Accord  and  satisfaction  may  be  pleaded  puis  darrein  continuance.  Watkinson  9.  In- 
glesby,  5  Johns.  392.  When  two  actions  are  brought  for  the  same  cause,  satisfaction  of 
the  judgment  in  one  suit  may  be  pleaded  puis  darrein  continuance  to  the  other  suit.  Bourne 
V.  Joy,  9  Johns.  221  ;  5  Peters,  232 ;  Gould's  PI.  vi.  124. 

(2)  But  in  separate  suits  against  the  maker  and  indorser  of  a  note  the  latter  after  plea, 
pleaded,  cannot  avail  himself  of  a  subsequent  payment  of  the  note  by  the  maker ^  by  interposing 
a  plea  puis  darrein  continuance  ;  he  can  require  the  plamtiff  to  proceed  to  trial  upon  the  plea 
originally  put  in,  but  upon  his  omission  to  do  .so,  the  plaintiff  may  discontinue  without  costs. 
Commercial  Bank  of  Buffalo  v.  Love,  19  Wend.  98. 

(3)  Ace.  Renner  v.  Marshall,  1  Whcaton,  215 ;  Culver  r.  Barney,  14  Wend.  162. 

(4)  Yeaton  v.  Linn,  5  Peters,  224 ;  Wallace  o.  M'Connel,  13  Peters,  136. 

(5)  Wallace  v,  M'Connell,  13  Peters,  152.  A  plea  piiii  darrein  continuance,  in  bar  of 
the  action,  is -a  waiver  of  all  former  pleas.  Culver  v,  Barrey,  14  Wendell,  161 ;  Kimball 
V.  Huntington,  10  Wendell.  675  ;  Spafford  v.  Woodruff,  2  M'Lean,  191 ;  Scott  v.  Brokaw, 
6  Blackf.  211 ;  Den  v.  Sanderson,  3  Harr.  426;  Sadler  ».  Fisher,  3  Alabama,  200;  San- 
der lin  V.  Dandridge,  3  Humph.  99. 

This  id  not  so,  however,  where  the  matter  of  the  plea  affects  the  remedy  only,  and  not 
the  right  of  action,  ib.     Roquet  v.  Dyett,  2  Wendell,  300. 
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With  respect  to  the  time  when  matter  of  this  description  is  to  be  plead- 
.  ed,  if  the  ground  of  defence  arose  after  plea,  or  after  issue  joined,  and  be- 
'i^FOKE  foi"^  ^^G  return  of  the  venire  facias^  it  should  be  pleaded  in  bank  {d)  ;  but 
THE  BE-  matter  arising  after  the  return  of  the  venire  facias^  or  last  continuance, 
may  be  pleaded  at  nisi  priusj  although  there  was  an  opportunity  of  plead- 
ing it  previously  in  bank  (e)  (1).  And  where  the  defendant,  after  plead- 
ing, obtained  his  certificate  as  a  bankrupt,  and  then  pleaded  it  in  bank^ 
as  a  matter  which  had  arisen  after  the  last  continuance,  but  in  fact  another 
continuance  had  intervened  between  the  certificate  and  plea,  the  Court 
permitted  him  to  plead  it  nunc  pro  tuncj  on  payment  of  costs  (/)  (2)  but 
matters  which  have  arisen  after  the  trial,  and  before  the  day  in  bank^  can- 
not be  so  pleadad  (^)  ;  and  though  such  a  plea  may  be  pleaded  after  the 
jury  have  gone  from  the  bar,  yet  it  cannot  after  they  have  given  their  ver- 
dict (K)  (3).  A  plea  of  bankruptcy  in  the  defendant  after  the  last  con- 
tinuance, was  set  aside  as  having  been  pleaded  after  the  proceedings  had 
been  stayed  in  an  action  upon  the  bail  bond  (i).  But  a  plea  puis  darrein 
continuance  of  new  matter  may  be  pleaded  although  the  defendant  were  un- 
der terms  of  rejoining  issuably  and  taking  short  notice  of  trial  (Jc). 

1""^  ^n  ^^^  ^S-  <*en.  Hil.  T.  4  W.  4,  reg.  2,t  puts  an  end  to  the  entry  of 
H^  T.  4°  continuances,  except  the  juratur  ponitur  in  respectu^  which  is  to  be  retain- 
Reg.  2.  ed.  But  the  same  rule  provides  "  that  in  all  cases  in  which  a  plea  puis  dar- 
rein continuance  is  now  by  law  pleadable  in  bank^  or  at  nisi  prius^  the 
same  defence  may  be  pleaded  %nth  an  allegation  tJiat  the  matter  arose  after 
the  last  pleading  or  the  issuing  of  the  jury  process^  as  the  case  may  be." 
Provided  "  that  no  such  plea  shall  be  allowed  unless  accompanied  by  an 
affidavit  that  the  matter  thereof  arose  within  eight  days  next  before  the  plead- 
i^g  of  such  pleas  J  or  unless  the  Court  or  a  judge  shall  otherwise  order. ^^ 

£  *660  1      •Great  certwnty  was  always  required  in  pleas  of  this  description  (V)  ;  and 

"rorm  of 

these               fg)  See  Tidd,  9th  edit.  847,  848 ;  3  B.  &  (h)  Doctr   Plac,  177  j  Bui.  Ni.  Pri.  310 ; 

pleas.           ^  577  j  i  d.  &  R.  521 ;  5  B.  &  Aid.  852,  9  East,  321  j  Com.  Big.  Abatement,  I.  34  j 

S.  C. ;  4  B.  &  Aid.  249  ;  3  B.  &  Cres.  317.  see  further,  3  B.  &  Aid.   577  ;  1  D.  &  R. 

(ri)  See  Com.  Dig.  Abatement,  I.  24  ;  2  521  ;  5  B.  &  Aid.  852,  S.  C.  j  4  B.  &  Aid. 

Smithes  Rep.  396  j  see  the  form,  posU  vol.  249  ;  Tidd,  9th  ed.  849. 

iii.  (i)  4  B.  &  Aid.  249  ;  6  B.  &  Cres.  145. 

(c)  5  Taunt.  333  and  665 ;    S.  C.  in   1  {k)  2  M.  &  P.  760;  5  Bing.  414,  S.  C. 


Marsh.  78,  and  280.  (/)  Doc.  Plac.  297*  Yelv.  141  ;  Cro.  Jac. 

(/)  2  Smith's  Rep.  396  j   Tidd,  9th  ed.    261; 
848.    See  a  plea,  in  vol.  xxiv.  154,  Mr.  Jus-    5l9  ;  2  Wils.   139  ;  Co.  Ent.   517  b  ;  Rast. 


2  Smith's  Rep.  396  j   Tidd,  9th  ed.    261;  Freem.  112;    2  Lutw.   1143;  2  Salk. 


tice  Ashhurst's  Paper  Book,  MS.  Ent.  549. 

{g)  Tidd,  9th  ed.  848,  849. 


(1)  Lyttleton  v.  Cross,  5  Dowl.  Ac  Ryl.  175;  Broome  v.  Beardsley,  3  Caines,  173;  La- 
farge  v.  Carrier,  1  Wendell,  89 ;  Ludlow  ©.  M^Crea,  ib.  228 ;  Palmer  ».  Hutchings,  1  Cow- 
en,  42  ;  Field  v.  Goodman,  3  Wendell,  310 ;  Hastier,  11  Serg  &  R.  146  ;  Rangclv  v.  Web- 
ster, 11  IS.  Hamp.  299. 

(2)  Vide  Morgan  v.  Dyer,  9  Johns.  255 ;  Merchants'  Bank  v.  Moore,  2  Johns.  294 ;  Rang- 
ley  V.  Webster,  11  N.  Hamp.  299.  It  is  in  the  discretion  of  the  court  to  receive  the  plea  or 
not,  even  afler  more  than  one  continuance  has  intervened,  and  this  discretion  will  be  gov- 
erned by  circumstances  extrinsic,  and  which  cannot  appear  on  the  face  of  the  plea,  Mor- 
gan r.  Dyer,  10  Johns.  161 ;  Wilson  r.  Hamilton,  Lyons  v.  Miller,  4  Serg.  &  Rawie,  239, 
281.  The  King  v.  Taylor,  5  Dowl.  &  Ryl.  521 ;  Tuffs  ».  Gibbons,  19  Wend.  639  ;  Rang- 
ley  t).  Webster,  11  N.  Hamp.  299 )  Lyon  v.  Marday,  1  Watts,  271 ;  Nettle  v.  Swazea,  2 
Mis.  100. 

(3)  But  an  insolvent  has  been  allowed  to  plead  his  discharge  even  aAer  verdict.  Me- 
chanics' Bank  v.  Hazard,  9  Johns.  392. 

t  See  American  Editor's  Preface. 
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it  Tvas  not  sufficient  to  say  generally  that  ^^  after  the  last  continuance"  such   time  of 
a  thing  happened,  but  the  day  of  the  continuance  must  have  been  alleged  ^^^^^^^ 
where  the  matter  of  defence  arose  (m)  (1).     The  present  forms  of  such     ™* 
pleas,  whether  pleaded  in  hank  (2)  or  at  the  assizes,  are  given  in  the  third 
volume  (n).     The  plea,  when  it  contains  matter  in  abatement,  concludes 
by  praying  judgment  of  the  writ,  and  that  the  same  may  be  quashed  (o)  ; 
or  if  the  writ  would  be  abated  de  facto^  by  praying  judgment  if  the  Court 
will  further   proceed  (^).     In  har  the  conclusion  of  the  plea  is,  that  the 
plaintiff  ought  not  further  to  maintain  his  action,  and  not  that  the  former  in- 
quest should  not  be  taken,  because  it  is  a  substantive  bar  of  itself,  in  lieu  of 
the  former,  and  consequently  must  be  pleaded  to  the  action  (^)  (3). 

Pleas  after  the  last  continuance  must,  even  before  Reg.  Gen.  Hil.  T.  4  How 
W.  4.  reg.  2,  have  been  verified  on  oath  before  they  could  be  allowed,  andpro- 
whether  pleaded  in  hank  or  at  nin  prius  (r)  (4)  ;  but  the  affidavit  need  not  ceedings 
have  been  entitled  in  the  cause  when  annexed  to  the  plea  («).     The  Reg.  thereon. 
Gen.  Hil.  T.  4  W.  4,  reg.  2.t  we  have  just  seen,  also  requires  that  the  affida- 
vit state  that  the  matter  of  defence  arose  within  eight  days  next  before  the 
pleading  such  plea,  or  that  the  Court  or  a  judge  has  otherwise  ordered  (t). 
These  pleas,  it  is  said,  cannot  be  amended  after  the  assizes  are  over  (u)  (5)  ; 
nor  can  there  be  more  than  one-plea  puis  darrein  continvance  (.t),  and  such 
a  plea  cannot,  it  is  said,  be  pleaded  after  a  demurrer  (  y).    But  if  a  [>lea  puis 
darrein  continuance  be  filed  and  verified  on  oath,  the  Court  cannot  set  it 
aside  on  motion,  but  are  bound  to  receive  it  (z),  provided  it  be  pleaded  in 
proper  time  (a).     When  a  plea  puis  darrein  continuance  is  put  in  at  the  as- 

(m)  Id.  Ibid. ;  Bui.  N.  P.  309.  (0  Ante,  659. 

(»)  Post,  vol.  iii. ;  and  see  Bui.  N.  P.  (i*)  Bac.    Ab.    Pleas,    Q. ;    Yelv.    181 ; 

310;  Co.  Ent.  517;  Rast.  Ent.  549;  Tidd,  Freem.  252;   Bui.  N.  P.  309.    But  see  2 

9ih  ed.  850.  Smith's  Rep.  659,  where  such  a  plea  was 

(o)  Gilb.  C.  P.  105 ;  2  Lntw.  1143 ;  in  amended    upon  terms ;    and  vol.  xxiv.  of 

general,  antCy  459.  Mr.  Justice  Ashharst's  Paper  Books,   154, 


(p)  3  Lev.  120  ;  Bui.  N.  P.  311.  ace. 

<Q)  "  "  -     -  - 


Cro.  Eliz.   49;   2  Lutw.  1143;   Bui.  (a:)  Bro.  Abr.   Continuance,    pi.    5,    41; 

N.  P.  310.  Jenk.  160 ;  Gilb.  C.  P.  105. 

(r)  Freem.  252 ;  1  Stra.  493 ;  2  Smith's  (y)  1   Stra.  493 ;   cites  Moore,  871 ;  and 

Rep.   396.      Form  of   affidavit  of  plea  of  see  1  Ld.  Raym.  266  ;  6  Mod.  9 ;  but  see 

bankruptcy,  M'Clel.  Ac  Y.  350.     As  to  pleas  Hob.  81,  cofitra ;   Com.  Dig.  Abatement,  I. 

in  abatement,  ante,  462.    When  pleaded  at  24. 

the  assizes,   the  affid|ivit  should  be  sworn  {z)  2  Wils.  157;  3  T.  R.  514:  1  Marsh, 

before  one  of  the  judges,  not  before  a  com-  70,  280 ;  5  Taunt.  333  ;  1  Stark.  62. 

missioner,  3  C.  fie  P.  408.  (a)  When  or    not    set  aside,   3  Chitty's 

(s)  1  Marsh.  70 ;  5  Taunt.  333,  S.  C. ;  Gen.  Prac.  120 ;  2  Cr.  &  M.  384 ;  3  B.  & 

sed  vide  3  Price,  200.  Cres.  612. 


(1)  Vicary  v.  Moore,  2  Watts,  451. 

(2)  In  covenants  against  executors  the  defendants  pleaded  at  nisi  priusj  as  the  plea  of  pu- 
is darrein  continuance,  a  judgment  recovered  upon  a  bond  of  a  testator  after  the  last  continu- 
ance, to  wit :  on  the  second  day  of  August,  as  to  the  preceding  Trinity  Term,  and  the  plain- 
tiff having  pleaded  over — Heldy  that  the  plea  was  an  answer  to  the  action,  although  by  fic- 
tion of  law  the  judgment  was  obtained  before  the  last  continuance.  Where  the  purposes  of 
justice  require  that  the  true  time  when  a  judgment  is  recovered,  or  a  writ  tested,  shall  be 
shown,  it  is  competent  to  a  party  to  avail  himself  of  the  fact  by  averment  in  pleading. 
Lyttletono.  Cross,  5  Dowl.  &  Ryl.  175. 


(3)  M'Gowan  v.  Hoy,  4  J.  J.  Marsh.  223. 


Jackson  p.  Peer,  4  Cowen,  418,  it  was  held  that  a  pica  of  this  character  may  in 
general,  be  pleaded  without  being  verified  by  affidavit.     See  McGowan  v.  Hay,  4  J.  J. 
Slarsh  223  ;  Morrow  v.  Morrow,  Const.  Rep.  455  ;  NichoU  v.  Mason,  21  Wendell,  339. 
(5)  See  Sharp  r.  Witham,  2  M'Clell.  &  Younge,  350. 

t  See  American  Editor's  Preface. 
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THXM. 


Tixs  OP  sizes,  the  plaintiff  is  not  to  reply  to  it  there,  for  the  judge  *ha8  no  power 
rLEADiir&  ^  accept  of  a  replication,  nor  to  try  it  (1)  ;  but  ought  to  return  the  plea  as 
parcel  of  the  record  of  nui  prius  ;  and  if  the  plaintiff  demur,  it  cannot  be 
argued  there  (6).  Where  the  plea/mts  darrein  continuance  is  certified  on 
the  back  of  the  postea,  and  the  plaintiff  demurs,  if  the  defendant,  on  the 
expiration  of  a  rule  given  for  him  to  join  in  demurrer,  neglect  to  do  so,  the 
plaintiff  may  sign  judgment  (c). 

The  Courts  will  sometimes  set  aside  a  plea  puM  darrein  cantintumee 
when  it  is  manifestly  fraudulent,  and  against  the  justice  of  the  case.  But 
where  an  action  was  brought  by  two  of  four  executors,  and  those  who  were 
not  joined  in  the  action,  released  to  the  defendant,  and  who  pleaded  such 
rehssepuis  darrein  continuance^  the  Court  refused  to  set  aside  such  plea, 
the  plaintiff  having  failed  to  establish  a  case  of  fraud  ;  and  as  a  general 
rule  a  plea  af  that  nature  is  not  to  be  set  aside  unless  in  a  case  of  gross 
fraud  (d). 


OF  DEMURRERS  (0- 


OF   D£- 
MUBRXR8 
WHBN 
PAOPEft. 


When  the  declaration,  plea,  or  replication,  &c.  appears  on  the/ac6  of  it 
and  without  reference  to  extrinsic  matter,  to  be  defective,  either  in  sub- 
stance or  form,  the  opposite  party  may  in  general  demur  (/).  A  demurrer 
has  been  defined  to  be  a  declaration  that  the  party  demurring  will  '^  go  no 
further,"  because  the  other  has  not  shown  sufficient  matter  against  him  that 
he  is  bound  to  answer  (^).  Where  the  pleading  is  defective  in  substance 
it  is  advisable  in  general  to  demur,  because  the  party  succeeding  thereon 
is  entitled  to  costs ;  but  where  the  judgment  is  reversed  on  a  writ  of  error, 
&;c.  (A)  no  costs  are  recoverable. 
[  *662  ]  *It  should,  however,  be  remembered  that  a  demurrer  admits  the  facts 
pleaded  (t),  and  merely  refers  the  question  of  their  legal  sufficiency  to  the 


(b)  Com.  Dig.  Abatement,  I.  24.  If 
pleaded  by  one  of  several  defendants,  the 
plaintiff  cannot  at  the  trial  confess  the  plea, 
dec.  3  C.  &  P.  372. 

(c)  Bac.  Ab.  Pleas,  Q.j  Bui.  N.  P.  311  j 
1  Stark.  62.  As  to  cosU^  see  4  B.  dc  C.  117  ; 
6  D.  &  R.  81,  S.  C. ;  1  M.  &  P.  138. 

(d)  Herbert  v.  Piggott,  2  Crom.  &  M. 
384 ;  but  see  Smith  v.  Newman,  4  B.  & 
Aid.  419;  7  Taunt.  431;  1  Chitty's  Rep. 
390. 

(c)  As  to  demurrers  in  general,  see  Bac. 
Ab.  Pleas,  N. ;  Com.  Dig.  Pleader,  Q. ; 
Saund.  Rep.  Index  to  notes,  "Dcwiwrrcr;" 
Tidd,  9th  edit.  rt94;  Stephen,  2d  ed.  In- 
dex, **  Demurrer J'^  As  to  the  practice  re- 
specting demurrers,  see  3  Chit.  Gen.  Pr. 
752  to  763;  Reg.  Gen.  Hil.  T.  4  W.  4,  reg. 
4,  orders  that  no  demurrer  nor  pleading  sub- 
sequent to  the  declaration  shall  in  any  case 
be  fied  with  any  officer  of  the  Court,  but 
shall  always  be  delivered  between  the  par- 


ties ;  and  see  Jervis's  Rules,  86,  87. 


rab 
229. 


ble,  11 


Moore,  551.     Surplusage  not  demur- 
East,  65  ;  Plead.  Ass.  292 ;  ante, 


(g)  5  Mod.  132 ;  Co.  Lit.  71  b. 

(h)  1  Sira.  617  ;  Tidd,  9th  ed.  1181.  As 
to  costs  where  the  judgment  is  arrested,  see 
Cowp.  407;  Tidd,  9th  ed.  985.  On  anew 
trial,  Id.  916 ;  and  where  a  venire  de  novo 
is  awarded,  id.  923.  It  seems,  that  although 
an  objection  appear  on  the  record,  and 
might  be  taken  advanta^  of  by  motion  in 
arrest  of  judgment,  or  wnt  of  error,  yet  if  it 
be  of  such  a  nature  that  the  action  clearly 
cannot  be  maintained,  the  judge  at  nisi  pn- 
us  will  nonsuit  the  plaintiff,  1  Campb.  256 ; 
Cowp.  407. 

(t)  That  is,  when  well  pleaded.  Com.  Dig. 
Pleader,  Q.  6  ;  1  Saund.  337  b,  n.  3 ;  Steph. 
2d  ed.  175;  11  Price,  235;  ante,  537;  but 
see  note  Infra. 


(1)  When  pleaded  at  nisiprius,  a  copy  of  it  need  not  then  be  served.    Jackson  v.  Clow, 
J3  Johns.  157. 


\ 
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decision  of  the  Court  (1).  If,  therefore,  there  be  a  reason  to  deny  the  whbh 
facts,  it  is  better  not  to  demur,  but  to  plead  thereto,  especially  if  the  defect  "<>"*• 
in  the  opposite  pleading  be  of  so  substantial  a  nature  that  even  after  a  ver- 
dict on  the  issue  the  judgment  might  be  arrested,  or  a  writ  of  error  could 
be  sustained  (A;).  But  the  common  doctrine  that  a  demurrer  admits  the 
facts  stated  in  the  pleading,  demurred  to,  must  be  understood  with  this 
qualification,  that  it  is  so  only  upon  the  argument,  for  it  has  been  held  that 
the  statement  in  a  special  plea  which  has  been  holden  bad  on  demurrer 
are  not  evidence  for  the  plaintiff  on  the  general  issue,  although  the  jury  are 
to  assess  damages  as  well  to  try  the  case  on  the  general  issue  (Z)  (2). 

When  the  objection  is  a  defect  in  matter  of  /orm,  a  special  demurrer  is 
still  permitted ;  for,  as  observed  by  Lord  Hobart,  ^^  the  statute  of  Eliza- 
beth requiring  a  special  demurrer,  does  not  entirely  reject /onn,  for  that 
would  be  dustructive  of  the  law  as  the  science,  but  it  only  requires  that  the 
defect  in  form  be  discovered,  and  not  used  as  a  secret  snare  to  entrap"  (m). 
And  it  was  observed  by  Eyre,  Chief  Justice,  that  ^^  infinite  mischief 
has  been  produced  by  the  facility  of  the  Courts  in  overlooking  errors 
in  form  ;  it  encourages  carelessness,  and  places  ignorance  too  much  upon 
a  footing  with  knowledge  amongst  those  who  practice  the  drawingof  plead- 
ings" (n).  Where,  however,  there  are  merits  to  be  tried,  it  is  in  prac- 
tice more  liberal  not  to  demur  for  a  mere  mistake  in  form.  Bat  it  some- 
times becomes  material  to  demur,  although  the  objection  be  of  a  mere 
technical  description,  if  the  adverse  party  will  not  alter  his  pleading ;  as  in 
instances  in  which  the  defective  pleading  imposes  upon  the  opponent  the 
necessity  of  adducing  more  evidence  than  would  have  been  requisite,  had 
the  pleading  been  properly  framed ;  as  if  nil  debet  be  pleaded  to  a  decla- 
ration on  a  deed,  or  de  injuria  generally  be  replied  where  t^e  replication 
should  traverse  one  of  the  several  matters  alleged  in  the  plea. 

There  are  some  well-founded  objections  to  pleadings,  but  which  cannot  ^<>  ^^^^ 
be  the  ground   of  demurrer ;  such  are  principally  the  non  compliance  with  J^e^opw^ 
some  rule  of  practice  not  affecting  the  substance  of  pleading  (o)  (3).     Thus  nent  can- 
if,  contrary  to  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  8,  venue  be  repeated  in  the  ^^  demur, 
body  of  a  declaration,  the  defendant  cannot  on  that  account  demur,  but  if 
taken  advantage  of  at  all,  should  obtain  *a  summons  and  judge's  order  to  [  *668  1 
strike  out  the  objectionable  venue  (p).     So  in  general  an  inaccuracy  in  the 
form  of  commencing  a  declaration  is  not  ground  of  demurrer  (g). 

(ife)  4  Co.  Rep.  14  a.    As  to  the  expedien-  417 ;  3  Dowl.  2 ;  2  Dowl.  236. 

cy  of  demurring  or  pleading,  in  general,  see  (p)  Farmer  v.  Champneys,  1  Crom.  M.  & 

Steph.  2d  ed.  182.    What  defects  are  cured  Ros.  369  j  2  Dowl.  680,  S.  C. ;   Fisher  v, 

by  pleading  over,  and  by  verdict,  Ace.  ow/ .  Snow,  3  Dowl.  27;  Townsend  v.  Gumey, 

0  Montgomery  v.  Richardson,  5  Car.  6c  Id.  29  -,  but  see  3  Dowl.  2. 

F.  247  ;  Firmin  v.  Crucifix,  id.  247.  (q)  4  Moore  &  Scott,  417;  Stranchan  v. 

(m)  Hob.  232  ;  1  Saund.  337,  note  3.  Buckle,  1   Harr.   &  Wol.  519  ;  Turner  v. 

(n)  1  B.  Ac  F.  59.  Denman,  4  Tyr.  313;  and  see  3  Chit.  Gen. 

(o)  1  Bing.  N.  C.  353,  354,  4  M.  Ac  Scott,  Frac.  468. 


(1)  Weems  v.  Willard,  2  Harr.  Ac  Gill.  143.  A  general  demurrer  admits  the  truth  of  all 
the  facts,  that  are  veil  pleaded.  Morgan  v.  BuUard,  1  A.  K.  Marsh.  55ii ;  Neal  v.  Clautice, 
7  Har.  Ac  Johns.  362;  M'CoUough  v.  Cowan,  Const.  Rep.  516;  Coxe  v.  Gulick,  5  Halst. 
328 ;  Vide  Fease  o.  Fhelps,  10  Conn.  62. 

(2)  Fease  v.  Fhelps,  10  Conn.  62. 

(3)  The  sufficiency  of  a  plea  can  be  determined  only  on  demurrer,  Day  v.  Hamburg,  1 
Browne,  75.  A  demurrer  does  not  reach  the  order  of  pleading,  Cleaveland  v.  Chandler,  3 
Stewart,  489. 


553  ^^  DEMURRERS. 

wHsu  Demurrers  are  either  general  or  special;  general^  Tjrhere  no  particular 
oEHERAL  cause  is  alleged  ;  the  special^  when  the  particular  imperfection  is  pointed  out, 
lAL.  Ai^d  insisted  upon,  as  the  ground  of  demurrer ;  the  former  will  suffice  when 
the  pleading  is  defective  in  substance,  and  the  latter  is  requisite  where  the 
objection  is  only  to  the  form  of  pleading  (r)  (1).  At  common  law  a  spe- 
cial demurrer  was  not  necessary,  except  in  the  case  of  duplicity  («),  and 
the  party  was  at  liberty  on  a  general  demurrer  to  take  advantage  of  any  ob- 
jection, however  triffing  (Q.  To  remedy  this  the  27  Eliz.  c.  4,  after  re- 
citing  "  that  excessive  charges  and  expenses,  and  great  delay  and  hindrance 
of  justice,  have  grown  in  actions  and  suits  between  the  subjects  of  this 
realm,  by  reason  that  upon  some  small  mistaking,  or  want  of  form  in  plead- 
ing, judgments  are  often  reversed  by  writs  of  error  and  oftentimes  upon 
demurrers  in  law  given  otherwise  than  the  matter  in  law,  and  the  very  right 
of  the  cause  doth  require,  whereby  the  parties  are  constrained  either  utterly 
to  lose  their  right,  or  else  after  a  long  time  and  great  trouble  and  expenses,  to 
renew  again  their  suits,"  enacted,  "  that  from  thenceforth,  after  demurrer 
joined  and  entered  in  any  action  or  suit  in  any  Court  of  record  within  this 
realm,  the  judges  shall  proceed  and  give  judgment  according  as  the  very 
right  of  the  cause  and  matter  in  law  shall  appear  unto  them,  without  regard- 
ing any  imperfection,  defect^  or  want  of  form,  in  any  writ,  return,  plaint, 
declaration,  or  other  pleading,  process,  or  course  of  proceeding  whatso- 
ever, except  those  only  which  the  party  demurring  shall  specially  and 
particularly  set  down  and  express,  together  with  his  demurrer  ;  and  that  no 
judgment  to  be  given  shall  be  reversed  by  any  writ  of  error  for  any 
such  imperfection,  defect,  or  want  of  form,  as  is  aforesaid,  except  such 
only  as  is  before  excepted." 

The  chief  difficulty  that  arose  in  the  construction  of  this  statute,  was 
the  distinguishing  being  what  was  the  matter  of  form  and  matter  of  sub- 
stance ;  and  many  defects  which  are  now  deemed  mere  form,  were  holden 
not  to  be  aided  by  this  statute,  such  as  the  omission  of  the  words  vi  et 
armis,  contra  pacem  ^c.  (u).  To  remedy  this  the  4  &  6  Ann.  c.  16, 
directs,  "  that  where  any  demurrer  shall  be  joined  and  entered  in  any  ac- 
tion or  suit  in  any  Court  of  record  within  this  realm  the  judges  shall  pro- 
[  •664  ]  ceed  and  give  judgment  according  as  the  very  right  of  the  cause  •and 
matter  in  law  shall  appear  unto  them,  without  regarding  any  imperfection, 
omission,  or  defect,  in  any  writ,  return,  plaint,  declaration,  and  other  plead- 
ing, process,  or  cause  of  proceedings  whatsoever,  except  t/u>se  only  which 
the  party  demurring  shall  specially  a7id  particularly  set  doton  and  express, 
together  tvith  his  demurrer,  as  causes  of  tJie  same,  notwithstanding  that  such 

(r)  Bac.  Ab.  Pleas,  N.  5 ;  Co.  Lit.  72  a.  («)  Com.  Dig.  Pleader,  3  M.  7  j  Bac.  Ab. 

(5)  1 1  East,  565.  Pleas,  N.  6  j  1  Saund.  81,  note  1 ;  Hob,  233 ; 

(0  3  Salk.  122.  Sav.  88. 


(1)  Vide  Snyder  c.  Croy,  2  Johns.  428.  Departure  or  misjoinder  of  counts  may  be  de- 
murred to  generally.    Keay  v.  Goodwin,  16  Mass.  1  j  Fairfield  v,  Burt,  11  Pick.  244. 

Duplicity  can  be  taken  advantage  of  only  by  special  demurrer,  Seymour  v.  Mitchell,  2 
Root,  146  ;  Smith  v.  Northup,  1  ib.  387  ;  Otis  v.  Blake,  6  Mass.  336  j  Siewardson  r.  White, 
3  Harr.  &  M'Hen.  455  ;  3Iartin  v.  Ray,  1  Blackf.  291.  So  of  an  informality.  Singleton 
t>.  Carr,  1  Bibb.  554. 

Formal  defects  in  a  declaration  must  be  specially  demurred  to.  Dole  v.  Weeks,  4  Mass. 
451 ;  Tucker  v.  RandaU,  2  ib.  283. 

So  too  of  the  objection,  that  a  plea  amounts  to  the  general  issue.  Freeport  v.  Edgecomb, 
1  Mass.  459  ;  Whittlesey  r.  Wolcott,  2  Day,  431  ;  York  v.  Jones,  2  N.  Hamp.  454  j  Cran- 
dall  V.  Gallup,  12  Conn.  365. 
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imperfection,  <Hvissaon,  or  defect  might  have  heretofore  been  taken  to  be 
matter  of  substance  ^  and  not  aided  hy  the  abave^menthhed  statute,  so  as 
sufficient  matter  appear  in  the  said  pleadings,  upon  which  the  Court  may  spioial. 
give  judgment  accordmg  to  the  very  right  of  the  cause."  And  it  is  then 
so  proyided,  ^^  that  no  advantage  or  exception  shall  be  taken  of  or  for  an 
immaterial  traverse,  or  of  or  for  the  default  of  entering  pledges  upon  any 
bill  or  declaration,  or  of  or  for  the  default  of  alleging  the  bringing  into 
Pourt  any  bond,  bill,  indenture,  or  other  deed  whatsoever,  mentioned  in 
the  declaration  or  other  pleadings,  or  of  or  for  the  de&ult  of  alleging  of 
the  bringing  into  Court  letters  testamentary,  or  letters  of  administration, 
or  of  or  for  the  omission  of  vi  et  amdSy  et  contra  pacem,  or  either  of  them, 
or  of  or  for  the  want  of  averment  of  hoc  paratas  est  verificare,  or  hoc  paror 
tus  est  verificare,  per  recordum  ;  or  of  or  for  not  alleging  provt  patet  per  re- 
eordum  ;  but  the  Court  shall  give  judgment  accordmg  to  the  very  nght  of 
the  cause  as  aforesaid,  without  regarding  any  such  imperfections,  omissions, 
and  defects,  or  amy  other  matter  of  like  nature  (a;),  except  the  same  shall 
be  specially  and  particularly  set  down  and  shoum  for  cause  of  demurrer. ^^ 
It  was  provided  by  the  seventh  section  that  the  act  should  not  extend  to 
proceedings  upon  any  penal  statute;  but  this  was  altered  by  the  4  Geo.  2, 
c.  26,  s.  4  (y). 

Since  these  statutes,  the  party  on  a  general  demurrer  can  only  take  ad- 
vantage of  defects  in  substance  (1)  ;  and  therefore,  if  the  defect  objected 
to  be  not  clearly  of  that  nature,  it  is  safest  to  demur  specially,  in  which 
case  the  party  may  not  only  take  advantage  of  those  particularly  pointed 
out,  but  also  of  any  substantial  defect,  though  not  specified  (2)  (2).  The 
effect  produced  on  the  right  to  demur  generally  or  specially,  by  the  cir- 
cuoistance  of  the  defendant  being  under  terms  of  pleading  issuably,  has 
already  been  considered  (a).  The  plaintiff  need  never  demur  specially  to 
a  plea  in  abatement  (5). 


oult  to  l 

TLKT. 


A  demurrer  is  either  to  the  whole,  or  to  a  part  only  of  a  declaration. 
If  in  covenant  there  be  several  distinct  assignments  of  breaches  of  cove-       _ 
nant,  some  of  which  are  sufficient,  and  the  others  not,  or  if  a  declaration  Where 
contain  several  counts,  and  only  one  be  bad;  the  defendant  should  only  <»^y^* 
demur  to  the  defective  assignment  of  breach,  or  the  insufficient  count:  pi^ldLg.^ 
for  if  he  were  to  demur  to  the  whole  declaration,  the  *Court  would  give  r  •ggs  1 
judgment  against  him  ((?)  (8).     This  rule  equally  applies  to  one  count,  part 


(x)  See  observations  as  to  extent  of  these  (e)  Ferguson  v.  Mitchell,  2  Crom.  M.  & 

words,  2  Hen.  Bla.  262 :  16  East,  359.  Ros.  687  ;  and  see  Spyer  v.  Thelwell,  id. 

y)  WiUes,  601.  692;  5  B.  &  Aid.  712,  715;  11  East,  565  ; 

z)  1  Saund.  337  b,  note  3;  Tidd,  9th  ed.  Com.  Dig.  Plead.  Q.  3,  5;  1  Saund.  286; 

J  ;  2  Wils.  10.  and  id.  note  9  :  2  Id.  379,  380,  note  14  ;  1 

(a)  Ante,  510,  511.  Wils.  284  ;  1  New  Rep.  43 ;  Bac.  Ab.  Pleas, 

2  M.  &  Sel.  485.  B.  6 ;  Steph.  2d  ed.  450. 
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(a) 


1)  5  Greenl.  415.    Vide  Hord's  Executors  v.  Dishman,  2  Hen.  &  Mun.  600. 

^2)  Vide  Burnet  v.  Bisco,  4  Johns.  235. 

[2)  Belton  0.  Gibbon,  7  Halst.  76 ;  Wolf  0.  Luyster,  1  Hall,  146 ;  Seddon  v.  Senate, 
13  East,  76,  77 ;  Ward  v,  Sackrider,  3  Caines,  265  ;  Roe  v.  Crutchfield,  1  Hen.  Ac  Mun. 
361 ;  Whitney  v,  Crosby,  3  Caines,  89 ;  Backus  v.  Richardson,  5  Johns.  476 ;  Kingsley 
V.  Bill,  9  Mass.  199,  200  ;  Martin  v,  Williams,  13  Johns.  264  ;  Monell  v.  Colden,  13  Johns. 
402 ;  Adams  v.  Willonghby,  1  Johns.  65 ;  Moor  v,  Dewees,  Litt.  Sel.  Co.  227 ;  Farnham  v. 
Hay,  3  Blackf.  167  ;  Lusk  v.  Cook,  Breeze,  53  ;  Wire  v.  Bush,  4  Litt.  429 ;  Pettigrew  9. 
Pettigrew,  1  Stew.  580 ;  Brown  9.  Stebbins,  4  Hill,  154 ;  Mumford  v  Fitzhurgh,  18  Johns. 
457.    So,  if  the  defendant  plead  several  pleas,  all  of  which  are  demurred  to,  if  ene  be  good. 
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of  ^oh  is  Boffieient,  and  ihe  rendae  is  not,  proyided  this  matters  aOeg- 
oB'T  '0  A  ed  are  dmmble  in  their  nature :  as  if  a  plaintiff  declare  in  tort  for  taking 
his  money,  and  also  certidn  goods,  without  showing  that  the  goods  were 
his  property,  the  count  will  be  good  as  to  the  money,  and  if  the  defendant 
demur  generally  to  the  whole  count,  the  pluntiff  will  have  judgment  ((i)(l}. 
So  where  the  plaintiff  declared  in  icire  fadai,  upon  a  judgment  in  K. 
B.  with  a  prout  patet  per  recordum^  and  also  on  affirmance  of  that  judg- 
ment in  error  in  the  Exchequer  Chamber,  without  a  protU  patet,  ^e.  and 
the  defendant  demurred  to  the  whole,  the  Court  held  the  demurrer  too 
large,  as  the  plaintiff's  demand  was  divisible,  and  judgment  was  ^ven  for 
the  plaintiff  («).  So,  if  part  of  a  breach  be  good,  it  is  no  cause  of  demur- 
rer to  the  whole,  that  special  damage  is  laid  which  is  not  recoverable  (/)  ; 
but  where  there  is  a  misjoinder  either  of  parties  or  causes  of  action  or 
breaches,  the  demurrer  must  be  to  the  whole  (^).  And  if  a  pUa,  avowry^ 
or  repUcation,  each  of  which,  we  have  seen,  is  in  its  nature  entire  be  bad  in 
part,  it  is  bad  for  the  whole  (A)  ;  and  in  that  case  the  demurrer  should  be 
to  the  whole  plea  or  replication  (t),  or  it  will  be  a  discontinuance  (Ic).  There 
is  an  exception  in  the  case  of  a  plea  of  Bet-off  which  conttuns  a  statement 
that  distinct  debts  are  due  from  the  plaintiff,  for  such  averments  are  con- 
sidered to  be  similar  to  separate  counts  in  a  declaration  ;  and  if  one  part  be 
good,  a  general  demurrer  to  the  whole  will  be  bad  (J)  (2). 

As  to  set-       In  general  a  party  cannot  demur,  unless  the  objection  appear  on  the 

ting  oat  a 

^*^  ^"tjK        W  3  Sannd.  279,  374,  note  1  j  5  Rep.  34  declaration  should  have  been  demurred  to. 

^er,  and     |j.  ^  g^u^    2I8;  2  Saund.   171  a,  n.  Ij  1  The  rule  in  the  text  would  not  apply  to  a 

demur-        Mod.  271 ;  Com.  Dig.  Pleader,  C.  82 ;  see  count   in    assumpsit  upon    a    contract,    the 

™*^*            the  form,  1  Saund.  108,  109.    In  8  Moore,  whole  of  which  is  considered  entire. 

379,  the  plaintiff  declared   in  trespass  for  (e)  1 1  East,  565. 

breaking  and  entering  his  close,  and  also  (/ )  5  B.  &  Aid.  712  j  1  D.  dc  R.  361,  S. 

his  house,  and  seizing  and  taking  his  goods,  C. ;  3  T.  R.  374. 

"  to  wit,  one  hundred  articles  of  furniiure,"  (g)  1  M.  &  Sel.  355 ;  4  T.  R.  547  ;  antCj 

without  describing  their  nature  or  quality.  205  j  2  Saund.  210,  and  210  a. 

The  defendant,  I  hough  under  terms  of  plead-  (h)  Antey  546,  567,  644;    1   Saund.   28; 

ing  issuably,   demurred    generally,   to    the  and  tVI.  n.  2,286,  337;  n.  7 ;  2  Id.   124;  1 

whole  declaration.    The  court  held  that  the  Salk.  312  ;  1  T.  R.  40;  3  Jd.  374.    Effect 

plaintiff  could  not  sign  judgment  as  for  want  of  one  plea  referring  to  another,  1  M.  &  P. 

of  a  plea;  for  the  declaration  was  subslan-  147  ;  2  Y.  &  J.  11,  S.  C. 

tially  defective  as  regarded  the  goods.     Sem-  (i)  See  an  exception    in  an    avowry,   1 

ble  (notwithstanding  Mr.  Justice  Bonough's  Saund.  286. 

observations,)  that  the  case  cannot  be  con-  (k)  Com.  Dig.  Pleader,  Q.  3. 

sidered  an  authority  that  the  whole  of  the  (/)  2  Bla.  Rep.  910 ;  ante,  546. 


judgment  must  be  given  for  the  defendant.    Sevey  v.  Blacklin,  2  Mass.  541 ;  Harrison  9. 
M'Inlosh,  1  Johns.  385 ;  Cuyler  v.  Trustees  of  Rochester,  12  Wend.  169. 

(1)  So  in  a  plea  of  outstanding  judgment  by  an  executor  or  administrator,  where  some 
of  the  judgments  are  well,  and  others  badly  pleaded,  the  plaintiff  should  demur  only  to 
those  which  are  insufficiently  pleaded,  and  traverse  the  residue.  Douglas  v.  Satterlee,  11 
Johns.  16.  But  it  is  error  to  demur  and  reply  to  the  same  plea.  Lang  v,  Lewis,  1  Rand. 
277. 

(2)  And  where  breaches  are  assigned  in  the  replication,  if  one  be  bad,  it  does  not  vitiate 
the  others.  Martin  v.  Williams,  13  Johns.  264  ;  Cuyler  v.  The  Trustees  of  Rochester,  12 
Wend.  169.  The  plaintiff  cannot  demur  and  reply  to  the  same  plea.  Riley  v.  Harkness, 
2  Blackf.  34.  A  aefendant  cannot  demur  and  plead  to  the  same  count  at  the  same  time. 
Taylor  v.  Rhea,  Minor,  414  ;  Gayle  v.  Smith,  ib.  83  ;  Hair  v.  Weaver,  1  Blackf.  77  ;  Rick- 
ert  V,  Snyder,  5  Wendell,  104.  Where  a  defendant  pleads  and  demurs  to  the  same  matter^ 
and  issues  of  fact  are  tried,  he  will  be  presumed  to  nave  waived  his  demurrer.  Morrison 
V.  Morrison,  3  Stewart,  444.  See  Brahan  p.  ColUns,  Minor,  169;  Peacock  ».  Banks,  ib. 
387. 
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f^tct  of  the  preceding  pleadings  (m) ;  bat  in  some  eases,  where  the  pbintiff 
in  the  declaration  partially  states  a  deed  which  is  defective,  *or  contains  ^^  ^""^ 
matter  qualifying  the  part  stated,  the  defendant  maj  crave  oyer  of  the 
deed,  and  set  forth  the  whole,  thereby  making  it  part  of  the  declaration, 
and  then  demur  either  in  respect  of  the  defect  in  the  deed,  or  the  improp- 
er manner  in  which  the  plaintiff  has  stated  it ;  and  this  is  the  proper  course, 
when  upon  oyer  it  would  appear  that  a  bail  bond  is  defective  (n).  So,  a 
deed  untruly  stated  in  a  plea,  being  set  out  upon  oyer  by  the  pkontiff,  be- 
comes part  of  the  plea,  and  if  it  thereby  appear  that  the  plea  is  false,  the 
plaintiff  need  not  show  any  matter  in  his  replication  to  maintain  his  action, 
but  may  demur  (p)  ;  for  it  is  a  general  rule,  that  an  indenture  set  out  upon 
oyer  becomes  part  of  the  preceding  plea  (p).  We  have  seen  that  Reg. 
Gen.  Hil.  T.  2  W.  4,  reg.  44,  orders  ^^  that  if  a  defendant  after  craving 
oyer  of  a  deed,  omit  to  insert  it  at  the  head  of  his  plea,  the  plaintiff,  on 
making  up  the  ieeue  or  demurrer  hook  may,  if  he  think  fit,  insert  it  for  him ; 
but  the  costs  of  such  insertion  shall  be  in  the  discretion  of  the  taxing  of- 
ficer" (j). 

In  point  of  /orw,  no  precise  words  are  necessary  in  a  demurrer,  and  a  I^JJ^jJ 
plea  which  is  in  substance  a  demurrer,  though  very  informal,  will  be  con- 
sidered as  such  (r)  ;  and  it  is  a  general  rule  that  there  cannot  be  a  demur- 
rer to  a  demurrer  («).  The  usual  form  of  a  general  demurrer  to  a  dedara- 
tion  after  stating  the  title  of  the  Court  and  term,  and  the  names  of  the  par- 
ties in  the  margin,  and  the  defence,  as  in  the  commencement  of  a  plea  (t), 
alleges  that  the  declaration  and  the  matters  therein  contained,  as  therein 
stated,  are  not  sufficient  in  law  to  enable  the  plaintiff  to  support  his  action, 
and  concludes  with  a  verification  and  an  appropriate  prayer  of  judgment, 
though  a  verification  is  unnecessary  (u)  ;  or  if  the  demurrer  be  to  a  particu- 
lar count  or  breach,  it  is  qualified  accordingly  (2;).  A  general  demurrer  to|a 
plea  in  abatement^  states  that  it  is  not  sufficient  to  quash  the  bill  or  writ,  and 
prays  judgment  that  the  defendant  may  answer  over  or  further  to  the  decla- 
ration (^).  To  a  plea  in  bar  the  demurrer  is,  that  the  plea  and  the  matters, 
&c.  are  not  sufficient  in  law  to  bar  the  plaintiff,  &c.  wherefore  for  want  of 
a  sufficient  plea  he  prays  judgment  *and  his  damages,  &c.  (according  to  the  [  ^^*  J 
nature  of  the  action)  (s).  If  the  demurrer  be  to  a  replication^  re/oinder^ 
^c,  after  stating  that  the  same,  and  the  matters  tiierein  contained,  are  not 
sufficient  in  law,  it  concludes  with  a  prayer  of  judgment  either  against  or  for 
the  plaintiff,  according  to  the  situation  of  the  party  demurring  (a).    If  the 

(m)  Moore,  551.    See  the  fonns  and  notes,  (0)  1  Saund.  316,  317. 

2  Saund.  304  to  367  ;  Com.  Dig.  Pleader,  3 ;  (p)  I  Saund.  317 ;  ante,  433. 

Wils.  119.  (q)  Jervis's  Rules,  54,  note  ft), 

(»)  2  Saund.  60,  in  notis.    See  the  ex-  (r)  5  Mod.  131 ;  3  Lev.  222 ;  2  Saund. 

ceplions,  and  when  the  facts  must  be  plead-  124,  note  6 ;  Plowd.  400.    As  to  the  fonn  in 

ed,  ante,  483,  484,  431 ;  and  1  Saund.  295  b.  general.  Com.  Dig.  Pleader,  Q.  3. 

But  if  the  deed  be  described  in  the  declara-  (s)  Bac.  Ab.  Pleas,  n.  2 ;  Salk.  219 ;  Ste- 

tion,  and  on  the  defendant's  setting  it  out  on  phen,  2d  edit.  281. 

oyer,  and  demurring,  it  appear  that  as  to  (t)  As  ante,  549 ;  and  see  the  form,  post^ 

some  part  of  the  deed  immaterial  to  the  ac-  vol.  iii. 

lion,  there  is  a  variance  between  the  deed  (y\  Id.  ;  Co.  Lit.  71  b  j  1  Leon.  24. 


as  described  and  as  set  out  on  oyer,  this  wiU  (z)  Fogt,  vol.  iii. 

not  support  the  demurrer,  not  even  if  the  Ty)  Post,  vol.  iii. 

variance  be  such  as  would  be  available  on  \z\  Co.  Lit.  71  b ;  poit,  vol.  iii. 

a  plea  of  wm  est  factum,  1  B.  dc  C.  358  ;  2  (a)  Post,  vol.  iii. 

D.  &  R.  662,  S.  C. ;  ante,  434. 
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demurrer  be  special  the  assignment  of  the  cau$e$  of  demurrer  (1)  were 
nenally  introduced  at  the  end  of  the  general  demurrer  in  the  following 

words :— *•  ^'  And  the  said ,  according  to  the  form  of  the  statute  in  such 

case  made  and  provided  (i),  states  and  shows  to  the  Court  here  the  follow* 
ing  causes  of  demurrer  to  the  said  declaration,  [or,  ^  to  the  nsidfirtt  count 
of  the  said  declaration,'  or,  ^  to  the  said  breach  of  covenant  first  above  as- 
signed,' or,  ^  to  the  said  plea,  &c.' "]  (c).  And  it  was  usual,  after  stating 
the  causes  of  demurrer,  to  conclude,  ^^  and  also  for  that  the  said  declara* 
tion,  [or,  ^  first  eotmtj  or  ^pUaj  or  *  replication,^']  is  in  other  respects  un- 
certain, informal,  and  insufficient ;"  but  these  latter  words  are  wholly  una- 
viulable,  for  when  it  is  necessary  to  demur  speciaUy  it  is  not  sufficient  to 
aver  that  the  pleading  ^*  wants  form,"  but  it  must  be  shown  specially  in 
what  point  in  jMurticular  the  form  is  defective,  and  as  it  has  been  said,  the 
statutes  oblige  the  party  demurring  to  lay  his  finger  upon  the  very  point  (<0* 
Therefore  a  demurrer  for  duplicity,  that  it  is  double  and  crantf/orm,  is  not 
sufficient,  and  it  should  show  in  what  the  duplicity  consists  (e)  (2)  and  after 
the  passing  of  the  statute  of  Elizabeth  a  rule  was  made,  '^  that  upon  de- 
murrers the  causes  shall  be  specially  assigned,  and  not  involved  with  gene- 
ral unapplied  expressions  of  *  double,'  ^  negative  pregnant,'  ^  uncertainty,' 
*  wanting  form,'  and  the  like;  but  shall  show  specially  wherein,  in  order 
that  the  other  party  may  as  the  cause  shall  require,  either  join  in  demurrer 
or  amend,  or  discontinue  his  action"  (/)•  If  the  plidntiif  demur  to  a  plea 
in  abatement,  as  if  it  had  been  a  plea  in  bar,  it  will  be  a  discontinu- 
ance {g)  ;  and  a  demurrer  to  such  plea  should  conclude  with  praying  judg- 
ment that  the  writ  or  bill  may  be  adjudged  good,  and  that  the  defendant 
may  answer  further  or  over  thereto  (K). 

The  Eeg.  Gen.  Hil.  T.  4  W.  4,  reg.  14,t  thus  orders :  "  The  form 
of  a  demurrer  shall  be  as  follows, — *  The  said  defendant,  by his  at- 
torney, [or  ^  in  person,  &;c.'  or  *  plaintiff,']  says,  that  the  declaration  [or 
^  plea,^&c.']  is  not  sufficient  in  law,'  showing  the  special  causes  of  demur- 
rer, if  any. 

And  that  the  form  of  a  joinder  in  demurrer  shall  be  as  follows, — ^^  The 
said  plaintiff  [or  ^  defendant']  says  that  the  declaration  [or  *'  plea,  &c.'] 
is  sufficient  in  law."  Perhaps  these  are  two  of  the  best  instances  3i 
what  conciseness  may  suffice  in  pleading. 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,t  contains  a  further  excellent 
regulation  requiring  an  explicit  statement  in  the  margin  of  the  demurrer 

M  4  Ac  5  Anne,  c.  16.  les,  220  j  Doc.  PI.  147 ;  1  M.  &  P.  102 ;  4 

c)  Post,  vol.  iii.  Bing.  428,  S.  C. 

y)  Com.  Dig.  Pleader,  Q.  9 ;  Hob.  232 ;  (/)  Rule,  Michaelmas  Term,  a.  d.  1654, 

per  Holt,  C.  J.,  1  Salk.  219 ;  1  Saand.  10,  sect.   17 ;  Wilies,  220 ;  1  Saund.  160,  note 

n.  1 ;  337,  n.  3.  1 ;  337  b,  note  1. 

(e)  10  East,  79;  1  Wils.  219;    1   Salk.  (g)  1  Salk.  218;  fl»f«,  463,  164. 

219 ;  1  Saund.  160,  n.  1  -,  337  b,  n.  3 ;  Wil-  (A)  2  Saund.  210  g,  n.  9 ;  ante,  465. 


(1)  A  special  demurrer  will  not  be  taken  as  a  general  one  as  to  all  causes  of  demarrer 
not  pointed  out.    Tucker  v.  Randall,  2  Blass.  283. 

After  a  general  demurrer  the  par^  cannot  alter  his  plea  to  a  special  demurrer.  Smith 
o.  Northup,  1  Root,  387. 

(2)  Curhe  v.  Henry,  2  Johns.  433 ;  Stewartson  v.  White,  3  Har.  dc  M^Hen.  455 ;  Ryan 
9.  Watson,  2  Greenl.  382 ;  Commonwealth  v.  Blake,  20  Pick.  356 ;  Wolff  v.  Luyster,  1 
Hall,  146. 

t  See  American  Editor's  Prefoce. 
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of  one  at  Uaxt  prima  facia  well  founded  objection.  It  orders  that  *^  In  ^^^^ 
the  margin  oi  every  demurrer^  before  it  is  signed  by  counsel,  wme  matter 
q^'^ati^  intended  to  be  argued  shall  be  stated,  and  if  any  demurrer  shall  be 
delivered  without  such  statement,  or  without  a  frivohme  steOement^  it  may 
be  set  aside  as  irregular  by  the  Court  or  a  judge,  and  leave  may  be  given 
to  sign  judgment  as  for  want  of  a  plea.  Provided  that  the  party  demur* 
ring  may  at  the  time  of  the  argument  insist  upon  any  further  matters  of 
law,  of  which  notice  shall  have  been  given  to  the  Court  in  the  usual 
way"  (t). 

A  party  should  not  demur  unless  he  be  certain  that  his  own  previous  ^^  ^^e 
pleading  is  substantially  correct,  for  it  is  an  established  rule  that  upon  the  giye]udg' 
argument  of  a  demurrer,  the  Court  will,  notwithstanding  the  defect  of  the  ment 
pleading  demurred  to,  give  judgment  against  the  party  whose  pleading  was  ^p^P^^ 
first  defective  in  substance  (1)  ;  as  if  the  plea  which  is  demurred  to  be  bad,  defective 
the  defendant  may  avail  himself  of  a  substantial  defect  in  the  deolara*  pleading. 

ft)  Jervis's  Rules,  87;  note  b ;  Reg.  Gen.  on  payment  of  a  fee  of  one  shilling,  and 

Hil.  T.  4.  W.  4,  reg.  3,  orders  that "  No  notice  thereof  shall  be  given  forthwith  by 

rule  for  joinder  in  demurrer  shall  be  re-  such  party  to  the  opposite  party, 
quired,  bat  the  party  demurring  may  de-       Reg.  7.    "  Four  clear  days  before  the  dajr 

mand  a  joinder  in  demurrer,  and  the  oppo-  appointed  for  argument,  the  plaintiff  shall 

site  partv  shall  be  bound  within  four  days  deliver  copies  of  the  demurrer  book,  special 

after  such  demand  to  deliver  the  same,  oth-  case,  or  special  verdict,  to  the  lord  chief 

erwise  judgment.  justice  of  the  King's    Bench  or  Common 

Reg.  4.    *<To  a  joinder  in  demurrer  no  Fleas,  or  lord  chief  baron,  as  the  case  may 

signature  of  a  seijeant  or  other  counsel  shall  be,  and  the  senior  judge  of  the  court  in 

be  necessary,  nor  any  fee  allowed  in  respect  which  the  action  is  brought ;  and  the  de- 

thereof.  fendant  shall  deliver  copies  to  the  other  two 

Reg.  5.    "  The   issue  or  demurrer  book  judges  of  the  Court,  next  in  seniority ;  and 

shall  on  all  occasions  be  made  up  by  the  in  default  thereof  by  either  party,  the  other 

suitor,  his  attorney  or  agent,  as  the  case  party  may  on  the    day  following    deliver 

may  be,  and  not  as  heretofore  by  any  officer  such  copies  as  ought  to  have  been  so  de- 

of  the  Court.  livered  by  the  party  maldng  default :   and 

Reg.  6.    "  No  motion  or  rule  for  a  consi-  the  party  making  default  shall  not  be  heard 

Uttin  shall  be  required ;  but  demurrers,  as  Until  he  shall  have  paid  for  such  copies,  or 

well  as  special  cases  and  special  verdicts,  deposited  with  the  clerk  of  the  rules  in  the 

riuill  be  set  down  for  argument,  at  the  re-  King's  Bench  and  Exchequer,  or  the  secon- 

quests  of  either  party,  with  the  clerk  of  the  dary  in  the  Common  Pleas,  as  the  case  may 

rules  in  the  King's  Bench  and  Exchequer  be,  a  sufficient  sum  to  pay  for  such  copies." 
and  a  secondary  in  the  Common  Pleas,  up- 

(1)  Kilgour  V.  MUes,  6  Gill.  6c  Johns.  268 ;  Boteler  v.  The  State,  8  Gill,  and  Johns. 
383  J  Murdock  v.  Winter,  1  Harr.  &  Gill.  471 ;  Allen  v.  Crofoot,  7  Cow.  46 ;  The  Ordinary 
V,  Bracey,  1  Brevard,  191 ;  Reynolds  v.  Torrance,  3  Brevard,  49  j  Vide  Hord  o.  Dishman, 
2  Hen.  Jc  Mun.  652 ;  Smith  v.  Walker,  i  Wash.  135 ;  Stephen  v.  Taliaferro,  1  Wash.  155 ; 
Patcher  v.  Sprague,  2  Johns.  465  ;  Bennet  v.  Irwin,  3  Johns.  366 ;  United  States  v.  Arthen, 
5  Cranch,  257 ;  Smith  v.  Wilson,  8  East,  442 ;  Barruso  v.  Madan,  2  Johns.  149 ;  Gelston 
V.  Burr,  11  Jolins.  482 ;  Spencer  v.  Southwick,  Id.  583,  587  ;  Hallett  o.  Holmes,  18  Johns. 
30  ;  Wyman  v.  Mitchell,  1  Cowen,  316  -,  Phoebe  v.  Jay,  Breese.  207 ;  Inglebart  v.  State,  2 
Gill  dc  Johns.  235 ;  Bender  v.  Graham,  Minor,  269 ;  Clark  t.  Murphy,  1  Mis.  114  ;  Slack 
V.  Price,  1  Bibb,  272 ;  Bodine  «.  Wade,  ib.  458  -,  Sargeant  v.  Johnson,  1  M'Cord,  336 ;  Rog- 
er r.  Smiley,  2  Port.  249 ;  Tillotson  v.  Stiff,  1  Blackf.  77 ;  Headington  v.  Neff,  7  Ohio, 
229;  Pearsall  v.  Dwight,  2  Mass.  84  ;  Frost  v.  Hammatt,  11  Pick.  70  ;  Day  v.  Pickett,  4 
Munf.  104 ;  Morgan  o.  Morgan,  4  Gill  &  Johns.  395 ;  Dorsey  v.  Pannell,  ib.  471 ;  Utica 
Ins.  Co.  V.  Scott,  8  Cowen,  709 ;  Griswold  v.  Nat.  Ins.  Co.  3  ib.  96.  See,  however,  Keay 
V.  Goodwin,  16  Mass.  3.  If  the  decUiratiou  contain  two  counts,  one  good  and  one  bad,  and 
the  defendant  plead  a  plea  which  goes  to  the  whole  cause  of  action,  to  which  the  plaintiff 
demurs,  the  latter  is,  notwithstanding  his  having  committed  the  first  fault  in  pleading,  enti- 
tled to  judgment  on  the  count  which  is  good.  Ward  v.  Sackrider,  3  Caines,  263  ;  Tubbs  v. 
Caswell,  8  Wend.  129 ;  Spring  v.  The  Bank  of  Mount  Pleasant,  10  Pet.,  S.  C.  257,  where 
it  was  held,  that  although  the  pleading  demurred  to  may  be  defective,  the  court  will  give 
judgment  against  the  party  whose  pleading  was  first  defective  in  matter  of  substance. 
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tion  (i)(l)9  nnleflB  such  defect  has  been  aided  by  fdeedjng  oTer  (0 ;  and  if 


the  first  fault  would  constitate  error^  the  Goart  will  decide  upon  it  theog^ 
WILL  oin  i^  be  not  noticed  in  mar^  of  demurrer  book  (m) ;  for  on  demurrer  the 
JUDO-  Court  will  consider  the  whole  record,  and  ^ve  judgment  f<Hr  the  party  who 
^Va^\  thereon  ^appears  to  be  entitled  to  it  (n)  (2).  But  the  rule  that  the  Court 
L  ^^^  J  will  view  we  whoU  record  on  demurrer  does  not  enable  either  party  to  call 
in  aid  oihefr  parts  of  the  pleadings  in  the  cause,  which  are  expressly  with* 
drawn  from  the  consideration  of  the  Court  upon  demurrer,  and  have  be* 
come  the  subject  of  an  issue  in  faxst  between  the  parties.  If,  therefore, 
the  Court  consider  the  pleading  of  a  party  is  defective,  they  will  ^?e  judg- 
ment against  him,  although  it  appear  from,  and  is  admitted  upon  mOur 
parts  of  the  pleadings  on  the  record,  not  demurred  to,  that  his  opponent 
has  become  a  bankrupt,  and  that  his  as^gnees  have  the  right,  &c. :  for  the 
Court  can,  in  ^ving  judgment  upon  demurrer,  look  only  to  that  part  of 
the  record  upon  which  the  demurrer  arises,  and  not  to  other  collateral 
parts  of  the  record  not  connected  with  it  (o).  And  although  on  the 
whole  record  the  right  may  appear  to  be  with  the  plaintiff,  the  Court  will 
not  adjudge  in  favor  of  such  right,  unless  the  plaintiff  have  himself  put  his 
action  upon  that  ground.  Thus,  where  on  a  covenant  to  perform  an 
award,  and  not  to  prevent  the  arbitrators  from  making  an  award,  the  plun* 
tiff  declared  in  covenant,  and  assigned  as  a  breach  that  the  defendant  would 
not  pay  the  sum  awarded,  and  the  defendant  pleaded  that  before  the  award 
made,  he  revoked  by  deed  the  authority  of  the  arbitrators,  to  which  the 
plaintiff  demurred ;  the  Court  held  the  plea  good,  as  being  a  sufficient  an- 
swer to  £^  breach  alleged^  and  therefore  gave  judgment  for  the  defend- 
ant ;  although  they  also  were  of  opinion  that  the  matter  stated  in  the  plea 
would  have  entitled  the  plaintiff  to  maintain  his  action,  if  he  had  alleged  by 
way  of  breach  that  the  defendant  prevented  the  arbitrators  from  making 
their  award  (jp).  And  the  rule  that  the  court  will  decide  upon  demurrer 
against  the  party  who  has  committed  the  first  fault  in  pleading,  does  not 
apply  where  the  objection  to  the  preceding  pleading  is  merely  a  defect  m 
/orm,  and  such  as  would  be  aided,  on  a  genend  demurrer,  by  the  statute 
of  Elizabeth  or  Anne,  or  at  common  law  (g).  By  pleading  over,  many 
defects  in  form  are  aided  (r)  ;  and  we  have  seen,  that  upon  a  demurrer  to 
a  plea  in  abatement,  no  objection  can  be  taken  to  the  form  of  the  declara- 
tion («). 

J  .  ,  If  the  plaintiff  or  the  defendant  join  in  demurrer j  the  joinder  concisely 

in  demurs   contradicts  the  demurrer,  by  stating  that  the  declaration,  (or  the  plea,  &;c.) 
rer.  ^^and  matters   therein   contained,  in   manner  and   form  as   stated,  are 


(k)_i  Saund.  1 19,  note  7 ;  285,  n^5 ;  Hob.  fp)  Marsli  r.  Bulteel,  5  B.  &  Aid.  507. 

" '"  h'      " 

(I)  Darling  v.  Gumey,  2  Cr.  &  M.  226  j        (», , 

2  Dowl.  101 J  posty  671.  Wils.  297  j  Willes,  476 ;  5  Bnrr.  2588 ;  Cro. 


51 }  miles,  476  j  2  WUs.  150 ;  4  East,  502.        (q)  2  Vent.  222 ;  Stephen,  2d  edit.  177. 


Darling  v.  Gumey,  2  Cr.  &  M.  226  j        (r)  Po&ty  671 ;  1  Ld.  Raym.  369,  370  ;  3 

rl.  101 J  post,  671.  Wils.  297 }  Willes,  476  ;  5  Bnrr.  258f     ~ 

m)  2  Dowl.  104,  105.  Eliz.  825  ;  Com.  Dig.  Pleader,  E.  37. 

tt)  Seen.(A)5iipffl;  Steph.  2ded.  176.  (5)  Lutw.   1592, 

0)  6  B.  &  C.  216.  Steph.  2d  edit.  176. 


(1)  The  rule  is  the  same  whether  the  demurrer  be  general  or  special.  Cooke  v.  Graham, 
3  Cranch,  235.  But  where  a  defendant  has  pleaded  the  general  issue,  he  cannot,  upon  a 
demurrer  to  the  replication,  attack  the  declaration.  Russell  0.  Rogers,  15  Wend.  353; 
Dearborn  v.  Kent,  14  Wendell,  183. 

(2)  Inglehart  0.  The  State,  &cc.,  2  Gill  &c  Johns.  236. 
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snfficient  in  law  to  bar  the  action,"  if  the  demurrer  be  to  a  declaration,  jooueu 
or  \'  to  quash  the  bill"  or  "  writ,"  if  in  abatement,  'or  "  to  preclude  the  ^  "^" 
plaintiflf  from  maintaining  his  action,"  if  to  a  plea  in  bar ;  and  usually  of- 
fers to  verify  the  declaration  or  plea,  and  concludes  with  a  prayer  of 
judgment,  though  the  latter  seems  unnecessary  (t).  A  joinder  in  demur- 
rer to  a  replication  to  a  plea  in  abatement,  should  not  conclude  with 
praying  judgment  for  debt  and  damages,  for  to  conclude  in  chief  in  such 
case  would  be  a  discontinuance,  and  the  plaintiff  should  pray  judgment 
that  the  defendant  may  answer  over  (u)  ;  but  if  the  defendant  has  demur- 
red to  a  declaration,  and  concluded  his  demurrer  as  in  abatement,  the 
Slaintiff  may  job  in  bar,  and  shall  have  judgment  accordingly  (2;)  (1). 
!he  points  relating  to  amendments  have  already  been. partially  considered, 
and  are  so  fully  treated  of  in  the  books  of  practice  (^)  that  any  further  ob- 
servations upon  them  in  this  treatise  are  unnecessary. 

The  3  &  4  W.  4,  c.  42,  sect.  34,  enacts,  that  \vhere  judgment  shall  ^^^^ 
be  ^ven  either  for  or  against  a  plaintiff  or  demandant,  or  for  or  agamst  a  under  3  A 
defendant  or  tenant,  upon  any  demurrer  joined  in  any  action  whatever,  the  4  W.  4,  c 
party  in  whose  favor  such  judgment  shall  be  given  shall  also  have  judg-  ^^»  *^*- 
ment  to  recover  his  costs  in  that  behalf  (^z).    But  in  a  new  case  it  is  some- 
times the  practice  to  direct  that  the  costs  shall  abide  the  event  of  the  ac- 
tion (a). 

(t)  Co.  Lit.  71  b;  2  Wils.  74.    See  forms,  instruments,  antey  319. 

post  J  vol.  ill.  (z)  See  the  use  and  operation  of  this  en- 

(11)  2  Sannd.  210  g.  actment,  Jenris's  Rules,  207,  note  (x). 

(x)  3  Lev.  23.  (a)  3  Dowl.  681 ;  1  Crom.  M.  &  Ros. 

(y)  Tidd,  9th   ed.   696.    Amendment  at  369. 
the  trial  of  variances  in  setting  out  written 

(1)  As  to  withdrawing  demurrer  and  pleading  over  after  demurrer  overruled,  see  Green- 
ing V,  Brown,  Minor,  353 ;  Bruce  v,  Mathers,  2  Bibb,  294 ;  Patrick  v,  Conrad,  3  A.  E. 
Marsh.  612  ;  Surlotl  v.  Pratt,  ib.  174  ;  Ralston  v.  Bullitt,  3  Bibb,  261  j  Violett  v.  Dale,  1  ib. 
144 ;  Miller  v.  Heath,  7  Cowen,  101 ;  Hancock  v.  Vawter,  Hardin,  510  j  Acre  v.  Ross,  3 
Stewart,  288 ;  Trigg  v.  Shields,  Hardin,  168  j  O'Brien  v.  Hardy,  3  Har.  &  Johns.  434. 

Where  a  demurrer  to  a  plea  in  bar  is  sustained,  the  judgment  should  not  be  respondeai 
ouster^  but  it  should  be  final.    Bell «.  Morehead,  3  A.  K.  Marsh.  158. 
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WHEN 
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Ut.  By 
pleading 
over  (b). 


•CHAPTER  X. 

Defects  in  pleading ^  when  and  how  aided  (1). 

There  are  several  different  methods  by  which  defects  in  pleading  are 
aided  or  cured,  without  and  actual  amendment^  viz.  Ist,  By  pleading 
over;  2S[j^^j  intendment  or  presumption  after  verdict;  and  3dly,  By 
the  Statutes  of  Jeofails  (a). 

A  defect  in  pleading  is  aided,  if  the  adverse  party  plead  over  to,  or 
answer  the  defective  pleading  in  such  a  manner  that  an  omission  or  inf(fr- 
mality  therein  is  expressly  or  impliedly/  supplied,  or  rendered  formal  or  in- 
telligible (c)  (2).  The  following  are  a  few  instances  of  an  express  aider. 
In  an  action  of  debt  on  a  bond,  where  the  declaration  specified  no  place 
at  which  the  bond  was  made,  it  was  held  that  a  place  of  duress  '^  apudBJ'* 
supplied  the  omission  in  the  declaration ;  as  such  a  plea  contained  a  dis- 
tinct admission  that  the  bond  was  made  at  the  place  where  the  alleged  du- 
ress was  (d).  In  an  action  for  slander,  where  the  declaration  averred  that 
the  plaintiff  was  forsworn,  without  showing  how,  it  was  determined  that 
this  defect  was  aided  by  a  plea  of  justification,  which  alleged  that  the 
plaintiff,  who  was  stated  in  the  declaration  to  be  a  constable,  had  taken  a 
fahe  oath  at  the  sessions  (^e).  And  again  in  an  action  of  trespass  for  tak- 
ing a  hook,  where  the  plaintiff  omitted  to  state  that  it  was  his  hook,  or 
that  it  was  in  his  possession  ;  and  the  defendant,  in  his  plea,  justified  the 
taking  the   hook  out  of  the  plaintiff  ^s  hand,  the  Court  held,{on  motion  in 


(a)  It  is  unnecessary  to  refer  to  the  law 
of  amendment  as  it  is  fally  noticed  in  the 
books  of  practice.  See  Tidd,  9th  edit.  In- 
dex "Amendment;''  and  1  Petersdorff's 
Abridgment,  ^'Amendment."  See  as  to 
amendment  at  the  trial  in  case  of  variances 
in  setting  out  written  instruments^  ante^  319 ; 
and  amendments  during  a  trial,  see  3  &  4 
W.  4,  c.  42,  sec.  23,  24.  As  to  the  distinc- 
tion between  the  doctrine  of  amendment 
and  the  doctrine  of  defects  being  aided  or 
cured  by  the  above  means,  without  amend- 
ment, see  postj  672,  673,  684;  Chit.  Coll. 


Stat.  15,  note  (a).    Tidd,  9th  edit.  928.         * 

(b)  See  recent  instances,  Darling  v.  Gar- 
ney,  2  Cr.  &  Mees.  226,  230 ;  2  DowL  235, 
S.  C.  J  Peacock  t».  Day,  3  Dow.  291. 

(c)  Com.  Dig.  Pleader,  C.  85,  E.  37 ;  Co. 
Lit.  303  b;  1  B.  &  C.  29;  3  Jd,  192:  Stepk. 
2d  edit.  178. 

(d)  Dyer,  15  a;  Com.  Dig.  Pleader,  C. 
85 ;  2  Ld.  Raym.  1039 ;  3  T.  R.  387 ;  ante, 
278.  Omission  of  yenue  in  transitory  ac- 
tion cured  by  judgment  by  default,  6cc, 
ante,  278. 

(€)  Cro.  Car.  288 ;  Com.  Dig.  ut  sup. 


(1)  A  plea  to  the  merits  admits  the  right  in  which  the  plaintiff  sues.  Newman  v.  Mur- 
phey,  1  Hill,  S.  C.  153 ;  Edwards  o.  Ford,  2  Bailey,  461.  And  also  the  character  in  whidi 
he  sues.  Carpenter  v.  Whitman,  15  Johns.  208.  And  the  regularity  of  the  writ.  Grey  r. 
Young,  Harper,  38 ;  Hamner  v.  Eddins,  3  Stewart,  192.  Ai^d  the  authority  of  the  attor- 
ney to  act  for  the  plaintiff.    Lucas  v.  Bank  of  Georgia,  2  Stewart,  147. 

A  defective  declaration  may  be  aided  at  common  law  by  the  plea,  and  a  defective  plea  by 
the  replication.  U.  States  v.  Morris,  10  Wheat.  246 ;  Cummings  o.  Gray,  4  Stew,  and 
Port.  397. 

See  other  cases  in  which  defects  are  regarded  as  waived  or  cured  by  pleading.  Scber- 
merhom  v,  Jenkins,  7  Johns.  373  ;  Long  v.  Einnard,  Harper,  47 ;  Wade  o.  Kelly,  2  Stew- 
art, 443  ;  Garland  v.  Chattle,  12  Johns.  430  ;  Robinson  v.  Comwell,  2  Bailey,  137  j  Ander- 
son r.  Read,  2  Overton,  205 ;  Hays  v.  M'Kee,  2  Blackf.  11 ;  Roberts  v.  Dame,  U  N. 
Hamp.  226.  ' 

(2)  A  writ  of  inquiry  of  Damages  may  be  tested  and  made  returnable  after  the  second 
week  in  term ;  for  it  is  not  a  process  within  the  meaning  of  the  statute.  Cook  v.  Tattle, 
2  Wend.  289. 
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lurreat  of  jadgment,  that  the  omissioQ  in  the  declAration  was  supplied  by    dspbcts 
the  plea  (/).  ^^ 


AIDED. 


Mkuj  instances  are  to  be  found  in  the  older  reports  and  writers,  of  cer-  ist.  By- 
tain  defects  being  aided  by  an  implied  admission  in  the  subsequent  plead-  pleading 
ing  of  the  adverse  party  (1).    Thus,  where  in  an  action  by  an  administrator  T^f^i-^  , 
*£u^ante  minare  cetate^  it  was  not  averred  that  the  executor  was  within  the  [  ^ '  ^  J 
age  of  seventeen  years,  it  was  held  that  by  pleading  to  the  merits  of  the 
action,  the  defect  was  aided,  since  the  defendant  thereby  admitted  that 
the  pliuntiif  had  authority  to  sue  (^).     There  are  many  cases  in  which  it 
has  been  held  that  where  a  particular  fact  has  been  informally  alleged,  and 
the  opposite  party,  in  pleading  over^  admits  the  particular  fact,  either  by 
pleading  to  some  other  matter  alleged  in  the  defective  pleading  (A) ;  or  by 
j^eading  in  confession  and  avoidimce  of  the  matter  so  informally  allege 
ed  (%) ;  the  defect  will  be  aided  by  the  admission  resultmg  and  to  be  eol- 
leeted  from  such  subsequent  jdeading.    If  in  debt  on  bond  to  make  an 
estate  to  A,^  the  defendant  plead  that  he  enfeoffed  another  to  the  use  of 
A«,  (without  showing  that  A.  was  a  party,  or  had  the  deed),  yet  if  the 
plaintiff  reply  that  ^^  the  defendant  did  not  eitfeoff,^^  this  aids  the  plea  (ky. 
So,  if  the  defendant  plead  an  award,  without  su£5cient  certainty,  and  the 
plaintiff's  replication  import  that  the  award  was  made,  the  uncertainty  of 
the  plea  in  stating  that  the  award  was  made  is  aided  (I). 

It  is,  however,  unnecessary  to  make  any  further  mention  of  i  those  cases 
which  have  been  decided  with  reference  to  the  idder  of  mere  formal  de- 
fects btf  pleading  over  ;  for  we  have  already  seen,  that,  at  the  present  day, 
by  virtue  of  the  statutes  relative  to  demurrer,  in  all  cases  where  any 
pleading  is  defective,  and  the  adverse  party  demurs  generally^  he  will  be 
entirely  precluded  from  availing  hiuiself  afterwards  of  any  formal  defects 
in  sueh  previous  pleading,  by  the  mere  effect  of  his  having  omitted  to 
point  out  sueh  dqfects  upon  a  fecial  demurrer  (jn).  And  we  shall  see 
iiereafter,  in  treating  of  the  effect  of  the  statates  of  jeofails,  that  accord- 
ins  to  the  construction  now  put  upon  these  enactments,  after  verdict  or 
judgment  by  default,  slXfonnal  defects  are  entirely  aided  (n). 

With  regard  to  a  defect  in  substancey  it  seems  that  it  cannot  be  impU' 
eXy  cured  by  the  mere  effect  of  pleading  over  thereto  (p)  (2).  Therefore, 
if  the  defendant  plead  accord,  and  do  not  show  satisfaction  (p),  and  the 
repiieatiott  merely  deny  the  agreemevd^  this  traverse  cannot  cure  the  fault 
in  the  plea,  namely,  the  omission  to  show  a  satief action  to  the  plaintiff 
in  regard  to  the  cause  of  action  (j).    If,  however,   the   adverse  pleading 

(/)  Sid.  184;  Bac.  Ab.  Trespass,  603  ;        (k)  Cro.  Eliz.  825;  post,  678. 
see  another  instance,  po5<,  673.  (/)  Com.  Dig.  Pleader,  £.  37. 
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(g)  Qom,   Dig.   Pleader,  C.  85;    Lntw.  (m)  Seeoitfe,  671,  etseo. 

J2.  in)  Post,  673,  682  to  685. 

(h)  Cio.  Jac.  360,  370 ;    2  Sannd.  324,  \o)  8  Rep.  120  b ;  Cro.  Eliz.  416 ;  7  Bep. 

3^ ;  3  Ler,  393 ;  Com.  Dig.  Pleader,  87,  25  a ;  Cro.  Jac.  87 ;  Com.  Dig.  Pleader,  C. 

E.  37.  85  ;  E.  37 ;  2  Wils.  150. 

(t)  Cio.  Jac   125,  668,  682  ;  Com.  Dig.  (f )  See  ante^  478. 

Pleader,  Ei.  37 ;  Cro.  Car.  209.  \q)  Com.  Dig.  Pleader,  E.  37. 

(1)  Slack  V.  Lyon,  9  Pick.  62 ;  Danning  o.  Owen,  14  Mass.  157. 

(2)  Bartlett «.  M'Daniel,  3  Mis.  55.  A  pleading  setting  forth  a  good  title  defectively  will 
be  cared  by  pleading  over  other  matter,  or  by  demurring  generally.  Spear  v.  Bicknell,  5 
Mass.  125 ;  Bobbins  v.  Luce,  4  tb.  476.    See  Jenkins  v.  Stanley,  10  Mass.  226. 
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etpre9$lg  admit  the  fiiefc  idiidi  ought  to  luiTa  been  staled  in  IIm  defeetire 
^^11^^  pleading,  and  which  is  substantially  incorrect  in  onutdng  it,  the  error  be* 
comes,  it  seems,  immaterial ;  as  in  the  instance  before  pat  of  a  dedaraftioQ 
in  trespass  for  taking  goods,  omitting  to  *shoir  any  tide  to  or  poaaesskm 
of  the  goods,  and  the  plea  adnutting  the  defendant's  poflocasion  (r). 
And  we  have  seen  that  if  a  detiaratiion  incorrectly  set  fordi  a  deed,  the 
variance  is  aided  if  the  defendant  set  oat  the  deed  on  oyer,  and  plead  nam 
entfa<twm{%). 

^^Jl^  The  second  mode  by  which  defects  in  pleading  may  be,  in  some  cases^ 
meat  after  ftided,  is  by  inUndmeiU  after  verdict.  The  doctrine  upon  this  subject  is 
verdict,  founded  on  the  eamman  Zot^,  and  is  independent  of  any  statutory  enact- 
ments (t).  The  general  principle  upon  which  it  depends,  appears  to  be 
that  where  there  is  any  defect,  imperfection  or  omisrion,  in  any  pleading, 
whether  in  $ub$tance  or  f&rm^  which  would  have  been  a  fiitid  objectioQ 
upon  demurrer ;  yet,  if  the  issue  joined  be  such  as  necessarily  required, 
on  the  trial,  proof  of  the  facts  so  defectively  or  imperfectly  stated  or  omit- 
ted, and  without  which  it  is  not  to  be  presumed  that  either  the  judge  would 
direct  the  jury  to  give,  or  the  jury  would  have  given,  the  verdict,  sucb  de- 
fect, imperfection,  or  onussion,  is  cured  by  the  verdict  (u)  (1). 


(r)  AiUet&7\.  ed;  Doagl.  679;  and  see  per  Ld.  EUenbor* 

(»)  Ante,  433,  434.  ough,  I  M.  &  Sel.  237  ;  Sieph.  2d  ed.  179, 

(0  Sec  1  Saund.  228,  n.  1.  180,  Tidd,  9th  edit.  919. 
(«)  Id.  and  see  the  amhorities  there  eik* 


(1)  See  Vandersmilh  v,  Washmein,  1  Harr.  fc  QHXL  43.  After  rerdict  the  cotm  xrill  sop- 
port  the  declaration  by  every  legal  iDteDdment,  if  there  is  nothing  material  on  record  to  pre- 
vent it.  Warren  v.  Litchfield,  7  Greenl.  63;  Dobson  v.  Campbell,  1  Sumner,  319;  Vaug- 
han«.  Dickens,  Harper,  26;  Addington  r.  Allen,  11  Wendell,  375;  Manwell  p.  Manwell, 
14  Vermont,  14 ;  Carroll  v.  Peake,  1  Peters,  24 ;  Hamilton  v.  Harvey,  4  Yeates,  129 ;  Jer- 
sey Co.  V.  Halsey,  2  Soath.  750 ;  Morey  v.  Homan,  10  Vermont,  564.  Bat  nothing  will  be 
presumed  to  have  been  proved  even  after  verdict,  excepting  what  is  alleged,  or  necessarily 
implied  from  what  is  alleged.  Harding  v.  Cragie,  8  Vermont,  509  S.  P. ;  Vadakin  p.  Soper, 
1  Aik.  289. 

A  declaration  or  other  pleading,  setting  forth  a  good  title  or  groimd  of  action  defectively 
will  be  cared  by  a  verdict.  Bead  r.  Chelmsford,  16  Pick.  128  ;  Ward  v.  Bartholomew,  6 
Pick.  409 ;  Morey  v.  Homan,  10  Vermont,  565  ;  Moor  v.  Boswell,  5  Mass.  306  ;  Riddle  v. 
Locks  and  Canals,  7  Mass.  169 ;  Wheeler  v.  Traill,  3  Pick.  255 ;  Richardson  e.  Woodstock, 
&c.  6  Vermont,  496 ;  Crocker  v.  Whitney,  10  Mass.  316,  318 ;  Cashing  v.  Adams,  18  Pick. 
100 ;  Worster  v.  Canal  Bridge,  16  Pick.  511 ;  Avery  v.  'IVringham,  3  Mass.  160 ;  Hasel- 
ton  V.  Wease,  8  Vermont,  483 ;  Fnlgham  v.  Ligbtfooi,  1  (&11.  250.  As  want  of  an  aver- 
ment of  special  demand  or  notice,  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94 ;  Colt  o.  Root, 
17  Mass.  229  :  Kingsley  v.  Bill,  9  Mass.  198.  Or  seizin  in  a  writ  of  entry.  Ward  «.  Bar- 
tholomew, 6  Pick.  409.  Or  want  of  particularity  or  certainty.  Richardson  v.  Eastman,  12 
Mass.  505 ;  IngersoU  v.  Jackaon,  9  ib.  495 ;  Livermore  «.  Boswell,  4  ib.  437 ;  Coffiii  9. 
Coffin,  2  ib.  258 ;  Labiffe  v.  Hunter,  Harper,  184. 

A  verdict  will  cure  an  omission  to  add  a  joinder  to  a  replication  tendering  an  issue.  Mor- 
rison V.  Hart,  Hardin,  150.  So  an  omission  of  a  similiter.  Ripley  v.  Coolidge,  Minor,  11 ; 
Stone  0.  Van  Carter,  2  Vermont,  ]  15 ;  Babcock  v.  Huntington,  2  Day,  394.  So  an  omis- 
sion of  the  sum  paid  and  the  amount  of  damages  laid  in  the  declaration.  Robinett  v.  Mor- 
ris, Hardin,  93.  So  a  defective  statement  of  the  consideratbn.  Hendrick  v.  Seeley,  6 
Conn.  176 ;  Martin  v.  Blodgett,  1  Aiken,  375.  So  the  failure  to  allege  the  performance  of 
a  condition  precedent.  Bailey  0.  Clay,  4  Rand,  346.  So  an  omission  to  allege  a  special 
demand  when  such  demand  is  necessary.  Bliss  v.  Arnold,  8  Vermont,  252.  So  the  allega- 
tion of  a  promise  before  the  date  of  the  writ.  Bemis  v.  Faxon,  4  Mass.  263.  So  a  defect 
in  statement  of  venue  in  a  transitory  action.    Barlow  v.  Garrow,  Minor,  1. 

But  where  no  title  or  ground  of  action  is  set  out,  the  declaration  will  not  be  aided  by 
verdict.  Williams  r.  Hingham  Turnpike,  4  Pick.  341 ;  Needham  t;.  M'Auley,  13  Ver- 
mont, 68;  Carlisle  v.  Weston,  1  Metcalf,  26;  Griffin  9.  Pratt,  3  Conn,  513;  Phelps  v. 


WHEN  AND  HOW  AIDED.  Q^Sa 


The  expression  cured  by  vmUd  signifies  tbai  the  Oonrt  ^^iD,  after  a  defects 
verdict,  presame  or  intend  that  the  partciular  thing  which  appears  to  be     ^^ 
defectively  or  imperfectly  stated  or  omitted  in  the  pleading,  was  duly  2%.  By 
proved  at  the  trial.    Amd  such  intendment  must  arise,  not  merely  from  intend- 
the  verdict,  but  from  the  united  effect  of  the  verdict  and  the  issue  upon  ^^^^^^ 
which  such  verdict  was  given.      On  the  one  hand  the  particular  thing 
which  is  presumed  to  have  been  proved  must  always  be  such  as  can  be 
implied  from  the  allegatume  tm  the  record^  by  fair  and  reasonable  intend- 
ment  (2;).    And,  on  the  other  hand,  a  verdict  for  the  party  in  whose  fa- 
vor such  intendment  is  made,  is  bdispensably  necessary,  for  it  is  in  con- 
sequence of  such  verdict,  "and  in  order  to  support  it,  that  the  Court  is  in- 
duced to  put  a  liberal  construction  upon  the  allegations  on  the  record. 

Thus,  if  to  a  declaration  on  a  bill  of  exchange  the  plea  improperly  state 
that  there  was  no  consideration,  without  stating  the  circumstances  with 
particularity,  yet  if  the  plaintiff  reply,  after  verdict  the  defect  in  the  plea 
will  be  aided  (y).  So,  the  decision  in  Humphrey e  v.  Pratt^  in  House  of 
Lords,  turned  on  the  ground  that  the  verdict  aided  the  defect  (2^). 

It  is  obvious  that  the  doctrine  now  under  consideration  does  not  apply 
to  the  case  of  a  judgment  ij^  d^auU,  Such  a  judgment  affords  no  ground 
for  raising  any  intendment  in  favor  of  the  plaintiff ;  it  admits  such  facts 
only  as  are  actually  alleged  (a),  and  there  is  no  necessity  for  the  plaintiff 
proving  any  thing  further.  Where  an  intendment  *is  made  in  favor  of  a  [  *^*^^  } 
party,  it  is  always  a  presumption  relative  to  matter  of  fact,  viz.  that  such 
a  particular  circumstance  was  duly  proved  at  the  trial ;  but  it  is  impossi* 
ble  to  raise  a  presumption  of  this  description,  when  no  trial  has  taken 
place.  In  the  case,  therefore,  of  a  judgment  by  default,  the  Court  can- 
not, upon  a  motion  in  arrest  of  judgment,  or  writ  of  error,  intend  any 
thing  in  favor  of  the  plaintiff;  the  only  question  they  will  have  to  consider 
is,  whether  the  alleged  defect  is  or  is  not  cured  by  the  effect  of  any  ex- 
press legislative  enactment.  And  as  it  appears  from  the  more  modem 
cases  that  the  different  statutes  of  jeofails,  (the  operation  of  which  was 
extended  to  judgments  by  default  by  the  statute  for  the  amendment  of  the 
law)  (i),  cure  such  defects  only  as  are  now  considered  matters  of  form, 
it  follows  that  any  objection  to  the  declaration,  made  after  judgment  by 
default,  will  be  considered  precisely  in  the  same  manner  as  if  it  had  arisen 
upon  general  demurrer ;  and  that  if  the  defect  be  matter  of  form  it  will  be 
idded,  but  if  matter  of  substance  it  will  be  fatal  (<?). 

It  is  therefore  often  very  material  to  attend  to  the  distinction  between 
the  doctrine  of  intendment,  and  the  effect  of  the  statutes  of  jeofails,  in 
aiding  defects  in  pleading.  The  statutes  of  jeofails  operate  not  by  way  of 
intendment,  but  by  positive  enactments  (^d)  ;  and  as  they  da  not  extend 

(x)  See  per  Lord  £llenborough,  1  M.  fe       (a)  1  Sannd.  228,  n.  K 
Set.  237 ;  per  Buller,  J.  1  T.   R.  145,  146 ;        (A)  4  &  5  Ann.  c.  16 ;  oo^f,  682,  683. 
Tidd,  8th  ed.  919,  and  cases  there  cited;        (c)  2  Burr.  899;    10  East,  359,  363:  13- 

see  post,  682,  683.  Id,  407 ;  Stephen  aa  Pleading,  161,  2d  edit. ; 

(y)  Easton  0.  Pratchett.  4  Tyr.  472.  1  Saund.  228,  n.  b ;  (mte,  261. 

(z)  2  Dow.  &  Clark,  Rep.  288.  (d)  See  1  Saund.  5th  ed.  28  a,  note  (*). 


Sill,  .1  Day,  315 ;  Chichester  v.  VasS;  1  Call,  83.    So  where  no  consideration  is  alleged  in 
an  action  of  assumpsit.    Hitchcock  v.  Page,  1  Root,  293. 

Where  the  ad  damnum  is  left  blank  and  verdict  for  ptaintiff.    Hoit ».  Malony,  2  N.  Hamp 
322. 

Where  there  is  no  plea  or  issue  entered.    "BtaXi  «»  Phillips,  4  Yeales,  467 ;  Channing  •. 
Caskaden,  Minor,  73. 


574  DEFECTS  IK  FLKABING, 

DEFECTS    to  cure  defects  which  are  clearly  matters  of  substance ,  Uiere  are  neeesBa- 
waxv      yily  many  defects  of  this  natnre  which  may  be  aided  by  a  Tordict,  bnt 

2diy.  By     which  are  not  reached  by  those  statates,  and  are  consequently  still  fi^  af 

intend-       ter  a  judgment  by  default  («). 

znent  after      Having  thus  explained  the  general  nature  of  the  doctrine  of  wUndmentj 

^  ^  '  and  shown  that  it  is  confined  to  those  cases  only  in  which  a  verdiet  has 
been  given  in  favor  of  the  party  for  whom  the  intendment  is  required  to  be 
made,  we  shall  now  proceed  to  notice  some  of  tbe  cases  which  bare 
arisen  npon  the  subject,  in  order  to  show  under  what  particular  dicimi- 
stances  the  Court  will  or  will  not  make  an  amendment  in  support  of  the 
verdict,  and  what  is  the  nature  of  the  intendment  they  will  make.  Before 
we  notice  these  cases,  it  may,  however,  be  proper  to  remark  that  it  k  on- 
necessary  at  the  present  day  to  have  recourse  to  the  doctrine  of  intend- 
ment with  respect  to  defects  which  are  not  matters  of  substance ;  for  we 
have  already  observed,  and  shall  hereafter  see  more  particularly,  tliat  de> 
fects  which  are  mere  matters  of  form  are  aided  after  verdict  by  the  effect 
of  the  statute  of  jeofails,  without  there  being  any  necessity  to  hare  re- 
course to  the  doctrine  of  intendment  (/). 

The  authorities  in  the  books  are  very  numerous  on  the  subject  of  de- 
fects being  aided  after  verdict,  but  those  we  shall  select  to  illustrate  tbe 

[  *675  ]  doctrine  will  be  chiefly  from  the  modem  reports.  It  is  qnite  *^uieee9- 
sary  to  detail  a  great  number  of  the  older  cases  on  tiie  subject,  the  great 
majority  of  them  having  arisen  upon  matters  which  would  now  be  consid- 
ered mere  form.  And  it  would  be  a  task  of  some  difficulty  to  reoonoile 
all  the  decisions  upon  the  subject,  partly  because  the  Courts  have  in  later 
times  become  much  more  liberal  than  they  were  formerly  in  discriminat- 
ing between  form  and  substance,  and  partly  because  the  distinction  we 
have  before  adverted  to,  between  the  doctrine  of  intendment  at  common 
law  and  the  statutes  of  jeofails,  is  very  often  but  little  attended  to  in  many 
of  the  older  reports  and  treatises  (^), 

^x^^^^       In  an  action  of  assumpsit  the  declaration  stated  that  the  defendant  had 
^  sold  to  the  plaintiff  a  quantity  of  furze  then  growing  upon  certain  land,  to 

be  taken  away  by  the  plaintiff  before  a  certain  day ;  and  that  in  oonrid- 
eration  thereof  the  defendant  promised  that  he  would  permit  the  plaintiff 
peaceably  to  enjoy  and  take  away  the  fiirae  without  disturbance ;  and  then 
alleged  that  the  defendant  did  not  permit  him  to  enjoy  it,  but  disturbed 
him  firom  taking  a  quantity  away.  After  a  verdict  for  the  plaintiff,  it  was 
objected  upon  a  writ  of  error  that  no  time  was  shown  when  the  disturb- 
ance took  place,  and  that  unless  it  were  shown  to  be  before  the  stipulated 
day  there  could  be  no  good  ground  of  action ;  but  the  Court  held  that 
after  the  verdict  it  would  be  intended  within  the  given  time  ;  for  otherwise 
there  could  have  been  no  proof  of  any  cause  to  have  damages  (t).  This 
case  very  clearly  illustrates  the  principles  we  have  above  laid  down :  the 
plaintiff  had  not  expressly  made  the  allegation  which  was  contended  to  be 
necessary,  put  had  merely  averred  that  the  defendant  had  committed  a 
breach  of  his  promise  by  the  alleged  disturbance ;  the  particular  part  of  the 

(e)  Id.  228,  n.    1 ;  1    Stra.  78 ;  2  Burr.  Clarke,  295,  296,  and  cases  there  quoted. 

699.  (0  Cro.  Jac.  497.    It  was  also  held  in 

(/)  Supra;  post,  681.  this  case  that  it  was  not  material  (oaUe^ 

}g)  See  the  obseorvations  of  Mr.  Serjeant  the  time  of  the  disturbance,  Ibr  it  was  ool« 

Williams,  1  Saand.228  b,  e,  n.  1.  lateral  to  the  promise. 

(h)  Sbb  a  fujrther  instance  in  2  Dow.  ^ 
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ftyement  in  Git  deolaratioa  irhioh  related  to  the  distarbance  was  ambiga-  mpbcts 
008,  aiDoe  it  might  mean  either  a  distahance  before  or  a  disturbance  after  "^^^ 
the  [Mtrticiilar  day  bj  which  the  furse  was  to  be  taken  away ;  but  from  the  2dly.  By 
whole  declaration  it  was  evident  that  nothing  bat  proof  of  a  disturbance  intend- 
befiwe  the  ])articalar  day  would  amount  to  a  breach  of  the  contract  set  ^^^^^ 
out,  so  as  to  entitle  the  plamtiff  to  recover ;  and  as  in  point  of  fact  he  had  instances. 
reooyered,  the  Court  were  in  reason  and  justice  bound  to  presume  that 
such  proof  had  been  ^ven.  So  also  in  an  action  of  assumpsit  brought  by 
an  off-going  tenant  against  his  landlord  to  recover  compensation,  accord- 
ing  to  the  custom  of  the  country,  for  tilling,  fallowing,  and  manuring  arable 
land,  where  the  plaintiff,  after  setting  out  Uie  custom,  averred  that  he  had 
tilled,  fiJlowed,  and  manured,  and  had  sown  with  wheat  and  seeds  certain 
lands  forming  part  of  his  farm,  but  without  expressly  averring  that  such 
lands  were  arable^  it  was  held,  on  motion  in  arrest  *of  judgment,  after  a  ver-  [  *676  ] 
diet  for  the  {daintiff,  that  as  ^e  dediuration  showed  that  the  plaintiff  could 
not  be  entitled  to  recover  without  proving  that  the  lands  were  arable,  it 
must  be  intended  that  he  had  given  such  evidence  at  the  trial ;  and  that 
therefore  the  defect  or  ambiguity,  if  any,  in  the  declaration  was  helped  by  the 
verdict  (i).  The  following  cases  will  also  farther  elucidate  this  doctrine : — 
In  an  action  of  assumpsit  against  the  executors  of  the  maker  of  a  pro- 
missory note,  the  plaintiff  afber  setting  out  the  note,  alleged  that  the  testa- 
tor at  the  time  of  his  death  was  indebted  to  the  payee  for  the  amount  of  the 
principal  sum  secured  by  the  note  and  interest  thereon ;  and  then  aver- 
red that  after  the  payee's  death,  it  was  found  upon  inquest,  by  the  oaths  of 
honest  and  lawful  men,  (but  without  showing  how  many),  tiiat  the  payee 
was  fdo  de  se,  whereby  the  note  and  the  money  due  thereon  became  for- 
feited to  the  crown,  and  the  pisuntiff  then  set  out  a  grant  to  him  under  the 
lung's  sign  manual.  After  a  verdict  for  the  plaintiff,  it  was  objected  in  ar- 
rest of  judgment,  1st,  that  a  promissory  note  was  only  assignable  by  indorse- 
ment, and  that  though  the  crown  could  assign  a  debt,  yet  it  was  not  alleged 
that  this  was  the  case  of  a  debt,  nor  did  the  plaintiff  sue  as  the  assignee  of 
a  debt,  but  only  of  a  promissory  note  ;  and,  2dly,  that  it  was  not  averred  in 
the  deelaration  that  the  inquisition  had  been  taken  by  twelve  men,  which  it 
was  contended  was  necessary.  But  the  Court  held  that  the  allegation 
tiiat  the  maker,  at  the  time  of  his  death,  was  indebted  to  the  payee  in 
the  principal  sum  secured  by  the  note  and  interest  thereon,  was  a  sufficient 
averment  that  the  note  was  a  security  for  a  debt ;  and  also,  that  supposing  it 
to  be  necessary  that  the  coroner's  inquest  should  be  taken  by  twelve  men 
to  vest  chattels  in  the  crown,  it  must  be  intended  after  verdict  that  the  in- 
quitttion  m  question  had  been  so  found  (Z).  And  where  in  assumpsit  the 
plaintiff  stated  in  his  declaration  that  he  had,  at  the  request  of  certain  pe^ 
sons  therein  mentioned,  sM  and  delivered  to  them  goods  of  a  certain  value, 
whereof  the  defendant  had  notice,  and  that  in  consideration  thereof,  and 
also  in  consideration  that  the  plaintiff,  at  the  defendant's  request,  would  for- 
bear and  give  day  of  payment  of  the  said  sum  of  money  (but  without  saying 
to  whom),  the  defendant  promised  to  pay  the  same  at  a  particular  time,  and 
then  averred  that  the  plaintiff  did  forbear  and  give  day  of  payment  of 
the  said  money  ;  after  a  verdict  for  tiie  plaintiff,  the  Court  held  that  bj 
accessary  intendment  the  vendees  of  the  goods  must  have  been  the  persons 
to  whom  the  plaintiff  forbore ;  and  that,  though  not  specifically  alleged,  it 

(k)  1  B.  ds  fi.  2^4|  3  Mooie,  B.  536»       (/)  4B.&  C.  138. 
S.  C. 
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DmcTs    appeared  to  be  8o  with  a  suflScient  degree  of  certainh^,  bat  tbatat  all  ereiiis 
A^D*  defect,  if  any,  was  cured  by  the  verdict  («!)•    We  have  formerly  seen, 

2diy.  By  ^Q  treating  of  the  UQode  in  *wbich  contracts  should  be  stated,  and  ihe  de- 
intend-  gree  of  certainty  required  in  pleading  (n),  that  in  general  uncertainty  is  €!&• 
vel-dicf^^'  ly  matter  of  form,  and  that  it  will  consequently  be  aided  either  on  general 
Instances,  demurrer,  or  after  verdict  or  judgment  by  default,  by  the  statutes  of  jeofails. 
In  a  case  in  which  the  declaration  in  assumpsit  stated  the  plaintiff  had 
sold  to  the  defendant  a  certain  horu,  at  and  for  a  certain  quantity  of  cer- 
tain oU^  to  be  delivered  within  a  certain  tinUy  which  had  elapsed  before 
the  commencement  of  the  suit,  it  was  contended  that  the  judgment  ought 
to  be  arrested,  since  the  plaintiff  had  professed  to  declare  oA  a  special  con* 
tract,  but  had  not  specified  in  any  manner  what  the  terms  of  the  contract 
were,  but  it  was  answered  on  the  other  side,  that  though  the  objeotioQ 
might  hold  on  demurrer,  yet  after  a  verdict  it  must  be  intended  that  the  ju- 
ry had  ascertained  those  circumstances ;  and  after  some  hesitation  the  Court 
finally  decided  that  after  verdict  the  declaration  was  sufficient  (o).  In  an* 
other  case  of  an  action  in  assumpsit,  the  declaration  stated  that  the  plaintiff 
had  retained  the  defendant  (who  was  not  an  attorney)  to  lay  oat  X700  in 
the  purchase  of  an  annuity,  and  that  defendant  promised  to  lay  it  out  se- 
curely, that  the  plaintiff  delivered  the  momey  to  the  defendant  accordingly, 
but  that  the  defendant  laid  it  out  on  a  bad  and  insufficient  security.  After 
verdict  it  was  objected  on  a  writ  of  error,  that  no  conttderation  appeared 
in  the  declaration  ;  that  it  was  not  averred  that  the  promise  was  in  consid- 
eration of  the  retainer,  nor  that  the  retainer  was  for  reward ;  but  the  Court 
held  that  it  was  absolutely  necessary  under  the  declaration  that  the  plaintiff 
should  have  proved  at  the  trial  that  he  had  actually  delivered  the  money  to 
the  defendant,  and  that  the  latter  had  engaged  to  lay  it  out ;  that  the  deliv- 
ery of  the  money  for  this  purpose  was  a  sufficient  consideration  to  support 
the  promise,  and  that  although  it  was  not  expressly  alleged  in  the  declara- 
tion that  the  delivery  of  the  money  was  in  fact  the  consideration  or  the  pro* 
mise,  the  Court  would  intend  after  verdict  that  such  was  the  considera- 
tion (p). 

In  all  these  cases  the  form  of  action  was  mewmp^.  We  shall  proceed 
to  give  a  few  more  instances  of  intendments  made  after  verdict  in  different 
forms  of  action ;  but  whatever  may  be  the  form  of  action,  or  the  particular 
pleading  which  is  alleged  to  be  defective,  the  principles  which  govern 
the  decision  of  the  Court  must  of  course  be  always  the  same.  In  an 
action  of  debt^  in  which  the  plaintiff  sought  to  recover  penalties  for  mo- 
ney lost  in  gaming,  he  alleged  in  his  declaration  that  he  sued  as  well 
for  himself  as  for  the  poor  of  the  parish  of  St.  Paul,  Covent  Garden,, 
but  did  not  afterwards  show  that  the  money  had  been  lost  in  that  par- 
ish, but  merely  ^^  at  Westminster  aforesaid."  Afler  a  verdict  finding  that 
the  defendant  did  owe  part  of  the  money  to  the  plaintiff  and  the  poor  of  the 
r  *678  1  ^^^^  parish,  it  was  held,  on  a  writ  of  *error  that  it  must  have  been 
proved  on  the  trial  that  the  money  was  lost  in  the  particular  parish,  or 
the  jury  could  not  have  found  their  verdict,  and  that  consequently  the  de- 
«  feet  was  cured ;  for  wheresoever  it  may  be  presumed  that  anything  must 
of  necessity  have  been  given  in  evidence,  the  want  of  mentioning  it  on 
record  will  not  vitiate  it  after  a  verdict  (;).    So  in  an  action  of  debt  upon 


{«)  1  New  Rep.  172. 
(»)  Ante,  236,  261. 

o)  2  B.  &  P.  265. 

»  2  Bing.  464 ;  1  M'Clel.  dc  Younge, 


205,  S.  C. 

(9)  4  Burr.  2018,  2020 :  and  aee  Sir  T^ 
Raym.  487 ;  Hob.  78;  Garth.  304. 
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a  bond  giren  by  a  baQiff  to  a  sheriff  for  the  dae  discharge  of  his  of-   dffbots 
fice  in  returning  warrants,  &c.  the  defendant  in  his  plea  craved  oyer  of     ^°^" 
the  condition,  i? hich  recited  that  the  bailiff  had  been  appointed  for  a  pa^  2dly.  By 
ticular  hundred  only,  and  pleaded  performance ;  the  plaintiff  assigned  as  intend- 
a  breach,  that  a  particular  warrant  had  been  directed  to  him  which  had  ^^.  ^^ 
not  been  duly  returned.    It  was  objected  in  arrest  of  judgment  after  a  ver*  instances 
diet  for  the  plaintiff,  that  he  had  not  shown  that  the   warrant  was  to  be 
executed  in  the  particular  hundred,  and  that  consequently  it  did  not  ap- 
pear that  it  was  a  warrant  which  the  bailiff  was  bound  to  return,  but  the 
Court  held  that  this  objection  could  not  prevail  after  verdict ;  for,  inde^ 
pendently  of  the  necessity  of  intending  that  the  warrant  was  proved  to 
be  such  a  one  as  the  bailiff  must  return,  the  defendant  had  in  fact  admitted 
that  it  was,  by  traversing  the  breach  assigned,  and  that  it  would  in  fact  be 
raising  an  intendment  against  the  verdict,  and  against  the  defendant's 
own  adnussion  to  hold  that  the  objection  should  prevail  (r).     Again,  in  an 
action  upon  the  ease  for  refusing  to  comply  with  a  siibpcena  duces  tecum, 
by  producing  the  required  document,  in  consequence  whereof  the  plaintiff 
had  been  nonsuited,  where  the  plaintiff  did  not  in  express  terms  allege 
that  the  defendant  had  the  particular  instrument  in  his  possession,  but 
only  that  be  could  and  might  have  produced  it,  and  that  he  had  no  lawful 
and  reasonable  excuse  or  impediment  to  the  contrary,  it  was  held  after 
verdict,  upon  motion  in  arrest  of  judgment,  that  the  plain  import  of  these 
words  was,  that  the  defendant  had  the  instrument  in  his  possession,  and 
consequently  that  it  was  to  be  intended  that  this  had  been  proved  at  the 
trial ;  and  not  that  the  judge  had  suffered  the  allegations  to  be  proved  in  a 
strained  and  unnatural  sense,  as  by  showing  that  the  defendant  might  have 
acquired  the  means  of  producing  the  instrument  by  applying  to  others 
who  might  have  it  in  their  custody  (8). 

Many  other  cases  might  be  cited  in  support  of  the  proposition,  that  in 
all  cases  where  the  general  allegations  in  the  declaration  or  other  pleading, 
are  such  as  to  require  proof  of  any  particular  fact  which  is  not  expressly 
stated,  in  order  to  entitle  the  plaintiff  to  a  verdict,  it  will  be  intended,  after 
a  verdict  for  him,  that  such  fact  was  duly  proved,  and  the  defect  in  the  par- 
ticular pleading  will  be  aided  *((),  Thus,  a  plea  of  prescription  for  common  [  *679  ] 
in  a  que  estate  is  good  after  verdict,  though  it  be  not  alleged  expreeely  that 
the  owners  of  the  estate  have  used  it  immemorially  ;  for  unless  a  prescrip- 
tive right  had  been  proved,  the  party  pleading  it  could  not  have  recovered 
a  verdict  (u).  So,  where  the  grant  of  a  reversion,  a  rent-charge,  advow- 
son,  or  other  incorporeal  hereditament,  which  lies  in  grant,  and  can  only 
be  conveyed  by  deed,  is  not  alleged  in  pleading  to  have  been  by  deed,  yet 
if  the  grant  be  put  in  issue  and  found  by  a  jury,  the  imperfection  in  plead- 
ing is  cured  by  the  verdict  at  common  law  (x).  And  we  have  seen  that  an 
imperfect  averment  of  the  performance  by  the  plaintiff  of  a  condition  pre- 
cedent,  or  matter  to  be  performed  by  him  (y),  or  that  he  gave  a  proper  wh 
tice  to  the  defendant  (z),  or  requested  the  defendant  to  perform  his  prom- 

(f)  3  Burr.  1125;  see  mte,  671,  672.    See  (2)  Hutt,  54;    1  Saaod.   228,  note    1; 

OS  to  this  objection  upon  demoireri  AUeyn,  Steph.  2d  ed.  179;  180. 

10.  (y)  Ante,  327;  see  an/e,  322;  and  post, 

(»)  9  East,  473.  681. 

h)  See  7  T.  R.  5l8,  522;  Cro.  Jac.  44;  (z)  Ante,  329.    But  the  omission  of  an 

2  Wils.  5 ;  Rep.  temp.  Hard.  116 ;  1  Mod.  averment  of  notice  of  non-payment,  in  an 

292 ;   1  Ventr.  109 ;   1  Std.  365 ;  2  Lord  action  against  the  drawer  of  a  bill,  is  fatal 

fiaym.  1060 ;  3  Wils.  275 ;  7  B.  4c  C.  555.  after  verdict,  id. ;  post,  681. 

(«)  3  T.  B.  147. 


QJQ  OEFBCTB  HI  FLEADDIO, 


DEFECTS  iflo  (a),  will  sometimes  be  cored  by  yerdiet ;  and  that  aflber  yerdiet,  an  aver* 
""^^      ment  in  a  declaration  for  a  libel,  that  tbe  defendant  '^  printed,  and  canaed 

2dfy!'By     ^  be  printed  the  libel  in  a  new9p(q>er"  not  expressly  showing  a  pnUie^ 

Intend-      tion,  may  be  sufficient  (6). 

^3^^      It  will  be  observed  that  m  all  cases  we  have  given  npon  this  subject^ 

Instances,  although  the  particular  matter  was  not  stated  in  express  termSj  the  deeiara- 
tion  or  other  pleading  in  each  case,  contained  terms  suffieienUy  general  to 
comprehend  it  in  fair  and  reasonable  intendment  (^e).  The  allegations  on 
the  record,  taken  by  themselves,  might  have  been  ambigamis,  and  have 
been  capable  of  bearing  two  diffinrent  eonstmetions,  hot  when  they  were 
coupled  with  the  verdict,  it  became  dear  tiial  they  might  and  ought  to  be 
interpreted  in  that  sense  alone,  which  was  absolutely  necessary  in  ordM*  to 
account  for  and  to  support  the  verdicts  Some  cases,  however,  have  aris- 
en which  it  is  not  very  easy  to  bring  within  the  operation  d  the  role  as 
thus  restricted,  but  in  which  the  Oeorts,  in  their  anxiety  to  sapport  ver* 
diets,  have  held  particular  defects  to  be  aided.  Thus,  in  an  action  on  tiia 
case  for  a  malicious  prosecution,  it  is  necessary  to  all^e  in  the  declaration 
that  the  prosecution  is  at  an  end  (d)  ;  or  that  the  comnnssion  or  &t  has 
been  superseded  (e)  ;  but  it  has  been  held  that  the  want  of  tlus  averment 
is  cured  by  verdict  (/).    It  is  said,  that  it  will  be  then  presnmed  that  proof 

[  *780  ]  of  the  fiict  of  the  determination  of  the  proeecution  has  been  *given  at  the 
trial :  but  although  such  a  £ict  may  be  a  reasonable  in&renee  from  the  ver- 
dict alone,  yet  it  appears  difficult  to  say  how  it  is  comprehended,  even  by 
fair  and  reasonable  intendment,  in  the  allegations  in  the  dedaiation,  Ssr 
there  is  nothing  on  the  record  which  in  any  manner  appears  to  imply  thai 
the  prosecution  has  been  determiaed.  So  the  omissiMi  to  allege  a  notice  or 
demand  of  rent  in  an  action  against  the  sheriff  for  not  paying  a  year's  reafe 
pursuant  to  8  Anne,  c.  14,  is  aided  by  verdict  (^).  Agun,  in  another  case 
of  an  action  to  recover  an  amerciament  in  an  inferior  Court,  where  the  decla- 
ration omitted  a  necessary  allegation,  via.  that  the  defendant  wsm  aresidenty 
it  appears  to  have  been  considered  that  the  &ct  of  residence  must  be  inten- 
ded to  have  been  proved  at  the  trial,  as  otherwise  the  jury  could  not  have 
found  that  there  had  been  any  debt  due  (k).  But  the  doctrine  which  thia 
case  would  appear  to  establish,  that  matters  extrinsic  of  ttie  record  are  to  be 
intended  after  a  verdict,  by  inference  drawn  from  the  vexdict  o&me,  has  been 
denied  by  Mr.  Justice  Buller,  m  a  subse<iuent  case  (i)  ;  andappeaa  to  be 
in  some  degree  inconmtent  witii  many  other  decisions.  However  one  of 
the  most  recent  cases  establishes  that,  ahhongh  the  declaration  do  not  eon- 
tain  the  requisite  averment,  still  the  dsfimdanl}  must,  if  the  plaintiff  do  mst 
prove  the  essential  fact  the  same  as  if  it  had  been  averred,  insist  on  the 
plaintiff  being  nonsoited,  or  have  a  verdict  ag^unst  him,  for  otherwise  the 
verdict  for  t^  pUintiff  will  aid  as  weU  the  defcets  in  the  dedaaration  as  in 
the  evidence  (i). 

(a)  JbUt,  331.  9  East,  473;  5  B.  4c  Aid.  634 ;  in  wMch  U 
\h)  Ante,  406.    Statement  that  damages  was  held,  that  a  coant  for  malicioosly  in- 
accrued  after  action  when  cured,  ante,  398.  dieting  the  plaintiff  for  perjury,  without  set- 
(e)  See  per  Lord  EUenborongh,  1  M.  &  ting  oat  the  indictment,  is  good  after  ver- 
Sel.  236 ;  per  Buller,  J. ;  IT.  B.  145.  diet ;  but  tikis,  it  aiioidd  seem,  is  by  the 

(d)  10  Mod.  209 ;  Dongl.  215 :  2  T.  R.  statutes  of  jeofails. 

225 ;  ante,  133  j  1  Mood.  &  B.  398.  Cg)  1  Stra.  212 ;  7  Price,  566. 

(e)  Withworth  v.  Hall,  2  B.  dc  Adol.  696 ;        h)  Bep.  temp.  Hardw.  116. 
when  not  proved,  1  Mood.  &  Bob.  398.  (i)  1  T.  B.  141, 145,  146. 

(/)  1  Saund.  228a;  1  Sid.  15;  2  Selw.       (k)  Whitwoith  v.  Hall,  2   B.  &    AM. 
N.  F.  6th  edit.  1055,  n.  7;  1  B.  &  B.  224;    6^. 


ymss  Msn  hdit  mbso. 

It  is  at  all  events  dear  that  the  Oourts  will  never,  in  order  to  support  a 
verdict,  make  an  intendment  which  is  iiusofUMtent  with  the  allegations  on  ^^^^^ 
the  record.  Thns,  in  an  action  of  assnmpait,  the  declaration  stated  that  2diy.  By 
a  certain  person  had  become  bankrupt,  and  that  at  his  last  examination  un«>  intend^^ 
der  the  commission,  in  consideration  that  his  assignees  and  the  commis-  ^^^^^ 
sioaers,  at  the  request  of  the  defendant,  would  forbear  to  examine  the  bank*  instances, 
rapt  touching  certain  monies  which  the  bankrupt  had  received,  and  for 
which  he  had  not  accounted,  the  defendant  undertook  to  pay  the  assign* 
ees  all  sums  received  by  the  bankrupt,  and  not  accounted  for  by  him.  Af- 
ter a  verdict  for  the  plaintiff  it  was  held  on  a  writ  of  error,  that  this  con* 
tract  was  void,  as  being  against  the  policy  of  the  bankrupt  laws,  and  cal* 
culated  to  deprive  the  creditors  of  the  advantages  they  might  derive  from  an 
examination  of  the  bankrupt.  And  although  it  was  contended  that  after 
verdict  the  Court  would  intend  that  the  sum  which  the  verdict  found  to 
be  due  to  the  plaintiff  had  been  ascertained  to  be  the  full  amount  of  all  mo* 
nies  received  and  not  accounted  for  by  the  bankrupt,  *and  so  no  injury  r  •gsi  l 
could  arise  to  the  creditors  ;  it  was  held  that  no  such  intendment  could  be 
made,  since  it  was  expressly  averred  in  the  declaration  that  the  amount 
had  not  been  ascertained  at  the  time  the  contract  was  made,  and  it  appear- 
ed, that  by  entering  into  the  contract,  the  assignees  had  deprived  themselves 
of  the  opportunity  of  ascertaining  the  amount.  And  the  Court  appears 
to  have  c<msidered  that  it  would  be  equally  improper  to  intend  after  verdict, 
that  the  contract  had  been  entered  into  with  the  consent  of  the  creditors, 
since  there  was  nothing  in  the  allegations  on  the  record  to  warrant  such  an 
intendment  (/)•  So,  if  a  declaration  expressly  show  that  a  condition  prece- 
dent was  not  performed  by  the  plaintiff,  and  state  matter  which  is  no  excuse 
for  the  non-performance,  the  declaration  will  be  bad  after  verdict  (m). 
And  in  another  case,  it  was  laid  down  by  the  Court  that  nothing  could  be 
intended  after  verdict  but  what  was  expressly  stated  in  the  record,  or  ne- 
cessarily implied  from  those  &cts  which  were  stated  (n). 

The  main  rule  on  the  subject  of  intendment  is,  that  a  verdict  will  aid  a 
drfe<^ive  wtatemeni  of  title,  but  will  never  assist  a  statement  of  a  defective 
iitUy  or  cause  of  acti<Hi  (o)«  Instances  in  illustration  of  the  former  part  of 
this  rale  have  already  been  given ;  and  we  have  also  seen  that  there  can 
be  no  presumption  to  support  the  verdict,  if  the  presumption  be  negatived  by, 
and  be  itwrnsistent  and  at  variance  with,  a  material  statement  in  the  rec- 
ord (p).  We  may  here  add  some  cases  in  explanation  of  the  rule  that  if 
the  plaintiff  totaUy  omit  to  state  his  tide  or  cause  of  action,  it  need  not  be 
proved  at  the  trial,  and  therefore  there  is  no  room  for  presumption  to 
maintain  the  verdict  (9).  If,  therefore,  in  an  action  upon  a  bill  of  ex- 
change, the  pbintiff  omit  to  aver  presentment  to,  and  a  reftisal  by  the 
drawee  (r)  ;  or  that  the  defendant  had  notice  of  non-payment  (s)  ;  when 
such  averments  are  necessary,  the  declaration  will  be  bad  even  after  ver- 
dict. So,  in  case  for  a  libel  or  slander,  if  the  matter  a9  charged  be  not 
in  itself  a  libel,  and  the  declaration  do  not  contain  any  introductory  matter, 
or  other  averment  rendering  it  so,  and  connecting  the  plaintiff  with  the  li- 

(0  3  T.  R.  17,  25,  26.  (p)  Ante,  378  to  387. 

'«)  6  T.  R.  710 ;  flute,  322,  327.  (q)  Tidd,  9th  ed.  919. 

^n)  1  T.  R.  141 ;  see  Tidd,  9th  ed  919.  (r)  Dougl.  679 ;  7  B.  &  C.  468 ;  1  M.  dc 

[o)  Salk.  365 ;  Lord  Raym.  1225,  S.  C. ;  R.  394,  403,  S.  C. 
1  SauDd.  228,  n.  1;  4  T.  R.  470;  4  B.  A&  C.        («)  AnU,  329. 
555. 
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DBFBCT8    bellons  impufcation,  and  giying  it  aa  actionable  meaning,  as  applied  to  the 
VBEN      plaindff,  the  declaration  will  not  be  aided  by  verdict,  dtboagh  there  be  an 
2diy.  By    innuefnjda  that  the  defendant  meant  to  charge  that  the  plaintiff  was  guilty 
intead-       of  a  specified  offence  {€).    And  a  verdict  will  not  cure  a  statement  in  a 
ment  after  ([eclaration  that  the  defendant  published  a  libel,  ^^  in  8u6«ton<;eas  follows ;'' 
Instances    ^^  spoke  slanderous  words,  "  to  the  t&nor  •following ;"  although  the  mat- 
r  *682  i  ^^  ^^  ^^^  ^^^  ^°  ^^  verba  (u).     So,  where  the  plaintiff  brought  an  action 
of  trespass  on  the  case,  as  being  entitled  to  the  reversion  of  a  certain  yard 
and  wall,  to  which  the  declaration  stated  a  certain  injury  to  have  been 
committed,  but  omitted  to  allege  that  the  reversion  was,  in  fact,  prejudic- 
ed, or  to  show  any  grievance  which,  in  its  nature  would  necessarily  pre- 
judice the  reversion ;  the  Court  arrested  the  judgment,  after  a  verdict  had 
been  given  in  favor  of  the  plaintiff,  and  held  the  fault  to  bo  one  which  the 
verdict  could  not  cure  (2;).     And  where  a  declaration  in  debt,  for  not  set- 
ting out  tithes,  on  the  statute  2  &  3  Edw.  6,  c.  13,  s.   1,  omitted  to 
state  that  the  tithes  had  been  yielded  and  paid,  and  of  right  ought  to  have 
been  paid,  within  forty  years  next  before  the  passing  of  the  act ;  the  Court 
held  that  it  was  defective,  even  after  verdict,  and  the  judgment  was  ar- 
rested (y). 

When  a  Where  several  causes  of  action  have  been  stated  in  one  count,  one  of 

count  in     which  is  sustainable,  but  the  others  not,  if  there  be  a  verdict  for  the  plain- 
Sreis  aid-  ^^^  ^^^^  general  damages  upon  the  whole  count,  such  verdict  will  be  sustain- 
ed by         ed  by  the  intendment  and  presumption  that  the  judge  duly  directed  the  jury 
verdict.       not  to  find  damages  upon  the  defective  allegations  («).     But  if  a  declara- 
tion contain  several  counts,  any  of  which  is  wholly  defective,  and  general 
damages  upon  the  whole  declaration  be  given,  the  judgment  would  be  ar- 
rested or  reversed  on  error  (a). 

3dly.  Be-        3dly.  Mistakes  and  omissions  in  the  deelarati/tm^  and  other  subsequent 

lects  aided  pleadings^  are  often  times  cured  by  the  statutes  of  jeofails,  which  declare  (6), 

statute  of    ^^**  "judgment,  after  verdict  (c),  shall  not  be  stayed  or  reversed  by  reason 

Jeofails,      of  any  mispleading^  lack  of  color,  insufficient  pleading  or  jeofail^  or  other 

default  or  negligence  of  the  parties,  their  counsellors  or  attorneys  (cT)  ;  toant 

of  form  in  any  count,  declaration,  plaint,  bill,  suit,  or  demand  («)  ;  lack  of 

averment  of  any  life,  so  as  the  person  be  proved  to  be  alive  (/) :  want  of 

any  profert  or  the  omission  of  vi  et  armiSy  or  contra  pacem^  mistaking  the 

christian  name  or  surname  of  either  party  (^),  sums,  day,  month,  or  year, 

in  any  bill,  declaration,  or  pleading,  being  right  in  any  writ,  plaint,  roll,  or 

r  *683  1  record  preceding,   or  in  the  same  roll  or  record  wherein  the  same  is  *com- 

mitted,  to  which  the  plaintiff^^  (or  more  properly  the  defevidant^  "  might 

have  demurred,  and  shown  the  same  for  cause  ;  want  of  the  averment  of 

hocparatuB  est  verijieare  or  Jioc  paratus  est  verificare  perrecordumy  or  for 


s 


7)  Ante,  407.  (c)  Distinction  between  the  common  law 

^u)  Atttef  401.  effect  of  the  verdict,  and  its  operation  under 

(x)  1  M.  &  Sel.  234.  the  statutes.     1  Saund.  227,  n,  1. ;  antCj  674. 

(y)  4  B.  Ac  Aid.  655 ;  and  see  1  Taunt.  An  informal  issue,  is  cared  by  this  statute, 

128  ;  4  B.  <k  C.  345  ;  6  D.  3&  R.  438,  S.  C. ;  but  a  verdict  will  not  cure  an  immaUrial 

4  B.  &  C.  555 ;  7  D.  &  R.  56,  S  C. ;  6  B.  issuty  ante,   654.     Immaterial  travarsCj  atUCf 

dc  C.  154,  164  ;  10  Moore,  446.  622. 

(z)  2  Tyr.  648.  (d)  32  Hen.  8,  c.  30. 

(a)  Id.;   Ante,  411,  412,  where  see  the  (e)  18  Eliz.  c.  14. 

course  of  proceeding.  (/)  21  Jac.  1,  c.  13. 

Cb)  See   Tidd,    9th    edit.    923 ;    Chitty's  (g)  3  Wils.  40. 
Coll.  of  Stat.  *'  Amendments  and  JeofaiUV 
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not  hMeffn^  praut  patet  per  reeordunij  or  the  want  of  a  right  venue,  so  as   depbcts 
the  cause  were  tried  by  a  jury  of  the  proper  county  where  the  action  is     ^^^^ 
laid  (A)  ;  or  any  other  matters  of  like  nature^  not  being  against  the  right  of  sdiy.  By 
the  matter  of  the  suit^  nor  whereby  the  issue  or  trial  is  altered?^  (i).  the  stat- 

The  statutes  of  jeofails  are  extended  by  the  statute  for  the  amendment  of  j^^^fg 
the  law  (Jc)  to  judgments  entered  upon  confession^  nihil  cUcit,  or  non  sum  in^ 
formatus  (/),  in  any  Court  of  record ;  and  it  is  thereby  enacted,  that  "  no 
such  judgment  shall  be  reversed ;  nor  any  judgment  upon  any  writ  of 
inquiry  of  damages  executed  thereon  be  stayed  or  reversed,  for  or  by  rea- 
son of  any  imperfection,  omission,  defect,  matter,  or  thing  whatsoever, 
which  would  have  been  aided  and  cured  by  any  of  the  said  statutes  of  Jeo- 
faUsy  in  case  a  verdict  of  twelve  men  had  been  given  in  the  said  action  or 
suit,  so  as  there  be  an  original  writ  or  bill,  and  warrants  of  attorney  duly 
filed  according  to  law"  (w).  A  motion  in  arrest  of  judgment,  after  judg- 
ment by  default  is  to  be  considered  exactly  the  same  as  if  the  question  had 
arisen  on  a  general  demurrer  (w)  :  and  on  demurrer^  we  may  remember, 
that  by  the  statute  4  &  5  Ann.  c.  16,  the  Court  are  required  to  give  judg- 
ment according  to  the  very  right  of  the  cause,  without  regarding  any  such 
imperfections,  omissions,  and  defects,  as  are  particularly  mentioned  in  the 
act,  or  any  other  matter  of  like  nature,  except  the  same  shall  be  specially 
set  down  and  shown  for  cause  of  demurrer,  notwithstanding  the  same  might 
have  heretofore  been  taken  to  be  matter  of  substance,  and  not  aided  by  the  [  *684  ] 
statute  of  Queen  Elizabeth,  so  as  sufficient  matter  appear  in  the  pleadings 
upon  which  the  Court  may  give  judgment,  •according  to  the  very  right  of  the 
cause  (o).  As  there  cannot  however  be  the  same  intendment  in  support  of 
a  judgment  by  default  as  after  a  verdict,  it  has  been  holden  that  the  stat- 
utes of  jeofails  do  not  protect  judgments  by  default  against  objections  that 
are  cured  by  Sk  verdict  at  common  law^  but  such  only  as  are  remedied  after 
a  verdict  by  the  statutes  (p). 

It  has  been  determined  that  the  statute  32  Hen.  8,  c.  30,  extends  to 
penal  actions  (j).  And  by  the  statute  4  Geo.  2,  c.  26,  which  provides 
that  all  legal  proceedings  shall  be  in  the  English  language,  ^^  all  statutes  for 
the  reformation  and  amending  of  the  delays  arising  from  any  jeofails^  shall 
and  may  extend  to  all  and  every  form  and  forms,  and  to  all  proceedings  in 

(h)  The  Statute   16  &  17  Car.  2,  c.  8,  words  should    be  construed    literally;    see 

which  cures  the  want  of  a  right  venue,  so  observations  of  Lord  Ellenborough,  4  &  5 

as  the  cause  be  tried  by  a  jury  of  the  proper  Anne,  c.  16,  s.  2,  in  10  East,  363,  364. 

county  where  the  action  is  laid,  seems  to  (A:)  4  &  5  Ann.  c.  16,  s.  2. 

extend,  not  only  to  cases  where  there  is  a  (/)  But  this  statute  does  not  seem  to  ap- 

WTong  venue  in  a  right  county,  but  also  to  plv  to  judgments  on  nul  tiel  record ;  Tidd, 

those  where  the  cause  has  been  improperly  9ih  edit.  927,  note  (d). 

tried  in  a  wrong  county,  7  T.  R.  583  j  and  (m)  By  a  subsequent  act,  9  Ann.  c.  20,  s. 

see  1  Lord  Raym.  330 ;  Carth.  448,  S.  C. ;  7,  this  and  all  the  statutes  of  jeofails  are  ex- 

Willes,  431  ;  2  Eas>t,  580 ;  1  Saund.  248,  tended  to  writs  of  mandamus^  and  informa- 

(3)  J  2  Jd.  5,  (3\  5th  edit.    But  where  in  lions  in  nature  oi  2l  quo   warranto.     But 

ejectment  for  lauas  in  Cardiganshire  the  ve-  pleading  on  writs  of  extent  are  not  consider- 

mVe  was  awarded  out  of  Shropshire,  upon  ed  as  proceedings  for  the  recovery  of  the 

the  suggestion  of  its  being  the  next  English  king's  debt  within  the  meaning  of  the  stat- 

county,  the    Court,  after    verdict    for    the  ute,  4  &  5  Ann.  c.  16,  s  24  j  5  Price,  621. 

plaintiff,    arrested   the    judgment    on    the  (»)  2  Burr.  899. 

ground  of  a  mis-trial,  Herefordshire  being  (o)  Ante,  662  to  664  -,  and  see  10  East, 

the  next  adjoining  English  county  to  South  359. 

Wales ,'    although  it  appeared  that  Shrop-  (p)  2  Str.  933 ;  and  see   1  Saund.  228, 

shire  was  in  fact  nearer  to  the  lands  m  (1);  13  East,  407;    Tidd,  9th  edit.  927; 

question,  and   the  cause  might  have  been  ante,  674. 

more  conveniently  tried  there  than  in  Here-  (q)  3  Lev.  375 ;  i  Str.  136  ;  2  Id.  1227  j 

fordshire ;  2  M.  &  Sel.  270.  Doug.  115  ;  ante,  664. 

(i)  16  &   17  Car.  2.  c.  8.    These  latter 
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3dly,  By 
the  stat- 
ute of 
JeofailB. 


Ooiirts  of  justice  (except  in  crimhud  oases),  leben  the  forms  and  prooeed- 
mgs  are  in  EngUA  ;  and  all  errors  and  mistakes  are  amendable  and  reme- 
died thereby,  in  like  manner  as  if  the  proceedings  had  been  in  Xofm." 
And  though  by  the  16  &  17  Car.  2,  c.  8,  the  several  omissions,  yaria&> 
oes,  and  defects  therein  mentioned  are  required  to  be  amefided  by  the 
judges  of  the  Court  where  the  judgment  is  given,  or  the  record  removed  bj 
writ  of  error,  yet  an  actual  amendment  is  never  made  on  this  statute  ;  but 
the  Court  will  allow  the  benefit  of  the  act  to  be  attained  by  overiooking 
the  exception  (r). 


(r)  2  Str.  1011 ;  Cas.  Temp.  Haidw.  314,    Stat.  vol.  i.  14,  n.  (a). 
315;    -  -  -      ----- 


Tidd,    9th   edit.    928  j    Chilty's  Col. 
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THE  PRINCIPAL   STATUTES  AND  RULES 

AFFECTING 

PLEADING  IN  GENERAL. 


[See  the  Statutes  of  Amendments  and  Jeofkils  collected,  Chitty  Col.  Stat.  Tit. 

Amendments  and  Jeofails.] 

4  Akne4  Cap.  XVI. 

An  Act  for  the  better  Amendmient  of  the  Law,  and  the  better  Advancement  of 
Justice, 

For  the  amendment  of  the  law  in  several  particulars,  and  for  the  easier,  By  9  Aim. 
speedier,  and  better  advancement  of  justice,  be  it  enacted  by  the  Queen^s  ^-  ^»  "^^ 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  titeUsa^ 
spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled,  tended    to 
and  by  the  authority  of  the  same,  and  from  and  after  the  first  day  of  Trinity  writs  of 
term  which  shall  be  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  manda- 
siz,  where  any  demurrer  shall  be  joined,  and  entered  in  any  action  or  suit  in  ^^p^ 
any  court  of  record  within  this  realm,  the  judges  shall  proceed  and  give  judg*  tioos  in' 
ment  according  as  the  very  right  of  the  cause  and  matter  in  law  shall  appear  nature  of 
unto  them,  without  regarding  any  imperfection,  omission,  or  defect  in  any  writ,  V^^  ^"^v- 
return,  plaint,  declaration,  or  other  pleading,  process,  or  course  of  proceedinff  j!j|^^ 
whatsoever,  except  those  only  which  the  party  demurring  shall  specially  and  gh^give 
particularly  set  down  and  express,  together  with  his  demurrer,  as  causes  of  jodgment 
the  same,  notwithstanding  that  such  imperfection,  omission,  or  defect  might  on  demur- 
have  therefore  been  taken  to  be  matter  of  substance,  and  not  aided  by  the  ^iJ^: 
statute  made  in  the  twenty-seventh  year  of  Queen  Elizabeth,  intituled,  **  An  ^^a^Lig 
Act  for  the  Futherance  of  Justice  in  case  of  Demurrer  and   Pleadings,'^  so  any  defect 
as  sufficient  matter  appear  in  the  said  pleadings,  upon  which  tho  Court  may  ia  writ, 
^ive  judgment  according  to  the  very  right  of  the  cause  ;  and  therefore  from  d«<^l"*- 
and  after  the  said  first  day  of  Trinity  Term,  no  advantage  or  exception  shall  ^er^^ 
be  taken  of  or  for  an  immaterial  traverse  ;  or  of  or  for  the  default  of  entering  pleading, 
pledges  upon  any  bill  or  declaration  ;  or  of  or  for  the  default  of  alleging  the  unless 
bringing  into  Court  any  bond,  bill,  indenture,  or  other  deed  whatsoever  men-  ^"^  |*  • 
tioned  in  the  declaration  or  other  pleading ;  or  of  or  for  the  default  of  alleging  ^^^^^  ^ 
the   bringing  into  Court  letters  testamentary,  or  letters  of   administration ;  showing  • 
or  of  or  for  the  omission  of  vi  et  artnie  ei  contra  pacem,  or  either  of  them  ;  or  the  defect. 
of  or  for  the  want  of  averment  of  hoe  paratus  est  verificare,  or,  hoc  paraius  ^  ^jj^' 
est  verificare  per  recordum ;  or  of  or  for  not  alleging  proui  patel  per  recardum ;  ^^' 
but  the  Court  shall  give  judgment  according  to  the  very  right  of  the  cause  as 
aforesaid,  without  regarding  any  such  imperfections,  oifiissioiis,  and  defects, 
or  any  other  matter  of  like  nature,  except  th^  same  shall  be  specially  and  par- 
ticularly set  down  and  shown  for  cause  of  demurrer* 
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4  Anne,  c.      *II.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  after 
16*  the  said  first  day  of  Trinity  term,  all  the  statutes  of  jeofails  shail  be  extended 

Stamtes  of  to  judgments  which  shall  at  any  time  afterwards  be  entered  upon  confession, 
2^*j^®  *^'  nihil  dicit  or  nan  aum  informatus,  in  any  Court  of  record  ;  and  no  such  judg- 
judgments  °^^°^  ^^^^^  ^  reversed,  nor  any  judgment  upon  any  writ  of  inquiry  of  dam- 
on  nihil      ages  executed  thereon  be  staid  or  reversed,  for  or  by  reason  of  any  imperfec- 
dicit,  &c.    tion,  omission,  defect,  matter,  or  thing  whatsoever,  which  would  have  been 
aided  and  cured  by  any  of  the  said  statutes  of  jeofails  in  case  a  verdict  of 
twelve  men  had  been  given  in  the  said  action  or  suit,  so  as  there  be  an  original 
writ  or  bill,  and  warrants  of  attorney  duly  filed  according  to  the  law  as  is  now 
used. 
When  III.  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid,  that  the 

warrants     attorney  for  the  plaintiff,  or  demandant  in  any  action  or  suit,  shall  file  his  war- 
ne^shcdl    ^^^  ^^  attorney  with  the  proper  officer  of  the  court  where  the  cause  is  de- 
be  nled.      pending  the  same  term  he  declares ;  and  the  attorney  for  the  defendant  or 
tenant  shall  file  his  warrant  of  attorney  as  aforesaid,  the  same  term  he  appears, 
under  the  penalties  inflicted  upon  attorneys  by  any  former  law  for  default  of 
filing  their  warrants  of  attorney. 
Defend-  IV.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  af- 

ant,  &c.     t^y  ^Q  sni^j  fifgi  dny  ^f  Trinity  term  it  shall  and  may  be  lawful  for  any  de- 
severS*^    fendant  or  tenant  in  any  action  or  suit,  or  for  any  plaintiff  in  replevin,  in  any 
matters.      Ck)urt  of  record,  with  the  leave  of  the  same  Court,  to  plead  as  many  several 
Not  ex-      matters  thereto,  as  he  shall  think  necessary  for  his  defence, 
tend  to  XI.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  after 

qui  tarn  the  said  first  day  of  Trinity  term,  no  dilatory  plea  shall  be  received  in  any 
actions.  Court  of  record  unless  the  party  ofiTering  such  plea,  do,  by  affidavit,  prove  the 
No  dilato-  ^yy^jj  thereof,  or  show  some  probable  matter  to  the  Court  to  induce  them  to 
£Ls  on     "  be^iove  that  the  fact  of  such  dilatory  plea  is  true. 

affidavit.  XII.  And  be  it  further  enacted  hy  the  authority  aforesaid,  that  from  and 
Action  of  after  the  said  first  day  of  Trinity  term,  where  any  action  of  debt  shall  be 
debt  brought  upon  any  single  bill,  or  where  action  of  debt  or  scire  facias^  shall  be 

brought  on  brought  upon  any  judgment,  if  the  defendant  hath  paid  the  money  due  upon 
OT^fudff-     ^^^^  ^*''  °'  judgment,  such  payment  shall  and  may  be  pleaded  in  bar  of  such 
meat,  after  action  or  suit,  and  where  an  action  of  debt  is  brought  upon  any  bond  which 
money        hath  a  condition  or  defeazance  to  make  void  the  same  upon  payment  of  a 
paid,  such  lesser  sum  at  a  day  or  place  certain,  if  the  obligor,  his  heirs,  executors,  or 
mlrbe^     administrators,  have,  before  the  action  brought,  paid  to  the  obligee,  his  exec- 
pleaded       utors,  or  administrators,  the  principal  and  interest  due  by  the  defeazance  or 
m  bar.        condition  of  such  bond,  though  such  payment  was  not  made  strictly  according 
The  like     to  the  condition  or  •  defeazance  ;  yet  it  shall  and  may  nevertheless  be  pleaded 
on  bonds,    jn  bar  of  such  action,  and  shall  be  as  effectual  a  bar  thereof,  as  if  the  money 
had  been  paid  at  the  day  and  place  according  to  the  condition  or  defeazance, 
and  had  been  so  pleaded. 
Principal         XIII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  at  any 
and  inter-  time,  pending  an  action  upon  any  such  bond  with  a  penalty,  the  defendant 
bon^         shall  bring  into  the  Court  where  the  action  shall  be  depending,  all  the  princi- 
paid  in        P^^  money,  and  interest  due  on  such  bond,  and  also  all  such  costs  as  have 
Court,  6cc,  been  expended  in  any  suit  or  suits  in  law  or  equity  upon  such  bond,  the  said 
money  so  brought  in  shall  be  deemed  and  taken  to  be  in  full  satisfaction  and 
discharge  of  the  said  bond,  and  the  court  shall  and  may  give  judgment  to 
discharge  every  such  defendant  of  and  from  the  same  accordingly. 

9  Geo.  IV.  Cap.  14. 

9  G.  4,  c.  An  Act  for  rendering  a  vfritten  Memorandum  necessary  to  the  Validity  of 

1^'  certain  Promises  and  Engagements,  [9th  May,  1828.] 

Whbbbas  by  an  Act  passed  in  England  in  the  twenty-first  year  of  the  reign 
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of  King  James  the  FiTst,  it  was,  among  other  things,  enacted,  that  all  actions  9  G.  i,  c. 
of  account  and  upon  the  case,  other  than  such  accounts  as  concern  the  trade  ^^' 
*of  merchandize  between  merchant  and  merchant,  their  factors  or  servants, 
all  actions  of  debt  grounded  upon  any  lending  or  contract  without  specialty, 
and  all  actions  of  debt  for  arrearages  of  rent,  should  be  commenced  within 
three  years  aAer  the  end  of  the  then  present  session  of  parliament,  or  within 
six  years  after  the  cause  of  such  actions  or  suit,  and  not  after :  And  whereas 
a  similar  enactment  is  contained  in  an  Act  passed  in  Ireland  in  the  tenth  year  ^^  ^^ 
of  the  reign  of  King  Charles  the  First :  And  whereas  various  questions  have  s^%'  \' 
arisen  in  actions  founded  on  simple  contract,  as  to  the  proof  and  effect  of  6.        ' 
acknowledgments  and  promises  offered  in  evidence  for  the  purpose  of  taking 
cases  out  of  the  operation  of  the  said  enactments  ;  and  it  is  expedient  to  pre- 
vent  such  questions,  and  to   make  provision  for  giving  effect  to  the  said 
enactments  and  to  the  intention  thereof:    be  it  therefore  enacted   by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  in  actions  of  debt  or  upon  the  case 
grounded  upon  any  simple  contract,  no  acknowledgment  or  promise  by  words  ^  a^^^ 
only  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  up^i^  the 
whereby  to  take  any  case  out  of  the  operation  of  the  said  enactments,  or  ei-  case,  no 
ther  of  them,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  such  acknow-  acknowl- 
ledgement  or  promise  shall  be  made  or  contained  by  or  in  some  writing  to  be  ^f^^^ 
signed  by  the  party  chargeable  thereby  ;  and  that  where  there  shall  be  two  or  deemed 
more  joint  contractors,  or  executors  or  administrators  of  any  contractor,  no  sufficient 
such  joint  contractor,  executor  or  administrator,  shall  lose  the  benefit  of  the  unless 
said  enactments,  or  either  of  them,  so  as  to  be  chargeable  in  respect  or  by  ^^  ^.  ^ 
reason  only  of  any  written  acknowledgment  or  promise  made  and  signed  by  ^part  ^ 
any  other  or  others  of  them  :  Provided  always,  that  nothing  herein  contained  payment, 
shall  alter  or  take  away  or  lessen  the  effect  of  any  payment  of  any  principal  or  Jomt  con- 
interest  made  by  any  person  whatsoever :  Provided  also,  that  in  actions  to   be  ^""^*^"- 
commenced  against  two  or  more  such  joint  contractors,  or  executors  or  admin-  |^">viso 
istrators,  if  it  shall  appear  at  the  trial  or  otherwise  that  the  plaintiff,  though  cJLeof 
barred  by  either  of  the  said  recited  Acts  or  this  Act,  as  to  one  or  more  of  such  joint  con-f 
joint  contractors,  or  executors  or  administrators,  shall  nevertheless  be  entitled  tracton. 
to  recover  against  any  other  or  others  of  the  defendants,  by  virtue  of  a  new 
acknowledgment  or  promise,  or  otherwise,  judgment  may  be  given  and  costs 
allowed  for  the  plaintiff  as  to  such  defendant  or  defendants  against  whom  he 
shall  recover,  and  for  the  other  defendant  or  defendants  against  the  plaintiff. 

II.  And  be  it  further  enacted,  that  if  any  defendant  or  defendants  in  any  ^^^f  *° 
action  on  any  simple  contract  shall  plead  any  matter  in  abatement,  to  the  mentf 
effect  that  any  other  person  or  persons  ought  to  be  jointly  sued,  and  issue  be 
joined  on  such  plea,  and  it  shall  appear  at  the  trial  that  the  action  could  not, 

by  reason  of  the  said  recited  Acts  or  this  Act,  or  of  either  of  them,  be  main- 
tained ngainst  the  other  person  or  persons  named  in  such  plea,  or  any  of  them, 
the  issue  joined  on  such  plea  shall  be  found  against  the  party  pleading  the 
same. 

III.  And  be  it  further  enacted,  that  no  indorsement  or  memorandum  of  any  Indorse- 
payment  written  or  made  after  the  time  appointed  for  this  act  to  take  effect,  ^'^^^  ^ 
upon  any  promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  the  1*^™*''  • 
behalf  of  the  party  to  whom  such  payment  shall  be  made,  shall  be  deemed 
sufficient  proof  of  such  payment,  so  as  to  take  the  case  out  of  the  operation 

of  either  of  the  said  statutes.  Simple 

IV.  And  be  it  further  enacted,  that  the  said  recited  Acts  and  this  Act  shall  ^S^f^J. 
be  deemed  and  taken  to  apply  :o  the  case  of  any  debt  on  simple  contract  al-  ]eged  by 
leged  by  way  of  set-off  on  the  part  of  any  defendant,  either  by  plea,  notice,  or  way  of 
otherwise.  set-off. 
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9  Ch.  4,  c. 
15. 


Incases 
where  a 
variance 
shall  ap- 
pear be- 
tween 
written  or 
printed 
evidence 
and  the 
record,  the 
Court  may 
order  the 
record  to 
be  amend- 
ed on  pay- 
ment of 
costs. 

2  W.  4,  c. 
39. 
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6  G.  4,  e. 
16. 


Writs  may 
be  served 
within 
two  ban* 
dred  yards 
of  the  bor- 
der of  the 
county. 


V.  And  be  it  fiirtlwr  eoaeted,  that  no  actiim  •hall  be  maintained  whefeby 
to  charge  any  person  upon  any  proiniae  made  after  ftiU  age  to  pay  any  debt 
contracted  during  infancy,  or  upon  any  ratification  after  ftiU  age  of  any  pro* 
miae  or  simple  contract  made  during  infancy,  unless  such  promise  or  ratifica* 
tion  shall  be  made  by  some  writing  signed  by  the  party  to  be  charged  therewith. 

•9  Geo.  IV.  Cap.  15. 

An  act  to  prevent  a  Failure  of  Justice  by  reason  of  Variance  between  Records 
and  Writings  produced  in  Evidence  in  support  thereof  [9th  May,  1836.] 
Whereas  great  expense  is  often  incurred,  and  delay  or  failure  of  justice  takes 
place  at  trials,  by  reason  of  variances  between  writings  produced  in  evidence, 
and  the  recital  or  setting  forth  thereof  upon  the  record  on  which  the  trial  is  had, 
in  matters  not  material  to  the  merits  of  the  case  ;  and  such  record  cannot  now 
in  any  case  be  amended  at  the  trial,  and  in  some  cases  cannot  be  amended  at 
any  time ;  for  remedy  thereof,  be  it  enacted,  that  it  shall  and  may^  be  lawful 
for  every  Court  of  record  holding  plea  in  civil  actions,  any  judge  setting  at 
nisi  priuSj  and  any  Court  of  oyer  and  terminer  and  general  goal  delivery  in 
England,  Wales,  the  town  of  Berwick-upon-Tweed,  and  Ireland,  if  such 
Court  or  judge  shall  see  fit  so  to  do,  to  cause  the  record  on  which  any  trial 
may  be  pending  before  any  such  judge  or  Court  in  any  civil  action,  or  in  aay 
indictment  or  infornDation  for  any  misdemeanor,  when  any  variance  shall  ap- 
pear between  any  matter  in  writing  or  in  print  produced  in  evidence,  and  the 
recital  or  setting  forth  thereof  upon  record  whereon  the  trial  is  pending,  to  be 
forthwith  amended  in  such  particular  by  some  officer  of  the  Court,  on  payment 
of  such  costs  (if  any)  to  the  other  party  as  such  judge  or  Court  shall  think 
reasonable ;  and  thereupon  the  trial  shall  proceed  as  if  no  such  variance  had 
appeared ;  and  in  case  such  trial  shall  be  had  at  nisi  prius^  ike  order  for  the 
amendment  shall  be  indorsed  on  the  postea^  and  returned  together  with  the 
record ;  and  thereupon  the  papers,  rells,  and  other  records  of  the  Court  from 
which  such  record  issued,  shall  be  amended  accordingly. 

2  Wil.  IV.  Cap.  39. 

An  Act  for   Uniformity  of  Process  in  Personal  Actions  in  His  Majesiy^s 
Courts  of  Law  at  Westminster.  [23  May,  1832.] 

Whereas  the  process  for  the  commencement  of  personal  actions  in  his  Ma- 
jesty's superior  Courts  of  Law  at  Westminster,  is,  by  reason  of  its  great  variety 
and  multiplicity,  very  inconvenient  in  practice  ;  for  remedy  thereof  be  it  enact- 
ed by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same,  that  the  process  in  all  such  actions 
commenced  in  either  of  the  said  Courts,  in  cases  where  it  is  not  intended  to 
hold  the  defendant  to  special  bail,  or  to  proceed  against  a  member  of  parlia- 
ment, according  to  the  provisions  contained  in  the  statue  passed  in  the  sixth 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled  "  An 
Act  to  amend  the  Laws  relating  to  Bankrupts,''  shall,  whether  the  action  be 
brought  by  or  against  any  person  entitled  to  the  privilege  of  peerage,  or  of 
parliament,  or  of  the  Court  wherein  such  action  slmll  be  brought,  or  of  any 
other  Court,  or  to  any  other  privilege,  or  by  or  against  any  other  person,  be 
according  to  the  form  contained  in  the  Schedule  to  this  Act  annexed,  marked 
No.  1,  and  which  process  may  issue  from  either  of  the  said  Courts,  and  shall 
be  called  a  writ  of  summons  ;  and  in  every  such  writ,  and  copy  thereof,  the 
place  and  county  of  the  residence  or  supposed  residence  of  the  party  defendant, 
or  wherein  the  defendant  shall  be,  or  shall  be  supposed  to  be,  shall  be  men- 
tioned ;  and  such  writ  ahull  be  issued  by  the  officer  of  the  said  Courts  respec- 
tively by  whom  process  serviceable  in  the  county  therei.n  mentioned  hath  been 
heretofore  issued  from  such  Court ;  and  every  such  writ  may  be  served  in  the 
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manner  heretofonre  osed  in  the  coanty  therein  mentioned,  or  within  two  hun-  2  W.  4,  c, 
dred  yards  of  the  horder  thereof,  and  *not  elsewhere,  and  the  person  serving  ^• 
the  same  shall  and  is  hereby  required  to  indorse  on  the  writ  the  day  of  the  J  Lf^^ 
month  and  week  of  the  service  thereof.  to  -^  ln^ 

II.  And  be  it  further  enacted,  that  the  mode  of  appearance  to  every  such  dorsed  oa 
writ,  or  under  the  authority  of  this  Act,  shall  be  by  delivering  a  memorandum  ^rit. 
in  writing  according  to  the  form  contained  in  the  said  Schedule,  and  marked  ^^^  ^^ 
No.  2,  such  memorandum  to  be  delivered  to  such  officer  or  person  as  the  ancMo 
Court  out  of  which  the  process  issued  shall  direct,  and  to  be  dated  on  the  servkea- 
day  of  delivery  thereof.  ble  pro- 

Ill.  And  be  it  further  enacted,  that  in  case  it  shall  be  made  appear  by  affi-  ^^^* 
davit,  to  the  satisfaction  of  the  Court  out  of  which  the  process  issued,  or,  in  -^PP^r- 
vacation,  of  any  judge  of  either  of  the  said  Courts,  that  any  defendant  has  be^enforc- 
not  been  personally  served  with  any  such  writ  of  summons  as  hereinbefore  ed  by  writ 
mentioned,  and  has  not,  according  to  the  exigency  thereof,  appeared  to  the  of  distrin- 
action,  and  cannot  be  compelled  so  to  do  without  some  more  efficacious  pro-  ^J?^?^ 
cess,  then  and  in  any  such  case  it  shall  be  lawful  for  such  Court  or  judge  to  ^t  cannot 
order  a  writ  of  distringas  to  be  issued,  directed  to  the  sheriff  of  the  county  be  served 
wherein  the  dwelling-house  or  place  of  abode  of  such  defendant  shall  be  situ-  with  the 
ate,  or  to  the  sheriff  of  any  other  county,  or  to  any  other  officer  to  be  named  "^^  ^^ 
by  such  Court  or  judge,  in  order  to  compel  the  appearance  of  such  defend-  s'*"^™***'''* 
ant ;  which  writ  of  distringas  shall  be  in  the  form,  and  with  the  notice  sub- 
scribed thereto,  mentioned  in  the  Schedule  to  this  act,  marked  No.  3 ;  which 
writ  of  distringas  and  notice,  or  a  copy  thereof,  shall  be  served  on  such  de« 
iendant,  if  he  can  be  met  with,  or,  if  not,  shall  be  left  at  the  place  where  such 
distringas  shall  be  executed,  and  a  true  copy  of  every  such  writ  and  notice 
shall  be  delivered  together  therewith  to  the  sheriff  or  other  officer  to  whom 
such  writ  shall  be  directed  ;  and  every  such  writ  shall  be  made  returnable  on 
some  day  in  term,  not  being  less  than  fifWen  days  af\er  the  teste  thereof,  and 
shall  bear  teste  on  the  day  of  the  issuing  thereof,  whether  in  term  or  in  vaca- 
tion ;  and  if  such  writ  of  distringas  shall  be  returned  non  est  inventus  and 
nulla  hona^  and  the   party  suing  such  wrii'  shall  not  intend  to  proceed  to 
outlawry  or  waiver,  according  to  the  authority  hereinaAer  given,  and  any  de- 
fendant against  whom  such  writ  of  distringas  issued  shall  not  appear  at  or 
within  eight  days  inclusive  aAer  the  return  thereof,  and  it  shall  be  made  appear 
by  affidavit  to  the  satisfaction  of  the  Court  out  of  which  such  writ  of  distrin- 
gas issued,  or,  in  vacation,  of  any  judge  of  either  of  the  said  Courts,  that 
due  and  proper  means  were  taken  and  used  to  serve  and  execute  such  writ  of 
distringas,  it  shall  be  lawful  for  such  Court  or  judge  to  authorize  the  party 
suing  out  such  writ  to  enter  an  appearance  for  such  defendant,  and  to  pro- 
ceed thereon  to  judgment  and  execution. 

IV.  And  be  it  further  enacted,  that  in  all  such  actions  wherein  it  shall  be  Bailable 
intended  to  arrest  and  hold  any  person  to  special  bail  who  may  not  be  in  the  P«>ce"s  for 
custody  of  the  marshal  of  the  Marshalsea  of  the  Court  of  the  King's  Bench  or  mgn^™' 
of  the  warden  of  the  Fleet  prison,  the  process  shall  be  by  writ  of  capias,  ac-  meat  of 
cording  to  the  form  contained  in  the  said  Schedule,  and  marked  No.  4  ;  and  personal 
80  many  copies  of  such  process,  together  with  every  memorandum  or  notice  actions. 
subscribed  thereto,  and  all  indorsements  thereon,  as  there  may  be  persons  in- 
tended to  be  arrested  thereon  or  served  therewith,  shall  be  delivered  therewith 
to  the  sheriff  or  other  officer  or  person  to  whom  the  same  may  be  directed,  or 
who  may  have  the  execution  and  return  thereof,  and  who  shall,  upon  or  forth- 
with aAcr  the  execution  of  such  process,  cause  one  such  copy  to  be  delivered 
to  every  person  upon  .whom  such  process  shall  be  executed   by  him,  whether 
by  service  or  arrest,  and  shall  indorse  on  such  writ  the  true  day  of  the  execution 
thereof,  whether  by  service  or  arrest ;  and  if  any  defendant  betaken  or  charged 
in  custody  upon  any  such  process,  and  imprisoned  for  want  of  sureties  for  his 
appearance  thereto,  the  plaintiff  in  such  process  may,  before  the  end  of  the 
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2  W.  4^  c.  next  term  after  the.  detainer  or  arrest  of  such  defendant)  declare  against  sueh 
39.  defendant,  and  proceed  thereon  in  a  manner,  and  according  to  the  direclions 

contained  in  a  certain  act  of  parliament  made  in  the  fourth  and  fiflh  years  oi 
4  &  5  W.  the  reign  of  King  William  and  Queen  Mary,  intituled, "  An  Act  for  deliver- 
&  M.  c.  jjjg  Declarations  against  Prisoners  ;"  *provided  always,  that  it  shall  be  lawful 
r  *706  1  ^^^  ^^^  plaintiff  or  his  attorney  to  order  the  sheriff,  or  other  officer  or  peraoa 
^  -^  to  whom  such  writ  shall  be  directed,  to  arrest  one  or  more  only  of  the  de- 

fendants  therein  named,  and  to  serve  a  copy  thereof  on  one  or  more  of  the 
others,  which  order  shall  be  duly  obeyed  by  such  sheriff  or  other  officer  or 
person  ;  and  such  service  shall  be  of  the  same  force  and  effect  as  the  service 
of  the  writ  of  summons  hereinbefore  mentioned,  and  no  other. 
Proceed-         ^'  ^^^  ^^  ^^  further  enacted,  that  upon  the  return  of  non  est  inventus  as  to 
ingstoout-  &ny  defendant  against  whom  such  writ  of  capias  shall  have  been  issued,  and 
lawry.        also  upon  the  return  of  non  est  inventus  and  nulla  bona  as  to  any  defendaot 
against  whom  such  writ  of  distringas  as  hereinbefore  mentioned  shall  have 
issued,  whether  such  writ  of  capias  or  distringas  shall  have  issued  against 
such  defendant  only,  or  against  such  defendant  and  any  other  person  or  per- 
sons, it  shall  be  lawful,  until  otherwise  provided  for,  to  proceed  to  outlaw  or 
waive  such  defendant  by  writs  of  exigi  facias  and  proclamation,  and  other- 
wise, in  such  and  the  same  manner  as  may  now  be  lawfully  done  upon  the 
return  of  non  est  inventus  to  a  pluries  writ  of  capias  ad  respondendum  issued 
after  an  original  writ :   provided  always,  that  every  such  writ  of  exigent  pro- 
clamation, and  other  writ  subsequent  to  the  writ  of  capias  or  distringas,  shall 
bo  made  returnable  on  a  day  certain  in  term ;   and  every  such  first  writ  of 
exigent  and  proclamation  shall  bear  teste  on  the  day  of  the  return  of  the  writ 
of  capias  or  distringas,  whether  such  writ  be  returned  in  term  or  in  vacatioa; 
and  every  subsequent  writ  of  exigent  and  proclamation  shall  bear  teste  on  the 
day  of  the  return  of  the  next  preceding  writ ;  and  no  such  writ  of  capias  or 
distringas  shall  be  sufficient  for  the  purpose  of  outlawry  or  waiver,  if  the  same 
be  returned  within  less  than  fifteen  days  after  the  delivery  thereof  to  the  sheriff 
or  other  officer  to  whom  the  same  shall  be  directed. 
Proceed.         ^^*  ^"d  be  it  further  enacted,  that  af\er  judgment  given  in  any  action  com- 
ings to        menced  by  writ  of  summons  or  capias  under  the  authority  of  this  Act,  pro- 
outlawry     ceedings  to  outlawry  or  waiver  may  be  had  and  taken,  and  judgment  of  out- 
h^afler     ^^^"^y  °^  waiver  given,  in  such  manner  and  in  such  cases  as  may  now  be  law- 
judgment    ^"^'y  ^^^^  ^^^^^  judgment  in  an  action  commenced  by  original  writ ;  provided 
given  un-  always,  that  every  outlawry  or  waiver  had  under  the  authority  of  this  Act  shall 
der  the  au-  and  may  be  vacated  or  set  aside  by  writ  of  error  or  motion,  in  like  manner  as 
ihority  of  outlawry  or  waiver  founded  on  an  original  writ  may  now  be  vacated  or  set 

aside. 
Filazer  to  yil.  And  be  it  further  enacted,  that  for  the  purpose  of  proceeding  to  out- 
edin^'e  '  '^^''y  ^^^  waiver  upon  such  ^wrils  of  capias  or  distringas  returnable  in  the 
Court  of  Court  of  Exchequer,  it  shall  and  may  be  lawful  for  the  lord  chief  baron  of  the 
Exche-  said  Court,  and  he  is  hereby  required  to  appoint,  from  time  to  time,  a  fit  per- 
^^^^'  son  holding  some  other  office  in  the  said  Court,  to  execute  the  duties  of « 

filazer,  exigentur,  and  clerk  of  the  outlawries  in  the  same  Court. 

Mode  of         VIII.  And  be  it  further  enacted,  that  when  it  shall  be  intended  to  detain  in 

a  prisoi^r  '^^y  ^"^^  action  any  person  being  in  the  custody  of  the  marshal  of  the  Mar* 

in  thecus-  shalsea  of  the  Court  of  King's  Bench,  or  of  ihe  warden  of  the  Fleet  prison, 

tody  of  the  the  process  of  detainer  shall  be  according  to  the  form  of  the  writ  of  detainer 

marehal  or  contained  in  the  said  schedule,  and  marked  No.  5  ;  and  a  copy  of  such  pro* 

denof^e  ^®^'  *"^  ^^  ^^^  indorsements  thereon,  shall  be  delivered  together  with  such 

Fleet.         process  to  the  said  marshal  or  warden  to  whom  the  same  shall  be  directed, 

and  who  shall  forthwith  serve  such  copy  upon  the  defendant  personally»  <>' 

leave  the  same  at  his  room,  lodging,  or  other  places  of  abode  ;  and  such  pw^ 

cess  may  issue  from  either  of  the  said  Courts,  and  the  declaration  thereupon, 

shall  and  may  allege  the  prisoner  to  be  in  the  custody  of  the  said  marsh*'  (^ 
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warden,  as  the  fact  may  be,  and  the  proceedings  shall  be  as  against  prisoners  2  W.  4,  c. 
in  the  custody  of  the  sheriff,  unless  otherwise  ordered  by  some  rule  to  be  ^^• 
made  by  the  judges  of  the  said  Courts. 

IX.  And  be  it  further  enacted,  that  in  all  such  actions  wherein  it  shall  be  ^^^^ 
intended  to  proceed  against  a  member  of  parliament  according  to  the  provi-  JJlS^^i'nst 
sions  of  the  said  statute  made  in  the  sixth  year  of  the  reign  of  his  late  Maj-  a  member 
esty  King  George  the  Fourlh,  the  process  shall  be  according  to  the  form  con-  of  parlia- 
tained  •in  the  said  Schedule  marked  No.  6,  and  which  process,  and  a  copy  n»«pt<o 
thereof,  shall  be  in  lieu  of  the  summons,  or  original  bill  and  summons,  and  ^^^^^^  5 
copy  thereof,  mentioned  in  the  said  statute.  G.  4,c.  16, 

A.  And  be  it  further  enacted,  that  no  writ  issued  by  authority  of  this  Act  s.  10. 
shall  be  in  force  for  more  than  four  calendar  months  from  the  day  of  the  date  [  *707  ] 
thereof,  including  the  day  of  sucb  date,  but  every  writ  of  summons  and  capias  Daration 
may  be  continued  by  alias  and  pluries^  as  the  case  may  require,  if  any  defend-  °^  '^ts. 
ant  therein  named  may  not  have  been  arrested  thereon  or  served  therewith  : 
provided  always,  that  no  first  writ  shall  be  available  to  prevent  the  operation  of  Pw'^iso  as 
any  statute  whereby  the  time  for  the  commencement  of  the  action  may  be  ^^  um^tj^ 
limited,  unless  the  defendant  shall  be  arrested  thereon  or  served  therewith,  or  tions. 
proceedings  to  or  toward  outlawry  shall  be  had  thereupon,  or  unless  such  writ, 
and  every  writ  (if  any)  issued  in  continuation  of  a  preceding  writ,  shall  be  re- 
turned non  at  inventus  and  entered  of  record  within  one  calendar  month  next 
aAer  the  expiration  thereof,  including  the  day  of  such  expiration,  and  unless 
every  writ  issued  in  continuation  of  a  preceding  writ  shall  be  issued  within  one 
such  calendar  month  aAer  the  expiration  of  the  preceding  writ,  and  shall  con- 
tain a  memorandum  indorsed  thereon  or  subscribed  thereto,  specifying  the  day 
of  the  date  of  the  first  writ ;  and  return  to  be  made  in  bailable  process  by  the 
sheriff  or  other  officer  to  whom  the  writ  shall  be  directed,  or  his  successor  in 
office,  and  in  process  not  bailable,  by  the  plaintiff  or  his  attorney  suing  out 
the  same,  as  the  case  may  be. 

XI.  And  whereas,  according  to  the  present  practice,  in  certain  cases  no  Proceed- 
proceedings  can  be  effectually  had  on  any  writ  returnable  within  four  days  of  ™?s  on 
the  end  of  any  term,  until  the  beginning  of  the  ensuing  term,  whereby  an  un-  ^^"^' 
necessary  delay  is  sometimes  created  ;  for  remedy  thereof  be  it  enacted,  that  cated  at 
if  any  writ  of  summons,  capias,  or  detainer  issued  by  authority  of  this  Act  certain 
•ball  be  served  or  executed  on  any  day,  whether  in  term  or  vacation,  all  neces-  tmies. 
sary  proceedings  to  judgment  and  execution  may,  except  as  hereinafter  provid- 
ed, be  had  thereon,  without  delay,  at  the  expiration  of  eight  days  from  the  ser- 
vice of  execution  thereof,  on  whatever  day  the  last  of  such  eight  days  may 
happen  to  fall,  whether  in  term  or  vacation  ;  provided  always,  that  if  the  last, 
of  such  eight  days  shall  in  any  case  happen  to  fall  on  a  Sunday,  Christmas-day,  Proviso 
or  any  day  appointed  for  a  public  fast  or  thanksgiving,  in  either  of  such  cases  Jwf  Sna- 
the following  day  shall  be  considered  as  the  last  of  such  eight  days  ;  and  if  °*y»  *^' 
the  last  of  such  eight  days  shall  happen  to  fall  on  any  day  between  the  Thurs- 
day before  and  the  Wednesday  after  Easter-day,  then  in  every  such  case  the 
Wednesday  after  Easter-day,  shall  be  considered  as  the  last  of  such  eight  days : 
provided  also,  that  if  sucb  writ  shall  be  served  or  executed  on  any  day  be- 
tween the  tenth  day  of  August  and  the  twenty-fourth  day  of  October  in  any 
year,  special  bail  may  be  put  in  by  the  defendant  in  bailable  process,  or  ap- 
pearance entered,  either  by  the  defendant  or  the  plaintiff,  or  process  not  bail- 
able, at  the  expiration  of  such  eight  days  :  provided  also,  that  no  declaration,  or 
pleading  after  declaration,  shall  be  filed  or  delivered  between  the  said  tenth 
dayof  Auffust  and  twenty-fourth  day  of  October. 

XII.  And  be  it  further  enacted,  that  every  writ  issued  by  authority  of  this  !>«*«  «>d 
Act  shall  bear  date  on  the  day  on  which  the  same  shall  be  issued,  and  shall  be  ^^^ 
tested  in  the  name  of  the  Lord  Chief  Justice  of  the  Lord  Chief  Baron  of  the 
Court  from  which  the  same  shall  issue,  or  in  case  of  a  vacancy  of  such  office, 
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2  W.  4,  c:  then  in  the  name  of  a  aeoior  poiane  judge  of  the  laid  Cottit»  and  rindl  be  in- 
3^-  dorsed  with  the  name  and  place  of  abode  of  the  attorney  actually  auing  oat 

Indorse-  the  same,  and  in  case  such  attorney  shall  not  be  an  attorney  of  the  Court  ia 
the^^name  ^^^^^  ^^®  same  is  sued  out,  then  also  with  the  name  and  place  of  abode  of  the 
of  the  at-  attorney  of  such  Court  in  whose  name  such  writ  shall  be  taken  out ;  but  io 
tomef  or  case  no  attorney  shall  be  employed  for  that  purpose,  then  with  a  oiemoiandum 
party  su-  expressing  that  the  same  has  been  sued  out  by  the  plaintiff  in  person,  men* 
^°^'  tioning  the  city,  town,  or  parish,  and  also  the  name  of  the  hamlet,  street,  and 

number  of  the  house  of  such  plaintiff's  residence,  if  any  such  there  be. 

L*708  1      *XIII.  And  be  it  further  enacted,  that  every  such  writ  of  aummoDS  issued 
rvice  of  against  a  corporation  aggregate  may  be  served  on  the  mayor  or  other  head 

!!!^t»^l.c  officer,  or  on  the  town  clerk,  clerk,  treasurer,  or  secretary  of  auch  corpoi^ 
summons     .  '    ,  ,        •    •         j        .         i     •  i    i  •.  -r     •        «     i       "^  • 

on  corpo-    ^^<>^  ;  and  every  such  writ  issued  apamst  the  inhabitants  of  a  hundred  or  other 

rationii  like  district  may  be  served  on  the  high  constable  thereof,  or  any  one  of  the  high 
and  on  in-  constables  thereof;  and  every  such  writ  issued  against  the  inhabitants  of  aay 
^^^-^  county  of  any  city  or  town,  or  the  inhabitants  of  any  franchise,  liberty,  city, 
dreds  and  town,  or  place  not  being  part  of  a  hundred  or  other  like  district,  on  soom 
towns.        peace  officer  thereof. 

General  XIV.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to  and  for 

rules  to  be  the  judges  of  the  said  Courts,  and  they  are  required  from  time  to  time  to  nuke 

SJ"^*(^  all  such  general  rules  and  orders  for  the  effectual  execution  of  this  Act,  sad 

e  jttoges.  ^^  ^^^  intention  and  object  hereof,  and  for  fixing  the  coats  to  be  allowed  ior 

and  in  respect  of  the  matters  herein  contained,  and  the  performance  therecrf^ 

as  in  their  judgment  shall  be  deemed  necessary  or  proper,  and  for  that  pu^ 

pose  to  meet  as  soon  as  conveniently  may  be  afier  the  passing  hereof. 

Enles  and      XV.  And  be  it  further  enacted,  that  it  shall  be  lawful  in  term  time,  for  the 

orders        Court  out  of  which  any  writ  issued  by  authority  of  this  Act,  or  any  writ  of 

^^  ^       capias  ad  satisfaciendum  fieri  facias^  or  elegit^  shall  have  issued,  to  make 

the  return  I'ules,  and  also  for  any  judge  of  either  of  the  said  Courts,  in  vacation,  to  make 

of  whts.     orders,  for  the  return  of  any  such  writ ;  and  every  such  order  shall  he  of  the 

same  force  and  effect  as  a  rule  of  Court  made  for  the  like  purpose ;  provided 

Froeeed.     always,  that  no  attachment  shall  issue  for  dbobedience  thereof  until  the  aune 

ings  in  da-  shall  have  been  made  a  rule  of  Court. 

fault  of  ap-  XVI.  And  be  it  further  enacted,  that  all  such  proceedings  as  are  roentiooed 
l^^^^jj  in  any  writ,  notice,  or  warning  issued  under  this  Act,  shall  and  may  be  bad 
baa.  aud  taken  in  default  of  a  defendant''s  appearance  or  putting  in  special  bail,  as 

Attorney     ^^®  c*se  may  be. 

to  declare  XVII.  And  be  it  further  enacted,  that  every  attorney  whose  name  shall  he 
whether  indorsed  on  any  writ  issued  by  authority  of  this  Act  shall,  oa  demand  in  writ* 
siMd  br  *"^  made  by  or  on  behalf  of  any  defendant,  declare  forthwith  whether  such 
aathonty  '^^'^^  ^^^  ^^^^^  issued  by  him,  or  with  his  authority  or  privity  ;  and  if  be  aball 
andtode-  answer  in  the  affirmative,  then  he  shall  also,  in  case  the  Court  or  any  jud^ 
Clare  of  the  same  or  of  any  other  Court  shall  so  order  and  direct,  declare  in  wnt- 

"?"f  !!^^  ing,  within  a  time  to  be  allowed  by  such  Court  or  judge,  the  profession,  oc- 
abode  of  cupation,  or  quality,  and  place  of  abode  of  the  plaintiff,  on  pain  of  heiog 
his  dieat  guilty  pf  a  contempt  of  the  Court  from  which  such  writ  shall  have  appeared 
if  ordered,  to  have  been  issued  ;  and  if  such  attorney  shall  declare  that  the  writ  was  not 
^^!^h^  issued  by  him,  or  with  his  authority  or  privity,  the  said  Court  or  any  judge 
iS^rity  ^^  either  of  the  said  Courts,  shall  and  may,  if  it  shall  appear  reasonable  so  U) 
of  the  at-  do,  make  an  order  for  the  immediate  discharge  of  any  defendant  or  defend* 
tomies  the  ants  who  may  have  been  arrested  on  any  such  writ,  on  entering  a  commoD 
defen^t    appearance.  . 

2J^.  XVIII.  And  be  it  further  enacted,  that  it  shall  and  raajr  be  lawful  to  and 
ed.  for  the  judges  of  each  of  the  said  Courts  from  time  to  lime  to  pnak®  ®^** 

Rales  to  rules  and  orders  for  the  government  and  conduct  of  the  ministers  and  officen 
be  made  of  their  respective  Courts,  in  and  relating  to  the  distribution  and  performance 
Qg^  ^  of  the  duties  and  business  to  be  done  eim  performed  in  the  execution  of  tflJ^ 
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Act,  as  such  judges  m^j  think  fit  wid  raaaooable ;  piovidod  alvnys,  that  no  9  W.  4,  c. 
additional  charge  be  thereby  imposed  on  the  suitors.  ^^ 

XtX.  Provided  always,  and  be  it  further  enacted,  that  nothing  in  this  Act  ^^  S^^^- 
cotttained  shall  subject  any  person  to  arrest,  outlawry,  or  waiver,  who,  by  ^^^^"^ 
reason  of  any  privilege,  usage,  or  otherwise,  may  now  by  law  be  exempt  ministers 
therefrom,  or  shall  extend  to  any  cause  removed  into  either  of  the  said  Courts  «n4  offi^ 
by  writ  of  pons  ceriiorariy  recordari  facias  loquelum^  kabeat  corptw,  or  other-  cers. 

ise*  Proviso 

XX.  And  whereas  there  are  in  divers  paMs  of  Englaod  certain  districts  J^aJ^yi. 
and  places,  parcel  of  some  one  county,  but  wholly  situate  within  and  snr-  leged  from 
rounded  by  some  other  county,  which  is  productive  of  inoonvenienee  and  arrest,  &c. 
*delav  in  the  service  and  execution  of  the  process  of  the  said  Courts ;  for  I!!^f?'^ 
remedy  thereof  be  it  enacted,  that  every  such  district  and  place  shall  and  S^^^^^onn. 
may,  for  the  purpose  of  the  serviee  and  execution  of  every  writ  and  process,  ty  and  sit- 
whether  mesne  or  judicial,  issued  out  of  either  of  the  said  Courts,  be  deemed  uate  in 
and  taken  to  be  part  as  well  of  the  county  wherein  such  district  or  place  is  so  ^^^i 
situate  as  aforesaid  as  of  the  county  whereof  the  same  is  parcel :  and  every  ^jeemed 
such  writ  and  process  may  be  directed  accordingly,  and  executed  in  either  of  part  of 
auch  counties.  each. 

XXI.  And  he  it  further  enacted,  that  from  the  time  when  this  Act  shall  [  *709  ] 
eommeace  and  take  effect,  the  writs  hereinbefove  authorized  shall  ha  the  only  ^nte 
writs  for  the  oommencement  of  personal  actions  in  any  of  the  Courts  afore-  ^^'^"^l'^- 
•aid,  in  the  oases  to  which  such  writs  are  applicable ;   and  costs  to  he  al-  thorized 
lowed  and  charged  for  such  writs  shall  be  the  same  as  for  writs  of  latitat :  to  be  the 
provided  always,  that  nothing  in  this  Act  contained  shall  abridge,  alter,  or  ^^7  ^^^ 
effect  the  franchises  and  jurisdictions  of  either  of  the  counties  palatine  of  ^^  ^^°^'' 
Lancaster  or  Durham,  or  of  any  officer  or  minister  thereof.  o^^i  ^f 

XXII.  And  be  it  further  enacted,  that  this  Act  shall  commence  and  take  personal 
effect  on  the  first  day  of  Michaelmas  Term  next  after  die  passing  hereof.  actions. 

XXIIL  And  be  it  further  enacted,  that  this  Act  may  be  amended,  altered,  ^^^^^' 
or  repealed  during  the  present  aeasbn  of  pariiament.  m^t^ 

act. 

Act  may 

SoHEDULE  to  which  this  Act  refers.  be  altered 

this  { 
'    No.  1.  sion. 

Writ  of  wmfHona. 
Wu.j;iAM  the  Fourth,  &c. 

To  C.  D.  of,  ^p,  in  the  County  of  greeting : 

We  command  you,  [or  as  before  or  often  we  have  commanded  you,]  that 
within  eight  d^ys  after  the  service  of  this  writ  on  you,  inclusive  of  the  day  of 
such  service,  you  dp  cau;sQ  an  appeaiance  to  be  entered  for  you  in  our  Court 
of  9  io  an  actipn  oq  promises  [or  as  the  case  may  k],  at 

the  suit  of  Af  P.  And  take  notice,  that,  in  default  of  your  so  doing,  the  said 
A.  B.  may  cause  an  appearance  to  be  entered  for  you,  and  proceed  therein  to 
judgment  and  execution. 

Witness  at  Westminster^  the  day  of 


Memorandum  to  he  suhscribed  on  the  TFWl, 
N.  B,  This  writ  is  to  be  served  within  four  calendar  iponths  from  the  date 
thereof,  including  the  day  of  such  date«  and  not  afterwards. 

Indorsement  to  hfi  m^^  0^9  ^  WrM  4f^6  Service  thereof. 
This  writ  was  issued  by  E.  F.  of  attorney  for  the  said  A.  B* 

Or. 

This  writ  was  issued  in  person  by  4*  B.  who  resides  at 

[mention  the  oUp^  torn,  or  f  4mA,  and  also  the  name  of  the  hamlet^ 
Mtreei^  and  the  number  of  the  home  of  thepUdntiffU  residence^if  anjf  racA] 
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2  W.  4,  c.  Indorsement,  to  he  made  on  the  Writ  after  Serviee  thereof. 

^^'  This  writ  was  senred  by  me  X.  Y.  on  the 

day  16 

[  TIO  ]  •No.  2. 

Forms  of  entering  on  Appemranee. 
A.  plaifitiii^agaiiist  a  D.  f^^  defendant  C.  R  appears  in  person. 

•a.;n«*  n    n  \^a  .»^»k^«  3  ^'  •^'  attorney  for  C.  I),  appears  for  him. 
against  C.  ^and  another,^  ^   ^^  ^^^^^      ^^^  ^^^  Jjj^j^^jg.  ^pp^^  g^ 

against  C.  D. '  and    otheis.  [  ^®  d«f««^°t  <^-  ^-  according  to  the  statute. 

Entered  the  day  18 

No.  a 

Writ  of  Distringas. 
William  the  fourth,  dec. 

To  the  sheriff  of  greeting : 

We  command  yoo,  that  you  omit  not  by  reason  of  any  liberty  in  your  fatili- 
wick,  but  that  you  enter  the  same,  and  distrain  upon  the  goods  and  chattel! 
of  C.  D.  for  the  sum  of  forty  shillings,  in  order  to  compel  his  appearance  in 
our  Court  of  to  answer  ji.  £.  in  a  plea  of  trespass  on  the  esse 

[or  debt,  or  as  the  case  may  fte,*]  and  how  you  shall  execute  this  our  writ  yoa 
make  known  to  us  in  our  said  Court  on  the  day  of 

now  next  ensuing. 

Witness  at  Westrainsler  the  day  of 

in  the  year  of  our  reign. 


{ 


Notice  to  he  subscribed  to 
In  the  Court  of 

A.  B.  plaintiff, 

and 
C.   D.  defendant 
Mr.  CD. 
Take  notice,  that  I  have  this  day  distrained  upon  your  goods  and  chttteii 
In  the  sum  of  forty  shillings,  in  consequence  of  your  not  having  appearod  m 
the  said  Court  to  answer  to  the  said  A.  B,  according  to  th^  exigency  of  a  vnt 
of  summons  bearing  teste  on  the  day  of  ]  ^ 

that  in  default  of  your  appearance  to  the  present  writ  within  eight  days  voA^ 
sive  after  the  return  hereof,  the.  said  A.  B.  will  cause  an  appearance  to  be 
entered  for  you,  and  proceed  thereon  to  judgment  and  execution,  [or  if^^ 
drfendant  he  subject  to  ouilawry^  will  cause  proceedings  to  be  taken  to  oatiav 
you.]  _ 

No.  4. 
Writ  of  Capias. 

William  the  Fourth,  &c. 

To  the  sheriff,  of 

or. 
To  the  constable  of  Dover  Castle, 

or. 
To  the  mayor  and  bailifis  of  Berwick-upon-Tweed, 

or, 

\a»iheca$emayhe;[  greetuig: 
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We  coimnand  you,  [or,  as  before,  or,  often,  we  have  commanded  yon,]  that  2  W.  4,  c 
you  omit  not  by  reason  of  any  liberty  in  your  bailiwick,  but  that  you  enter  ^* 
the  same,  and  take  C  D,  of  if  he  shall  be  found  in  your 

bailiwick,  and  him  safely  keep  until  he  shall  have  given  you  bail  or  made 
^deposit  with  you  according  to  law  in  an  action  on  promises  [or  of  debt,  4*^.],  r  *721 1 
at  the  suit  of  A.  B.,  or  until  the  said  C,  D,  shall  by  other  lawful  means  be 
discharged  fVom  your  custody.  And  we  do  further  command  you,  that  on 
execution  hereof  you  deliver  a  copy  hereof  to  the  said  C.  D.  And  we 
hereby  require  the  said  C.  D,  to  take  notice,  that  within  eight  days  after 
execution  hereof  on  him,  inclusive  of  the  day  of  such  execution,  he  should 
cause  special  bail  to  be  put  in  for  him  in  our  Court  of  to  the  said 

action,  and  that  in  default  of  his  so  doing  such  proceedings  may  be  had  and 
taken  as  are  mentioned  in  the  warning  hereunder  writen  or  indorsed  hereon. 
And  we  do  further  command  yon  the  said  sheriff,  that  immediately  after  the 
execution  hereof  you  do  return  this  writ  to  our  said  Court,  together  with  the 
manner  in  which  you  shall  have  executed  the  same,  and  the  day  of  the  exe- 
cution hereof;  or  that  if  the  same  shall  remain  unexecuted,  then  that  you  do  so 
return  the  same  at  the  expiration  of  four  calendar  months  from  the  date  here- 
of, or  sooner  if  you  shall  be  thereto  required  by  order  of  the  said  Court  or  by 
any  judge  thereof. 

Witness  at  Westminster,  the  day  of 


Memmonmda  to  ho  guhoeribed  to  the  Writ. 

N.  B.  This  writ  is  to  be  executed  within  four  calendar  months  from  the 
date  thereof,  including  the  day  of  such  date,  and  not  afterwards. 

A  Warning  to  the  Defendant. 

1.  If  a  defendant,  being  in  custody,  shall  be  detained  on  this  writ,  or  if  a 
defendant,  being  arrested  thereon,  shall  go  to  prison  for  want  of  bail,  the 
plaintiff  may  declare  against  any  such  defendant  before  the  end  of  the  term 
next  after  such  detainer  or  arrest,  and  proceed  thereon  to  judgment  and  exe- 
cution. 

2.  If  a  defendant,  being  arrested  on  this  writ,  shall  have  made  a  deposit  of 
money  according  to  the  stat  7  &8  Geo.  4,  c.  71,  and  shall  omit  to  enter  a 
common  appearance  to  the  action,  the  plaintiff  will  be  at  liberty  to"  enter  a 
common  appearance  for  the  defendant,  and  proceed  thereon  to  judgment  and 
execution. 

3.  If  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  put  in 
special  bail  as  required,  the  plaintiff  may  proceed  against  the  a^eriff  or  on  the 
bail-bond. 

4.  If  a  defendant,  having  been  served  only  with  this  writ,  and  not  arrested 
thereon,  shall  not  enter  a  common  appeajrance  within  eight  days  after  such 
service,  the  plaintiff  may  enter  a  common  appearance  for  such  defendant,  and 
proceed  thereon  to  judgment  and  execution. 

Indorsement,  jto  he  made  on  the  Wrii  of  CapioM. 
Bail  for  £  by  affidavit. 

or. 
Bail  for  £  by  order  of  [naming  the  judge  making 

the  order]y  dated  the  day  of 

This  writ  was  issued  by  JS.  F.  of  attorney  for  the  plaintiff 

[or  plaintiffs]  within  named. 

Or, 
This  writ  was  issued  in  person  by  the  plaintiff  within  named,  who  resides 
at  [mention  the  citpy  town^  or  pariehy  and  oho  the  name  of  the  handet^ 

street  ^  and  number  of  the  house  of  the  plaintiffs  residence  if  any  nic&  there  he.] 
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tW.  4,  c. 

39.  No.  5. 

Writ  of  detainer, 

WiLLiAH  the  Fourth^  6ic* 
To  the  Marshal  of  the  Marehalaea  of  Our  Court  before  Us  [or,  To  the  Ward 

of  Our  PrisoD  of  the  Fleet.] 

We  command  you,  that  you  delain  C.  D.  if  he  shall  be  found  in  your  *_ 
[  *712  ]  tody  at  the  delivery  hereof  to  you,  and  him  aafely  keep  in  an  action  on  promi 

[or^  of  debt,  4*^.,  ae  the  case  may  he]  at  the  suit  of  A.  B.,  until  he  shall  hm 
lawfully  discharged  from  your  custody.  And  we  do  further  command  you, 
that  on  receipt  i  hereof  you  do  warn  the  said  C.  D.,  by  serving  a  copy  hereof 
on  him,  that  within  eight  days  aAer  service  of  such  copy,  inclusive  of  the  day 
of  such  service,  he  do  cause  special  bail  to  be  put  in  for  him  in  oar  Goittt 
of  to  the  said  action ;  and  that  in  default  of  his  so  doing  the  said 

A,  B,  may  declare  against  him  before  the  end  of  the  term  next  after  hie  d^ 
tainer,  and  proceed  thereon  to  judgment  and  execution.  And  we  do  further 
command  you  the  said  [Marshal  or  Warden,  as  the  case  wiay  he]^  that  inime* 
dialely  ai\er  the  service  hereof  you  do  return  this  oar  writ,  or  a  copy  heraof^ 
to  our  said  Court,  together  with  the  day  of  the  service  hereof. 

Witness.  at  Westminster,  the         .  day  of 

iV.  B.  This  Writ  is  to  he  indorsed  in  the  same  mminer  as  the  Writ  of  Capias, 

hut  not  to  contain  the  Warnings  in  that  Writ. 


No.  6. 

Writ  of  sumsnons  to  he  served  on  a  Member  of  Parliament  in  order  to  enforce 

the  provisions  of  the  Statute  6  Geo,  4,  e,  16,  S.  10. 
William  the  Fourth,  4'C. 

To  C.  D,  of,  ^c.  Esquire,  having  Privilege  of  Parliament, 

greeting : 

We  command  you,  that,  within  one  calendar  month  next  after  personal  9e^ 
Tice  hereof  on  you,  you  do  cause  an  appearance  (o  be  entered  for  you  in  otir 
Court  of  .  in  an  action  [on  promises,  debt,  &c.  as  the  ease  may 

he]y  at  the  suit  of  A.  B, ;  and  you  are  hereby  informed,  that  an  affidavit  of 
debt  for  the  Bum  6f  hath  been  filed  in  the  proper  office,  according 

to  the  provisions  of  a  certain  act  of  parliament  made  and  passed  in  the  sixth 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fburth,  intituled  **  An 
Act  to  amend  the  Laws  relating  to  Bankrupts,**  and  that  unless  you  pay,  se- 
cure, or  compound  for  the  debt  sought  to  be  recovered  in  this  action,  or  enter 
into  such  bond  as  by  the  said  Act  is  provided,  and  cause  an  appearance  to  be 
entered  for  you,  within  one  calendar  month  next  af\er  such  service  hereof,  you 
will  be  deemed  to  have  committed  an  act  of  bankruptcy  from  the  time  of  the 
Service  hereof. 

Witness  at  Westminster,  the  day  of 

N.  B.  This  writ  is  to  he  served  tvithin  Four  calendar  Months  from  the  date 

thereof  including  the  Day  of  such  Date^  and  not  afterwards. 
Direction. — This  Summons  is  to  he  indorsed  with  the  name  of  the  plaintiff  or 
his  attorney  in  like  manner  as  the  Writ  of  Capias. 

2  &  3  Will.  IV.  Cap.  71. 

2  &  3  W.  iln  Act  for  shortening  the  Time  of  Prescription  in  certain  Cases, 

*'  c-  71.  [Ist  August,  1832.] 

Whebbas  the  expression  **  lime  immemorial,  or  time  whereof  die  memory 

of  man  runneth  not  to  the  contrary,'*  is  now  by  the  law  of  England  in  many 

ctises  considered  to  include  and  denote  the  whole  period  of  time  from  the 

reign  of  Kirig  Richdrd  the  First,  whereby  the  title  to  matters  that  have  been 

lobg  ei^oyed  is  aometlmes  defeated  by  showing  the  commencement  of  such 
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eojoTmeot,  which  it  in  roaay  c«»a  prodactive  of  iocoDveoieiice  and  iojusiice;  H  4c  2  w* 
for  remedy  thereof,  be  it  enacted,  by  the  Kiog^s  most  excellent  Majesty,  by  ^>  ^-  ^^* 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 
*8anie,  that  no  claim  which  may  be  lawfully  made  at  the  common  law,  by  cus-  T  *T18  J, 
torn,  prescription,  or  grant,  to  any  right  of  common  or  other  profit  or  benefit  ^)^^^ 
to  be  taken  and  enjoyed  from  or  upon  any  land  of  our  Sovereign  Lord  the  ^^^^^^^ 
King,  his  heirs  or  auccessors,  or  any  land  being  parcel  of  the  Duchy  of  md  othev 
Lancaster,  or  of  the  Duchy  of  Cornwall,  or  of  any  ecclesiastical  or  lay  per-  profits,  a 
son  or  body  corporate,  except  such  matters  and  things  as  are  herein  specially  P^^^die, 
provided  for,  and  except  tithes,  rent,  and  services,  shall,  where  such  right  ^fe^J^ 
profit  or  benefit  shall  beive  been  actually  taken  and  enjoyed  by  any  person  afUr  thirty 
claiming  risht  thereto,  without  interruption  for  the  full  period  of  thirty  years,  yean'  eiu 
be  defeated  or  destroyed  by  showing  only  that  such  right,  profit  or  benefit  Mmmi^ 
was  first  taken  or  enjoyed  at  any  time  prior  to  such  periMl  of  thirty  years^  but  ^^^^^ 
nevertheless  such  claim  may  be  defeated  in  any  other  way  by  which  the  same  com^ 
is  now  liable  to  be  defeated ;  and  when  such  right,  profit,  or  benefit  shall  have  laeooe. 
been  so  taken  and  enjoyed  as  aforesaid  for  the  full  period  of  sixty  years,  the  ™^  i  ^ 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  ^  ^^ 
that  the  same  was  taken  and  enjoyed  by  some  consent  or  agreement  expressly  l^^e^ 
made  or  given  for  that  purpose  by  deed  or  writing.  the  right 

IL  And  be  it  further  enacted,  that  no  claim  which  may  be  lawfully  made  to  be  ah- 
at  the  common  law,  by  custom,  prescription,  or  grant,  to  any  way  or  other  ease-  f^^  ^ 
ment,  or  to  any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed  or  derived  |S?\^^ 
upon,  over,  or  from  any  land  or  water  of  our  said  Lord  the  King,  his  heirs  or  9^^  ox 
successors,  or  being  parcel  of  the  Duchy  of  Lancaster  or  of  the  Duchy  of  agree- 
Cornwall,  or  being  the  property  of  any  ecclesiastical  or  lay  person,  or  body  naent. 
corporate,  when  such  way  or  other  matter  as  herein  last  before  mentioned  laclaixos 
shall  have  been  actually  enjoyed  by  any  person  claiming  right  thereto  without  ^^*^*'  ^ 
interruption  for  the  full  period  of  twenty  years,  shall  be  defeated  or  destroyed  q^ 
by  showing  only  that  such  way  or  other  matter  was  first  enjoyed  at  any  time  ease. 
prior  to  such  period  of  twenty  years,  but  nevertheless  such  claim  may  be  m^tSy  ths 
defeated  in  any  other  way  by  wnich  the  same  is  now  liable  to  be  defeated  ;  Pf^?*^  ^ 
and  where  such  way  or  other  matter,  as  herein  last  before  mentioned,  shall  ye^^^^ 
have  been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the  right  forty 
thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  that  years, 
the  same  was  enjoyed  by  some  consent  or  agreement  expressly  given  or  made  Chnm  to 
for  that  purpose  by  deed  or  writing.  |?2^  ^*  ^ 

III.  And  be  it  further  enacted,  that  when  the  access  and  use  of  light  to  and  Ijf^^^^ 
for  any  dwelling-house,  workshop,  or  other  building,  shall  have  been  actually  twenty 
enjoyed  therewith  for  the  full  period  of  twenty  years  without  interruption,  the  yean,  in- 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  any  local  usage  or  AsfcisiUe, 
custom  to  the  contrary  notwithstanding,  iinless  it  shall  appear  that  the  same  ^^^"^ 
was  enjoyed  by  some  consent  or  agreement  expressly  made  or  given  for  that  y^y^  j^^,^ 
purpose  by  deed  or  writing.  hjr  oon* 

IV.  And  be  it  further  enacted,  that  each  of  the  respective  periods  of  years  s^nt. 
hereinbefore  mentioned  shall  be  deemed  and  taken  to  be  the  period  next  Belbre 
before  some  suit  or  action  wherein  the  claim  or  matter  to  which  such  period  nicntioncd 
may  relate  shall  have  been  or  shall  be  brought  into  question,  and  that  no  act  ^^^q. 
or  other  matter  shall  be  deemed  to  be  an  interruption,  within  the  meaning  of  ed  those 
this  statute,  unless  the  same  shall  have  been  or  shall  be  submitted  to  or  aeqni-  next  be. 
esced  in  for  one  year  aAer  the  party  interrupted  shall  have  had  or  shall  have  f<^^  ^}^^ 
notice  thereof,  and  of  the  person  making  or  authorizing  the  same  to  be  made.  f^^iMc? 

V.  And  be  it  further  enacted,  that,  in  all  actions  upon  the  case  and  other  snch  peri- 
pleading,  wherein  the  party  claiming  may  now  by  law  allege  his  right  gene-  ods  rdbta. 
rally,  without  averring  the  existence  of  such  right  from  time  immemorial,  such  In  actions 

Seneral  allegation  shall  still  be  deemed  sufficient,  and,  if  the  same  shall  be  01^  ^ 
enled,  aft  and  every  Ae  matters  in  this  aot  neatiooed  aad  nrofided^  wUefa  <^^  ^ 
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3  &  4  V7.   upon  recognizance,  within  ten  years  after  the  end  of  this  present 

4,  c.  42.    or  within  twenty  years  after  the  cause  of  such  actions  or  suits,  but  not  after  % 

the  said  actions  by  the  party  grieved,  one  year  after  the  end  of  this  present 

session,  or  within  two  years  after  the  cause  of  such  actions  or  suits,  bfit  not 

after ;  and  the  said  other  actions  within  three  years  after  the  end  of  the  present 

[  *716  ]  session,  or  within  six  years  after  the  cause  of  such  actions  *or  soita,  bat  tiot 

after ;  provided  that  nothing  herein  contained  shall  extend  to  any  action  given 

by  any  statute  where  the  tinoe  for  bringing  such  action  is  or  shall  be  by  any 

statute  specially  limited. 

Infaate,  IV.  And  be  it  further  enacted,  that  if  any  person  or  persons  that  is  oir  nre 

femesjco-  or  shall  be  entitled  to  any  such  action  or  suit,  or  to  such  scire  facias^  is  or  are 

vert,  4cc.    ^^  gj^^jj  ^^  ^^  ^^^  ^j^^  ^^  ^^^  ^^^^  cause  of  action  accrued,  within  the  age  of 

twenty-one  years,  feme  covert^  non  compos  meniiSj  or  beyond  the  seas,  then 

such  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they 

commence  the  same  vnthin  such  times  after  their  coming  to  or  being  of  fuit 

age,  discovert,  of  sound  memory,  or  returned  from  beyond  the  seas,  as  other 

persons  having  no  such  impediment  should,  according  to  the  provisions  of  tbis 

Absence     Act,  have  done ;  and  that  if  any  person  or  persons  against  whom  there  shall 

anuTbc-      ^  ^"^  *"^^  cause  of  action  is  or  are,  or  shall  be  at  the  time  such  cause  of 

yoad  saiui    &<^^ion  accrued,  beyond  the  seas,  then  the  person  or  persons  entitled  to  any 

pcovided     such  cause  of  action  shall  be  at  liberty  to  bring  the  same  against  such  person 

tor.  or  persons  within  such  times  as  are  before  limited  after  the  return  of  aoch 

person  or  persons  from  beyond  the  seas. 
Proviso  in      V,  Provided  always  that  if  any  acknowledgment  shall  have  been  nmde 
«Mc  of  ac-  eJiher  by  writing  signed  by  the  party  liable  by  virtue  of  such  indenture,  spe- 
ed^ement    cialty,  or  recognizance,  or  his  agent,  or  by  part  payment  or  part  satisfaction  on 
ia  wntkig,  account  of  any  principal  ojr  interest  being  then  due  thereon,  it  shall  and  may 
or  by  put  be  lawful  for  the  person  or  persons  entitled  to  such  actions  to  bring  his  or  tbetr 
psyment.    action  for  the  money  remaining  unpaid  and  so  acknowledged  to  be  doe  within 
twenty  years  after  such  acknowledgment  by  writing  or  part  payment  or  pait 
satisfaction  as  aforesaid,  or  in  case  the  person  or  persons  entitled  to  such 
action  shall  at  the  time  of  such  acknowledgment  be  under  such  disaUlity  aa 
aforesaid,  or  the  party  making  such  acknowledgment  be,  at  the  time  of  making 
the  same,  beyond  the  seas,  then  within  twenty  years  after  such  disability  shaft 
have  ceased  as  aforesaid,  or  the  party  shall  have  returned  from  beyond  aem^ 
as  the  case  may  be  ;  and  the  plaintiff  or  plaintiffs  in  any  such  action,  or  aor 
indenture,  specialty,  or  recognizance,  may,  by  way  of  replication,  state  so^ 
acknowledgment,  and  that  such  action  was  brought  within  the  time  aforesaid, 
in  answer  to  a  plea  of  this  statute. 
The  liaii-        VI.  And  nevertheless  be  it  enacted,  that  if  any  of  the  sard  actions  jodg* 
tation  af-    menl  be  given  for  the  plaintiff,  and  the  sarrie  be  reserved  by  error,  or  a  Terdiet 
mem^^    pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment  the  jndff- 
oaSaLwry     ^^"^  ^^  given  against  the  plaintiff,  and  he  take  nothing  by  his  plaint,  wnt, 
reversed,     or  bill,  or  if  in  any  of  the  said  actions  the  defendant  shall  be  outlawed,  and 
^         shall  after  reverse  the  outlawry,  that  in  all  such  cases  the  party  plaintiff,  his 
executors  or  administrators,  as  the  case  shall  require,  may  commence  a  newae* 
tion  or  suit  from  time  to  time  within  a  year  after  such  judgment  roTened,  or 
such  judgment  given  against  the  plaintiff,  or  outlawry'  reversed,  and  not  afier. 
Nopait  of     Vlf.  And  be  it  further  enacted,  that  no  pail  of  the  united  kingdom  of 
the  united  Great  Britain  and  Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Aiders 
fc*^^'    ney,  and  Sark,  nor  any  island  adjacent  to  any  of  them,  being  part  of  tbe  do- 
deemed      minions  of  his  Majesty,  shall  be  deemed  to  be  beyond  the  seas  whhin  tim 
beyond       meaning  of  this  Act,  or  of  the  Act  passed  in  the  twenty-ftrst  year  of  the 
the  seas      rejgn  of  King  James  the  first,  intituled  ^  An  Act  for  limitatton  of  Actiona,  and 
within  the  for  avoiding  of  Suits  in  law.'* 

^^th?s°»:t.  ^'^^-  ^^^  ^  ^^  further  enacted,  that  no  plea  in  abatement  for  the  non*join> 
Restriction  ^^^  ^^  ^^X  person  as  a  co-defbndant  shall  be  allowed  in  any  Court  of  eooMnon 
as  to  plea   1a w,  unless  it  shall  be  stated  in  such  plea  that  aux^  peiaon  ia  leaident  within 
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die  jurMKetion  of  the  Court,  and  unless  the  place  of  residence  of  such  person  3  &  4  W. 
•hall  he  stated  with  convenieot  certainty  in  an  affidavit  verifying  such  plea.         ^*^-  ^* 
IX.  And  be  it  further  enacted,  that  to  any  plea  in  abatement  in  any  Court  ^^  a^^jfe- 
df  law  of  the  noD-joinder  of  another  person,  the  plaintiff  may  reply  that  such  ^^joiaSer 

Cirson  has  been  discharged  by  bankruptcy  and  certificate,  or  under  an  Actofaco-de- 
r  the  Helief  of  Insolvent  Debtors.  fendant. 

*X.  And  be  it  farther  enacted,  that  in  all  cases  in  which  aAer  such  plea  in  ^^P^y.^^ 
abatement  the  plaintiff  shall,  without  having  proceeded   to  trial  upon  an  issue  pj^^^^   ^ 
thereon,  commence  another  action  against  the  defendant  or  defendants  in  the  abatement 
aetioQ  in  which  such  plea  in  abatement  shall  have  been  pleaded,  and  the  per-  of  aon- 
•on  or  persons  named  in  such  plea  in  abatement  as  joint  contractors,  if  it  shall  joinder. 
appear  by  the  pleadings  in  such  subsequent  action,  or  on  the  evidence  at  the  [  *^}^J  ] 
trial  thereof,  that  all  tlie  origimal  defendants  are  liable,  but  that  one  or  more  f^'^vislon 
of  the  persons  named  in  such  plea  in  abatement  or  any  subsequent  plea  in  ^^  gabm^ 
abatement  are  not  liable,  as  a  contracting  party  or  parties,  the  plaintiflT  shall  queot  pro- 
nevertheleas  be  entitled  to  judgment,  or  to  a  verdict  and  judgment,  as  the  oeedings 
ease  may  be,  against  the  other  defendant  or  defendants  who  shall  appear  to  ^S^^^^  ^^ 
be  liable ;  and  every  defendant  who  is  not  so  liable  shall  have  judgment,  and  ^^^d^u^ 
•hall  be  entitled  to  his  cq^ts  as  against  the  plaintiff  who  shall  be  allowed  the  a  plea  in 
•ame  as  costs  in  the  cause  against  the  defendant  or  defendants  who  shall  have  abate- 
so  pleaded  in  abatement  the  nonjoinder  of  such  person ;  provided  that  any  laent. 
such  defendant  who  shall  have  so  pleaded  in  abatement  shall  be  at  liberty  on 
the  trial  to  adduce  evidence  of  the  liability  of  the  defendants  named  by  him 
in  such  plea  in  abatement. 

XI.  And  be  it  further  enacted,  that  no  plea  in  abatement  for  a  misnomer  Misnomer 
•hall  be  allowed  in  any  personal  action,  but  that  in  all  cases  in  which  a  mis-  nottobe- 
Bomer  would  but  for  this  Act  have  been  by  law  pleadable  in  abatement  in  P}^®^  ^ 
•uch  actions,  the  defendant  shall  be  at  liberty  to  chuse  the  declaration  to  be  ^ent' 
amended,  at  the  costB  of  the  plaintiflT,  by  inserting  the  right  name,  upon  a 
judge's  summons  founded  on  an  affidavit  of  the  right  name  ;  and  in  case  such 
flumifnons  shall  be  discharged,  the  costs  of  such  application  shall  be  paid  by 

the  party  applying,  if  the  judge  shall  think  fit. 

XII.  And  be  it  further  enacted,  that  in  all  actions  upon  bills  of  exchange  or  Initials  of 
promissory  notes,  or  other  written  instruments,  any  of  the  parties  to  which  are  names 
designated  by  the  initial  letter  or  letters  or  some  contraction  of  the  chri^ian  P^^  ^ 
or  first  name  or  names,  it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail,  ^^^^^ 
and  in  the  process  or  declaration,  to  designate  each  person  by  the  same  initial 

letter  or  letters  or  contraction  of  the  christian  or  first  name  or  names  instead 
of  statinff  the  christian  or  first  same  or  names  in  full. 

XIII.  And  be  it  further  enacted,  that  no  wager  of  law  shall  be  hereafter  Wager  of 
allowed.  law  to  be 

XIV.  And  be  it  farther  enacted,  that  an  action  of  debt  on  simple  contract  abolished. 
•hall  be  maintainable  in  any  Court  of  common  law  against  any  executor  or  f^^^  ^^ 
administrator.  simnlT 

XV.  And  whereas  it  is  expedient  to  lessen  the  expense  of  the  proof  of  oonmust. 

written  or  printed  doctiments,  or  copies  thereof,  on  the  trial  of  causes  ;  be  it  Power  to 

further  enacted,  that  it  shall  and  may  be  lawful  for  the  said  judges,  or  any  the  judges 

such  eight  or  more  of  them  as  aforesaid,  at  any  time  within  five  years  aAer  ^  vakM 

this  Act  shall  take  effect,  to  make  regulations  by  ffeneral  rules  or  orders,  from  f^^!^'  ^ 

.  ..  •  •••II  ...  uons  as  to 

time  to  time,  ra  term  or  m  vacauon,  touchmg  the  voluntary  admission,  upoq  the  adn 

an  application  for  that  purpose  at  a  reasonable  time  before  the  trial,  of  one  sion  of 

party  to  the  other  of  all  such  written  or  printed  documents,  or  copies  of  docu-  written 

ments,  as  are  intended  to  be  offered  in  evidence  on  the  said  trial  by  the  par-  ^^^^* 

ty  requiring  such  admission,  and  touching  the  inspection  thereof  before  such  '"^  ' 

admission  is  made,  and  touching  the  costs  which  may  be  incurred  by  the  proof 

of  such  documents  or  copies  on  the  trial  of  the  cause,  in  case  of  the  omitting 

to  apply  tor  such  admissioD,  <Hr  the  not  producing  of  such  document  or  eopiea 
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3  &  4  V7.   upon  recognizance,  within  ten  years  after  the  end  of  this  present  sesmtt 

4,  c.  42.    Of  within  twenty  years  after  the  cause  of  such  actions  or  snits,  hat  DotaAeri 

the  said  actions  hy  the  party  grieved,  one  year  after  the  end  of  this  present 

session,  or  within  two  years  after  the  cause  of  such  actions  or  suits,  bat  ool 

after ;  and  the  said  other  actions  within  three  years  after  the  end  of  the  preeent 

[  *716  ]  session,  or  within  six  years  after  the  cause  of  such  actions  *or  suits,  hot  not 

after ;  provided  that  nothing  herein  contained  shall  extend  to  any  action  gives 

hy  any  statute  where  the  tinoe  for  hringing  such  action  ia  or  shall  be  by  atij 

statute  specially  limited. 

Infants,  IV.  And  be  it  further  enacted,  that  if  any  person  or  persons  that  ^orm 

femes;  00-   or  shall  be  entitled  to  any  such  action  or  suit,  or  to  such  scire  fadas^  is  or  am 

^rt,  4cc.    Qj,  gijj^u  y^^  ^^  ^^g  ^j^g  Q^  j^jjy  gy^l^  cause  of  action  accrued,  within  the  age  of 

twenty-one  years,  feme  covert^  non  compos  mentis^  or  beyond  the  sess,  Iks 

such  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  diejf 

commence  the  same  within  such  times  after  their  coming  to  or  being  of  foR 

age,  discovert,  of  sound  memory,  or  returned  from  beyond  the  seas,  as  other 

persons  having  no  such  impediment  should,  according  to  the  provisions  of  fhii 

Abs^ce     Act,  have  done ;  and  that  if  any  person  or  persons  against  whom  there  shall 

^te  te-      ^  ^"^  ®"^^  cause  of  action  is  or  are,  or  shall  be  at  the  time  such  cause  rf 

yoad  was    ^^^^^^  accrued,  beyond  the  seas,  then  the  person  or  persons  entittod  to  aoy 

pcovided     such  cause  of  action  shall  be  at  liberty  to  bring  the  same  against  such  persoa 

for.  or  persons  within  such  times  as  are  before  limited  after  the  return  of  such 

person  or  persons  from  beyond  the  seas. 
Proriso  in      V.  Provided  always  that  if  any  acknowledgment  shall  have  been  na^ 
CTse  of  ac-  either  by  writing  signed  by  the  party  liable  by  virtue  of  such  indenture,  spe- 
edffement    cialiy,  or  recognizance,  or  his  agent,  or  by  part  payment  or  part  satisfoctioD  « 
ia  writiDg,  account  of  any  principal  ojr  interest  being  then  due  thereon,  it  shall  and  nay 
or  by  put  be  lawful  for  the  person  or  persons  entitled  to  such  actions  to  bring  his  or  Mf 
W™"^    action  for  the  money  remaining  unpaid  and  so  acknowledged  to  be  doe  witma 
twenty  years  after  such  acknowledgment  by  writing  or  part  payment  or  part 
satisfaction  as  aforesaid,  or  in  case  the  person  or  persons  eniitlcd  to  such 
action  shall  at  the  time  of  such  acknowledgment  be  under  such  disability  as 
aforesaid,  or  the  party  making  such  acknowledgment  be,  at  the  time  of  makiof 
the  same,  beyond  the  seas,  then  within  twenty  years  after  such  disability  shal 
have  ceased  as  aforesaid,  or  the  party  shall  have  returned  from  beyond  sw^ 
as  the  case  may  be  ;  and  the  plaintiff  or  plaintiffs  in  any  such  action,  or  aij 
indenture,  specialty,  or  recognizance,  may,  by  way  of  replication,  state  sow 
acknowledgment,  and  that  such  action  was  brought  within  the  time  aforesaid, 
in  answer  to  a  plea  of  this  statute.  ^      ^^ 

The  liaii*       VI.  And  nevertheless  be  it  enacted,  that  if  any  of  the  said  *<^*'^°*J^5! 
tatioB  af-    nienl  be  given  for  the  plaintiff,  and  the  sarrie  be  reserved  by  error,  or  a  vcrmct 
men?OT*"    P^®®  ^^^  ^^®  plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment  the  ja* 
oatlaw^     'nent  ^  g^^en  against  the  plaintiff,  and  he  take  nothing  by  bis  P**^°[»  ^ 
leveraed.     or  bill,  or  if  in  any  of  the  said  actions  the  defendant  shall  be  ^'^'•T^^jJJ 
^         shall  after  reverse  the  outlawry,  that  in  all  such  cases  the  party  plaioUn,  aw 
executors  or  administrators,  as  the  case  shall  require,  may  commence  a  "2*1 
lion  or  suit  from  time  to  time  within  a  year  after  such  judgment  '®^**jjv 
such  judgment  given  against  the  plaintiff,  or  outlawry' reverrod, and  p*^*?^V* 
Nopait  of     VII.  And  be  it  further  enacted,  that  no  part  of  the  united  kingdonj" 
the  united  Great  Britain  and  Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  AiJiW' 
to^^iEj    "®y'  ^"^  Sark,  nor  any  island  adjacent  to  any  of  them,  being  part  ^{^ ^ 
d«cm^       minions  of  his  Majesty,  shall  be  deemed  to  be  beyond  the  seas  wrtfciB  w^ 
beyond       meaning  of  this  Act,  or  of  the  Act  passed  in  the  twenty-first  yof  ^^    i 
the  seas      reign  of  King  James  the  first,  intituled  "  An  Act  for  limitation  of  Actions,  an 
within  the  for  avoiding  of  Suits  in  law."  .  ^ 

S^thTwt  Vin.  And  be  it  further  enacted,  that  no  plea  in  abatement  for  the  non^ 
Restriction  ^®^  ^^  *"y  person  as  a  co-defendant  shall  be  allowed  m  any  Court  w  ^^^^"^ 
as  to  plea   law,  unless  it  ahall  be  stated  in  such  plea  that  aux^  peiaon  is  resident  Wiw*" 
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die  jurMKetion  of  the  Court,  and  unless  the  place  of  residence  of  such  person  3  &  4  W. 
shall  he  stated  with  conyenient  certainty  in  an  affidavit  verifying  such  plea.        /^'  ^*  ^* 

IX.  And  be  it  further  enacted,  that  to  any  plea  in  abatement  in  any  Court  ^^  &b^e- 
©f  law  of  the  non-joinder  of  another  person,  the  plaintiff  may  reply  that  such  ^^oinder 
person  has  been  discharged  by  bankruptcy  and  certificate,  or  under  an  Act  ofaco-de- 
tbr  the  Belief  of  Insolvent  Debtors.  feadaDt. 

*X.  And  be  it  further  enacted,  that  in  all  cases  in  which  af\er  such  plea  in  ^^P^^.^^ 
abatement  the  plaintiff  shall,  without  having  proceeded  to  trial  upon  an  issue  pj^^^^   ^ 
thereon,  commence  another  action  against  the  defendant  or  defendants  in  the  abatement 
aetion  in  which  such  plea  in  abatement  shall  have  been  pleaded,  and  the  per-  of  non- 
•on  or  persons  named  in  such  plea  in  abatement  as  joint  contractors,  if  it  shall  joinder. 
appear  by  the  pleadings  in  such  subsequent  action,  or  on  the  evidence  at  the  [  *^}^^  ] 
trial  thereof,  that  all  ^  origimal  defendants  are  liable,  but  that  one  or  more  v^'j^isic''^ 
of  the  persons  named  in  such  plea  in  abatement  or  any  subsequent  plea  in  ^^  sa^bm^ 
abatement  are  not  liable,  as  a  contracting  party  or  parties,  the  plaintiflT  shall  queot  pio- 
Oevertheless  be  entitled  to  judgment,  or  to  a  verdict  and  judgment,  as  the  oeedings 
ease  may  be,  against  the  other  defendant  or  defendants  who  shall  appear  to  ^S^^i^^^  the 
be  liable  ;  and  every  defendant  who  is  not  so  liable  shall  have  judgment,  and  ^^^^^^^ 
shall  be  entitled  to  his  copts  as  against  the  plaintiff  who  shall  be  allowed  the  a  plea  in 
same  as  costs  in  the  cause  against  the  defendant  or  defendants  who  shall  have  abate- 
ao  pleaded  in  abatement  the  nonjoinder  of  such  person ;  provided  that  any  ™^^- 
•Qch  defendant  who  shall  have  so  pleaded  in  abatement  shall  be  at  liberty  on 
the  trial  to  adduce  evidence  of  the  liability  of  the  defendants  named  by  him 
ID  such  plea  in  abatement 

XI.  And  be  it  further  enacted,  that  no  plea  in  abatement  for  a  misnomer  Misnomer 
shall  be  allowed  in  any  personal  action,  but  that  in  all  cases  in  which  a  mis-  not  to  be- 
Bomer  would  but  for  this  Act  have  been  by  law  pleadable  in  abatement  in  ^l^^  "^ 
such  actions,  the  defendant  shall  be  at  liberty  to  chuse  the  declaration  to  be  ^ent. 
amended,  at  the  costs  of  the  plaintiff,  by  inserting  the  right  name,  upon  a 
jodge's  summons  founded  on  an  affidavit  of  the  right  name  ;  and  in  case  such 
sumifnons  shall  be  discharged,  the  costs  of  such  application  shall  be  paid  by 

the  party  applying,  if  the  judge  shall  think  fit. 

XII.  And  be  it  further  enacted,  that  in  ail  actions  upon  bills  of  exchange  or  Initials  of 
promissory  notes,  or  other  written  instruments,  any  of  the  parties  to  which  are  names 
designated  by  the  initial  letter  or  letters  or  some  contraction  of  the  chri^ian  P^^  ^ 
or  first  name  or  names,  it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail,  ^  ^"^ 


in 


cases. 


and  in  the  process  or  declaration,  to  designate  each  person  by  the  same  initial 
letter  or  letters  or  contraction  of  the  christian  or  first  name  or  names  instead 
of  statinff  the  christian  or  first  name  or  names  in  full. 

Xllf.  And  be  it  further  enacted,  that  no  wager  of  law  shall  be  hereaAer  Wager  of 
allowed.  law  to  be 

XIV.  And  be  it  farther  enacted,  that  an  action  of  debt  on  simple  contract  abolished. 

shall  be  nnaintainable  io  any  C!ourt  of  common  law  against  any  executor  or  ^^^^  o^ 

«    •  •  .    ^  o  rf  debt  on 

admmistrator.  simple 

XV.  And  whereas  it  is  expedient  to  lessen  the  expense  of  the  proof  of  oon^act. 
written  or  printed  documents,  or  copies  thereof,  on  the  trial  of  causes  ;  be  it  Power  to 
further  enacted,  that  it  shall  and  may  be  lawful  for  the  said  judges,  or  any  the  judges 
such  eight  or  more  of  them  as  aforesaid,  at  any  time  within  hve  years  aAer  ^^  °^^ 
this  Act  shall  take  effect,  to  make  regulations  by  general  rules  or  orders,  from  j^^f^  |^ 
time  to  time,  in  term  or  in  vacation,  touching  the  voluntary  admission,  upoq  the  admis- 
an  application  for  that  purpose  at  a  reasonable  time  before  the  trial,  of  one  sion  of 
party  to  the  other  of  all  such  written  or  printed  documents,  or  copies  of  docu-  written 
nients,  as  are  intended  to  be  offered  in  evidence  on  the  said  trial  by  the  par-  ^?^ 

ty  requiring  such  admission,  and  touching  the  inspection  thereof  before  such 
admission  is  made,  and  touching  the  costs  which  may  be  incurred  by  the  proof 
of  such  documents  or  copiee  on  the  trial  of  the  cause,  in  case  of  the  omitting 
to  apply  lor  such  adniiasioD,  or  the  not  producing  of  such  document  or  eopiea 
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ZSciW.   for  the  purpose  of  obtaining  admission  thereof,  or  of  the  refbaal  to  make  such 
4,  e.  42.     admission,  as  the  case  may  be,  and  as  to  the  said  judges  shall  seem  meet  $ 
and  all  such  rules  and  orders  shall  be  binding  and  obligatory  in  all  Courts  of 
common  law,  and  of  the  like  force  as  if  the  provisions  therein  contained  bad 
been  expressly  enacted  by  parliament 
Writs  of         XVI.  And  whereas  it  would  also  lesson  the  expense  of  the  trials  and  prereol 
inqiiiiy       delay  if  such  writs  of  inquiry  as  hereinafter  mentioned  were  executed,  aod 
under  the    such  issues  as  hereinafter  mentioned  were   tried,  before   the   sheriff  of  the 
y'wilf  ^^  county  where  the  venue  is  laid  ;  be  it  therefore  enacted,  that  all  writs  issued 
c.  11  to  be  *tinder  and  by  virtue  of  the  statute  passed  in  session  of  parliament  held  ia 
execated     the  eighth  and  ninth  years  of  the  reign  of  King  William  the  Third,  intitoled 
before  the   *«  An  act  for  the  better  preventing  frivolous  aod  vexatious  Suits,*'  shall,  vadtm 
^^Has        ^^^  Court  where  such  action  is  pending,  or  a  judge  of  one  of  the  said  superior 
otherwise    ^^^>  ^^^'^  Otherwise  order,  direct  the  sheriff  of  the  county  where  the  actioo 
oidered.      shall  be   brought  to  summon  a  jury  to  appear  before  such  sheriff,  instead  of 
[  *718  1  the  justices  or  justice  of  assize  or  nisi  prius  of  that  county,  to  inquire  of  (be 
truth  of  the  breaches  suggested,  and   assess  the  damages  that  the  plaintiff 
shall  have  sustained  thereby,  and  shall  command  the  said  sheriff  to  make  re« 
turn  thereof  to  the  Court  from  whence  the  same  shall  issue  at  a  day  certaio, 
in  term  or  in  vacation,  in  such  writ  to  be  mentioned ;  and  such   proceediogji 
shall  be  had  after  the  return  of  such  writ  as  are  in  the  said  statutes  in  that  be- 
half mentioned,  in  like  manner  as  if  such  writ  had  been  executed  before  a  jus* 
tice  of  assize  or  nisi  prius. 
Power  to         XVII.  And  be  it  further  enacted,  that  in  any  action  depending  in  any  of 
direct  is-     the  said  superior  Courts  for  any  debt  on  demand  in  which  the  sum  sought  to 
TOes  join-    ^  recovered,  and  indorsed  on  the  writ  of  summons,  shall  not  exceed  twenqr 
taiD  ac-      pounds,  it  shall  be  lawful  for  the  Court  in  which  such  suit  shall  be  depjodiogi 
tions  to  be   or  any  judge  of  any  of  the  said  Courts,  if  such  court  or  judge  shall  be  satis- 
tried  be-     jged  that  the  trial   will  not  involve  any  difficult  question  of  fact  or  law,  and 
^h^'^^^      such  Court  or  judge  shall  think  fit  so  to  do,  to  order  and  direct  that  the  isuo 
anylud«e.  ^^  >9sues  joined  shall  be  tried  before  the  sheriff  of  the  county  where  the  acuoo 
"  is  brought,  or  any  judge  of  any  Court  of  record  for  the  recovery  of  debt  in 
such   county,  and  for  that  purpose  a  writ  shall  issue  directed  to  such  sberio, 
commanding  him  to  try  such  issue  or  issues,  by  a  jury  to  be  summooed  by 
him^  and  to  return  such  writ,  with  the  finding  of  the  jury  thereon  indorsed,  at 
a  day  certain,  in  term  or  in  vacation,  to  be  named  in  such  writ ;  and  thereupon 
Upon  the    such  sheriff  or  judge  shall  summon  a  jury,  and  shall  proceed  to  try  such  issue 
return  of  a  or  issues. 

writ  of  in-  XVIII.  And  be  it  further  enacted,  that  at  the  return  of  any  such  writ  of  ia- 
2iS^o?is-  ^^^^y^  ^^  ^''^  ^^^  ^^®  ^^^  ^^  ®"^^  issue  or  issues  aforesaid,  costs  shall  be 
saes,  taxed,  judgment  signed,  and  execution  issued  forthwith,  unless  the  sberin  or 

judgment  his  deputy  before  whom  such  writ  of  inquiry  may  be  executed,  or  such  shcriffi 
to  be  sign-  deputy,  or  judge,  before  whom  such  trial  shall  be  had,  shall  certify  under  bif 
&c.'*^**^'  hand  upon  such  writ  that  judgment  ought  not  to  be  signed  until  the  defendant 
Sheriff  as  ^^^^^  ^*^®  ^^  *"  opportunity  to  apply  to  the  Court  for  a  new  inquiry  or  tnaii 
to  such  is-  or  a  judge  of  any  of  the  said  Courts  shall  think  fit  to  order  that  judgment  or 
sues,  to  execution  shall  be  stayed  till  a  day  to  be  named  in  such  order  ;  and  the  vei^ 
Wo  the  diet  of  such  jury  on  the  trial  of  such  issue  or  issues  shall  be  as  valid  and  oi 
like  pow-  jjj^  ijijg  fQj.^g  ^  a  verdict  of  a  jury  at  nisi  prius  ;  and  the  sheriff  or  his  dep 
jodm  at  ^y»  ^^  judge,  presiding  at  the  trial  of  such  issue  or  issues,  shall  have  the  iJ*o 
nisi  prius.  powers  with  respect  to  amendment  on  such  trial  as  are  hereinafter  given  to 
Provisions  judges  at  nisi  prius. 

^^  to  *  *'      ^'^  Provided  also,  that  all  and  every  the  provisions  contained  in  the  slat- 
^^  tQ  **"  ute  made  and  passed  in  the  first  year  of  the  reign  of  his  present  *f*i®[^! !?! 
such  writs  tituled  "  An  Act  for  the  more  speedy  Judgment  and  Execution  *"  ^^**^ 
of  inquiry  brought  in  his  Majesty's  Courts  of  Law  at  Westmmster,  and  in  the  ^"^  . 
and  issues.  Common  Pleas  of  the  County  Palatine  of  Lancesler,  and  for  amendiflg  «* 
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Law  as  to  judgment  on  a  CognmU  Actionem  in  Cases  of  Bankruptcy,**  shall,  3  &  4  W. 
so  far  as  the  same  are  applicable  thereto,  be  extended  and  applied  to  judgments  ^i  ^'  ^^ 
and  executions  upon  such  writs  of  inquiry  and  writs  for  the  trials  of  issues,  in 
like  manner  as  if  the  same  were  expressly  re-enacied  herein. 

XX.  And  be  it  further  enacted,  ihat  from  and  aAer  the  first  day  of  June,  Sheriffs  to 
one  thousand  eight  hundred  and  thirty-three,  the  sheriff  of  each  county  in  name  dep- 
England  and  Wales  shall  severally  name  a  sufficient  deputy,  who  shall  be  ^^^^},  ^^  . 
resident  or  have  an  office  within  one  mile  Aom  the  Inner  Temple  Hall,  for  the  j^ndraV^ 
receipt  of  writs,  granting  warrants  thereon,  making  returns  thereto,  and  ac-    ■ 
cepting  of  all  rules  and  orders  to  be  made  on  or  touching  the  execution  of  any 
process  or  writ  to  be  directed  to  such  sheriff. 

*XXL  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  defendant  in  It'^^^  ^ 
all  personal  actions,  (except  actions  for  assault  and  battery,  false  imprison-  ?^"^"V 
ment,  libel,  slander,  malicious  arrest  or  prosecution,  criminal  conversation,  lowed^o 
or  debauching  of  the  plaintiflT's  daughter  or  servant,)  by  leave  of  any  of  the  pay  moa- 
said  superior  Courts  where  such  action  is  pending,  or  a  judge  of  any  of  the  ney  into 
said  superior  Courts,  to  pay  into  Court  a  sum  of  money  by  way  of  compen*  ^*"1  ^ 
sation  or  amends,  in  such  manner  and  under  such  regulations  as  to  the  payment  ^q^JL"^' 
of  costs  and  the  form  of  pleadings  as  the  said  judges,  or  such  eight  or  more  of  judge's  or- 
them  as  aforesaid,  shall,  by  any  rules  or  orders  by  them  to  be  from  time  to  der. 
time  made,  order  and  direct. 

XXIL  And  whereas  unnecessary  delay  and  expense  is  sometimes  occa-  Power  to 
sioned  by  the  trial  of  local  actions  in  the  county  where  the  cause  of  action  has  <^rect  lo- 
arisen ;  be  it  therefore  enacted,  that  in  any  action  depending  in  any  of  the  said  ^i^^°2 
superior  Courts,  the  venue  in  which  is  by  law  local,  the  Court  in  which  such  j^  g^. 
action  shall  be  depending,  or  any  judge  of  any  of  the  said  Courts,  may,  on  the  country, 
application  of  either  party,  order  the  issue  to  be  tried,  or  writ  of  inquiry  to  be 
executed,  in  any  other  county  or  place  than  that  in  which  the  venue  is  laid  ; 
and  for  that  purpose  any  such  Court  or  judge  may  order  a  suggestion  to  be 
entered  on  the  record,  that  the  trial  may  be  more  conveniently  had,  or  writ  of 
inquiry  executed,  in  the  county  or  place  where  the  same  is  ordered  to  take 
place. 

XXIII.  And  whereas  great  expense  is  oAen  incurred,  and  delay  of  failure  Allowing 
of  justice  takes  place,  at  trials,  by  reason  of  variances  as  to  some  particular  or  amend- 
particulars  between  the  proof  and  the  record,  or  setting  forth  on  the  record  or  ISf**^^ 
document  on  which  the  trial  is  had,  of  contracts,  customs,  prescriptions,  names,  ^^  ^j^^  ^. 
and  other  matters  or  circumstances  not  material  to  the  merits  of  the  case  and  cordincer- 
by  the  mis-statement  of  which  the  opposite  party  cannot  have  been  prejudiced,  tain  cases. 
and  the  same  cannot  in  any  case  be  amended  at  the  trial,  except  where  the 
variance  is  between  any  matter  in  writing  or  in  print  produced  in  evidence  and 
the  record :  and  whereas  it  is  expedient  to  allow  such  amendments  as  herein- 
afVer  mentioned  to  be  made  on  the  trial  of  the  cause ;  be  it  therefore  enacted, 
that  it  shall  be  lawful  for  any  Court  of  Record,  holding  plea  in  civil  actions, 
or  any  judge  setting  at  nisi  prius,  if  such  Court  or  judge  shall  see  fit  so  to  do, 
•to  cause  the  record,  writ  or  document  on  which  any  trial  may  be  pending  be- 
fore any  such  Court  or  judge,  in  any  civil  action,  or  in  any  information  in  the 
nature  of  a  quo  warranto^  or  proceedings  on  a  mandamus^  when  any  variance 
ahall  appear  between  the  proof  and  the  recital  or  setting  forth  on  the  record, 
writ,  or  document  on  which  the  trial  is  proceeding,  of  any  contract,  custom, 
prescription,  name,  or  other  matter,  in  any  particular  or  particulars  in  the  judg- 
'ment  of  sueh  Court  or  judge  not  material  to  the  merits  of  the  case,  and  by 
which  the  opposite  party  cannot  have  been  prejudiced  in  the  conduct  of  his 
acUon,  prosecution,  or  defense,  to  be  forthwith  amended  by  some  officer  of  the 
Court  or  otherwise,  both  in  the  part  of  the  pleadings  where  such  variance  oc- 
curs, and  in  every  other  part  or  the  pleadings  which  it  may  become  necessa- 
ry to  amend,  on  such  terms  as  to  payment  of  costs  to  the  other  party,  or  post- 
poning the  trial  to  be  bad  before  the  same  or  another  jury,  or  both  payment  of 


719  AFPENMX 

3  &  4  W.  costs  and  postponement,  as  such  Court  or  judge  shall  think  raasonaWe ;  mod 
A,  c/42.  in  case  such  yariance  shall  be  in  some  particular  or  particulars  in  the  judgmeot 
of  such  Court  or  judge  not  material  to  the  merits  of  the  case,  but  such  as  that 
the  opposite  party  may  have  been  prejudiced  thereby  in  the  conduct  of  his  ac« 
tion,  prosecution  or  defense,  then  such  Court  or  judge  shall  have  power  to 
cause  the  same  to  be  amended,  upon  payment  of  costs  to  the  other  party,  and 
withdrawing  the  record  or  postponing  the  trial  as  aforesaid,  as  such  Court  or 
judge  shall  think  reasonable  ;  and  after  any  such  umendment  the  trial  shall  pro- 
ceed, in  case  the  same  shall  be  proceeded  with,  in  the  same  manner  in  all  le^ 
spects,  both  with  respect  to  the  liability  of  witnesses  to  be  indicted  for  per^ 
jury,  and  otherwise,  as  if  no  such  variance  had  appeared ;  and  in  case  such 
trial  shall  be  had  at  nisi  prius  or  by  virtue  of  such  writ  as  aforesaid,  the  order  for 
[  *720  3  ^^^  amendment  shall  be  indorsed  on  the  postea  or  the  writ,  *as  the  case  oiaj 
be,  and  returned  together  with  the  record  or  writ,  and  thereupoa  such  papers, 
rolls,  and  other  records  of  the  Court  from  which  such  record  or  writ  issued,  aa 
it  may  be  necessary  to  amend,  shall  be  amended  accordingly ;  and  id  case  tba 
trial  shall  be  had  in  any  Court  of  Kecord,  then  the  order  for  amendment  afaall 
be  entered  on  the  roll  or  other  document  upon  which  the  trial  shall  be  had ; 
provided  that  it  shall  be  lawful  for  any  party  who  is  dissatisfied  with  the  de- 
cision of  such  judge  at  nisi  prius,  sheriff,  or  other  officer,  respecting  his  allow- 
ance  of  any  such  amendment,  to  apply  to  the  Court  from  which  such  record 
or  writ  issued  for  a  new  trial  upon  that  ground,  and  in  case  any  such  CcNirt 
shall  think  such  amendment  improper,  a  new  trial  shall  be  granted  accord- 
ingly, on  such  terms  as  the  Court  shall  think  fit,  or  the  Court  shall  mako  aoch 
p        ^      other  order  as  to  them  may  seem  meet 

^Smt        XXIV.  And  be  it  further  enacted,  that  the  said  Court  or  jud^e  shall  and 

or  judge     may,  if  they  or  he  think  fit,  in  all  such  cases  of  variance,  instead  of  caosing 

to  direct     the  record  or  document  to  be  amended  as  aforesaid,  direct  the  jury  to  find  tks 

the  facts     f^^^  qj.  f^^^jg  according  to  the  evidence,  and  thereupon  such  finding  shall  be 

found  spe-  ^^^^^^  ^^  ^^^^  record  or  document,  and  notwithstanding  the  finduig  on  the 

cially.        issue  joined,  the  said  Court  or  the  Court  from  which  the  record  has  issued 

shall,  if  they  shall  think  the  said  variance  immaterial  to  the  merits  of  the  case, 

and  the  mis«statement  such  as  conld  not  have  prejudiced  the  opposite  par^  in 

the  conduct  of  the  action  or  defence,  give  judgment  according  lo  the  very 

right  and  judgment  of  the  case. 

Power  to        XXV.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  parties  in 

state  a       g^^y  action  or  information,  after  issue  joined,  by  consent  and  by  order  of  any 

^e^  with-  ^^  ^^®  judges  of  the  said  superior  Court,  to  state  the  facts  of  the  case,  in  the 

out  pro-      form  of  a  special  case,  for  the  opinion  of  the  Court,  and  to  agree  that  a  judit- 

ceeding  to  ment  shall  be  entered  for  the  plaintiff  or  defendant,  by  confession  or  of  as& 

^"^-         proseqwiy  immediately  after  the  decision  of  the  case,  or  otherwise  as  the  Comt 

may  think  fit ;  and  judgment  shall  be  entered  accordingly. 

Witnesses       XXVL  And  in  order  to  render  the  rejection  of  witnesses  on  the  pound  of 

TOlelv  m     ii^^^^'^  ^^^  frequent,  be  it  further  enacted,  that  if  any  witness  shall  be  ob^eci- 

account  of  ^^  ^  <>^  incompetent  on  the  ground  that  the  verdict  or  judgmeot  in  the  action 

the  yer-      on  which  it  shall  be  proposed  to  examine  him  would  be  admisuble  in  evi- 

diet  to  be     dence  for  or  against  him,  such  witness  shall  nevertheless  be  examined,  but  in 

^^°^^^^     that  case  a  verdict  or  judgment  in  that  action  in  favor  of  the  party  on  whose 

behalf  he  shall  have  been  examined  shall  not  be  admissible  in  evidence  for 

him  or  any  one  claiming  under  him,  nor  shall  a  verdict  or  judgment  against 

the  party  on  whose  behalf  he  shall  have  been  examined  he  admissible  in  et i* 

dence  against  him  or  any  one  claiming  under  him. 

Directions       XXVU.  And  be  it  further  enacted,  that  the  name  of  every  witness  otjeoted 

to  indorse   ^  ^g  incompetent  on  the  ground  that  such  verdict  or  judgment  would  be  ad- 

^^th^^t-  Bi>M^hle  in  evidence  for  or  against  him,  shall  at  the  trial  be  indorsed  on  the 

ness  on      record  or  document  on  which  the  trial  shall  be  had,  together  with  the  name  of 

the  record,  the  party  on  whose  behalf  he  was  examined,  by  sonae  officer  ot  the  Court,  at 
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the  request  of  either  party,  and  shall  be  afterwards  entered  on  the  record  of  3  ^  4  W. 
the  judgment ;  and  such  indorsement  or  entry  shall  be  sufficient  evidence  that  4,c.42. 
such  witness  was  examined  in  any  subsequent  proceeding  in  which  the  verdict 
or  judgment  shall  be  afibrded  in  evidence. 

XXVIII.  And  be  it  further  enacted,  that  upon  all  debts  or  sums  certain,  Jary  em- 
payable  at  a  certain  time  or  otherwise,  the  jury  on  the  trial  of  any  issue,  or  on  powered 
any  inquisition  of  damages,  may,  if  they  shall  think  fit,  allow  interest  to  the  !^  ^^^^^ 
creditor  at  a  rate  not  exceeding  the  current  rate  of  interest  from  the  time  when  ^^ 
such  debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by  debts. 
virtue  of  some  written  instrument  at  a  certain  time,  or  if  payable  otherwise, 
then  from  the  time  when  demand  of  payment  shall  have  been  made  in  writing, 
so  as  such  demand  shall  give  notice  to  the  debtor  that  interest  will  be  claimed 
from  the  date  of  such  demand  until  the  term  of  payment ;  provided  that  interest 
shall  be  payable  in  all  cases  in  which  it  is  now  payable  by  law. 

•XXIX.  And  be  it  further  enacted,  that  the  jury  on  the  trial  of  any  issue,  [  •721  1 
or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  give  damages  fa  certain 
in  the  nature  of  interest,  over  and  above  the  value  of  the  goods  at  the  time  actions  the 
of  the  conversion  or  seizure,  in  all  actions  of  trover  or  trespass  de  bonis  aS"  ^^  '^^ 
parUUis^  and  over  and  above  the  money  recoverable  in  all  actions  on  policies  |g^  j^  ^^ 
of  assurance  made  after  the  passing  of  this  Act.  nature  of 

XXX.  And  be  it  further  enacted,  that  if  any  person  shall  sue  out  any  writ  interest. 
of  error  upon  any  judgment  whatsoever  given  in  any  Court  in  any  action  per-  Interest  to 
sonal,  and  the  Court  of  error  shall  give  judgment  fbr  the  defendant  thereon,  ^  ^Uow- 
tben  interest  shall  be  allowed  by  the  Court  of  error  for  such  time  as  execution  ^ts  of 
has  been  delayed  by  such  writ  of  error,  for  the  delaying  thereof.  error  for 

XXXL  And  be  it  further  enacted,  that  in  every  action  brought  by  any  ex-  the  time 

ecutor  or  administrator  in  right  of  the  testator  or  intestate,  such  executor  or  ^^  ^^^' 

administrator  shall,  unless  the  Court  in  which  such  action  is  brought,  or  a  b^^^g. 

judge  of  any  of  the  said  superior  Courts  shall  otherwise  order,  be  liable  to  layed. 

pay  costs  to  the  defendant  in  case  of  being  nonsuited  or  a  verdict  passing  Executors 

against  the  plaintiff,  and  in  all  other  cases  in  which  he  would  be  liable  if  such  suing  in 

plaintiff  were  suing  in  his  own  right  upon  a  cause  of  action  accruing  to  him*  right  of 

self;  and  the  defendant  shall  have  judgment  for  costs,  and  they  shall  be  Jhetesta- 

J  •    i-iA  JO  »  J  tor  to  pay 

recovered  in  liKe  manner.  cog^g^  ^^ 

XXXII.  And  be  it  further  enacted,  that  where  several  persons  shall  be  q^^  ^^ 
made  defendants  in  any  personal  action,  and  any  one  or  more  of  them  shall  more  of 
have  a  nolle  prosequi  entered  as  to  him  or  them,  or  upon  the  trial  of  such  ac-  several 
tion  shall  have  a  verdict  pass  for  him  or  them,  every  such  person  shall  have  defend- 
judgment  for  and  recover  his  reasonable  costs,  unless,  in  the  case  of  a  trial,  fgi^^^ 
the  judge  before  whom  such  cause  shall  be  tried  shall  certify  upon  the  record  p^s^qui 
under  his  hand,  that  there  was  a  reasonable  cause  for  making  such  person  a  or  a  ver- 
defendant  in  such  action.  ^ict  shall 

XXXlil.  And  be  it  further  enacted,  that  where  any  nolle  prosequi  shall  *^^®  *^^- 
have  been  entered  upon  any  count,  or  as  to  part  of  any  declaration,  the  de-  Where 
fendant  shall  be  entitled  to,  and  have  judgment  for,  and  recover  his  reasona- ^^^^^^^^^ 
ble  costs  in  that  behalf.  ed  upon 

XXXIV.  And  be  it  further  enacted,  that  in  all  writs  of  scire  facias  the  any  count, 
plaintiff  obtaining  judgment  or  an  award  of  execution  shall  recover  his  costs  ^^* 

of  suit  upon  a  judgment  by  default  as  well  as  upon  a  judgment  after  plea  Plaintiff  in 
pleaded  or  demurrer  joined ;  and  that  where  judgment  shiall  be  given  either  ^*^^ 
for  or  against  a  plaintiff  or  demandant,  or  for  or  against  a  defendant  or  tenant  piaiQtiffor 
upon  any  demurrer  joined  in  any  action  whatever,  the  party  in  whose  favor  defendant 
such  judgment  shall  be  given  shall  also  have  judgment  to  recover  his  costs  in  on  demur- 
that  behalf.  J^^**' 

XXXV.  And  whereas  it  is  provided  in  and  by  a  statute  passed  in  the  sixth  ^^^^ 
year  of  the  reisn  of  his  late  Majesty,  intituled  '•'•  An  act  for  consolidating  and  ^^  ^^ 
amending  the  Law  relative  to  Jurors  and  Juries,"  that  the  person  or  party  special  jn- 
who  shall  apply  for  a  special  jury  shall  pay  the  fees  for  striking  such  jury, 

Vol.  I.  91 
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3  &  4  W.  and  all  the  expenses  occasioned  by  the  trial  of  tHe  cause  by  the  same,  and 

4,  c.  42.    ^[ngXi  Dot  have  any  further  or  other  allowance  for  the  same,  npon  taxation  of 

lies  in        costs,  than  such  person  or  party  would  be  enthled  unto  in  case  the  cause  had 

no^uit  *     ^^^  ^"^'^^  ^y  *  common  jury,  unless  the  judge  before  whom  the  cause  is  tried 

6  G,  4  c.  shall,  immediately  aAer  the  verdict,  certify  under  his  hand,  upon  the  back  of 

50.  the  record,  that  the  same  was  a  cause  proper  to  be  tried  by  a  special  jury: 

and  whereas  the  said  provision  does  not  apply  to  the  cause  in  which  the  plaintiff 

has  been  nonsuited,  and  it  is  expedient  that  the  judge  should  have  such  power 

of  certifying  as  well  when  a  plaintiff  is  nonsuited  as  when  he  has  a  verdict 

against  him ;  be  it  therefore  enacted,  that  the  said  provisions  of  the  said  hist- 

mentioned  act  of  parliament,  and  every  thing  therein  contained,  shall  apply  to 

cases  in  which   the  plaintiff  shall  be   nonsuited  as  well  as  to  cases  in  which  a 

verdict  shall  pass  against  him. 

Power  to         XXXVl.  And   whereas  it  would  tend  to  the  better  dispatch   of  business, 

make  reg-  and  would   be  more  convenient,  and  better  assimilate  the  practice  and  pro- 

ulations  as  mote  uniformity  in  the  allowance  of  costs,  if  the  officers  on  the   plea  side  of 

to  the  offi-  m^Y^Q  Courts  of  King's  Bench  and  Exchequer,  and  the  officers  of  the  Court  of 

^)i  Common  Pleas  at  Westminster,  who  now  perform  the  duties  of  taxing  costs. 

Court  at      were  to  be  empowered  to  lay  costs  which  have  arisen  or  may  arise  in  each  of 

Westmin-    the  said  Courts  indiscriminately  ;  be  it  therefore  enacted,  that  it  shall  be  law- 

sier  taxing  ^^i  ^^y  ^^^  judges  of  the  said  Courts,  or  such  eight  or  more  of  them  afore- 

r^*799  1  ^^^'  ^y  ^^y  ^^  ^'  order  to  be  from  time  to  time  made,  in  term  or  vacation, 

1-    '  ^^  J  iQ  make  such  regulations  for  the  taxation  of  costs  by  any  of  the  said  officers 

of  the  said  Courts  indiscriminately  as  to  them  may  seem  expedient,  although 

such  costs  may  not  have'  arisen  in  respect  of  business  done  in  the  Court  to 

which  such  officer  belongs,  and  to  appoint  some  convenient  place  in  which  the 

business  of  taxation  shall  be  transacted  for  all   the  said  Courts,  and  to  alter 

the  same  when  and  as  it  may  seem  to  them  expedient. 

Executors       XXXVIl.  And  be  it  further  enacted,  that  it  shall  be  lawful   for  the  exec- 

ot  lessor     ^0^3  or  administrators  of  any  lessor  or  landlord   to  distrain   upon  the  lands 

J^y  ^^^"     demised  for  any  term,  or  at  will,  for  the  arrearages  of  rent  due  to  such  lessor 

arrears  in  or  landlord  in  his  lifetime,  in  like   manner  as  such  lessor  or  landlord  might 

his  life-      have  done  in  his  lifetime. 

time.  XXXVIII.  And   be  it  further  enacted,  that  such  arrearages  may  be  dis- 

Arrears  trained  for  after  the  end  or  determination  of  such  term  or  lease  at  will,  in  the 
may  be  game  manner  as  if  such  term  or  lease  had  not  been  ended  or  determined  ; 
for^^Uhin  P^vided  that  such  distress  be  made  within  the  space  of  six  calender  months 
six  months  aAer  the  determination  of  such  term  or  lease,  and  during  the  continuance  of 
after  de-  the  possession  of  the  tenant  from  whom  sueh  arrears  become  due  :  provided 
terminar  ^\^^  ^\^^^  ^\\  ^j^^  every  the  powers  and  provisions  in  the  several  statutes  made 
term  i^lating  to  distresses  for  rent  shall  be  applicable  to  the  distresses  so  made  as 

Submis-      aforesaid. 

sion  to  ar-       XXXIX.  And   whereas  it  is  expedient  to  render  references  to  arbitration 

bitration     more  effectual ;  be  it   further  enacted,  that  the   power  and  authority  of  any 

by  rule  of  arbitrator  or  umpire  appointed  by  or  in  pursuance  of  any  rule   of  Court,  or 

oTto  be   i"^g®'*  order,  or  order  of  nisi  prius,  in  any  action  now  brought  or  which  shall 

revocable    be  hereaAer  brought,  or  by   or  in   pursuance  of  any  submission  to  reference 

without      containing  an  agreement  that  such  submission  shall  be  made  a  rule  of  any 

leave  of      Qf  his   majesty's  Courts  of  Record,  shall  not  be  revocable  by   any   party  to 

the  Court.   ^^^^  reference  without  the  leave  of  the  Court  by  which  such  rule  or  order 

shall  be  made,  or  which  shall  be  mentioned  in  such  submission,  or  by  leave  of 

a  judge  ;  and  the  arbitrator  or  umpire  shall  and  may  and  is  hereby  required  to 

proceed  with  reference  notwithstanding  any  such  revocation,  and  to  make 

such  award,  although  the  person  making  such  revocation  shall  not  afterwards 

attend  the  reference  ;  and  that  the  Court  or  any  judge  thereof  may  from  time 

to  time  enlarge  the  term  for  any  such  arbitrator  making  his  award. 

Power  to        XL.  And  be  it  further  enacted,  that  when  any  reference  shall  have  beer 

compel 
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made  by  any  such  rule  or  order  aa  aforeaaid,  or  by  any  subroiaaioa  contained  3A,iW. 
in  such  agreement  as  aforesaid,  it  shall  be  lawful  for  the  Court  by  which  such  ^f  ^-  ^' 
rule  or  oiSer  shall  be  made,  or  which  shall  be  mentioned  in  such  agreement,  [^^^^^ 
or  for  any  judge,  by  rule  or  order  to  be  made  for  that  purpose,  to  command  d^ee  of 
the  attendance  and  examination  of  any  person  to  be  named,  or  the  production  witnes- 
of  any  documents  to  be  nientioned  in  such  rule  or  order ;  and   the  disobedi-  ses. 
ence  to  any  such  rule  or  order  shall  be  deemed  a  contempt  of  Court,  if,  in  ad* 
dition  to  the  service  of  such  rule  or  order,  an  appointment  of  the  time  and 
place  of  attendance  in  obedience  thereto,  signed  by  one  at  least  of  the  arbi- 
trators, or  by  umpire,   before  whom  the  attendance  is  required,   shall  also 
be  served  either  together  with  or  after  the  service  of  such  rule  or  order :  pro- 
vided always,  that  every  person  whose  attendance  shall  be  so  required  shall 
be  entitled  to  the  like  conduct-money,  and  the  payment  of  expenses  and  for  loss 
of  time,  as  for  and  upon  attendance  at  any  trial :  provided   also,  that  the  ap- 
plication made  to  such  Court  or  judge  for  such  rule  or  order  shall  set  forth 
the  county  where  such  witness  is  residing  at  the  time,  or  satisfy  such  Court  or 
judge  that  such  person  cannot  be  found  :  provided  also,  that  no  person  shall 
be  compelled  to  produce,  under  any  such  rule  or  order,  any  writing  or  other      ^ 
document  that  he  would  not  be  compelled  to  produce  *at  a  trial,  or  to  attend  at  L    '  "^  J 
more  than  two  consecutive  days,  to  be  named  in  such  order. 

XLl.  And  be  it  further  enacted,  that  when  in  any  rule  or  order  of  reference,  Ptwcr  for 
or  in  any  submisson  to  arbitration  containing  an  agreement  that  the  submis-  J   ,      u^. 
sion  shall  be  made  a  rule  of  Court,  it  shall  be  ordered  or  agreed  that  the  wit-  ^g^  g^  ^uie 
nesses  upon  such  reference  shall  be  examined  upon  oath,  it  shall  be  lawful  for  of  Court  to 
the  arbitrator  or  umpire,  or  any  one  arbitrator,  and  he  or  they  are  hereby  au-  administer 
ihorized  and  required,  so  to  administer  an  oath  to  such  witnesses,  or  to  take  ^^^^' 
their  affirmation  in  cases  where  afBrmation  is  allowed  by  law  instead  of  oath  : 
and  if  upon  such  oath  or  affirmation  any  person  making  the  same  shall  wil- 
fully and  corruptly  give  any  false  evidence,  every  person  offending  shall 
be  deemed  and  taken  to  be  guilty  of  perjury,  and  shall  be  prosecuted  and  pun- 
ished accordingly. 

XLII.  And  whereas  it  would  be  convenient  if  the  power  of  the  superior  Power  of 
courts  of  common  law  and  equity  at  Westminster  to  grant  commissions  for  graniing: 
taking  affidavits  to  be  used  in  the  said  Courts  respectively  should  be  extend-  gj^^g  ^^ 
ed  ;  be  it  further  enacted  by  the  authority  aforesaid,  that  the   lord  high  chan-  take  affi- 
cellor,  lord  keeper  or  lords  commissioners  of  the   great  seal,  the  said  Courts  davits  to 
of  law,  and  the  several  judges  of  the  same,  shall  have  such  and  the  same  ?^°^  )P 
powers  for  granting  commissions  for  taking  and  receiving  affidavits  in  Scot-  ^^nd  Ire- 
land and  Ireland,  to  be  used  and  read  in  the  said  Courts  respectively,  as  they  land. 
now  have  in  all  and  every  the  shires  and  counties  within  the  kingdom  of 
England,  and  dominion  of  Wales,  and  town  of  Berwick-upon-Tweed,  and  in 
the  Isle  of  Man,  by  virtue  of  the  statutes  now  in  force ;  and  that  all  and 
every  person  and  persons  wilfully  swearing  or  affirming  falsely  in  any  affidavit 
to  be  made  before  any  person  or  persons  who  shall  be  so  empowered  to  take 
affidavits  under  the  authority  aforesaid  shall  be  deemed  guilty  of  perjury,  and 
shall  incur  and  be  liable  to  the  same  pains  and  penalties  as  if  such  person  bad 
wilfully  sworn  or  affirmed  falsely  in  the  open  Court  in  which  such  affidavit 
shall  be  entitled,  and  be  liable  to  be  prosecuted  for  such  perjury  in  any  Court 
of  competent  jurisdiction  in  that  part  of  the  United  Kingdom   in  which  such 
offence  shall  have  been  committed,  or  in  that  part  of  the  United  Kingdom  in 
which  such  person  shall  be  apprehended  on  such  a  charge. 

XLIII.    And  whereas  the  observance  of  holidays  in  the  said  Courts  of  For  the 
common  law  during  term  time,  and  in  the  officers  belonging  to  the  same,  on  abolition 
the  several  days  on  which  holidays  are  now  kept,  is  very  inconvenient,  and  of  certain 
tends  to  delay  in  the  administration  of  justice  ;  be  it  therefore  enacted  by  the    ^  ^  ^^*' 
authority  aforesaid,  that  none  of  the  several  days  mentioned  in  the  statute 
passed  in  the  sessions  of  parliament  holdeu  in  the  fifth  and  sixth  years  of  the 
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5  &  6     reiffo  of  King  Edward  the  Sixth,  intituled  ^*  An  Act  for  keeping  HoliAeys 

£dv.  6, 0.  and  Fasting  Days,''  shall  be  obeerved  or  kept  in  the  eaid  Coeiti,  or  in  the 

several  offices  belonging  thereto,  except  Sundays,  the  day  of  the  Nativity  of 

our  LfOrd  and  the  three  following  days,  and  Monday  and  Tueeday  in  Easter 

week. 

Com-  XLIV.    And  be  it  further  enacted,  that  this  statute  shall  commence  and 

^^^^\      take  effect  on  the  first  day  of  Jane  one  thoosand  eisht  hundred  and  thirty- 

ment  of       ^,  -^  °  ^ 

act.  three. 

J.  XLV.  And  be  it  further  enacted,  that  nothing  in  this  Act  shall  extend  to 

tend  to  ^^  ^^^^  P^'^  ^^  ^^^  United  Kingdom  called  Ireland,  or  that  part  of  the  United 
Ireland  or  Kingdom  called  Scotland,  except  in  the  cases  hereinbefore  specially  men* 
Scotkuid.    Uoned. 

ofEui«  REGULiE  GENERALES. 

OF  COUKT- 

Reg.  Gen.  TxiNITY  TeRM.      1   WlLLIAJlC  IV.      1831. 

Trin.  T.  1  Whereas  declarations  in  actions  upon  bills  of  exchange,  promissory  notes, 
^*  ^'  and  the  counts  usually  called  the  common  count?,  occasion  unnecessary  ex- 
Forms  of  pense  to  parties  by  reason  of  their  length,  and  the  same  may  be  drawn  in  a 
drolaia-      more  concise  form  :  Now  for  the  prevention  of  such  expense,  it  is  ordered, 

tiv'04  1  *that  if  any  declaration  in  assumpsit  hereaAer  filed  or  delivered,  and  to  which 
^.  ^  the  plaintiff  shall  not  be  entitled  to  a  plea  as  of  this  term,  being  for  any  of 
Mmpfi/.  the  demands  mentioned  in  the  schedule  of  forms  and  directions  annexed  to  this 
order,  or  demand  of  a  like  nature,  shall  exceed  in  length  such  of  the  said 
forms  set  forth  or  directed  in  the  said  schedule  as  may  be  applicable  to  the 
case  ;  or  if  any  declaration  in  debt  to  be  so  filed  or  delivered  for  similar 
£1  debt.  causes  of  action,  and  for  which  the  action  of  assumpsit  would  lie,  shall  exceed 
such  length,  no  costs  of  the  excess  shall  be  allowed  to  the  plaintiff  if  he  sue* 
ceed  in  the  cause  ;  and  such  costs  of  the  excess  as  have  been  incurred  by 
the  defendant  shall  be  taxed  and  allowed  to  the  defendant,  and  be  deducted 
from  the  costs  allowed  to  the  plaintiff.  And  it  is  further  ordered,  that  on  the 
taxation  of  costs  as  between  attorney  and  client,  no  costs  shall  be  allowed  to 
the  attorney  in  respect  of  any  such  excess  of  length;  and  in  case  any  costs 
shall  be  payable  by  the  plaintiff  to  the  defendant  on  account  of  such  excess, 
the  amount  thereof  shall  be  deducted  from  the  amount  of  the  attorney's  bilL 

Tenterden.  J.  Vaughaiv. 

N.  C.  TiNDAL,        J.  Parke. 
Ltndhurst.  W.  Holland. 

J.   BaTLEY.  J.  B.  BOSAMQUST. 

J.  A.  Parke.  W,  E.  Taunton. 

J.  LiTTLEDALB.  £.   H.   AlDERSON. 

S.  Gaselse.  J.  Patterson. 


Schedule  of  Forms  and  Directions. 

Goont  ott        For  that  whereas  the  defendant,  on  the day  of ,  in  the  year  of 

a  promis-    ^^  IjqxA ,  at  London  [or  in  the  county  of ]  made  his  promissory 

aeuiuAUie  '^^  ^  writing,  and  delivered  the  same  to  the  plaintiff,  and  thereby  promised 

maker,  by  to  pay  the  plaintiff  £ , days  [weeks  or  months]  after  the  date 

paveeor     thereof  [or  as  the  fact  may  he]^  which  period  has   now   elapsed  ;  [or  if  ike 
indorsee,     fiQi^  ^  payable  to  A,  B.]  and  then  and   there  delivered   the   same   to  X  J8., 

My  be*^  and  thereby  promise  to  pay  to  the  said  A,  B.  or  order  £ , days  [weeks 

or  months]  afler  the  date  thereof  [or  as  the  fact  may  5e],  which  period  has 
now  elapsed  :  and  the  said  A.  B.  then  and  there  indorsed  the  same  to  the 
plaintiff,  whereof  the  defendant  then  and  there  had  notice,  and  then  and 
there,  in  consideration  of  the  premises,  promised  to  pay  the  amount  of  the 
note  to  the  plaintiff,  according  to  the  tenor  and  effect  thereof. 
Coimt  on        Whereas  one  C.  D.  00  the day  of ^  in  the  year  of  our  Lord 
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ftt  Londoft  [or  io  the  county  of 1,  made  bis  promieeorjr  note  in  Writingi  Beg. 

and  thereby  promised  to  pay  the  defeadant  or  order  £ ,  —  days  ^  weeks  S®'?'^*^* 

or  months]  after  the  date  thereof,  [or  a$  the  fact  map  be]  which  period  has  -^'  ^     .  ^' 
now  elapsed ;  and  the  defendant  then  and  there  indorsed  the  same  to  the  ^^^^f^ 
plaintiff,  [or,  and  the  defendants  then  and  there  indorsed  the  same  to  X   V.,  agsuost 
and  the  said  Z.  Y.  then  and  there  indorsed  the  same  to  the  plaintiff;]  and  the  payee  by 
said  C.  D*  did  not  pay  the  amount  thereof,  although  the  same  was  there  pre-  indorsee, 
sented  to  him  on  the  day  when  it  became  due ;  of  all  which  the  defendant 
then  and  there  had  due  notice. 

Whereas  one  C  D,  on ,  at  London  [or  in  the  county  of ],  made  Count  on 

his  promissory  note  in  writing,  and  thereby  promised  to  pay  X  Y.  or  order  a  promil- 

£ , days  [weeks  or  months]  after  the  date  thereof,  [or  as  the  fact  sorjrnote 

may  fte],  which  period  has  now  elapsed ;  and  then  and  there  delivered  the  dOTser^by 

said  note  to  the  said  X   Y.,  and  the  said  X  Y,  then  and  there  indorsed  the  indorsee. 

same  to  the  defendant,  and  the  defendant  then  and  there  indorsed  the  same  to 

the  plaintiff;  [or,  and  the  defendant  then  and  there  indorsed  the  same  to  Q. 

Jt.,  and  the  said  Q.  R.  then  and  there  indorsed  the  same  to  the  plaintiff;]  and 

the  said  C,  D,  did  not  pay  the  amount  thereof  although  the  same  was  there 

presented  to  him  on  the  day  when  it  became  due ;  of  all  which  the  defendant 

then  and  there  had  due  notice.  [  *725  ] 

Whereas  the  plaintiff  on ,  at  London  [or  in  the  county  of ],  made  Oonnt  on 

his  bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant,  and  ^  inland 

thereby  required  the  defendant  to  pay  to  the  plaintiff  £ ,  — —  days  ^{SinL**" 

[weeks  or  months]  after  the  date  [or  sight]  thereof,  which  period  has  now  agaii^the 
elapsed ;  and  the  defendant  then  and  there  accepted  the  said  bill,  and  promis*  acceptor 
ed  the  plaintiff  to  pay  the  same,  according  to  the  tenor  and  effect  thereof  and  by  the 
of  his  said  acceptance  thereof,  but  did  not  pay  the  same  when  due.  te^^*^iao 

Whereas  the  plaintiff  on ,  at  London  [or  in  the  county  of ],  made  payw. 

his  bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant,  and  Couat  on 

thereof  required  the  defendant  to  pay  to   O.  P.  or  order  £ , days  an  ialaad 

[weeks  or  months]  after  the  date  [or  sight]  thereof,  which  period  has  now  elaps-  ^  ^  ^* 
ed  ;  and  then  and  there  delivered  the  same  to  the  said  O.  P.,  and  the  said  de-  aJiol^ 
fendant  then  and  there  accepted  the  same,  and  promised  the  plaintiff  to  pay  the  accep- 
the  same  according  to  the  tenor  and  effect  thereof,  and  of , his  acceptance  there-  tor  by  the 
of;  yet  he  did  not  pay  the  amount  thereof,  although  the  said  bill  was  there  pre-  d'awar, 
aented  to  him  on  the  day  when  it  became  due,  and  thereupon  the  same  was  ^  ^yfe 
then  and  there  returned  to  the  plaintiff;  of  all  which  the  defendant  then  and 
there  had  notice. 

Whereas  one  E,  F.  on ,  at  London  [or  in  the  county  of ],  made  Count  on 

his  bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant,  and  ^'^^. 
thereby  required  the  defendant  to  pay  to  the  said  £.  F,  [or  to  H,  G,]  or  order  change 

£ ,  —  days  [weeks  or  months]  after  date  [or  sight]  thereof,  which  peri-  against 

od  has  now  elapsed,  and  the  defendant  then  and  there  accepted  the  said  bill,  the  aceep- 
and  the  said  E»  F.  [or  the  said  H.  G.]  then  and  there  indorsed  the  same  to  the  |?^^ 
plaintiff;  [or  and  the  said  E,  P.,  or,  the  said  H.  G,  then  and  there  indorsed        "^' 
the  same  to  K,  /.,  and  the  said  K.  J.  then  and  there  indorsed  the  same  to  the 
plaintiff;]  of  all  which  the  defendant  then  and  there  had  due  notice,  and  thoB 
and  there  promised  the  plaintiff  to  pay  the  amount  thereof  according  to  the 
tenor  and  effect  thereof,  and  of  his  acceptance  thereof. 

Whereas  one  E.  P.  on ,  at  London  [or  in  the  county  of ],  made  Ck>antoa 

his  bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant,  and  an  inland 

thereby  required  the    defendant  to   pay  to  the  plaintiff  £— ,  days  bill  of  ex- 

[weeks  or  months]  after  the  sight  [or  date]  thereof  whbh  period  has  now  ^^^!^ 
elapsed,  and  the  defendant  then  and  there  accepted  the  same,  and  promised  ^aeeep- 
the  plaintiff  to  pay  the  same  according  to  the  tenor  and  effect  thereof,  and  tor  by  the 
of  his  acceptance  thereof.  payee. 

Whei«as  the  defendant  on ,  at  London  [or  in  the  county  of ,]  Coont  on 
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Beg.  Oen.  made  his  bill  of  exchange  in  writing  and  directed  the  same  to  J.  JT.,  and 

^n.  T.  1  thereby  required  the  said  J.  K.  to  pay  to  the  plaintifT  £ , days 

[weeks  or  nK>oths]  af\er  the  date  [or  sight]  thereof,  and  then  and  there  dellv- 
an  inland  ered  the  same  to  the  said  plaintiff,  and  the  same  was  then  and  there  presented 
bill  of  ex-  to  the  said  J,  K,  for  acceptance,  and  the  said  J,  K,  then  and  there  refused 
^^l^\       to  accept  ihe  same  ;  all  of  which  the  defendant  then  and  there  had  dae  notice. 

t^ drawer      Whereas  the  defendant  on ,  at  London  [or  in  the  county  of ], 

by  payee  made  his  bill  of  exchange  in  writing  and  directed  the  same  to  J,  K.^  and 
on  nonac-   thereby  required  the  said  /.  K,  to  pay  to  the  order  of  the  said  defendant 

ceptance.    £ ^ j^^yg  [^eeks  or  months]  after  the  sight  [or  date]  thereof,  and  the 

an  inland  ^^^  defendant  then  and  there  indorsed  the  same  to  the  plaintiff,  [or^  and  the 
bill  of  ex-  said  defendant  then  and  there  indorsed  the  same  to  L.  M,  and  the  said  X.  3f. 
change  then  and  there  indorsed  the  same  to  the  plaintiff;  and  the  same  was  then  and 
against  there  present  presented  to  the  said  J.  K,  for  acceptance,  and  the  said  J.  K. 
indoreee  ^  *^®"  ^^^  there  refused  to  accept  the  same  ;  all  of  which  the  defendant  then 
on  nonac-    ^^^  there  had  due  notice. 

ceptance.        And  whereas  one  N.  O,  on ,  at  London  [or  in  the  county  of ], 

^^{*^H    '"^^^  *^**  bill  of  exchange  in  writing  and  directed  the  same  to  P.  Q,  and 

bSl'ofex-  thereby  required  the  said  P.  Q.  to  pay  to  his  order  £ , days  [weeks 

change  ^^  months]  after  the  date  [or  sight]  therefore,  and  the  said  N.  O.  then  and 
against  in-  there  indorsed  the  said  bill  to  the  defendant  [or  to  R,  S.  and  the  said  R,  S. 
dorser  by  'then  and  there  indorsed  the  same  to  the  defendant,]  and  the  defendant  then 
on  non^  and  there  indorsed  the  same  to  the  plaintiff;  and  the  same  was  then  and  there 
accep-  presented  to  the  said  P.  Q.  for  acceptance,  and  the  said  P.  Q.  then  and  there 
tance.  refused  to  accept  the  same ;  of  all  which  the  defendant  then  and  there  had 
Count  on     due  notice. 

bill*rf*M-       Whereas  one  N>  O,  on ,  at  London  [or  in  the  county  of ],  made 

change       ^^^  ^*^^  ^^  exchange  in  writing  and  directed  the  same  to  P.  Q.,  and  thereby 

against       required  the  said  P.  Q.  to  pay  to  the  defendant  or  order  £ , days 

payee  by  [  weeks  or  months]  after  the  date  [or  sight]  thereof,  and  then  and  there  deliV 
indorsee  ^^^^  ^^^  same  to  the  defendant,  and  the  defendant  then  and  there  indorsed  the 
accept  ^^^^  ^*'^  ^^  the  plaintiff,  [or  to  A.  &,  and  the  said  R,  S.  then  and  there  indors- 
tance.  ed  the  same  to  the  plaintiff,]  and  the  same  was  then  and  there  presented  to 
Direction  the  said  P.  Q.  for  acceptance,  and  the  said  P.  Q.  then  and  there  refused  to 
for  decla-  accept  the  same  ;  of  all  which  the  defendant  then  and  there  had  due  notice. 
UUswluure  '^  ^^^  declaration  be  against  any  party  to  the  bill  except  the  drawee  or ac- 
action  ceptor,  and  the  bill  be  payable  at  any  time  after  date,  and  the  action  not  brought 
brought  till  the  time  is  expired,  it  will  be  necessary  to  insert,  as  in  the  declarations  on 
after  time  promissory  notes,  immediately  after  the  words  denoting  the  time  appointed  for 
ment  ex-  P^^yn^^ot,  the  following  words,  viz. :  which  period  has  now  elapsed^  and,  instead 
pired.  of  averring  that  the  bill  was  presented  to  the  drawee  for  acceptance^  and  that 
1st.  On  he  refused  to  accept  the  safhe,  to  allege  that  the  drawee  [naming  him]  did 
bills  pay-  fg^i  p^p  ^  gaid  bUi^  although  the  same  was  there  presented  to  him  on  the  day 
^*^*^   when  it  became  due. 

2d.  On  -^"^  i^  the  declaration  be  against  any  party  except  the  drawee  or  acceptor, 

bilis  paya-  and  the  bill  be  payable  at  any  time  after  sight,  it  will  be  necessary  to  insert, 
ble  after  after  the  words  denoting  the  time  appointed  for  payment,  the  following  words, 
^^}\-  viz. :  and  the  said  drawee  [naming  him]  then  and  there  saw  and  accepted  the 
for  decla-  *ome^  and  the  said  period  has  now  elapsed^  and  instead  of  alleging  that  the  bill 
rations  on  was  presented  for  acceptance  and  refused,  to  allege  that  the  drawee  [naming 
bills  or  him]  did  not  pay  the  said  hitl^  although  the  same  was  presented  to  him  on  the  day 
notes  pay-  ^j^  ^7  became  due. 

light.  ^^  ^  -^^'^  ^^  ^*^^  ^  payable  at  eighty  the  form  of  the  declaration  must  be 

On  foreign  varied  so  as  to  suit  the  case,  which  may  be  easily  done, 
bills.  Declaration  on  foreign  bills  may  be  drawn  according  to  the  principle  of 

these  forms,  with  the  necessary  variations. 
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Beg.  Gen, 

Trio.  T.  I 

W.  4. 


Common  Counts. 


Whereas  the  defendant  on ,  at  London  [or,  in  the  county  of ],  Goods  bar- 
was  indebted  to  the  plaintiff  in  £ ,  for  the  price  and  value  of  goods  then  ^j?*^, , 

and  there  bargained  [or,  sold]  and  sold  [or  delivered]  by  the  plaintiff  to  the  de-  ^r  s<^ 
fendant,  at  his  request :  and  deliv- 

And  in  £ ,  for  the  price  and  value  of  work  then  and  there  done,  and  ered. 

materials  for  the  same  provided  by  the  plaintiff  for  the  defendant,  at  his  re*  Work  and 
quest:  materials. 

And  in  £ ,  for  money  then  and  there  lent  by  the  plaintiff  to  the  defend*  Money 

ant  at  his  request :  ^^^^' 

And  in  £ ,  for  money  then  and  there  paid  by  the  plaintiff  for  the  use  of  Money 

the  defendant,  at  his  request :  P^^- 

And  in  £ ,  for  money  then  and  there  received  by  the  defendant  for  the  Money 

use  of  the  plaintiff:  received. 

And  in  £ ,  for  money  found  to  be  due  from  the  defendant  to  the  plain-  Account 

tiff,  on  an  account  then  and  there  stated  between  them.  stated. 

And  whereas  the  defendant  afterwards,  on,  &c.,  in  consideration  of  the  preno-  General 
ises  respectively,  then  and  there  promised  to  pay  the  said  several  monies  re-  conclu- 
spectively  to  the  plaintiff,  on  request :  Yet  he  bath  disregarded  his  promises,  ^^^' 
and  hath  not  paid  any  of  the  said  monies  or  any  part  thereof;  to  the  plaintiff  ^s 
damage  of  £ ,  and  thereupon  he  brings  suit,  dec. 

*If  the  declaration  contains  one  or  more  counts  against  the  maker  of  a  note  [  *727 "} 
or  acceptor  of  a  bill  of  exchange,  it  will  be  proper  to  place  them  first  in  the  Directions 
declaration,  and  then  in  the  general  conclusion  to  say,  promised  to  pay  the  i^^L?^' 
said  last-mentioned  several  monies  respectively.  elusion. 

REGULiE  GENERALES. 
Trinity  Tsrm.     1  William  IV.  1631. 
It  is  ordered,  That  a  defendant  may  justify  bail  at  the  same  time  at  which  Jastifying 
they  are  put  in,  upon  giving  four  days'  notice  for  that  purpose,  before  eleven  ^{^1^ 
o'clock  in  the  morning,  and  exclusive  of  Sunday.    That  if  the  plaintiff  is  de-  |^, 
sirous  of  time  to  inquire  after  the  bail,  and  shall  give  one  day's  notice  thereof, 
as  aforesaid,  to  the  defendant,  his  attorney  or  agent,  as  the  case  may  be,  before 
the  time  appointed  for  justification,  stating  therein  what  further  time  is  requir- 
ed, such  time  not  to  exceed  three  days  in  the  case  of  town  bail,  and  six  days 
in  the  case  of  country  bail,  then  (unless  the  Court  or  a  judge  shall  otherwise 
order)  the  time  for  putting  in  and  justifying  bail  shall  be  postponed  according- 
ly, and  all  proceedings  shall  be  stayed  in  the  mean  time. 

2.  And  it  is  further  ordered,  that  every  notice  of  bail,  in  addition  to  Form  of 
the  descriptions  of  the  bail,  mention  the  street  or  place,  and  number  (if  any)  police  of 
where  each  of  the  bail  resides,  and  all  the  streets  or  places,  and  numbers  (if   ^ 
any),  in  which  each  of  them  has  been  resident  at  any  time  within  the  last  six 
months,  and  whether  he  is  a  housekeeper  or  freeholder. 

3.  And  it  is  further  ordered,  that  if  the  notice  of  bail  shall  be  accompanied  ^®^TJ' 
by  an  affidavit  of  each  of  the  bail  according  to  the  form  hereto  subjoined,  and  catira^v 
if  the  plaintiff  aAerwards  except  to  such  bail,  he  shall  if  such  bail  are  allowed,  bail. 
pay  the  costs  of  justification,  and  if  such  bail  are  rejected,  the  defendant  shall 

pay  the  costs  of  opposition,  unless  the  Court  or  a  judge  thereof  shall  otherwise 
order. 

4.  And  it  is  further  ordered,  that  if  the  plaintiff  shall  not  give  one  day's  Notice  of 
notice  of  exception  to  the  bail,  by  whom  such  affidavit  shall  have  been  made,  ^^^eption. 
the  recognizance  of  such  bail  may  be  taken  out  of  Court  without  other  justifi- 
cation than  such  affidavit. 
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Rep  Gen.       5.  And  it  is  further  ordered,  that  the  bail  of  whom  notice  shall  be  gireo, 
Tnn.  T.  1  shall  not  he  changed  without  leave  of  the  Court  or  a  judge. 
B  Tnot  ^'  ^^^  '^  ^  further  ordered,  that  with  every  declaration,  is  delivered,  or  "with 

to  be  ^^  notice  of  declaration,  if  filed,  containing  counts  in  IndebUattu  Assumpsit, 

changed  or  debt  on  simple  contract,  th^  plaintiff  shall  deliver  full  particulars  of  his 
withoat  demand  under  those  counts,  where  such  particulars  can  be  comprized  within 
^Drt^  three  folios;  and  where  the  same  cannot  be  comprized  within  three  folios,  he 
ladjre.  '^^'  deliver  such  a  statement  of  the  nature  of  hts  claim,  and  the  amount  of 
Psrtica-  the  sum  or  balance  which  he  claims  to  be  due,  as  may  be  comprized  vrithin 
lars  of  that  number  of  folios :  And  to  secure  the  delivery  of  particulars  in  all  such 
^li''^^^'"  cases,  it  is  further  ordered,  that  if  any  declaration  or  notice  shall  be  delivered 
Q^^,  without  such  particulars,  or  such  statement  as  aforesaid,  and  a  judge  shall 
quence  of  aAerwards  order  a  delivery  of  particulars,  the  plaintiff  shall  not  be  allowed  any 
not  deliv-  costs  in  respect  of  any  summons  for  the  purpose  of  obtaining  such  order,  or 
r^^'nf  ^'  ^  particulars  he  may  aAerwards  deliver.  And  that  a  copy  of  the  particu- 
nurtfcu-  ^^^  ^^  ^^®  demand,  and  also  particulars  (if  any)  of  the  defendant's  set-off,  shall 
uun  of  de-  ^  annexed  by  the  plaintiff^s  attorney  to  every  record  at  the  time  it  is  entered 
mand,  and  with  the  judge's  marshal  (1). 

of  set-off,  7,  And  it  is  further  ordered,  that  every  declaration,  delivered  or  filed 
^z«i*to  ^^  ^^  before  last  day  of  any  term,  the  defendant,  whether  in  or  out  of  any 
record.  prison,  shall  be  compellable  to  plead  as  of  such  term  without  being  entitled  to 
Time  for     any  imparlance. 

pleading.  8.  And  it  is  further  ordered,  that  no  judgment  of  non  pros  shall  be  signed 
Judgment  f^^  ^j^p^  ^^  ^  declaration,  replication,  or  other  subsequent  pleading,  until  four 
ntos  for  *days  next  after  a  demand  thereof  shall  have  been  made  in  writing  upon  the 
not  declar-  plaintiff,  his  attorney  or  agent,  as  the  case  may  be. 

ing,  Ac,  9.  And  it  is  further  ordered,  that  hereafter  it  shall  not  be  necessary  to  issue 
^^^^\x  more  than  two  summonses  for  attendance  before  a  judge  upon  the  same  mat- 
r^oo'-i  ter;  and  the  party  taking  out  such  summonses  shall  be  entitled  to  an  order 
Two  sum-  ^^  ^^  return  of  the  second  summons,  unless  cause  is  shown  to  the  contrary, 
monses  '  ^0*  ^^^  ^^  ^  further  ordered,  that  no  declaration  de  bene  esse  shall  be  de- 
only  to  be  livered  until  the  expiration  of  six  days  from  the  service  of  the  process  in  the 
necessary  case  of  process  which  is  not  bailable,  or  until  the  expiration  of  six  days  from 
ukc^'£^'  the  time  of  the  arrest  in  case  of  bailable  process  \  and  such  six  days  shall  be 
fore%dge.  reckoned  inclusive  of  the  day  of  such  service  or  arrest. 
Delivery  '  11.  And  it  is  further  ordered,  that  declaration  in  ^ectmeni  may  be  served 
of  declara-  before  the  first  day  of  any  term,  and  thereupon  the  plaintiff  shall  be  entitled 
tion  de  be-  ^  judgment  against  the  casual  ejector  in  like  manner  as  upon  declarations 
Ser^  of  wrved  before  the  essoign  or  first  general  return-day. 

declara-  12.  And  it  is  further  ordered,  that  before  taxation  of  costs,  one  day's  notice 

tions  in      shall  be  given  to  the  opposite  party. 

gectment.  13  And  it  is  further  ordered,  that  no  rule  to  show  cause,  or  motion  shall 
taxatioii  of  ^  required,  in  order  to  obtain  a  rule  to  plead  several  matters,  or  to  make 
costs.  several  avowries  or  cognizances ;  but  that  such  rules  shall  be  drawn  up  upon  a 

Pleading  judge^s  order,  to  be  made  upon  a  summons,  accompanied  by  a  short  abstract 
®*^'™^  or  statement  of  the  intended  pleas,  avowries  or  cognizances.  Provided,  that 
judge?  o^  no  summons  or  order  shall  be  necessary  in  the  following  cases,  that  is  to  say, 
der.  where  the  plea  of  non-assumpsit,  or  nil  debet,  or  non  detinet,  with  or  with- 

in What  out  a  plea  of  tender  as  to  part,  a  plea  of  the  statute  of  limitations,  set-off, 
^^^  bankruptcy  of  the  defendant,  discharge  under  an  insolvent  act,  plane  admin- 

£r^ne-  ^^'^^'^  plene  administravit  preter,  infancy,  and  covetture  or  any  two  or 
oessary.      more  of  such  pleas  shall  be  pleaded  together ;  but  in  all  such  cases  a  rule  shall 

be  drawn  up  by  the  proper  officer,  upon  the  production  of  the  engrossment  of 

the  pleas,  or  a  draft  or  copy  thereof. 


(1)  [See  1  Met.  U  Peik.  Dig.  Tit.  Bill  or  Faxticulirs.] 
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14.  And  it  is  further  ordered,  that  these  rules  shall  take  e£bct  on  the  first  JUg.  fygL 
day  of  next  Michaelmas  term,  except  the  rule  as  to  the  service  of  declarations  T^^-  ^'1 
in  ejectment,  which  shall  take  effect  from  the  25th  day  of  October  next.  ^  ^*** 

Tenterden.  J.  Vaughan.  mencp- 

N.  C.  TiNDAL.  J.  Parke.  meatftf 

Lyndhurst.  W.  Holland.  ^"^* 

J.  Bailey.  J.  B.  Bosanquet. 

J.  A.  Park.  W.  E.  Taxtnton. 

J.   LiTTLEDALE,       £.    H.   AlDERSON. 

S.  Gasslee.         J.  Patterson. 

Form  of  Affidavit. 
In  the 

Between,  &c. 

A.  £.,  one  of  the  hail  for  the  above-named  defendant,  maketh  oath  and  Affidavit 
saith,  that  he  is  a  housekeeper  [or  freeholder,  as  the  case  may  fte],  residing  at  ^^  V^^^ 
[describing  particularly  the  street  or  place^  and  number,  if  any^]  that  he  is  ^^^  ^ 

possessed  of  property  to  the  amount  of  £ [the  amount  required  by  the 

practice  of  the  Courts,]  over  and  above  all  his  just  debts  ;  [if  bail  in  any 
other  actiouy  add  ^^  and  every  other  sum  for  which  he  is  now  bail  ;*'  [that  he  is 
not  bail  for  any  defendant  except  in  this  action  [or  if  bail  in  any  other  action 

or  actions,  add  '^  except  for  C.  D.  at  the  suit  of  E,  F.  in  the  court  of , 

in  the  sum  of  £ ;  for  G.  H.,  at  the  suit  of  J.  K.  in  the  court  of in 

the  sum  of  £ ;^'  specifying  the  several  actions  with  the  Courts  in  which 

they  are  brought,  and  the  sums  in  which  the  deponent  is  bail ;]  that  the  de- 

ponent^s  property,  to  the  amount  of  the  said  sum  of  £ ,  [and  if  bail  in 

any  other  action  or  actions  "  of  all  other  sums  for  which  he  is  now  bail  as 
aforesaid,"]  consists  of  [here  specify  the  nature  and  value  of  the  property,  in 
^respect  of  which  the  bail  proposes  to  justify  as  follows ;  —  stock  in  trade,  in  his  [  *729  ] 

business  of ,  carried  on  by  him  at ,  of  the  value  of  £ ;  of  good 

book  debts  owing  to  him  to  the  amount  oi  £ ;'of  furniture  in  his  house, 

at ,  of  the  value  o^  £ ;  of  a  freehold  or  leasehold  farm,  of  the  value 

of  £ 1  situate  at ,  occupied  by ;  or  of  a  dwelling-house  of  the 

value  of  £ ,  situate  at ,  occupied  by ;  [or  of  other  property, 

particvdarizing  each  description  of  property,  with  the  value  thereof;]  and  that 

the  deponent  hath  for  the   last  six  months  resided  at ,  [describing  the 

place  or  places  of  such  residence,] 
Sworn,  &c. 


Michaelmas  Term.     3  William  fV.  1882.  Beg.  G«n. 

I.  Mkh.  T.  3 

It  is  ordered,  that  every  writ  of  summons,   capias,  and  detainer,  shall  con-  w^'Jl' 
tain  the  names  of  all  the  defendants  if  more  than  one  in  the  action,  and  shall  contain 
not  contain   the   name  or  names  of  any  defendant  or  defendants  in  more  ac-  the  name 
tions  than  one.  of  all  t]ie 

2.  It  is  further  ordered.  That  the  following  fees  shall  be  taken  —  ^^^'^^"tius 

For  signing  all  writs  for  compelling  an  appearance,  whether  of  sum-  £  s.  d.  ^tion^ 
mons,  distringas,  capias,  or  detainer,   whether  the   same  shall  be  Foes, 

the  first  writ,  or  an   alias  or  pluries  writ,  and  whether  the  same 
shall  issue  into  the  same  county  as  the  proceeding  writ,  or  into  a 

different  county 026 

For  sealing  the  same 007 

For  entering  an  appearance  for  every  defendant 0    10 

Unless  an  appearance  shall  be  entered  for  more  than  one  defendant 
by  the  same  attorney,  and,  in  that  case,  for  every  additional  de- 
fendant  004 
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APPENDIX 


Beg.  C^. 

Blich.  T.  3 
W.  4. 

Day  of  ser- 
vice to  be 
indor»ed 
on  writ. 

Day  of  ex- 
ecution to 
be  indor- 
sed on  ca- 
pias. 

Rule  II., 
H.  T. 

1832 

applicable 
to  new 
writs. 
Alias  and 
pluries 
writs  may 
be  directed 
into  other 
counties. 

Form  of 
Alias  or 
plures 
sammons. 
Alias  or 
pluries  ca- 
pias. 
Nan  onUt- 
tas  clause 
in  distrin^ 
gas  with- 
out fee. 

Name  of 
attorney 
in  the 
county  to 
be  indors- 
ed on  writ 
as  well  as 
name  of 
agent. 

r •730  ] 

writ  ir- 
regular 
but  not 
void  for 
want  of 
indorse- 
ments. 

• 

Declaring 
de  bene 
esse  where 
defendant 
not  in  ac- 
tual custo- 
dy on  capi- 
as. 

Where 
one  arrest 
ed  and 
others 
served. 
Where 
time  to 
plead,  Alc. 


3.  It  ]»  ffiTtlier  ordered,  that  the  person  serving  a  writ  of  summons  shall 
within  three  days  at  least,  aAer  such  service,  indorse  on  such  writ  the  day  of 
the  week  and  month  of  such  service ;  otherwise  the  plaintiff  shall  not  be  at 
liberty  to  enter  an  appearance  for  the  defendant  according  to  the  statute  ;  and 
every  affidavit  upon  which  such  an  appearance  shall  be  entered,  shall  men- 
tion the  day  on  which  such  indorsement  was  made. 

4.  It  is  further  ordered,  that  the  sheriff,  or  other  officer  or  person  to  whom 
any  writ  of  capias  shall  be  directed,  or  who  shall  have  the  execution  and  re- 
turn thereof,  shall,  within  six  days,  at  the  latest,  aAer  the  execution  thereof, 
whether  by  service  or  arrest,  indorse  on  such  writ  the  true  day  of  the  execu- 
tion thereof;  and,  in  default  thereof,  shall  be  liable,  in  a  summary  way,  to 
make  such  compensation  for  any  damage  which  may  result  from  his  neglect 
as  the  Court  or  a  Judge  shall  direct. 

5.  It  is  further  ordered,  that  Rule  II.  of  H.  T.,  1832,  shall  be  applicable 
to  all  writs  of  summons,  distringas,,  capias,  and  detainer,  issued  under  the 
authority  of  the  said  act,  and  to  the  copy  of  every  such  writ. 

6.  It  is  further  ordered,  that  any  alias  or  pluries  writ  of  summons  if  the 
plaintiff  shall  think  it  desirable,  be  issued  into  another  county  and  any  alias 
or  pluries  writ  of  capias  may  be  directed  to  the  sheriff  of  any  other  county  ; 
the  plaintiff,  in  such  case  upon  the  alias  or  pluries  writ  of  summons  describ- 
ing the  defendant  as  late  of  the  place  of  which  he  was  described  in  the  first 
writ  of  summons,  and  upon  the  alias  or  pluries  writ  of  capias  referring  to 
the  preceding  writ  or  writs  as  directed  to  the  sheriff  to  whom  they  were  in 
fact  directed. 

7.  It  is  further  ordered,  that  the  alias  or  pluries  writ  of  summons  into 
another  county  shall  be  in  the  following  form : 

William  the  Fourth,  &c. 

To  C.  D.,  of ,  in   the   county   of ,  late  of ,  in    the   county 

of  [original  county. 1 
We  command  you,  as  before  [or  often]  we  have  commanded  you,  &c.  [as 
in  the  writ  of  summons  No.  l,tn  the  schedule  of  the  said  act.] 

•And  that  the  alias  and  pluries  writ  of  capias  shall  be  in  the  following 
form  :   William  the  Fourth,  &c. 

To  the  Sheriff 

We  command  you,  as  heretofore  we  have   commanded   the  Sheriff  of 


that  you  omit  not,  &c.  [as  in  the  writ  of  capias^  No   4,  in  the  schedule  of  the 
said  act.] 

8.  It  is  further  ordered,  that,  in  every  writ  of  dislingas  capias  issued  un- 
der the  authority  of  the  said  act,  a  non  omittas  clause  may  be  introduced  by 
the  plaintiff,  without  payment  of  any  additional  fee  on  that  account. 

9.  It  is  further  ordered,  that,  when  the  attorney  actually  suing  out  any 
writ  shall  sue  out  the  same  as  agent  tor  an  attorney  in  the  country,  the  name 
and  place  of  abode  of  such  attorney  in  the  county  shall  also  be  indorsed 
upon  the  said  writ. 

10.  It  is  further  ordered,  that  if  the  plaintiff  or  his  attorney  shall  omit  to 
insert  in,  or  indorse  on,  any  writ  or  copy  thereof,  any  of  the  matters  required 
by  the  said  act  to  be  by  him  inserted  therein,  or  indorsed  thereon,  such  writ, 
or  copy  thereof,  shall  not  on  that  account  be  held  void,  but  it  may  be  set 
aside  as  irregular,  upon  application  to  be  made  to  the  Court  out  of  which 
the  same  shall  issue,  or  to  any  judge. 

11.  It  is  further  ordered,  that  upon  all  writs  of  capids^  where  the  defend- 
ant shall  not  be  in  actual  custody,  the  plaintiff,  at  the  expiration  of  eight  days 
after  the  execution  of  the  writ,  inclusive  of  the  day  of  such  execution,  shall 
be  at  liberty  to  declare  de  bene  esse  in  case  special  bail  shall  not  have  been 
perfected.  And  if  there  be  several  defendants,  and  one  or  more  of  them 
shall  have  been  served  only,  and  not  arrested,  and  ilie  defendant  or  defendants 
so  served  shall  not  have  entered  a  common  appearance,  the  plaintiff  shall  be 
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at  liberty  to  enter  a  common  appearance  for  him  or  them,  and  declare  against  Reg,  G«n. 
him  or  them  in  chief,  and  de  bene  esse  against  the  defendant  or  defendants  ^!^'  J-  ^ 
who  shall  have  been  arrested,  and  shall  not  have  perfected  special  bail.  . 

12.  It  is  further  ordered,  that  in  case  the  time  for  pleading  to  any  declar-  f?!^u 
ation,  or  for  answering  any  pleadings,  shall  not  have  expired  before  the  10th  August 
day  of  August  in  any  year,  the  party  called  upon  to  plead,  reply,  620.,  shall  the  same 
have  the  same  number  of  days  for  that  purpose,  after  the  24th  day  of  October^  time  is  to 
as  if  the  declaration  or  preceding  pleading  had  been  delivered  or  filed  on  the  ^  p^^o^- 
24th  of  October ;  but,  in  such  cases,  it  shall  not  be  necessary  to  have  a  sec*  24th  Oct. 
ond  rule  to  plead,  reply,  &c.  as  if  the 

13.  It  is  further  ordered,  that  in  case  a  judge  shall  have  made  an  order  in  declara- 
ihe  vacation,  for  the  return  of  any  writ  issued  by  authority  of  the  said  act,  |j°^»  *^^" 
or  any  writ  of  ca,  sa.,  Ji.  fa.^  or  elegit,  on  any  day  in  the  vacation,  and  such  ^^^^  ^ 
order  as  shall  have  been  duly  served,  but  obedience  shall  not  have  been  paid  Uvered. 
thereto,  and  the  same  shall  have  been  made  a  rule  of  Court  in  the  term  then  -^q  further 
next  following,  it  shall  not  be  necessary  to  serve  such  rule  of  Court  or  to  rule  to 
make   any   fresh  demand  of  performance   thereon,  but  an  attachment  shall  plead, 
issue   forthwith  for  disobedience  of  such  order,  whether  the  thing  required  "  °"*®^  ^ 
by  such  order  shall  or  shall  not  have  been  done  in  the  mean  time.  ^^^  i,^  y,^. 

14.  It  is  further  ordered,  that  if  any  attorney  shall,  as  required  by  the  said  cation  be 
act,  declare  that  any  writ  of  summons,  or  writ  of  capias,  upon  which  his  made  a 
name  is  indorsed,  was  not  issued  by  him,  or  with  his  authority  or  privity,  all  "^^1^^ 
proceedings  upon  the  same  shall  be  stayed  until  further  notice.  term  an 

15.  It  is   further  ordered,  that  every  declaration  shall,  in  future,  be  inti-  attachment 

tuled  in  the  proper  Court,  and  of  the  day/of  the  month  and  year  on  which  it  may  issue 

is  filed  or  delivered,  and  shall  commence  as  follows  : —  without 

service  of 
Declaration  after  Summons,  that  rule. 

[F(5ntt«.] — A.  B.y  by  jE.  F,  his  attorney,  [or,  in  his  own  proper  person],  ^'i^®^?*!^ 
complains  of  C.  2>.,  who  has  been  summoned  to  answer  the  said  A.  JB.,  &c.  ^^  ^^^ 

*  Declaration  after  Arrest  where  the  Party  is  not  in  Custody,  thority  of 

[Venue,] — A,  B,,  by  E,  F.,  his  attorney,  [or  in  his  own  proper  person],  attorney 
complains  of  C.  D.,  who  has  been  arrested  at  the  suit  of  the  said  A.  B,,  &c.    q^^^s 

Declaration  where  the  party  is  in  Cuslody,  indorsed 

[Feiitte.] — A,  B.,  by  E,  F.  his  attorney,  [or,  in  his  own  proper  person],  ^^  ^^Y' 
complains  of  C,  D,,  being  detained  at  the  suit  of  A,  B.,  in  the  custody  of  the  t  mrjo'i  -1 
Sheriff,  [or,  the  Marshal  of  the  Marshalsea  of  the  Court  of  King^s  Bench,  or  L.i  r"  ^ 
the  Warden  of  the  Fleet,]  declara- 

Declaration  after  the  Arrest  of  one  or  more  Defendant  or  Defendants,  and  |i°^ 

where  one  or  more  other  Defendant  or  Defendants  shall  have  been  served  mence- 

only,  and  not  arrested,  ment  of 

[Vcniie.] — A,  B  ,  by  E,  F,,  his   attorney,  [or,  in  his  own  proper  person],  summons. 

complains  of  C.  D.,  who  has  been  arrested  at  the  suit  of  the  said  A.  B.,  [or,  ^™' 

being  detained  at  the  suit  of  the  said  A,  B.,  SfC,  as  before],  and  of  G,  if.,  ment  of 

who  has  been  served  with  a  writ  of  capias  to  answer  the  said  A.  B,,  &c.  declara- 

And  that  the  entry  of  pledges  to  prosecute  at  the  conclusion  of  the  decla-  tion  inca- 

ration  shall  in  future  be  discontinued.  P*9*     , 

where  de- 

H.  fendantis 

It  is  ordered,  that  the  writ  of  capias  and  distringas,  which  shall  hereafter  in  custo- 
be  issued  out  of  the  superior  Courts  of  Law  at  Westminster  into  the  counties  ^X* 
palatine  of  Lancaster'  or  Durham,  shall  be  directed  to  the  Chancellor  of  the  mence- 
county  palatine  of  Lancaster  or  his  deputy  there,  or  to  the  bishop  of  Durham  ment  of 
or  his  Chancellor  there,  and  shall  be  in  the  following  form  : —  declara- 

Writ  of  Distringas.  J^^^ 

William  the  Fourth,  dec.  slv^ 

To  the  Chancellor  of  our  county  palatine  of  Lancaster  or  hit  deputy  there :  defend- 
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Bmg.  Gear  [or,  To  the  Rev.  Fatber  in  God ,  by  Divbe  PfOTidenee  Lord  Biriiop  of 

»^  T.  3  i}„rkam,  or  to  his  Chancellor  there].  Greeting :—  We  commaod  you,  that,  by 
aats  some  ^"'  ^^  under  the  seal  of  o^r  said  county  palatine,  to  be  duly  made  and  di- 
of  whom  rected  to  the  Sheriff  of  our  said  county  palatine,  you  commaod  the  said  Sbe- 
htLve  been  riff  [or  if  in  Durkamy  that,  by  our  writ  under  the  seal  of  your  bishopric,  to  be 
l^jll^^  duly  made  and  directed  to  the  Sheriff  of  the  county  of  Durham^  you  cause 
2^1^^  the  said  Sheriff  to  be  commanded]  that  he  omit  not  by  reason  of  any  libertj 
served,  in  his  bailiwick,  but  that  he  enter  the  same  and  distrain  upon  the  goods  and 
Fledges       chattels  of  C.  I),  for  the  sum  of  40f.  in  order  to  compel  his  appearance  in 

diflcontin-    our  Court  of ,  to  answer  A.  B,  in  a  plea  of  trespass  on  the  case  [or, 

debt,  or  08  the  case  may  he]^  and  how  he  shall  execute  that  our  writ  he  make 

known  to  us  in  our  said  Court,  on  the ,  day  of now  next  ensuing. 

Witness ,  at  Westminster^  the day  of in  the  year   of 

our  reign. 

Notice  to  he  subscribed  to  the  foregoing  Writ. 

In  the  Court  of . 

Between  A.  B.  Plaintiff, 

and 
C.  D.  Defendant 
Mr.  C.  R 

Take  notice,  that  I  have  this  day  distrained  on  your  goods  and  chattels  in 
the  sum  of  40^.,  in  consequence  of  your  not  having  appeared  in  the  said 
Court,  to  answer  to  the  said  A.  B.  according  to  the  exigency  of  a  writ  of 
summons,  bearing  teste  on  the  ■  day  of  ■  ,  and  that,  in  default  of  your 
appearance  to  the  present  writ  within  eight  days  inclusive  ailer  the  return 
hereof,  the  said  A.  B,  will  cause  an  appearance  to  be  entered  for  you,  and 
proceed  thereon  to  judgment  and  execution  \or  (if  the  defendant  be  subject  to 
outlaujry)  will  cause  proceedings  to  be  taken  to  outlaw  you.] 
[  •782  ]  *  Writ  of  Capias. 

Wlliam  the  Fourth,  &c. 
To  the   Chancellor  of   our  county  palatine   of  Lancaster^  or  his  deputy 

there  :    [or,    To  the  Rev.  Father  in  God ,  by   Divine  Providence  Lord 

Bishop  of  Durham^  or  to  his  chancellor  there],  Greeting: — We  command 
you,  that,  by  our  writ  under  the  seal  of  our  said  county  palatine,  to  be  duly 
made  and  directed  to  the  Sheriff  of  our  said  county  palatine,  you  command 
the  said  Sheriff  [or^  if  in  Durham,  that,  by  our  writ  under  the  seal  of  your 
bishopric,  to  be  duly  made  and  directed  to  the  Sheriff  of  the  county  of  Dwr- 
ham,  you  cause  the  said  Sheriff  to  be  commanded]  that  he  omitnot  by  reason 
of  any  liberty  in  his  bailiwick,  but  that  be  enter  the  same,  and  take  C.  D,  or 

,  if  he  shall  be  found  in  his  bailiwick,  and  him  safely  keep  until  he 

shall  have  given  him  bail  or  make  deposite  with  him  according  to  law  in  an  ac- 
tion on  promises,  [or,  of  debt,  dec.]  at  the  suit  of  A.  B.,  or  until  the  said 
C.  D,  shall  by  other  lawful  means  be  discharged  from  his  custody :  and  that 
he  further  command  him,  that,  in  execution  thereof,  he  do  deliver  a  copy 
thereof  to  the  said  C.  D.  And  that  the  said  writ  do  require  the  said  C.  D. 
to  take  notice  that  within  eight  days  afler  execution  thereof  on  him,  inclusive 
of  the  day  of  such  execution,  he  should  cause  special  bail  to  be  put  in  for 

him  in  our  Court  of to  the  said  action ;  and  that  in  default  of  his 

so  doing,  such  proceedings  may  be  had  and  taken  as  are  mentioned  in  the 
warning  thereunder  written,  or  indorsed  thereon ;  and  that  he  further  com- 
mand the  said  Sheriff,  that  immediately  after  the  execution  thereof,  he  do  re- 
turn that  writ  to  our  said  Court,  together  with  the  manner  in  which  he  shall 
have  executed  the  same,  and  the  day  of  the  execution  thereof;  or  that,  if  the 
same  shall  remain  unexecuted,  then  that  he  do  so  return  the  same  at  the  expi- 
ration of  four  calendar  months  from  the  date  thereof,  or  sooner  if  he  shall  he 
thereto  required  by  order  of  the  said  Court,  or  by  any  judge  thereof. 
Witness -,  at  WmMnsfer,  the day  of 
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Memorandum  to  he  subscribed  to  the  Writ.  Reg.  Gen. 

JV.  B.  This  writ  is  to  be  executed   within  four  calendar  months  from  the     ^'  ^' 
date  hereof,  including  the  daj  'Of  such  date,  and  not  afterwards. 

Warning  to  the  Defendant. 

1.  If  a  defendant  being  in  custody,  shall  be  detained  on  this  writ,  or  if  a 
defendant,  being  arrested  thereon,  shall  go  to  prison  for  want  of  bail,  the 
plaintiff  may  declare  against  such  defendant  before  the  end  of  the  term  next 
afler  such  detainer  or  arrest,  and  proceed  thereon  to  judgment  an<J  execution. 

2.  If  a  defendant  being  arrested  on  this  writ,  shall  have  made  a  deposite  of 
money  according  to  the  stat.  7  &  8  Geo.  4,  c.  71,  and  shall  omit  to  enter  a 
common  appearance  to  the  action,  the  plaintiff  will  be  at  liberty  to  enter  a 
common  appearance  for  the  defendant,  and  proceed  thereon  to  judgment  and 
execution. 

3.  If  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  put  in  spe- 
cial bail  as  required,  the  plaintiff  may  proceed  against  the  Sheriff,  or  on  the 
bail  bond. 

4.  If  a  defendant  having  been  served  only  with  this  writ,  and  not  arrested 
thereon,  shall  not  enter  a  common  appearance  within  eight  days  after  such 
service,  the  plaintiff  may  enter  a  common  appearance  for  such  defendant,  and 
proceed  thereon  to  judgment  and  execution. 

Indorsements  to  be  made  on  a  writ  of  Capias. 

Bail  for  £ ,  by  affidavit. 

Or. 

Bail  for  £ ,  by  order  of  [naming  the  judge  making  the  order^]  dated 

the day  of . 

•This  writ  was  issued  by  E.  F.  of ,  a\torney  for  the  plaintiff  [or  plain-  [  •TSS  ] 

tiffs]  within  named. 

This  writ  was  issued  in  person  by  the  plaintiff  within  named  [mention  the 
dly  or  parish,,  and  also  the  name  of  the  hamlet^  street^  and  also  the  number  of 
the  house  of  the  plaintiff  ^s  residence,  if  any  such  there  be.] 

Hilary  Term,  3  W.  4. 

It  18  ordered,  that  in  case  a  rule  of  Court  or  judge^s  order  for  returning  a  ^%'^^' 
bailable  writ  of  capias  shall  expire  in  vacation,  and  the  sheriff  or  other  officer  3  ^i  '4. ' 
having  the  return  of  such  writ,  shall  return  cepi  corpus  thereon,  a  judge^s  order  Rules  on 
may  thereupon  issue,  requiring  the  sheriff  or  other  officer,  within  the  like  num-  sheriff  to 
ber  of  days  after  the  service  of  such  order,  as  by  the  practice  of  the  Court  is  ^"^^"^ 
prescribed  with  respect  to  rules  to  bring  in  the  body  issued  in  Term,  to  bring  **<iefend- 
the  defendant  into  Court,  by  forthwith   putting  in  and  perfecting  bail  above  to  ant  in  va- 
the  action ;  and  if  the  sheriff  or  other  officer  shall  not  duly  obey  such  order,  cation. 
and  the  same  shall  have  been  made  a  rule  of  Court  in  the  Term  next  follow** 
ing,  it  shall  not  be  necessary  to  serve  such  rule  of  Court,  or  to   make  any 
fresh  demand  thereon,  but  an  attachment  shall  issue  forthwith  for  disobedience 
of  such  order,  whether  the  bail  shall  or  shall  not  have  been  put  in  and  per- 
fected in  the  mean  time. 


Trinity  Term,  3  W.  4. 

1.  It  is  declared  and  ordered,  that,  in  all  cases  in  which  a  defendant  shall  Reg.  Gen. 
have  been  or  shall  be  detained  in  prison  on  any  writ  of  capias  or  detainer  un-  Trin.  T.  3 
der  the  statute  2  W.  4,  c.  39,  or  being  arrested  thereon,  shall  go  to  prison  for  j^'  ^' 
want  of  bail,  and  in  all  cases  in  which  he  shall  have  been  or  shall  be  rendered  again^ 
to  prison  before  declaration  on  any  such  process,  the  plaintiff  in  such  process  prisoners, 
shall  declare  against  such  defendant  before  the  end  of  the  next  term  after 
such  arrest  or  detainer,  or  render,  and  notice  thereof,  otherwise  such  defend- 
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join  in  de- 
murrer. 
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be  signed*. 
Makmg 
up  issue 
and  de- 
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Setting 
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and  de 
murrer. 
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aDt  shall  be  entitled  to  be  discharged  from  such  arrest  or  detainer,  apoD  enter- 
ing an  appearance  according  to  the  form  set  forth  in  the  aforesaid  statute,  2 
W.  4,  c.  39,  schedule  No.  2;  unless  further  time  to  declare  shall  have  been 
given  to  such  plaintiff  by  rule  of  Court,  or  order  of  a  judge. 

2.  It  is  ordered,  that,  from  the  present  day  in  all  actions  against  prisoners 
in  the  custody  of  the  Marshal  of  the  Marshalsea^  or  of  the  Warden  of  tbe 
Fleets  or  of  the  Sheriff,  the  defendant  shall  plead  to  the  declaration  at  the 
same  time,  in  the  same  manner,  and  under  the  same  rules,  as  in  actions  against 
defendants  who  are  not  in  custody. 

3.  It  is  ordered,  that,  from  and  afler  the  10th  day  of  July  next,  where  the 
plaintiff  proceeds  by  action  of  debt  on  the  recognizance  of  bail  in  any  of  the 
Courts  of  Westminster,  the  bail  shall  be  at  liberty  to  render  their  principal  at 
any  time  within  the  space  of  fourteen  days  next  after  the  service  of  tbe  pro- 
cess upon  them,  but  not  at  any  later  period  ;  and  that  upon  such  render  being 
duly  made,  and  uotice  thereof  given,  the  proceedings  shall  be  stayed  upon 
payment  of  the  costs  of  the  writ  and  service  thereof  only. 

Hilary  Term,  4  W.  4. 

It  is  ordered,  that  from  and  after  the  first  day  of  Easter  term  next  inclusire, 
the  following  rules  shall  be  in  force  in  the  Courts  of  King's  Bench,  ComnKMi 
Pleas,  and  Exchequer  of  Pleas,  and  Courts  of  Error  in  the  Exchequer  Cham- 
ber. 

1.  No  demurrer,  nor  any  pleadings  subsequent  to  the  declaration,  shall  in 
any  case  be  filed  with  any  officer  of  the  Court,  but  the  same  shall  always  be 
delivered  between  the  parties. 

*2.  In  the  *  margin  of  every  demurrer,  before  it  is  signed  by  counsel  some 
matter  of  law  intended  to  be  argued  shall  be  stated,  and  if  any  demurrer  shall 
be  delivered  without  such  statement,  or  with  a  frivolous  statement,  it  may  be 
set' aside  as  irregular  by  the  Court  or  a  judge,  and  leave  may  be  given  to  sign 
judgment  as  for  want  of  a  plea. 

Provided,  that  the  party  demurring  may,  at  the  time  of  the  argument,  insist 
upon  any  further  matters  of  law,  of  which  notice  shall  have  been  given  to  the 
Court  in  the  usual   way. 

3.  No  rule  for  joinder  in  demurrer  shall  be  required,  but  the  party  demur- 
ring may  demand  a  joinder  in  demurrer,  and  the  opposite  party  shall  be  bound, 
within  four  days  after  such  demand,  to  deliver  the  same,  otherwise  judgment 

4.  To  a  joinder  in  demurrer  no  signature  of  a  seijeant,  or  other  counsel 
shall  be  necessary,  nor  any  fee  allowed  in  respect  thereof. 

5.  The  issue,  or  demurrer  book,  shall,  on  all  occasions,  be  made  up  by  the 
suitor,  his  attorney,  or  agent,  as  the  case  may  be,  and  not,  as  heretofore,  by 
any  officer  of  the  Court. 

6.  No  motion,  or  rule  for  a  concilium,  shall  be  required,  but  demurrers, 
as  well  as  all  special  cases,  and  special  verdicts,  shall  be  set  down  for  argu- 
ment, at  the  request  of  either  party,  with  the  clerk  of  the  rules  in  the  Ring's 
Bench  and  Exchequer,  and  a  secondary  in  the  Common  Pleas,  upon  pay- 
ment of  a  fee  of  one  shilling,  and  notice  thereof  shall  be  given  forthwith  by 
such  party  to  the  opposite  party. 

7.  Four  clear  days,  before  the  day  appointed  for  argument,  the  plaintiff 
shall  deliver  copies  of  the  demurrer  book,  special  case,  or  special  verdict,  to 
the  Lford  Chief  Justice  of  the  King's  Bench,  or  Common  Pleas,  or  Lord 
Chief  Baron,  as  the  case  may  be,  and  the  senior  judge  of  the  Court  in  which 
the  action  is  brought,  and  the  defendant  shall  deliver  copies  to  the  other  two 
judges  of  the  Court  next  in  seniority ;  and,  in  default  thereof,  by  either  party 
the  other  party  may,  on  the  day  following,  deliver  such  copies  as  ought  to  have 
been  so  delivered  by  the  party  making  default ;  and  the  party  making  default 
shall  not  be  heard  until  he  shall  have  paid  for  such  copies,  or  deposited   with 
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the  clerk  of  the  rules  in  the  King's  Bench  and  Exchequer,  or  the  secondary  Beg.  Gen. 
in  the  Common  Pleas,  as  the  case  may  he,  a  sufficient  sum  to  pay  for  such  ^^1-  ^-  ^ 
copies.  ^*  ^• 

8.  Where  a  defendant  shall  plead  a  plea  of  judgment  recovered  in  another  Judgment 
Court,  he  shall,  in  the  margin  of  such  plea,  state  the  date  of  such  judgments,  recovered, 
and  if  such  judgment  shall  be  in  a  Court  of  record,  the  number  of  the  roll  on  "T^*^  * 
which  such  proceedings  are  entered,   if  any  ;  and  in  default  of  his  so  doing,  ]5,dt^ent 
the  plaintiff  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea  ;  and  in  recovered 
case  the  same  be  falsely   stated  by  the  defendant,  the  plaintiff,  on  producing  a  the  num- 
certificate  from  the  proper  officer,  or  person  having  the  custody  of  the  records  ^^  ^^J^^ 
or  proceedings  of  the  Court  where  such  judgment  is  'alleged  to  be  recovered,  ^J^^  ^1 
that  there  is  no  such  record  or  entry   of  a  judgment  as  therein  stated,   shall  the  mar- 
be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave  of  the  court  or  gin. 

a  judge. 

9.  No  writ  of  error  shall   be  a  supersedeas   of  execution,  until   service  of  Error. — 
the  notice  of  the  allowance  thereof,  containing  a  statement  of  some  particular  Writ  of  er- 
ffround  of  error  intended  to  be  argued.  ^^  ^^}  ^^' 

Provided,  that  if  the  error  stated  in  such  notice  shall  appear  to  be  frivolous,  {j^  service 
the  Court,  or  a  judge  upon  summons,  may  order  execution  to  issue.  with 

10.  No  rule  to  certify  or  transcribe  the  record  shall  be  necessary,  but  the  points  to 
plaintiff  in  error  shall,  within  twenty  days  after  the   allowance  of  the  writ  of  ^  argued, 
error,  get  the  transcript  prepared  and  examined  with  the  clerk  of  the  errors  of  tionlf 
the  Court  in  which  the  judgment  is  given,  and    pay  the  transcript  money  to  point  friv- 
him  ;  in  default  whereof,  the  defendant  in  error,  his  executors  or  admioistra-  olous. 
tors,  shall  be  at  liberty  to  sign  judgment  of  non  pros.     The  clerk  of  the  errors  ^^  ^^^^ 
shall,  af^er  payment  of  the  transcript  money,  deliver  the  writ  of  error,  when  JJ^^^nbe 
returnable,  with   the  transcript  annexed,  to   the  clerk  of  the   errors  of  the 

Court  of  Error. 

•11.  No   rule  to  allege   diminution,  nor  rule   to  assign   errors,  nor  »ctrc  [    7^  J 
facias  quart  executionem  nouj  shall  be  necessary  in  order  to  compel  an  assign-  pii^i^^- 
ment  of  errors,  but  within  eight  days  alter  the  writ  of  error,  with  the  tran-  signment 
scrip  annexed,  shall  have   been   delivered  to  the  clerk  of  the  errors  of  the  of  errors, 
Court  of  Error,  or  to  the  signer  of  the   writs  in  the  King's  Bench,  in  cases  of  set,  fa. 
error  to  that  Court,  or  within  twenty   days  af\er  the  allowance   of  the  writ  of  ?'*^^  *"* 
error,  in  cases  of  error,  coram  nobis  coram  vohis  the  plaintiff  in  error  shall  as- 
sign errors ;  and  on  failure  to  assign  errors,  the  defendant  in  error,  his  exe- 
cutors  or  administrators,  shall  be  entitled  to  sign  judgment  of  non  pros.  otum^ 

12.  The  assignment  of  errors,  and  subsequent  pleadings  thereon,  shall  be  ceedings 
delivered  to  the  attorney  of  the  opposite  party,  and  not  filed  with  any  officer  of  in  error. 
the  Court.  ^o  sd.fa. 

13.  No  scire  facias  ad  audiendum  errores  shall  be  necessary  (unless  in  case  ^  ^^*^' 
of  a  change  of  parties)  ;  but  the  plaintiff  in  error  may  demand  a  joinder  in  ^^^ 
error,  or  plea  to  the  assignment  of  errors,  and  the  defendant  in  error,  his  exe-  Joinder  in 
cutors  or  administrators,  shall  be  bound,  within  twenty  days  aAer  such  demand  ^^\ 

to  deliver  a  joinder  or  plea,  or  to  demur,  otherwise  the  judgment  shall  be  re-  ^^^^ 
versed.  days.^ 

.  Provided,  that  if  in  any  case  the  time  allowed,  as  hereinbefore  mentioned.  Where 
for  getting  the  transcript  prepared  and  examined,  for  assigning  errors,  or  for  twenty 
delivering  a  joinder  in  error,  or  plea,  or  demurrer,  shall  not  have  expired  be-  ^^^  ^ 
fore  the  10th  day  of  August  in  any  year,  the  party  entitled  to  such  time  shall  |q^  j^^J 
have  the  like  time,   for  the  same   purpose,  aAer  the  24th  day  of  October,  gust, 
without  reckoning  any  of  the  days  biefore  the  10th  of  August.  Further 

Provided  also,  that  in  all  cases  such   time  may  be   extended  by  a  judge's  time  may 
order.  ^.*^- 

Provided  also,  that  in  all  cases  of  writs  of  error  to  reverse   fines  and  com-  Not  to  ap- 
moD  recoveries,  a  scire  facials  to  the  terre-tenants  shall  issue,  as  heretofore.  ply  to  er- 

14.  When  iasue  in  law  is  joined,  either  party  may  set  down  the  case  for  "^^  ^ 
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Notice  of 
taxation. 


Repassing 
record. 
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writs  of 
trial. 
Proof  of 
documents 


argumeDt  with  the  cleric  of  the  errors  of  the  Court  of  Error,  or  the  cleric  of 
the  rules  io  the  King's  Bench,  (as  the  case  may  require),  and  forthwith  give 
notice  in  writing  thereof  to  the  other  party,  and  proceed  to  argument  in  like 
manner  as  on  a  demurrer,  without  any  rule  or  motion  for  a  concilium. 

15.  Four  clear  days  before  the  day  appointed  for  ailment,  the  plaintiff  in 
error  shall  deliver  copies  of  the  judgment  of  the  Court  below,  and  of  the  as- 
signment of  errors,  and  of  the  pleadings  thereon,  to  the  judges  of  the  KiDg*s 
Bench,  on  writs  of  error  from  the  common  Pleas  or  Exchequer,  and  to  the 
judges  of  the  common  Pleas,  on  writs  of  error  from  the  King's  Bench ;  and 
the  defendant  in  error  shall  deliver  copies  thereof  to  the  other  judges  of  the 
Court  of  Exchequer  Chamber  before  whom  the  case  is  to  be  heard  ;  and  to 
default  by  either  party,  the  other  party  may  deliver  such  books  as  ought  to 
have  been  delivered  by  the  party  making  default,  and  the  party  making  default 
shall  not  he  heard  until  he  shall  have  paid  for  such  copies,  or  deposited  with 
the  clerk  of  the  errors  or  the  clerk  of  the  rules  in  the  King's  Bench,  (as  the 
case  may  be,)  a  sufficient  sum  to  pay  for  such  copies. 

16.  No  entry  on  record  of  the  proceedings  in  error  shall  be  necessary  be- 
fore setting  down  the  case  for  argument,  but  after  judgment  shall  have  been 
given  in  the  Court  of  Error  in  the  Exchequer  Chamber,  either  party  shall  be 
at  liberty  to  enter  the  proceedings  in  error  on  the  judgment  roll  remaining  in 
the  Court  below,  on  a  certificate  of  a  clerk  of  the  errors  of  the  Exchequer 
Chamber  of  the  judgment  given,  for  which  a  fee  of  three  shillings  and  four 
pence,  and  no  more,  shall  be  charged. 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  the 
defendant  has  not  appeared  in  person,  or  by  his  attorney  or  guardian,  notwith- 
standing the  general  rule  of  Trinity  Teim,  1  W.  4,  s.  12. 

18.  It  shall  not  be  necessary  to  repass  any  nisi  prius  record  which  shall 
have  been  once  passed,  and  upon  which  the  fees  of  passing  shall  have  been 
paid  ;  and  if  it  shall  be  necessary  to  amend  the  day  of  the  teste  and  return  of  the 
distringas  or  haheas  corpora^  or  of  the  clause  of  nisi  prius,  the  same  may  be 
done  by  the  order  of  a  judge  obtained  on  an  application  ex  parte. 

*19.  Writs  of  trial  shall  be  sealed  only,  and  not  signed. 

20.  Either  party,  after  plea  pleaded,  and  u  reasonable  time  before  trial,  may 
give  notice  to  the  other,  either  in  town  or  county  in  the  form  hereto  annex- 
ed, marked  A.,  or  to  the  like  effect,  of  his  intention  to  adduce  in  evidence  cer- 
tain written  or  printed  documents  ;  and  unless  the  adverse  paity  shall  oooaent 
by  indorsement  on  such  notice  within  forty  eight  hours,  to  make  the  adBiisaion 
specified,  the  party  requiring  such  admission  may  call  on  the  party  required  by 
summons  to  show  cause  before  a  judge  why  he  should  not  consent  to  aoch 
admission,  or,  in  case  of  refusal  be  subject  to  pay  costs  of  proof ;  and  unless 
the  party  required  shall  expressly  consent  to  make  such  admission,  the  judge 
shall,  if  he  think  the  application  reasonable,  make  an  order,  that  the  cosits  of 
proving  any  document  specified  in  the  notice,  which  shall  be  proved  at  the  trial 
to  the  satisfaction  of  the  judge  or  other  presiding  officer,  certified  by  his  in- 
dorsement thereon,  shall  be  paid  by  the  party  so  required,  whatever  may  be  the 
result  of  the  cause. 

Provided,  that  if  the  judge  shall  think  the  application  unreasonable,  he  shall 
indorse  the  summons  accordingly. 

Provided  also,  that  the  judge  may  give  such  time  for  inquiry  or  examination 
of  the  documents  intended  to  be  offered  in  evidence,  and  give  such  direction 
for  inspection  and  examination,  and  impose  such  terms  upon  the  party  requir- 
ing the  admission,  as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the  judge  shall  order 
the  same  to  be  made. 

No  costs  of  proving  any  written  or  printed  document  shall  be  allowed  to 
any  party  who  shall  have  adduced  the  same  in  evidence  on  any  trial,  unless 
he  shall  have  given  such  notice  as  aforesaid,  and  the  adverse  party  shall  have  re- 
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fused  or  neglected  to  make  sach  admission,  or  the  judge  shall  have  indorsed  Reg.  Gen. 
upon  the  summons  that  he  does  not  think  it  reasonable  to  require  it.  ^>1-  ^-  ^ 

A  judge  may  make  such  order  as  he  may  think  fit  respecting  the  costs  of 
the  application,  and  the  costs  of  the  production  and  inspection,  and  in  the  ah* 
sence  of  a  special  order  the  same  shall  be  costs  in  the  cause. 


W.  4. 


FORM   OF  NOTICE   BBFERRED  TO. 


In  the  K.  B.  ["  C.  P."  or  "  Exchequer."] 


A.  B.\ 
CD.) 


Take  notice,  that  the  plaintiff  [or  ^'  defendant^']  in  this  cause  proposes  to  ad- 
duce in  evidence  the  several  documents  hereunder  specified  and  that  the  same 
may  be  inspected  by  the  defendant  [or  ^*  plaintiff'*],  his  attorney  or  agent,  at 
,  on  ,  between  the  hours  of  ,  and  that  the  defend- 

ant [or  *^  plaintiff*^]  will  be  required  to  admit  that  such  of  the  said  docu- 
ments as  are  specified  to  be  originals,  were  respectively  written,  signed  or 
executed,  as  they  purport  respectively  to  have  been ;  that  such  as  are  speci- 
fied as  copies  are  true  copies ;  and  such  documents  as  are  stated  to  have  been 
served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered  respectively, 
saving  all  just  exceptions  to  the  admissibility  of  all  such  documents  as  evi- 
dence in  this  cause.     Dated,  dec. 

6.  H.  attorney  for  plaintiff  or  [defendant. ''] 
To  E.  F.  attorney  or  agent  for 

def&ndant  [or  "  plaintiff"]. 
[Here  describe  the  documents^  the  numner  of  doing  which  map  he  as  follows  :J 


*0BI6I1IALS. 
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'  Deschptiou  of  the  DocameDts.  [ 

Deed  of  Covenant  between  A,  B,  and  G.  D.  first  part, 

and  E,  F,  second  part 

Indenture  of  Lease  from  A.  B.  to  C.  D.   .     .    .    . 
Indenture  of  Release  between  A.  JB.,  C.  D.  first  part. 


Date. 


d»}. 


Letter — ^Defendant  to  Plaintiff     . 

Policy  of  Insurance  on  Goods  by  Ship  Isabella,  on 
Toyage  from  Oporto  to  London 

Memorandum  of  Agreement  between  C  P.,  Cap- 
tain of  said  Ship,  and  E.  F. 

Bill  of  exchange  for  ^100,  at  three  months,  drawn 
byil.  B.  on  and  accepted  by  C.  D.  indorsed  by 
KF.tiudG.H. 

Vol.  L  98 


1 

} 
} 


1st  January,  1828. 
1st  February,  1828. 
2d  February,  1828. 
Ist  March,  1828. 
3d  December,  1827. 

Ist  January,  1828. 
1st  May,  1829. 
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Beg.  OeB. 

HU.  T.  4. 

W.  4. 


AXTENDIK, 


COPIES. 


Descriptions  of  Documents. 


Hegister  of  Baptism  of  A.  B,^  in 
the  parish  of  X     .     .     .     . 

Letter — Plaintiff  to  Defendant 


Original  or  Daplicate,  lenr- 
ed,  sent,  or  delivered,  wkn, 
how,  and  by  whom. 


} 


Notice  to  Produce  Papers      .    .    . 

Record  of  a  Judgment  of  the  \ 
Court  of  King's  Bench,  in  an  > 
action,  /•  S,  v.  J.  N.    ,     .     .   j 

Letters  Patent  of  King  Charles ) 
U.  in  the  Rolls  Chapel.   .     •      ) 


1st  Jan.  1806. 


1st  Feb.  1828. 


1st  March,  1828. 


Trinity  Term, 
10th  Geo.  IV. 

1st  Jan.  1680. 


Sent  by  Genentl 
Post,  2d  Feb. 
1828. 

Served  2d  March, 
1828,  on  defeDd- 
ant's  attorney,  by 
E.  F.  of 


FTSS] 

fieg.  Gen, 
HiL  T.  4 

W.  4. 
fiedtal  of 
6tat.  3  &  4 
Will.  4,  c. 
42,  s,  1. 


AU  plead- 
ings are  to 
be  entitled 
of  the  day 
and  year 
when 
pleaded, 
and  to  be 
80  entered 
of  record. 


•Hilary  Term,  4  Will,  4. 

Whereas  it  is  provided  by  the  stat.  8^4  Will.  4,  c.  42,  s.  1,  that  the  judg- 
es of  the  superior  Courts  of  Common  Law  at  We&immsierj  or  any  eight  or 
more  of  them,  of  whom  the  Chiefs  of  each  of  the  said  Courts  should  be  three, 
should  and  might,  by  any  rule  or  order  to  be  from  time  to  time  by  them  made, 
in  term  or  vacation,  at  any  time  within  five  years  from  the  time  when  the  said 
act  should  take  effect,  nudce  such  alterations  in  the  mode  of  pleading  in  the  said 
Courts,  and  in  the  mode  of  entering  and  transcribing  pleadings^  judgmeaU 
and  other  proceedings  in  actions  at  law,  and  sueh  regulations  as  to  the^ojfiROi^ 
of  costSy  and  otherwise,  for  carrying  into  effect  the  said  alterations,  as  to  them 
might  seem  expedient ;  which  rules,  orders,  and  regulations  were  to  be  laid 
before  both  Houses  of  Parliament  as  therein  mentioned,  and  were  not  to  have 
effect  until  six  weeks  afler  the  same  should  have  been  so  laid  before  both 
Houses  of  Parliament,  but  after  that  time  should  be  binding  and  obligatoiy 
on  the  said  Courts,  and  all  other  Courts  of  common  law,  and  be  of  the  like 
force  and  effect  as  if  the  provisions  contained  therein  had  be^a  expresaly  en- 
acted by  parliament ; 

Provided  that  no  such  rule  or  order  should  have  the  effect  of  depriving  toy 
person  of  the  power  of  pleading  the  general  issue,  and  of  giving  the  special 
matter  in  evidence,  in  any  case  wherein  he  then  was  or  thereafter  should  be 
entitled  so  to  do,  by  virtue  of  an  act  of  parliament  then  or  thereafter  to  be  ia 
force ; — 

It  is  therefore  ordered,  that  from  and  after  the  first  day  of  Easter  Term 
next  inclusive,  unless  parliament  shall  in  the  mean  time  otherwise  enact,  the 
following  rules  and  regulations,  made  pursuant  to  the  said  statute,  shall  be  in 
force. 

Firsts  General  Rules  and  Beoulations. 

1.  Every  pleading,  as  well  as  the  declaration,  shall  be  intitled  of  the  day  of 
the  month  and  year  when  the  same  was  pleaded,  and  shall  bear  no  other  time 
or  date,  and  every  declaration  and  other  pleading  shall  also  be  entered  on  the 
record  made  up  for  trial  and  on  the  judgment-roll,  under  the  date  of  the  daj 
of  the  month  and  year  when  the  same  respectively  took  place,  and  without 
reference  to  any  other  time  or  date,  unless  otherwise  specially  ordered  by  the 
Court  or  a  judge, 
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2.  No  entry  of  continuances  by  way  of  imparlance,  curia  advisari  tmlt^  vice  Reg.  Gen. 
comes  non  mint  hreve^  or  otherwise  skkllhemiade^  upon  any  record  or  roll  what-  ^^ -^:  ^ 
every  or  in  the  pleadings,  except  the  juralur  ponilur  in  respeciu^  which  is  to  ffJcaa- 
be  retained.  tinuances 

Provided  that  such  regulation  shall  not  alter  or  affect  any  existing  rules  of  to  be  en- 
practice  as  to  the  times  of  proceeding  in  the  cause.  ^ered. 

Prorided  also,  that  in  all  cases  in  which  a  plea  puis  darrisn  cantinuanee  is  ^^ 
now  by  law  pleadable  in  banc,  or  at  nisi  prins,  the  same  defence  may  be  plead-  times  of 
ed,  with  an  allegation  that  the  matter  arose  aAer  the  last  pleading,  or  the  is-  proceed- 
•uing  of  the  jury  process,  as  the  case  may  be.  iQg- 

PK)vided  also,  that  no  such   plea  shall  be  allowed,  unless  accompanied  by  ^^^^ 
an  affidavit  that  the  matter  thereof  arose  within  eight  days  next  before  the  amtmu- 
pleading  of  such  pleas,  or  unless  the  Court  or  a  judge  shall  otherwise  order,  anee. 

3.  AU  judgments,  whether  interlocutory  or  final,  shall  be  entered  of  record  Aflidayit 
of  the  day  of  the  month  and  year,  whether  in  term  or  vacation,  when  signed,  J^T"*^^\ 
and  shall  not  have  relation  to  any  other  day.  to^lJ'en^ 

Provided,  that  it  shall  be  competent  for  the  Court  or  a  judge  to  order  a  tered  of 
judgment  to  be  entered  nunc  pro  tunc,  the  day 

*4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attorney  to  sue  ^^^ 
or  defend.  r^39  1 

5.  And  whereas,  by  the  mode  of  pleading  hereinafter  prescribed,  the  sev-  L         -' 
eral  disputed  facts  material  to  the  merits  of  the  case  will,  before  the  trial,  be  ^^'^P"^ 
brought  to  the  notice  of  the  respective  parties  more  distinctly  than  heretofore ;  Warrants 
and  by  the  said  act  of  the  3d  dc  4th  Will.   4,  c.  42,  s.  23,   the  powers  of  of  attorney 
amendment  at  the  trial,  in  cases  of  variance  in  particulars  not  material  to  the  ^^  ^  ^' 
merits  of  the  case,  are  greatly  enlarged  :  ^'^* 

Several  counts  shall  not  be  allowed,  unless  a  distinct  subject-matter  of  com-  Several 
plaint  is  intended  to  be  established  in  respect  of  each ;  nor  shall  several  pleas,  counts  and 
or  avowries,  or  cognizances  be  allowed,  unless  a  distjnct  ground  of  answer  or  ^^f^^^^ 
defence  is  intended  to  be  established  in  respect  of  each.  allowed. 

Therefore,  counts  founded  on  one  and  the  same   principal  matter  of  com-  instances 
plaint,  but  varied  in  statement,  description,  or  circumstances  only,  are  not  to  in  declara- 
be  allowed.  tions. 

Ex,  gr.  Counts  founded  upon  the  same  contract,  described  in  one  as  con-  ^^*""^* 
tract  without  a  condition,  and  in  another  as  a  contract  with  a  condition,  are  ^tionT*^' 
not  to  be  allowed ;  for  they  are  founded  on  the  same  subject-matter  of  com- 
plaittt,  and  are  only  variations  in  the  statement  of  one  and  the  same  contract 

So,  connts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  exchange  in  Non  de- 
payment,  accordiog  to  the  contract  of  sale,  for  goods  sold  and  delivered,  and  liyery  of 
for  the  price  of  the  same  goods  to  be  paid  in  money,  are  not  to  be  allowed.      ^^  in  pay- 
So,  counts  for  not  accepting  and  paying  for  goods  sold  ;  and  for  the  price  ^0^116- 
of  the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed.  cepting 

But  counts  upon  a  bill  of  exchange  or  promissory  note,  and  for  the  con-  and  pay. 
sideration  of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to  be  con*  ^^'^ 
sideied  as  founded  on  distinct  subject-matters  of  complaint ;  for  the  debt  ^^^^ 
and  the  security  are  different  contracts,  and  such  counts  are  not  to  be  al-  notes. 
lowed. 
Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  allowed.  Policies. 

But,  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  had  and  Premium* 
received,  to  recover  back  the  premium  upon  a  contract  implied  by  law,  are  to 
be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed.  Charter- 

But,  a  count  for    freight  upon  a  charter-party,  and  for  freight  pro  rata  f/in-  Ponies. 
lira,  upon  a  contract  implied  by  law,  are  to  be  allowed.  ^'^^^' 

Counts  upon  a  demise,  and  for|u8e  and  occupation  of  the  same  land  for  the  audu^ 
same  time,  aie  not  to  be  allowed.  and  occu' 

pation. 
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In  actions  of  tort  for  miafeaauioe,  aevefal  comitB  for  the  miie  iDJiuy, 
iDg  the  description  of  it,  are  not  to  be  allowed. 

In  the  like  actions  for  nonfeasance,  several  counts  founded  on  varied 
roents  of  the  same  duty  are  not  to  be  allowed. 

Several  counts  in  tresjiass,  for  acts  committed  at  the  same  time  and  place, 
are  not  to  be  allowed. 

Where  several  debts  are  alleged  in  imdehitatiu  ggntwqmt  to  be  doe  in  re* 
spect  of  several  matters,  ec.  gr,^  for  wages,  work,  and  labor  as  a  hired  serwaat, 
work  and  labor  generalljff  goods  sold  and  delivered,  goods  bargained  aii4 
sold,  money  lent,  money  paid,  money  had  and  received,  and  the  like,  the  alate- 
ment  of  each  debt  is  to  be  considered  as  amounting  to  a  several  count  within 
the  meaning  of  the  rule  which  forbids  the  use  of  several  counts,  though  ooe 
promise  to  pay  only  is  alleged  in  consideration  of  all  the  debts. 

Provided,  that  a  count  for  money  due  on  an  account  stated  may  be  joined 
with  any  other  count  for  a  money  demand,  though  it  may  not  be  intended  to 
establish  a  distinct  subject-matter  of  complaint  in  respect  <^  each  of  suck 
counts. 

The  rule  which  forbids  the  use  of  several  counts,  is  not  to  be  conaidered 
as  precluding  the  plaintiff  from  alleging  mart  breaches  than  one  of  the  same 
contract  in  the  same  count 

*  Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  principal 
matter,  but  varied  in  statement,  description,  or  circumstances  only,  (and 
pleas  in  bar  in  replevin  are  within  the  rule),  are  not  to  be  allowed. 

Ex,  gr.  Pleas  of  solvit  ad  diem  and  of  solnit  post  diem,  are  both  pleas  of 
payment,  varied  in  the  circumstance  of  time  only,  are  not  to  be  allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of  release,  aie 
distinct,  and  are  to  be  allowed. 

Picas  of  an  agreement  to  accept  the  security  of  A,  B.^  in  discharge  of  the 
plaintiff^s  demand,  and  of  an  agreement  to  accept  the  security  of  u.  !>.,  for 
the  like  purpose,  are  also  distinct,  and  to  be  allowed. 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third  person,  in  dis- 
charge of  the  plaintiff's  demand,  and  of  the  same  agreement,  describing  it  to 
be  an  agreement  to  forbear  for  a  time,  in  consideration  of  the  same  security, 
are  not  distinct ;  for  they  are  only  variations  in  the  statement  of  one  and  the 
same  agreement,  whether  more  or  less  extensive,  in  consideration  of  the  same 
security,  and  not  to  be  allowed. 

In  trespass  ^tuere  dausum  fregit^  pleas  of  soil  and  freehold  of  the  defend- 
ant in  the  locus  in  quo^  and  of  the  defendant's  right  to  an  easement  there-— 
pleas  of  right  of  way,  of  common  of  pasture,  of  common  of  turbary,  and  of 
common  of  estovers,  are  distinct,  and  are  to  be  allowed. 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right  at 
particular  times,  or  in  a  qualified  manner  are  not  to  be  allowed. 

So  pleas  of  a  right  of  way  over  the  hcus  in  quoj  varying  the  termini  or  the 
purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  damage  Jeasant  are  to 
be  allowed. 

But  avowries  for  distress  for  rent,  varying  the  amount  of  rent  reserved,  or 
the  times  at  which  the  rent  is  payable,  are  not  to  be  allowed. 

The  examples,  in  this  and  other  places  specified,  are  given  as  some  in- 
stances only  of  the  application  of  the  rules  to  which  they  relate ;  but  the  prin- 
ciples contained  in  the  rules  are  not  to  be  considered  as  restricted  by  the 
examples  specified. 

6.  Where  more  than  one  count,  plea,  avowry,  or  cognizance,  shall  have 
been  used  in  apparent  violation  of  the  preceding  rule,  the  opposite  party 
shall  be  at  liberty  to  apply  to  a  judge,  suggesting  that  two  or  more  of  the 
counts,  pleas,  avowries,  or  cognizances  are  founded  on  the  same  subject  maV* 
ter  of  complaint,  or  ground  of  answer  or  defence,  for  an  order  that  all  the 
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counts,  pleas,  avowries,  or  cognizances,  introduced  in  violation  of  the  rule,  Reg.  G^n. 
be  struck  out  at  the  cost  of  the  party  pleading ;  whereupon  the  judge  shall  ^^{:,^- * 
order  accordingly,  unless  he  shall  be  satisfied,  upon  cause  shown,  that  some  ^  ^^g^^. 
disUncl  subject  matter  of  complaint  is  bona  fide  intended  to  be  established  in  ^es  only, 
respect  of  each  of  such  counts,  or  some  distinct  ground  of  answerer  defence  Departure 
in  respect  of  each  of  such  pleas,  avowries,  or  cognizances,  in  which  case  he  from  these 
shall  indorse  upon  the  summons,  or  state  in  his  order,  as  the  case  may  be,  ™^^^  ^^ 
that  he  is  so  satisfied  ;  and  shall  also  specify  the  counts,  pleas,  avowries,  or  yantageof. 
cognizances  mentioned  in  such  application,  which  shall  be  allowed. 

7.  Upon  the  trial,  where  there  is  more  than  one  count,  plea,  avowry,  or  Costs  of 
cognizance  upon  the  record,  the  parly  pleading  fails  to  establish  a  distinct  counts  and 
subject  matter  of  complaint  in  respect  of  each  count,  or  some  distinct  ground  ^  ^^* 

of  answer  or  defence  in  respect  of  each  plea,  avowry,  cognizance,  a  ver- 
dict and  judgment  shall  pass  against  him  upon  each  count,  plea,  avowry,  or 
cognizance,  which  he  shall  have  so  failed  to  establish,  and  he  shall  be  liable 
to  the  other  party  for  all  the  cost  occasioned  by  such  count,  plea,  avowry, 
or  cognizance,  including  those  of  the  evidence  as  well  as  those  of  the  plead- 
ings ;  and  further,  in  all  cases  in  which  an  application  to  a  judge  has  been 
made  under  the  preceding  rule,  and  any  count,  plea,  avowry,  or  cognizance, 
allowed  as  aforesaid,  upon  the  ground  that  some  distinct  subject  matter  of 
complaint  was  bona  fide  btended  to  be  established  at  the  *trial  in  respect  of  r  •74I  1 
each  count,  or  some  distinct  ground  of  answer  or  defence  in  respect  of  each 
plea,  avowry,  or  cognizance  so  allowed,  if  the  Court  or  judge,  before  whom 
the  trial  is  had,  shall  be  of  opinion  that  no  such  distinct  subject  matter  of 
complaint  was  bona  fide  intended  to  be  established  in  respect  of  each  count 
so  allowed,  or  no  such  distinct  ground  of  answer  or  defence  in  respect  of 
each  plea,  avowry,  or  cognizance  so  allowed,  and  shall  so  certify  before  final 
judgment,  such  party  so  pleading  shall  not  recover  any  costs  upon  the  issue 
or  issues  upon  which  he  succeeds^  arising  out  of  any  count,  plea,  avowry,  or 
cognizance  with  respect  to  which  the  judge  shall  so  certify. 

8.  The  name  of  a  county  shall  in  all  cases  be  stated  in  the  margin  of  a  Special 
declaration,  and  shall  be  taken  to  be  the  venue  intended  by  the  plaintiff,  and  ^^i^^^- 
no  venue  shall  be  stated  in  the  body  of  the  declaration,  or  in  any  subsequent 
pleading. 

Provided,  that,  in  cases  where  local  description  is  now  required,  such  local  Local  de- 
description  shall  be  given.  scription. 

9.  In  a  plea  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  of  the  Corn- 
whole  action  generally,  it  shall  not  be  necessary  to  use  any  allegation  of  ac-  mence- 
tionem  non^  or  to  the  like  efiect,  or  any  prayer  of  judgment;  nor  shall  it  be  ^^^\^  ^d 
necessary  in  any  replication,  or  subsequent  pleading  intended  to  be  pleaded  in  ^f  ^i^^ 
maintenance  of  the  whole  action,  to  use  any  allegation  of  ^'  precludi  non^'*'*  or  alc. 

to  the  like  efiect,  or  any  prayer  or  judgment ;  and  all  pleas,  replications,  and 
subsequent  pleadings,  pleaded  without  such  formal  parts  as  aforesaid,  shall  be 
taken,  unless  otherwise  expressed,  as  pleaded  respectively  in  bar  of  the  whole 
action,  or  in  the  maintenance  of  the  whole  action  ;  provided,  that  nothing  here- 
in contained  shall  extend  to  cases  where  an  estoppel  is  pleaded. 

10.  No  formal  defence  shall  be  required  in  a  plea,  and  it  shall  commence  Com- 
as follows  : — ^"  The  said  defendant,  by ,  his  attorney,  [or^  in  person,  4'C»J»  °^®"^' 

aays  that ^^]  ^^ 

11.  It  shall  not  be  necessary  to  state  in  a  second  or  other  plea  or  avowry.  Second 
that  is  pleaded  by  leave  of  the  Court,  or  according  to  the  form  of  the  statute,  plea. 
or  to  that  eflfect. 

12.  No  protestation  shall  hereafter  be  made  in  any  pleading ;  but  either  Protesta- 
party  shall  be  entitled  to  the  same  advantage  in  that  or  other  actions,  as  if  a  ^^« 
protestation  had  been  made. 

13.  All  special  traverses  or  traverses  with  an  inducement  of  affirmative  Travers- 
matter,  shall  conclude  to  the  country.  ^' 
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Provided)  that  this  regulolioD  shall  not  preclude  the  opposite  panj  from 
pleadiog  over  to  the  inducemeDt  when  the  traverse  is  material. 

14.  The  form  of  a  demurrer  shall  be  as  follows : — ^  The  said  defendant, 
by ,  his  attomeyv  [or^  in  person,  4^.,  or  plaintiff],  sajs  that  the  declara- 
tion [or  plea,  4^.J  is  not  sufiicient  in  law,''  showing  ike  special  eautes  of  dO' 
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murrer  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows : — ^  The  said  plain- 
tiff [or  defendant]  says  that  the  declaration  [or  plea,  4^.]  is  sufficient  in  law.** 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or  on  the  jodgment- 
roli,  (according  to  the  nature  of  the  case),  shall  be  taken  to  be,  and  shall  be 
in  fact,  the  first  entry  of  the  proceedings  in  the  cause,  or  of  any  part  thereof, 
upon  record ;  and  no  fees  shall  be  payable  in  respect  of  any  prior  entry  made 
or  supposed  to  be  made  on  any  roll  or  record  whatever. 

16.  No  fees  shall  be  charged  in  respect  of  mwe  than  one  issme  by  any  of 
the  officers  of  the  Court,  or  of  any  judge  at  the  assizes,  or  any  other  officer, 
in  any  action  of  assumpsit^  or  in  any  action  of  debt  on  simple  contract,  or  in 
any  action  on  the  case. 

*17.  When  money  is  paid  into  Court,  such  payment  shall  be  pleaded  in  all 
cases,  and,  as  near  as  may  be,  in  the  following  form,  mutatis  mutandis : — 
"  C.  D.   )         The day  of 

atB.       > 

A,  B,   )         The  defendant,  by ,  his  attorney,  [or,  in  person,  4^]  nys, 

that  the  plaintiff  ought  not  further  to  mamtain  his  action,  because  the  defen- 
dant now  brings  into  Court  the  sum  of  £ ^  ready  to  be  paid  to  the  plain- 
tiff; and  the  defendant  further  says,  that  the  plaintiff  has  not  sustained  dama- 
ges [or,  in  actions  of  debt^  that  he  is  not  indebted  to  the  plaintiff  ]  to  a  grealer 
amount  than  the  said  sum,  dz».,  in  respect  of  the  cause  of  action  in  the  dec- 
laration mentioned,  and  this  be  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment if  the  plaintiff  ought  further  to  maintain  his  action." 

18.  No  rule  or  judge's  order  to  pay  money  into  Court  shall  be  necessary, 
except  under  the  3  &  4  Will.  4,  42,  s.  21 ;  hut  the  money  shall  be  paid  to 
the  proper  officer  of  each  Court,  who  shall  give  a  receipt  for  the  amount  ia 
the  margin  of  the  plea ;  and  the  said  sum  shall  be  paid  out  to  the  plaintiff  on 
demand. 

19.  The  plaintiff,  aAer  the  delivery  of  a  plea  of  payment  of  money  into 
Court,  shall  be  at  liberty  to  reply  to  the  same  by  accepting  the  sum  so  paid 
into  Court  in  full  satisfaction  and  discharge  of  the  cause  of  action  in  respect 
of  which  it  has  been  paid  in;  and  he  shall  be  at  liberty  in. that  case  to  tax  his 
costs  of  suit,  and,  in  case  of  non-payment  thereof  within  forty-eight  hours,  to 
sign  judgment  for  his  costs  of  suit  so  taxed ;  or  the  plaintiff  may  reply,  ^^  that 
he  has  sustained  damages  [or,  that  the  defendant  is  indebted  to  him,  as  the  case 
way  be^]  to  a  greater  amount  than  the  said  sum  ;"  and,  in  the  event  of  an  issue 
thereon  being  found  for  the  defendant,  the  defendant  shall  be  entitled  to  judg- 
ment and  his  costs  of  suit. 

20.  In  all  cases  under  the  3  &  4  Will.  4,  c.  42,  s.  10,  in  which,  aAer  a 
plea  in  abatement  of  the  nonjoinder  of  another  person,  the  plaintiff  shall,  with- 
out having  proceeded  to  trial  on  an  issue  thereon,  commence  another  action 
against  the  defendant  or  defendants  in  the  action,  in  which  such  plea  in  abate* 
ment  shall  have  been  pleaded,  and  the  person  or  persons  named  in  such  plea 
in  abatement  as  joint  contractors,  the  commencement  of  the  declaration  idiall 
be  in  the  following  form : — 

'^  [  Venue,] — A.  B.^  by  E.  fl,  his  attorney,  [or,  in  his  own  proper  person, 
4*0.],  complains  of  C.  D.  and  G.  JI.,  who  have  been  summoned  to  answer 
the  said  A,  ^.,  and  which  said  C.  2>.  has  heretofore  pleaded  in  abatement  the 
nonjoinder  of  the  said  G.  If.,  &c."  (The  same  form  to  be  used  mutatis  mutan- 
dis fit  cases  of  arrest  or  detainer,) 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent,  or 
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executors  or  administrators,  or  persons  authorized  by  act  of  parliament  to  sue  Reg.  G«n. 
or  be  sued  as  nominal  parties,  the  character  in  which  the  plaintiflf  or  defend-  HiL  T.  4 
ant  is  stated  on  the  record  to  sue  or  be  sued  shall  not  in  any  case  be  consid-     ^'  ^' 
ered  as  in  issue,  unless  specially  denied.  Jj^^'  ^^f- 

ken  as  ad* 
^  mitted, 

unless 

PLEADINGS  IN  PARTICULAE  ACTIONS.  specially 

denied. 

I. — Assumpsit. 


1.  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  promissory  ^^^^  ^ 
notes,  the  plea  of  nan-assumpsit  shall  operate  only  as  a  denial  in  fact  of  the  ^|^^,^/ 
express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from  which 

the  contract  or  promise  alleged  may  be  implied  by  law. 

Ex.  gr.  In  an  action  on  a  warranty,  the  plea  will  operate  as  a  denial  of  Instances, 
the  fact  of  the  warranty  having  been  given  upon  the  alleged  consideration.  Warranty 
but  not  of  the  breach ;  and  in  an  action  on  a  policy  of  insurance,  of  the  Policy, 
^subscription  to  the  alleged  policy  by  the  defendant,  but  not  of  the  interest,  of  [  *748  ] 
the  commencement  of  the  risk,  of  the  loss,  or  of  the  alleged  compliance  with 
warranties. 

In  actions  against  carriers  and  other  bailees,  for  not  delivering  or  not  keep-  ^^J*?^ 
ing  goods  safe,  or  not  returning  them  on  request,  and  in  actions  against  agents  *^ 
for  not  accounting,  the  plea  will  operate  as  a  denial  of  any  express  contract 
to  the  effect  alleged  in  the  declaration,  and  of  such  bailment  or  employment  Agents. 
as  would  raise  a  promise  in  law  to  the  effect  alleged,  but  not  of  the  breach. 

In  an  action  of  indebitatus  assumpsit^  for  goods  sold  and  delivered,  the  plea  ^?5^ 
of  non  assumpsit  will  operate  as  a  denial  of  the  sale  and  delivery  in  point  of 
fact ;  in  the  like  action  for  money  had  and  received,  it  will  operate  as  a  denial  Money 
both  of  the  receipt  of  the  money  and  the  existence  of  those  facts  which  make  - 
such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  the  plea  of  ®^^*''^ 
non  assumpsit  shall  be  inadmissible.     In  such  actions,  therefore,  a  plea  in  de-  general  is- 
nial  must  traverse  some  matter  of  fact ;  ex.  gr.  the  drawing,  or  making,  or  in  sue. 
dorsing,  or  accepting,  or  presenting,  or  notice  of  dishonor  of  the  bill  or  note. 

3.  In  every  species  of  assumpsit,  all  matters  in  confession  and  avoidance,  a^j^J^"^ 
including  not  only  those  by  way  of  discharge,  but  those  which  show  the  assumpsit 
transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of  matters  in 
fraud  or  otherwise,  shall  be  specially  pleaded ;  ex.  gr.,  infancy,  coverture,  confession 
release,  payment,  performance,  illegality  of   consideration  either  by  statute  "^^  ^^* 
or  common  law,  drawing,  indorsing,  accepting,  &c.,  bills  or  note  by  way  pleaded 
of  accommodation,*set-off,  mutual  credit,  unseaworthiness,  misrepresentation,  specially, 
concealmen  t,  deviation,  and  various  other  defences,  must  be  pleaded. 

4.  In  actions  on  policies  of  assurance  the  interest  of  the  assured  may  be  Statement 
averred  thus : — ^"That  A.,  5.,  C,  and  D.,  [or  some  or  one  of  them,]  were  of  assutS 
or  was  interested,"  ^e.    And  it  may  also  be  averred,  '^  that  the  insurance 

was  made  for  the  use  and  benefit,  and  on  the  account,  of  the  person  or  per- 
sons so  interested." 

n. — In  Covenant  and  Debt, 

1.  In  debt  on  specialty  or  covenant,  the  plea  of  non  est  factvm  shall  operate  ^^  ^ 
as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  only,  and  all  other  Z^^*""* 
defences  shall  be  specially  pleaded,  including  matters  which  make  the  deed 
absolutely  void,  as  well  as  those  which  make  it  voidable. 

2.  The  plea  of  ''  nil  debeC^  shall  not  be  allowed  in  any  action.  Na  debet, 

3.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  exchange  ?e»«'*l 
and  promissory  notes,  the  defendant  may  plead  that  '^  he  never  was  indebted  ^^  ^ 


' 
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Bee.  Gen.  in  manner  and  form  as  in  the  declaimtion  alleged,**  and  soeh  plea  shall  haTe 
Hil.  T.  4  the  same  operation  as  the  plea  of  mm  anumpni  in  indebitatus  assumpsit ;  and 
^^'  ^'-    all  matters  in  confession  and  avoidance  shall  be  pleaded  specially  as  above 

JKL&U6TS   In     i'.j«  .•  /•  •- 

confession   directed  in  actions  of  assumpsit. 

aad  avoid-  4.  In  other  actions  of  debt,  in  which  the  plea  of  nt/  debet  has  been  hitherto 
ance  to  be  allowed,  including  those  on  bills  of  exchange  and  promissory  notes,  the  de- 
P'^^  fendant  shall  deny  specifically  some  particular  matter  of  fact  alleged  in  the 
j^^  i/'    declaration,  or  plead  specially  in  confession  and  avoidance. 

other  cas-  \5L—DetUmt. 

es. 

JVbii  deti'        The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of  the 

net.  goods  by  the  defendant,  but  not  of  the  plaintiff^s  property  therein,  and  no 

other  defence  that  such  denial  shall  be  admissible  under  that  plea. 

[  ^744  ]  •IV.— £i  Case. 

Effect  of         1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial 
not  guilty.  ^Qiy  of  the  breach  of  duty  or  wrongful  act  alledg^  to  have  been  committed 
by  the  defendant,  and  not  of  the  facts  stated  in  the  inducement,  and  no  other 
Other]        defence  than  such  denial  shall  lje  admissible  under  that  plea :  all  other  pleas 
pleas.         '^j^  denial  shall  take  issue  on  some  particular  matter  of  fact  alleged  in  the  dec- 
laration. 
hutfmees :        Ex.  gr.    In  an  action  on  the  case  for  a  nuisance  to  the  occupation  of  a 
Nuisance,   house  by  carrying  on  an  offensive  trade,  the  plea  of  not  guilty  will  operate  as 
a  denial  only  that  the  defendant  carried  on  the  alleged  trade  in  such  a  way  as 
to  be  a  nuisance  to  the  occupation  of  the  house,  and  will  not  operate  as  a  de- 
nial of  the  plaintiff'^s  occupation  of  the  house. 
Rieht  of         ^°  ^°  action  on  the  case,  for  obstructing  a  right  of  way,  such  plea  will  ope- 
way,  rate  as  a  denial  of  the  obstruction  only,  and  not  of  the  plaintifi'^s  right  of  way ; 
Trover.       and  in  an  action  for  converting  the  plaintiff's  goods,  the  converaion  only,  and 

not  the  plaintiff's  title  to  the  goods. 
Slander.  ^Q  ^^  action  of  slander  of  Uie  plaintiff  in  his  office,  profession,  or  trade,  the 

plea  of  not  guilty  will  operate  to  the  same  extent  precisely  as  at  present  in 
^  denial  of  speaking  the  words,  of  speaking  them  maliciously,  and  in  the  sense 

imputed,  and  with  reference  to  the  plaintiff's  office,  profession,  or  trade,  but  it 
will  not  operate  as  a  denial  of  the  fact  of  the  plaintiff  holding  the  office  or 
being  of  the  profession  or  trade  alleged. 
Escape.  In  actions  for  an  escape,  it  will  operate  as  a  denial  of  the  neglect  or  default 

of  the  sheriff  or  his  officers,  but  not  of  the  debt,  judgment,  or  preliminary 
proceedings. 
Carriers.  In  this  form  of  action  asainst  a  carrier  the  plea  of  not  guilty  will  operate 
as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  the 
defendant  as  a  carrier  for  hire,  or  of  the  purpose  for  which  they  were  received. 
2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially,  as  in 

.    actions  of  assumpsit. 
Matters  in  ^  ir      r    iu 

confession  ^  ,^—JM  X  respass, 

ance"tobe       ^'  ^^  actions  of  trespass  quare  dausmn  fregitj  the  dose  or  place  in  which, 

pleaded  ^-  must  be  designated  in  the  declaration  by  name  or  abuttals,  or  other  de- 

apeciaJly.  scription,  in  failure  whereof  the  defendant  may  demur  specially. 
Abuttals         2.  In  actions  of  trespass  quare  dausum  fregit^  the  plea  of  not  guilty  shall 

ui  declara-  Qp^pi^^Q  Qg  ^  denial  that  the  defendant  committed  the  trespass  alleged  in  the 

Effect  of  place  mentioned,  but  not  as  a  denial  of  the  plaintiff's  possession,  or  right  of 

not  guilty  possession  of  that  place,  which,  if  intended  to  be  denied,  must  be  traversed 

in  tres-  specially. 

P^^ .   .         3.  In  actions  of  trespass  de  bonis  aspariatis^  the  plea  of  not  guilty  shall 

f^'^.  '  operate  as  a  denial  of  the  defendant  having  committed  the  trespass  alleged  by 

pass  taking  or  damaging  the  goods  mentioned,  but  not  of  the  plaintiff's  property 

de  bim.  therein. 
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4.  Where,  in  an  action  of  trespass  qu€tre  claugumfiregit^  the  defendant  pleads  JLef.  G«n. 
a  right  of  way  with  carriages  and  cattle  and  on  foot  in  the  same  plea,  and    ^^'^-  ^ 
issue  is  taken  thereon,  the  plea  shall  be  taken  distributively  ;  and  if  a  right  of  j^.  7^'  ^^ 
way  with  cattle,  or  on  foot  only,  shall  be  found  by  the  jury,  a  verdict  shall  pass  .^^y^ 

for  the  defendant  in  respect  of  such  of  the  trespasses  proved  as  shall  be  justi- 
fied by  the  right  of  way  so  found  ;  and  for  the  plaintiff  in  respect  of  such  of 
the  trespasses  as  shall  not  be  so  justified. 

5.  And  where,  in  an  action  of  trespass  quare  clausum  fregit^  the  defendant  Common 
pleads  a  right  of  common  of  pasture  for  divers  kinds  of  cattle,  ex,  gr*^  horses,  of  pasture. 
sheep,  oxen,  and  cows,  and  issue  is  taken  thereon,  if  a  right  of  common  for 

some  particular  kind  of  commonable  cattle  only  be  found  by  the  jury,  a  verdict 
shall  pass  for  the  defendant  in  respect  of  such  of  the  *  trespasses  proved  as  shall  [  *745  ] 
be  justified  by  the  right  of  common  so  found  ;  and  for  the  plaintiff  in  respect 
of  the  trespasses  which  shall  not  be  so  justified. 

6.  And  in  all  actions  in  which  such  right  of  way  or  common  as  aforesaid,  Similar 
or  other  similar  right,  is  so  pleaded  that  the  allegations  as  to  the  extent  of  the  P^^^' 
right  are  capable  of  being  construed  distributively,  they  shall  be  taken  dis- 
tributively. 

Proyided  nevertheless,  that  nothing  contained  in  the  5th,  6th,  or  7th  of  the  Com- 
above*roentioned  General  Rules  and  Regulations,   or  in  any  of  the  above-  ii^euce- 
mentioned  Rules   or  Regulations  relating  to  pleading  in  particular  actions  ^^^jn^es. 
shall  apply  to  any  case  in  which  the  declaration  shall  bear  date  before  the  first 
day  of  Easter  Term  next 

Isates,  Judgment^  and  other  Proceedings  in  actions  commenced  by  process  un- 
der 2  Will.  4,  c.  39,  shall  he  in  the  several  Forms  in  the  Schedule  here- 
unto  annexed^  or  to  the  like  effect^  mutatis  mutandis ;  Provided^  that^  in 
case  of  Non*compliance^  the  Court  or  a  Judge  may  give  leave  to  amend. 

No.  L 
Form  of  an  issue  in  the  King^s  Beneh^  Common  Pleas^  or  Exchequer. 
In  the  King^s  Bench  ;  or. 
In  the  Common  Pleas ;  or, 
In  the  Exchequer. 

The  [date  of  declaration]  day  of  -^— ,  in  the year  of  our  Lord, 


[  Veuue], — A.  B.,  by  E,  F.,  his  attorney,  [or^  in  his  own  proper  person,  or 
by  E.  JFl,  who  is  admitted  by  the  Court  here  to  prosecute  for  the  said  A.  B.^ 
who  is  an  infant  within  the  age  or  twenty-one  years,  as  the  next  friend  of  the 
said  A.  B.^  as  the  case  may  he\^  complains  of  C.  JD.,  who  has  been  sum- 
moned to  answer  the  said  A.  B.  [or,  arrested  or  detained  in  custody]  by  vir- 
tue [or,  served  with  a  copy,  as  the  case  may  be]  of  a  writ  issued  on  [date  of 

first  writ]  the day  of  ^—  in  the  year  of  our  Lord   18 — ,  out  of  the 

Court  of  our  Lord  the  King,  before  the  king  himself  at  Westminster,  [or^  out 
of  the  Court  of  our  Lord  the  King,  before  his  Justices  at  Westminster,  [or^ 
out  of  the  Court  of  our  Lord  the  King,  before  the  Barons  of  his  Exchequer 
at  Westminster,  as  the  case  may  be]\  For  that 

[  Copy  the  deeUtratianfrom  these  words  to  the  end^  and  the  plea  and  the  suhse- 
quent  pleadings  to  the  joinder  of  issue]. 

Thereupon  the  Sheriff  is  commanded  that  he  cause  to  come  here,  on  the 
—  day  of  •^— ,  twelve,  &c.,  by  whom,  ^.,  and  who  neither,  ^.,  to  re- 
iM^nize,  iec.j  because  as  well,  &c. 

No.  2. 
Form  of  Nisi  Prius  Record  in  the  King^s  Bench^  Common  Pleas^  or  Exchequer. 
[The  placita  are  to  be  omitted. —  Copy  the  issue  to  the  end  oj  the  award 
of  the  venire^  and  proceed  as  follows :] 
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Reg.  Gen.      Afterwards,  on  the  [teste  of  distringas  or  habeas  corpora]  day  of ,  ia 

Hil.  T.  4.    the  year         ■,  the  jury  between  the  parties  aforesaid  is  respited  here  until  the 

^*  *•     [return  day  of  distringas  or  habeas  copora]  day  of unless shall 

first  come  on  the  [first  day  of  sittings  or  commission  day  of  assizes]  day 
of  ■  at  ',  according  to  the  form  of  the  statute  in  such  case  made 
and  provided  for  default  of  the  jurors,  because  none  of  them  did  appear ; 
therefore  let  the  sheriff  have  the  bodies  of  the  said  jurors  accordingly. 

[  The  postea  is  tobein  the  ustuU  formJ] 

J  Form  of  Judgment  for  the  plaintiff  in  assumpsit, 

[Copy  the  issue  to  the  end  of  the  award  of  the  venire^  and  proceed  asfoU 
lows :] 

Afterwards,  the  jury  between  the  parties  is  respited  until  the  [relum  of  the 

distringas  or  habeas  corpora]  day  of ,  unless shall  first  come  on  the 

[day  of  Sittings  or  Nisi  Prius]  day  of ,  at ,  according  to  the  form 

of  the  statute  in  that  case  made  and  provided  for  default  of  the  jurors,  be« 
cause  none  of  them  did  appear. 

Afterwards,  on  the  [day  of  signing  final  judgment]  day  of come  the 

parties  aforesaid,  by  their  respective  attornies  aforesaid,  [or  as  the  case  may  he]  ; 
and  ,  before  whom  the  said  issue  was  tried,  hath  sent  hitherto  his  record, 

had  before  him,  in  these  words : 

[Copy  postea,] 

Therefore,  it  is  considered  that  the  said  A.  B.  do  recover,  against  the  said 
C.  D.,  his  said  damages,  costs,  and  charges,  by  the  jurors  aforesaid,  id  form 

aforesaid,  assessed ;  and  also for  his  costs  and  charges,  by  the  Com! 

here  adjudged  of  increase  to  the  said  A,  B.  with  his  assent,  which  said  dam- 
ages, costs,  and  charges,  in  the  whole  amount  to ,  and  the  said  C.  JD.  in 

mercy,  &c. 

No.  4. 
Form  of  the  issue  when  it  is  directed  to  be  tried  by  the  Sheriff. 

[After  the  joinder  of  an  issue  proceed  as  follows :] 

And  forasmuch  as  the  sum  sought  to  be  recovered  in  this  suit,  and  indorsed 
on  the  said  writ  of  summons,  does  not  exceed  £20^  hereupon  on  the  [teste  of 

writ  of  trial]  day  of ,  in  the  year ,  pursuant  to  the  statute  in  that 

case  made  and  provided,  the  sheriff  [or,  the  judge  of ,  being  a  Court  of 

Becord  for  the  recovery  of  debt  in  the  said  county,  as  the  case  may  be^]  is 
commanded  that  he  summon  twelve,  d&c.,  who  neither,  6ec.,  who  shall  be 
sworn  truly  to  try  the  issue  above  joined  between  the  parties  aforesaid,  and 
that  he  proceed  to  try  such  issue  accordingly  ;  and  when  the  same  shall  have 
been  tried,  that  he  make  known  to  the  Court  here  what  shall  have  been  done 
by  virtue  of  the  writ  of  our  Lord  the  King  to  him  in  that  behalf  directed, 
with  the  finding  of  the  jury  thereon  indorsed,  on  the day  of ,  &c. 

No.  5. 
Forms  of  writ  of  2Wat 

William  the  Fourth,  by,  &c.,  to  the  Sheriff  of  our  county  of ^  [or^  t» 

the  judge  of ,  being  a  Court  of  Record  for  the  Recovery  of  Debt, 

in  our  County  of ,  as  the  case  maiy  he.] 

Whereas  A.  B.,  in  our  Court  before  us  at  Westminster,  [or  in  our  Court 
before  our  justices  at  Westminster,  or,  in  our  Court  before  the  barons  of  our 
Exchequer  at  Westminster,  as  the  ease  may  be]^  on  the  [date  of  first  writ  of 

summons]  day  of last,  impleaded  C.  I),  in  an  action  on  promises  [or  as 

the  case  may  be] :  for  that  whereas  one,  &c.  [here  recite  the  dedaratian  as  in 
a  writ  of  inquiry],  and  thereupon  he  brought  suiL  And  whereas  the  defend- 
ant, on  the day  of last,  by  — ,  his  attorney,  [or  as  the  case  may 
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ie],  came  into  our  said  Court  and  said  [here  recite  the  plea  and  pleadings  Reg.  Gen. 
to  the  joinder  of  issue]  and  the  plaintiff  did  the  like.    And  whereas  the  ^'7'  ** 
sum  sought  to  he  recovered  in  the  said  action,  and  indorsed   on   the  writ 
of  summons  therein,  does  not  exceed  i£20 ;  and  it  is  fittrog  that  the  issue 

above  joined  should  be  tried  before  you  the  said  sheriff  of ,  [or  judge, 

as  the  case  may  he]  :  we  therefore,  pursuant  to  the  statute  in  such  case 
made  and  provided,  command  you  that  you  do  summon  twelve  free  and 
lawful  men  of  your  county,  duly  qualified  according  to  law,  who  are  in 
nowise  akin  to  the  plaintiff  or  to  the  defendant,  who  shall  be  sworn 
*truly  to  try  the  said  issue  joined  between  the  parties  aforesaid,  and  that  you  [  *747  ] 
proceed  to  try  such  issue  accordingly ;  and  when  the  same  shall  have  been 
tried  in  manner  aforesaid,  we  command  you  that  you  make  known  to  us  at 
Westminster  [or  to  our  justices  at  Westminster,  or,  to  the  barons  of  our  said 
Exchequer,  as  the  case  map  be]^  what  shall  have  been  done  by  virture  of  this 

writ,  with  the  finding  of  the  jury  hereon  indorsed,  on  the day  of 

next. 

Witness, ,  at  Westminster,  the day  of  -^,  in  the year  of 

our  reign. 


No.  6. 

Form  of  Indorsement  thereon  of  the  Verdict. 

Afterwards,  on  the  [dayof  trial]  day  of ,  in  the  year  — ,  before  me, 

sheriff  of  the  county  of [or,  judge  of  the  Court  of ],  came  as  well 

the  withm-named  plaintiff  as  the  within-named  defendant,  by  their  respective 
attorneys  within-named  [or,  as  the  case  may  5e],  and  the  jurors  of  the  jury  by 
me  duly  summoned,  as  within  commanded,  also  came,  and  being  duly  sworn 
to  try  the  said  issue  within  mentioned  on  their  oaths,  said,  that . 


No.  7. 
JPorm  of  Indorsement  thereon^  in  case  a  Nonsuit  takes  place. 

[After  the  words  "  duly  sworn  to  try  the  issue  within  mentioned^^  proceed  as 
foUawDs ;] 

And  were  ready  to  give  their  verdict  in  that  behalf;  but  the  said  A.  B.  be- 
ing solemnly  called  came  not,  nor  did  he  further  prosecute  his  said  suit  against 
the  said  C.  B. 


No.  8. 
jPorm  of  judgment  for  the  Plaintiff  after  Trial  by  the  Sheriff, 

{Copy  the  issue  and  proceed  as  follows :] 

Afterwards,  on  the  [day  of  signing  judgment]  day  of —^,  in  the  year 
-,  came  the  parties  aforesaid,  by  their  respective  attomies  aforesaid,  [or^ 


4U  the  ease  may  be^]  and  the  said  sheriff  [or^  judge  as  the  case  may  5e],  before 
whom  the  said  issue  came  on  to  be  trieid,  hath  sent  hither  the  said  last-men- 
tioned writ,  with  an  indorsement  thereon,  which  said  indoxaement  is  in  these 
words :  to  wit : — 

[Copy  the  IndorsemerU.] 

Therefore  it  is  considered,  ^c.^  [tfi  the  same  form  as  before]. 
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ABATEMENT, 

in  respect  to  the  parties  to  a  suit,  (see  title  Parties,) 

by  nonjoinder,  or  misjoinder,  bow  to  be  objected  to,  16,  see  Mujoinder 
of  AplakUifj  in  an  action  on  a  contract,  13, 452 

in  an  action  for  a  tort,  66 

in  an  action  by  executors  or  administrators,  or  as- 
signees, 20, 22 
in  an  action  by  wife  alone,  33, 449 
of  a  drfendatU,  in  an  action  on  a  contract,  46 

see  in  general,  703 

plea  and  affidavit  must  show   residence  of  omitted 
party   within  jurisdiction  of  Court,  46,  452,  453, 
716,  717 
carrier  cannot  plead  nonjoinder  in  abatement  since 

11  Geo.  4  and  1  Will.  4,  c.  68,  s.  5 ;  47 
in  an  action  for  a  tort,  86 
by  death, 

of  one  of  sei^erai  plaintiffs  or  defendants  pending  the   suit,  19,  448 
in  actions  in  form  ex  catUradu^ 

survivbg  obligees,  dsc.  to  sue,  19, 448 
death  of  her  husband  or  wife,  plaintiff,  31,  82 
surviving  obligor,  die.  to  be  sued,  50 
death  of  husband  or  wife,  defendant,  58 
in  actions  in  form  ex  delicto 

survivor  to  sue,  67, 448 
death  of  husband  or  wife,  plaintiff,  75 
death  of  husband  or  wife,  defendant,  92,  93 
of  a  eoh  plaintiff  pending  the  action,  448 

rule  of  actio  personalis  moritur  cum  persona^  68,  89 
altered  by  3  dc  4  W.  4,  c.  52,  sect.  2,  70,  715 
ABATEMENT,  PLEAS  IN,  (As  to  pleas  to  jurisdiction,  see  title  Jurisdiction.) 
general  nature  of,  and  di£brence  between  them  and  pleas  in  bar,  446, 457 
what  matter  may  be  pleaded  in  abatement  or  in  bar,  ib. 
division  of, 

Selating  to  ihe  person^  448 
of  the  plaintiff ^ 

no  such  person  in  existence,  448 

death  of,  (see  titles  Abatement.    Death,)  ib. 

alien  enemy,  ib. 

attainted  of  treason  or  felony^  ib. 

outlawed,  ib« 

under  eLpremunire^  448 

excommunicated,  ib* 
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an  infant  suing  by  attorney,  ib. 
bankruptcy,  23, 448 
coverture,  (see  title  Coverture,)  449 
of  the  defendant^ 

coverture,  (see  title  CoverturCj)  449 
infancy,  (see  title  Infancy^)  ib. 
Relating  to  the  county  450 

variance  between  writ  and  count  do  longer  pleadable,  431,  450 
Relating  to  the  torit  or  hilly  450 

why  so  called,  and  their  effect,  ib. 

to  the /arm  of  the  writ,  now  abolished,  451 

variance  or  defect  in  writ  not  now  pleadable,  431 
matters  pleadable,  only  the  extrinsic  or  dehors^  451 
want  of  venue,  279 

mistake  in  addition,  when  not  pleadable  by  a  peer,  457 
misnomer,  (see   title  Misnomer^)   abolished   and  substituted   reme- 
dy, 451,  452 ;  see  Appendix,  717 
nonjoinder  or  misjoinder,   when  and  how   to  be  taken  advanlage 

of,  452,  703, 716, 717 
plaintiffs  not  married,  ib. 
one  of  plaintiffs  fictitious  or  dead,  ib. 

another  joint  contractor,   dsc.  not  sued,  46,  452,  453,  716.    717 
another  executor  or  administrator  not  sued,  ib.  51, 457 
officer  or  attorney  improperly  sued,  453 
to  the  tLction  of  the  writ,  ib. 

action  misconceived  as  to  form,  453 
action  prematurely  brought,  ib. 
another  depending  for  same  cause,  454 
replieaiion  to  it,  ib. 
QttdlUiee  of,  ^.  454,  457 

may  be  to  the  whole  or  part  of  the  declaration,  458 

may  demur  to  part,  and  plead  in  bar  or  abatement  to  other  part,  ib. 

but  cannot  plead  in  abatement  and  bar  to  same  matter,  ib. 

one  defendant  may  plead  in  abatement,  another  in  bar,  459 

in  case  of  miisjoinder,  dec.  it  is  now  more  usual  to  demur,  ib. 

when  the  plea  should  only  be  to  a  part  of  the  declaration,  ib. 

prayer  of  the  plea,  ib. 

certainty  and  accuracy  required  in  framing  pleas  in  abatement,  457 

must  give  the  plaintiff  a  better  writ  or  bill,  446, 457 

this  is  the  criterion  to  distinguish  it  from  a  plea  in  bar,  ib. 
general  requisites  and  form  of,  454 
as  to  conclusion,  454,  469 
venue  not  necessary,  478 
duplicity,  what  objectionable,  458,  532 
cannot  plead  two  outlawries,  dsc.  532 

cannot  plead  in  abatement  and  bar  to  the  same  matter,  ib.  458 
misnomer  of  christian  and  surname  pleadable  in  one  plea,  ib. 
Form  and  general  requisites  oj,  454 
title  of  the  plea,  455 

when  may  be  with  a  special  imparlance,  437,455 
of  what  term,  455 
consequences  of  mistake,  456 
aided  if  replied  to,  ib. 
present  practice  as  to  time,  ib. 
names  of  parties  in  the  margin,  ib. 
commencement  of  the  plea,  ib. 

accuracy  required  in  statement  of,  ib.  462 ' 


INDEX.  751 

ABATEMENT,  PLEAS  W— {continued.) 

defendant's  appearance,  456 
when  it  must  be  in  person,  ib. 
when  it  may  be  by  attorney,  ib. 
when  by  guardian,  457 

the  defence,  whether  full  or  half,  428,  429,  457 
prayer  of  judgment  at  the  beginnuig  when  proper,  460 
consequence  of  wrong  commencement,  460,  462 
body  of  the  plea, 

accuracy  and  certainty  requisite  (see  title  Qualities^)  457 
conclusion  of  the  plea,  460 

very  material  and  great  accuracy  requisite,  460  [ment,  ib. 

consequence  of  a  plea  containing  matter  in  bar  concluding  in  abaie- 
of  a  plea  concluding  in  bar,  ib. 
of  a  plea  of  priviledge  of  person,  460 
of  a  plea  to  the  disability  of  the  person,  461 
of  a  plea  of  coverture,  ib. 

of  a  plea  of  excommunication  of  other  temporary  disability,  ib. 
of  a  plea  to  the  writ  and  declaration^  461 
of  a  plea  to  the  hUl  and  dedaration^  ib. 
when  plea  is  confined  to  part  only,  4J58y  459 
Affidavit  of  tbuth, 

when  requisite  at  common  law,  462 
when  required  by  statute,  ib. 
operation  and  extent  of  the  statute,  ib. 
who  to  be  made  by,  463 
at  what  time  it  may  be  made,  ib. 
form  and  requisites  of  it,  ib. 
consequence  of  omission  of  or  defect  in,  ib. 
Of  Pleas  of  Nonjoinder  in  particular,  453,  467, 468  (see  title  Nonjoinder,) 
Rkflications,  ^.  to, 

to  a  plea  of  misnomer,  463 
may  amend,  ib. 

or  enter  a  cassetur  hilla  or  hreve^  ib. 
to  a  plea  of  nonjoinder,  if  true,  must  proceed  de  navo^  464 
must  enter  cassetur  before  commencement  of  fresh  action,  ib.  454 
when  the  plaintiff  should  reply,  ib. 
when  the  plaintiff  should  demur,  465 
when  he  may  sign  judgment,  &c.  456, 463 
when  reply  appearance  as  estoppel,  245,  464 
form  and  requisites  of, 

commencement  and  conclusion  of,  464 
prayer  of  judgment,  ib 
IssuB,  verdict,  and  judgment  on,  ib. 
Demurrers  in  case  of  (see  title  Demurrer.) 
to  a  plea  or  replication, 

form  of  demurrer  to  plea,  465,  664 
may  be  general  in  all  cases,  465 
Joinder  in  demurrer,  form  of,  ib. 
Argument  of,  no  objection  on,  to  declaratKHi,  when,  ib. 
Judgment  on,  466 
Costs,  &c.,  466  to  468 

Pleas  of  ;niu  darrein  continuance^  (see  that  title),  657  to  661 
ABSENCE  OF  DEFENDANT, 

limitation  of  action  when  beyond  seas,  716 
ABOUTION  OF  HOLIDAYS, 

enactment  respecting,  723 
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ABSOLUTE  RIGHTS, 

when  not  necessary  to  be  stated  in  pleading,  821 
injury  to,  (see  titles  Case.     Drespass.) 
ABSQUE  HOC,  (see  title  Traverse.) 

language  of  a  traverse,  620 
ABSQUE  TALI  CAUSA, 

the  meaning  of,  explained,  and  necessity  for,  €06,  610 
ABUTTALS, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting  statement  of,  279^  895,  744 
when  must  be  stated,  260,  279,  976 

statement  of,  in  a  declaration,  when  advisable,  595,  and  note  (d) 

new  assignment,  595,  626,  &c.  634,  687 
plea  to  dec.  689 
ACCEPTOR, 

Forms  of  declaration  against,  by  Reg.  Gen.  Hil.  T.  4  W.  4,  724,  dsc. 
ACCIDENT, 

liability,  in  case  of,  77,  78,  128  to  130 
plea  that  release  destroyed  by,  when  bad,  541,  note  (h) 
ACCOMMODATION  ACCEPTOR, 

when  he  must  declare  specially,  350,  351 
ACCORD  AND  SATISFACTION, 

Reg.  Gen.  Hil.  T.  4  W  4,  respecting,  740 

simple  contract  merged  by  specialty,  105 

plea  of,  must  be  pleaded  specially,  478,  482,  485,  486,  490,  506 

might  formerly  be  given  in  evidence  in  asaumpmt  or  debt  on  simple  con- 
tract under  general  issue,  578,  482 
must  be  pleaded  in  an  action  on  a  specialty,  482,  485 
when  no  plea  in  an  action  on  a  specialty,  4^,  note  (c) 
in  an  action  on  record,  585,  586 
in  covenant,  486,  487 

must  be  pleaded  in  actions  on  the  case,  490 
must  be  pleaded  in  trespass,  ib.  500, 506 
replications  to,  in  general,  582,  598,  616,  618 
in  assumpsit,  582 
in  case,  590 
in  trespass,  598 
ACCOUNT, 

assumpsit  for  not  rendering,  101,  102 

case  lies  for  not  rendering,  135 

difficulty  of  investigating  account,  no  objection  to  action  of  assumpsit  on,  192 

stated,  assumpsit  lies  on,  when,  &c.,358 

partners  may  sue  each  other  on,  39 
count  of,  in  assumpsit,  358 
use  of,  dz;c.,  ib. 

by  or  against  executors,  &c.  360 
action  of,  39,  488 
ACCOUNT  STATED, 

when  advisable  to  insert  count  on,  358,  359  ^ 

what  evidence  will  support  it,  ib. 
what  admission  by  defendant  sufficient,  359 
in  the  case  of  growing  crops,  ib. 
reg.  gen.  Hil.  T.  4  W.  4,  respecting,  ib. 
when  should  not  be  added,  ib. 
ACKNOWLEDGMENT, 

limitation  of  action  in  cases  of,  716 
ACQUITTED  DEFENDANT, 
costs  now  payable  to,  88 
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Actio  accrevit,  4ec. 

when  this  allegation  is  Unnecessary  in  debt,  Sii2 

in  debt  on  penal  statote,  3*9^^ 
ACTIONEM  NON, 

now  unnecessary  in  a  plea,  ft$4 
ACTIO  NON,  &c, 

actio  lum  haibere  debet  now  nnnceessary,  559, 554 
relates  to  issuing  writ,  ib, 
when  anerari  nan,  6cc,  proper,  ib, 

when  formerly  proper  as  to  the  Jvrther  maintenance  of  action,  ib^ 
not  proper  in  pleas  in  abatement,  460, 461 
ACTIO  PEBSONALIS  MORITUE  CUM  PERSONA, 
when  ezeeator^  Asc,  may  sue  for  a  tort,  20, 70 

their  liability  for,  ib. 
maikim  and  rules  relating  to,  in  general,  68,  89 
does  not  apply  when  the  acton  is  in  form  ex  contractu^  ib. 
effe^  of  death,  (see  titles  Abatement.  Death,) 

1st,  of  the  party  it^ured,  in  case  of  an  injury,  68 
to  the  person,  no  action  lies,  ib. 
to  personal  property,  acftion  lies,  and  when,  68, 69 
to  real  property,  when  action  lies,  69, 70 
2dly,  of  the  wrong-doer,  and  general  rule  as  to  injuries,  89 
to  the  person,  90 
to  personal  property,  ib. 
to  real  property,  91 
alteration  in  the  law  by  3  dl^  4  W.  4,  c.  42,  s.  2,  70,  71& 
ACnON,  PREMATUBE,  (see  title  Auier  Action  Pendent.) 
plea  of,  in  abatement,  453 
second  action  for  same  cause,  198 
ACTIONS, 

bg  and  agoinet  whom  to  be  brought,  (see  title  Parties  througbout.) 
mstinction  between  action  in  form  ex  contractu  and  ex  delicto,  86,  87,  89,  97,  98 
form  of  action  misconceived,  and  consequences,  197 
prematurely  brought,  plea  of,  &c.  453 

another  action  depending  for  same  cause^  plea  of,  in  abatement,  454 

in  bar,  ib. 

replication  to,  ^.  tb/ 
when  an  actiott  lies  in  general,  and  form  of,  94 
forms  of  action^ 
origin  and  history  of,  ib« 
of  new  forms,  95, 96 

established  forms  to  be  observed,  96,  97,  note  (t) 
diTision  of 

1st,  ex  coniraefu. 

Assumpsit,  (see  title  Aemtn^tfU,)  97  to  108 
Debt,  (see  title  Debt,)  108  to  1 15 
Goyenant,  (see  title  Covenant,)  115  to  121 
Detinue,  (see  title  Deiinm,)  121  to  125 
Sdly,  ex  delicto, 

nature  of  injuries  e%  delicto  as  they  affect  the  forms  of  action^ 
125 

material  distinctions  between  injuries  with  or  without 
force,  ib. 
immediate  or  only  consequential,  126 
What  injuries  are  forcible,  125 

what  immediate  or  consequential,  126 
natiit*  of,  legality  of  original  act,  when  not  material,  129 
ToL.  1  95 
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ACnOHS^eantiMued.) 

intent,  when  not  materinl,  82,  139 

summary  of  points,  on  which  the  fonn  of  action  may  depend, 

131, 132 
Case  (see  title  Ca§e^)  182  to  146 
Trover  (see  title  TVwer,)  146  to  162 
Boplevin  (see  title  Jtiptesta,)  162  to  166 
Trespass  (see  title  T)re$pas$,)  166  to  187 
Ejectment  (see  title  EfedmeiU^)  187  to  193 
action  for  mesne  profits,  ld3  to  196 
Consequences  of  mistake  in  form  of  action,  and  mode  of  objecting  to,  197 
if  the  objection  appears  on  the  face  of  the  declaration,  197 
if  the  objection  does  not  appear  on  the  hce  of  the  dedaimtion,  198 
plainliif  may  proceed  in  a  fresh  action,  when,  ib. 
Of  joinder  ofjhrms  of  action,  (see  title  Joinder  of  Actunu^  199  to  203 
Of  joinder  of  righU  of  action,  (see  title  Joinder  of  Acliong,)  203  to  206 
Consequences  of  misjoinder,  205 

Of  election  of  actions,  (see  title  EUeUon  of  AeUom^  207  to  212 
AD  AUDIENDUM  ERRORES, 
no  scire  facias  necessary,  735 
AD  DAMNUM,  (see  title  Damage;^ 
ADDITIONE,  Statute  of, 

not  necessary  in  a  declaration,  449 
when  not  pleadable  in  abatement,  450 
ADMINISTRATION, 

bow  stated,  and  profert  of  it,  420 
oyer  of,  when  to  be  craved,  430,  431 
plea  of  grant  of,  since  last  continuance,  658 
validity  of,  how  disputed,  489 
ADMINISTRATOR,  (see  title  Parliu  and  Executor.) 
ADMINISTRATRIX, 

coverture  of,  30,  31 
ADxMISSlON,  (see  title  Confession  and  Avoidance,)  525,  622 

power  of  judges  to  make  regulations  respecting  admission  of  written  documents, 
717 
AD  VOW  SON, 

ejectment  does  not  He  for,  188 
AFFIDAVIT, 

of  truth  of  pleas  of  jurisdiction,  445 

of  dilatory  pleas,  (see  title  Abatement^)  462 

enactment  of  4  Anne,  c.  16,  s.  4,  respecting,  702  [738 

of  pleas  puis  darrein  continuance,  see  title  Puis  Darrein  Continuance,) 
to  hold  to  bail  must  correspond  with  declaration,  254,  255 
of  justification  of  bail,  128 

of  residence  of  ommitted  defendadt  in  a  plea  of  nonjoinder,  467 
commissions  to  take  in  Scotland  and  Ireland,  723 
AGENT,  (see  titles  Parties.     Master  and  Servant.    Servant.) 
as  to  his  suing  on  a  contract,  6 
as  to  his  being  sued  on  a  contract,  34 
provisional  assignee  when  not  liable  for  fraud  of,  55,  note  (») 
of  government,  ^^c,  when  liable  on  contract,  37 
when  may  sue  for  a  tort,  62,  151 
as  to  his  being  sued  for  a  tort,  79, 80,  88 

when  trover  lies  against,  84 
not  liable  for  act  of  sub-agent,  when,  85 
selling  at  under  price  not  lioble  in  trover,  155 
intermediate  or  sub-agent  when  liable,  85 
non  assumpsit  by,  what  to  put  ia  iaaue,  743 
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AGGRAVATION, 

matters  in,  should  be  new  assigned,  when,  (see  title  New  Atsignmentj)  627^ 

628,  632,  633  and  note  (m),  635 
not  to  be  traversed,  612 
AGISTER, 

of  cattle,  may  sue  for  injuries  to,  61,  62, 151 
AGREEMENT,  (see  titles  AmmpiiU.  Cenirad.) 
ALIA  ENORMIA, 

statement  of,  in  trespass,  and  evidence  under,  307 
ALIAS  DICTUS, 

as  to  declaring  by,  245, 346, 256 
ALIAS  WRITS, 

may  be  directed  into  other  counties,  729 
form  of,  ib. 
ALIEN, 

feme  coyert,  when  to  be  joined  in  an  action  as  a  plaintiff,  80,  note  (q). 

or  sued  as  a  defendant,  56 
residing  abroad,  replication  that  husband  is,  56,  449 
enemy,  when  pleadable  in  abatement  or  bar,  446,  448 
when  available  under  nan  asmmptU^  ib.  474 
when  it  should  be  pleaded,  479 
certainly  requisite  in  plea,  234 
replication  to,  561 
ALLEGATION,  (see  title  Averment.) 
ALLOTMENT, 

when  trespass  lies  after,  173,  174 
ALTERNATIVE, 

pleading  not  allowed,  236,  237,  535,  613,  614 
contract  in  the,  must  be  truly  described,  306 
contract,  breach  of,  how  assigned,  333 
ALTERNATIVE  ALLEGATION, 

in  case  of  policy  of  insurance,  226,  237 
AMBIGUITY, 

in  pleading  not  allowed,  236,  note  (ifc),  (and  see  title  Certainty.) 
what  deemed  so  in  trespass,  376 
AMENDMENT, 

of  writs,  when  or  not  allowed,  250 
when  plaintiff  mistaken  in  form  of  action,  197 
allowed  in  penal  action,  196 
of  declaration  improperly  entitled,  264, 265 
of  declaration  when  plea  in  abatement,  463  to  466 
by  striking  out  a  plaintiff,  13,  note  (x) 
of  plea  in  abatement,  465 

at  the  trial,  of  variance  in  setting  out  written  instruments,  319,  719 
statutes  respecting,  701  to  704 
AMENDS, 

tender  of,  under  21  Jac.  1,  c.  16,  s.  5,  506,  (see  title  Tender.) 
AMERCIAMENT, 

debt  lies  for,  109 
ANCIENT  DEMESNE, 
plea  of,  443 
now  to  reply  to,  445 
ANCIENT  LIGHTS, 

remedy  for  obstructing  of,  140, 142 
tenant  or  reversioner  may  sue,  140, 142 
who  to  be  sued  for,  63 
declaration  for  disturbance  of,  381 
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ANIMALS  (see  title  Damage  Feasant.) 

escape  of  plaintiff's,  when  dafeadoDl  liable,  140 
of  defendant's,  when,  ib. 
when  action  lies  for  injuries  to,  188 
form  of  action  for  injury  to,  ib. 
who  and  when  party  liable  for  iojurie*  by,  62, 68 
when  action  lies  for  injuries  by,  ib.  168,  181 
form  of  action  for  keeping  mischievous,  133 
declaration  for  such  keeping,  ib^ 
cattle  how  described,  377,  ^8,  note  {q) 
ANNIUTY  AKD  ANNUITY  DEED, 

when  action  does  not  lie  for  arrears,  110  1 

if  deed  void  assumpsit  lies,  whep,  105  ^ 

debt  on,  410 
covenant  on,  116 

replication,  &c.  to  plea  of  no  memorial,  ^.  584 
instances  of  departure,  645,  646 
APPEARANCE  OF  DEFENDANT, 

how  described  in  a  plea.  427, 428, 551 

in  person,  ib. 
by  attorney,  ib. 

in  a,  different  name  to  that  sued  by,  427 
by  feme  covert,  428 
by  an  infant,  ib. 
in  pleas  to  the  jurisdiction,  456 
must  be  in  the  name  of  only  one  i^torney,  486 
how  to  be  made  for  defendant  to  avail  himself  of  misnomer  244  to  248 
how  to  be  enforced  by  distringas  by  2  W.  4,  c.  30,  a.  8  and  16, 705,  TQB 
forms  of  entering  appearance,  710 
APPENDIX, 

list  of  statutes  in,  affecting  pleading,  ^.  701  to  723 
4  Ann.  c.  16, 701 
9  Geo.  4,  c.  14,  702 
9  Geo.  4,  c.  15, 704 
2  W.  4,  c.  39,  ib. 

2  &  3  W.  4.  c.  71,  712 

3  &;  4  W.  4.  c.  42,  714 
of  regulse  generales,  723  to  747 

Trin.  T,  1  W.  4,  723 
1  W.  4,  727 
Mic.  T.  3  W.  4,  729 
Hil.  T.  3  W.  4,  733 
Trin.  T.  3  W.  4,  ib, 
Hil.  T.  4  W.  4,  ib. 
4  W.  4, 738 
APPRENTICE  Awp  APPRENTICE  DEED, 

covenant,  usual  remedy  for  breach  of  indenture,  116 

action  does  not  lie  against  infant  on  deed,  ib. 

form  of  remedy  for  injury  to  master's  right  in,  134, 167 

master  may  sue  in  assumpsit  for  work  of,  where  enticed  away,  100 
ARBITRAMENT  (see  tide  4ward.) 
ARBITRATION, 

submission  to,  when  not  revocable,  722 
ARBITRATION  BOND  (see  tide  Award.) 
ARBITRTORS, 

power  of,  to  administer  oath,  723 
ARGUMENT, 

delivery  of  paper  books  before,  734 
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ABGUBfENT— (eonttnued.) 

proceedings  of  in  error,  need  not  be  entered  before,  738 
ARGUMENTATIVE  PLEADING, 

not  allowed  in  pleading,  236, 237,  and  notes,  (see  title  Certainty.) 
in  declaration,  lb. 
in  plea,  539 
in  replication,  648,  649 
ABKEABS  OF  KENT, 

when  executors  may  distrain  for,  722 
ABREST, 

trespass  for  arrest  in  wrong  name,  245, 246 
when  bail  bond  void,  ib. 
of  one  of  several  defendants,  730 
commencement  of  declaration  in  such  case,  ib.  731 
ASSAULT  AMD  BATTERY  (see  tide  TrespoMi.) 
when  justifiable,  (see  title  TVefpoM,)  167  to  162 
action  for,  lies*  against  two  persons  jointly ,  15 
dliter  by  two,  64 
remedy  for,  167 
pleas,  501,  506 

replication  to  pleas  justifying,  502 
new  assignments  in  action  for,  626, 632, 635,  592,  593 
ASSIGNEE  (see  titles  Bankn^ts.  Pariiet.) 

c(  a  chose  in  action  ez  contractu^  when  he  may  sue,  15  to  19, 23,  n.  (t^) 

when  he  may  sue  on  new  consideration,  ^.  15,  16 

when  he  cannot  be  sued,  47  to  50 

in  action  ex  delicto^  when  he  may  sue,  66 
of  an  estate  in  Umd, 

when  he  may  sue  on  contract  relating  to,  16  to  16 

of  part  of  reversion,  is  within  32  H.  6.  c.  34,  16,  17 

when  cannot  bring  ejectment,  17,  note  (h) 

bow  to  declare  at  suit  of  and  against,  235,  363,  364,  366,  369 

when  he  may  be  sued  on  contract  relating  to,  46, 49 

of  lessee,  may  be  sued  in  debt  or  covenant,  110,  112, 117 
when  assij[nee  of  part  only,  ib* 
covenant  lies  against,  where  a  partial  eviction,  when,  117 

when  he  may  sue  for  a  tort,  66 

when  he  may  be  sued  for  a  tort,  69 
of  a  hankrvpt^ 

the  general  effect  of  the  bankrupt  act  on  contract  with  bankrupt,  22 

when  assignees  should  sue  on  contract,  ib. 

can  only  sue  on  contracts  in  which  bankrupt  had  a  beneficial  interest,  26 

provisional  assignee,  24 

in  case  of  removal  of  assignee,  ib. 

Joinder  in  actions  by  and  against,  23, 24,  54,  202, 203 

joinder  with  solvent  partner,  24,  25 

on  contract  made  since  bankruptcy,  25, 26 

consequence  of  all  not  joining,  23 

when  suit  does  not  abate,  23,  note  (x) 

how  to  sue,  25 

trover  by,  154,  127 

may  waive  tort,  and  sue  in  assumpsit,  when,  100, 209 

when  should  not,  ib. 

when  may  declare  in  their  own  right,  25 

under  several  commissions,  how  to  sue,  24 

when  they  may  sue  for  a  tort,  71 

when  they  may  be  sued,  55, 91^1 154 
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ASSIGNEE— 0/  a  bankrupt— (continued,) 

remedy  against,  for  illegal  taking  of  goods,  154 
when  bankrupt  may  sue  on  contract,  22,  25,  26 

for  a  tort,  71 
of  an  insolvent^ 

action  by  assignees  on  contract  of  intolyeot,  26 
.   for  tort  to  his  property,  71 
on  Lord's  Act,  23,  56 
action  by  insolvent,  28, 72 
against  him,  55,  92 
ASSIGNMENT  (see  titles  Assignee.    New  AMiigmment.) 
of  breaches  (see  title  Breach,) 

in  replication,  565  to  588 
of  debt,  where  two  debtors,  6zc.  16, 47 
ASSIGNOR  (see  titles  Assignee,    Landlord  and  TenmU.    Parties.) 
ASSUMPSIT,  ACTION  OF, 

parties  to,  who  to  be  plaintiff  and  who  defendant  (see  title  Parties.) 

definition,  and  general  object  of  it,  938 

history  of  it,  99 

when  it  lies  in  general,  ib. 

upon  simple  contracts  not  under  seal,  99  to  106 
upon  contracts  implied,  ib. 
where  there  has  been  no  contract,  1097,  852 
when  the  only  remedy, 

against  an  executor  or  administrator  on  simple  contract,  102 
for  money  payable  by  instalments,  where  whole  not  due,  102, 108 
on  collateral  undertaking,  108 
on  a  bill  or  note  where  there  is  no  privity,  ib. 

on  an  award  not  for  payment  of  money,  and  where  there  is  no  bond,  ib. 
when  not  sustainable,  and  exceptions,  103  lo  107 
not  on  a  deed  or  record,  103 
not  where  there  originally  was  a  valid  deed  or  record^  ib. 

exceptions,  where  defendant  cannot  be  sued  on  the  deed,  108, 105 

where  deed  not  executed  by  defendant,  ib.  [103, 104 

suing  owner  of  ship   in  assumpsit,    though  deed  with  master, 
for  rent,  where  there  is  no  demise,  104 
where  there  has  been  a  deed  of  separate  maintenance,  ib. 
where  the  deed  is  invalid,  ib. 
when  there  has  been  a  new  contract,  ib. 
on  a  contract  in  consideration  of  forbearance,  ib. 
on  an  account  stated  between  partners,  104, 105, 89 
where  there  has  been  a  fresh  agreement,  105 
on  a  contract  unconnected  with  the  specialty,  ib. 
not  where  a  higher  security  has  been  since  taken,  ib, 
exceptions  where  fresh  deed,  dec.  invalid,  ib. 
bond  for  rent  no  extinguishment,  ib. 
not  a  mere  collateral  security,  ib. 
it  lies  for  rent^  &c.  issuing  out  of  realty,  when,  ib. 
on  a  statute^  106 

on  a  judgment  of  a  court  not  of  record,  ib. 
on  Irish  Judgment  or  decree  of  court  of  equity,  ib. 
when  not  by  a  partner  against  his  co«partner,  39 
when  not  by  or  against  a  corporation,  106 
not  in  case  of  illegal  distresses,  &c.  100,  107, 188 
when  not  advisable  to  sue  in,  107,  207,  to  209 
when  case  a  concurrent  remedy  with,  134 
when  advisable  to  sue  in  case  in  preference  tO|  ib.  207  to  209 
when  not  so  advisable,  ib.  107 
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ASSUMPSIT,  ACnON  OF— (eontitiued.) 
PleadingSf  6ic.  in,  in  general^ 

the  declaration,  107 
pleas,  107,  106,  475,  to  481,  513, 514 
judgment,  108 
costs,  ib. 
Dbclasation, 

title  of  court  (see  title  Declaration,)  263 

of  term  (see  title  Dedaralian,)  262  to  266 

venue  in  (see  title  Venue,)  266  to  280 

commencement  of  (see  title  Deelaralian,)  280  to  287 

cause  of  action,  statement  of,  in,  287  to  360 
Special  counts  in  general,  289 

1,  inducement, 

defined,  290  to  293 

utility,  ib. 

form  and  requisites  of,  and  certainty  in,  291 

when  and  how  far  to  be  proved  as  laid,  291,292 

2,  consideration,  statement  of, 

1,  what  and  when  to  be  stated,  293, 294 

failure  in  part,  295, 30O 

how  to  be  stated  in  general,  ib. 

several  descriptions,  and  how  pleaded, 

1,  executed,  295 

2,  executory,  296 

3,  concurrent  or  mutual,  297 

4,  continuing,  ib. 

2,  of  variances  in  stating  the  consideration,  298  to  301      [301 

defect  of  consideration,  and  how  to  be  objected  to,  6ic, 
8,  promise  or  contract^  statement  of,  301  to  320 

1,  how  to  be  stated,  301  to  305 

to  be  stated  in  words  or  according  to  legal  effect,  305 
super  se  assumpsit  proper  in  all  cases,  301 
certainty,  302 
by  and  to  whom,  302,  307 

suflicient  to  show  that  part  on  which  the  action  is  found- 
ed, 304,  809,  310,  314,  317 
need  not  show  that  contract  was  in  writing, 

2,  variances  in  stating  the  promise  or  contract, 

in  general,  305,  6 

statement  according  to  legal  effect,  306,  312 
or  in  the  words  of  instruments,  ib. 
misdescription  of  parties  to  contract,  307 
blending  two  contracts  in  one  count,  308 
in  stating  alternative  or  conditional  contract,  ib. 
how  to  set  out  contract  with  exception  or  proviso,  309 
mis-statement  of  part  of  contract,  310 
variance  as  to  time  of  performing,  311 
instances  of  literal  errors,  312 

statement  contrary  to  legal  intendment,  sb.        [oration,  313 
instances  of  statement  being  in  accordance  with  legal 
immaterial  omissions,  colaterial  provissions,  &c.  314 
stating  part  of  promise,  317  [struments,  319 

amendment  at  the  trial  of  variance  in  stating  written  in- 
sciliceu,  317,  318 
4,  averments  (see  title  Averments,)  320  to  332 
defined,  320 


ASSUMPSIT,  ACTION  OF— (contintiei.) 
DscLABATiON^confffiueef.) 

Special  CatmU — {cantitiued,) 

Ist,  of  the  perfonnance,  &c.  of  a  condition  precedent,  320 
not  necessary  when  consideration  was  execotedy  920 
necessary  where  consideration  was  executory,  ib. 
when  necessary  in  case  of  mutual  conditions,  381 
general  rules  a»  to  averments^  and  when  neceasaiy  lo 

aver  performance  or  excuse  of,  920  to  325 
for  form  of  averment,  824 

of  performance,  ib. 
of  excuse  of  performance,  326 
of  readiness  to  perform,  ib. 
consequences  of  mistake,  327 
2d,  of  defendant's  notice  of  facta  alleged,  327,  328 
when  necessary,  328 
how  to  be  stated,  ib. 
consequences  of  mistake,  329 
3d,  of  a  request  on  defendant,  ib. 

when  necessary  to  be  stated,  ib.  330 
form  of  stating,  331 
consequences  of  omission,  ib. 
5,  breach,  (see  title  Breach,) 
necessary  to  be  stated,  332 
how  in  case  of  a  mete  money  demand,  ib. 
in  special  counts,  ib. 
form  of, 

should  in  substance  accord  with  contract,  333 
what  sufficient,  ib. 

where  the  contract  was  in  the  diqunctive,  334 
if  too  large  or  too  limited,  bad,  334,  335 
injudicious  to  be  too  narrow,  335 
should  be  certain  and  particular,  336 
several  breaches  when  they  may  be  assigned,  ib. 
of  the  allegation  of  defendant's  fraudulent  intent,  937 
insufficiency  or  omission  of  breaeh,  ib. 
6,  damages,  (see  title  Damages.) 
what  necessary  to  be  stated,  338 

damages  necessarily  incident  need  not,  ib. 
but  special  damage  must,  ib, 
too  abundant  a  statement  not  prejudicial,  989 
how  to  be  stated,  ib. 
consequences  of  mis-staCement,  ib. 
Conman  Cotmte,  389 
general  utility  of,  ib. 
are  for  money  demaada,  340,  343 
the  indebitatus  assmnpsk  count,  341 
the  quantum  meruit^  now  virtually  abolished,  ib. 
the  quantum  velehant^  now  virtually  abolished,  ib. 
the  account  ^ated^^ilZ 
common  breach,  ib. 
history  of  these  counted  and  when  in  general  sustainable,  $10,343}' 

343 
general  form  and  requisites  of,  94Sty  343 

when  relating  to  reed  property,  use  and  occupation,  dsc.  343- 
to  goods  sold,  34i  to  348 
to  work  and  personal  services^  d48|  340 
te  money  lent,  340 
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ASSUMPSIT,  ACTION  OV— (continued.) 
Common  Counts — {continued,) 

to  monej  paid,  350 

to  mooey  had  and  Teceived,  351  to  356 
to  interest,  356 

enactment  of  3  &  4  W.  4,  c,  42,  8. 28,  re« 
specting  interest,  256, 
when  relating  to  account  stated,  358 

by  and  against  executors  and  assignees,  dEC«  359,  360 
Joinder  of  several  counts  in,  408 
with  other  forms  of  action,  199 
Reg.  Gren.  respecting  declarations  in,  723,  6^, 
Pl£AS  in — (see  tit.  Pleas,) 

of  the  several  pleas  in,  before  and  since  Reg.  Qen.  Hil.  T.  4  W.  4, 475  to  520 
to  the  jurisdiction — (see  title  Jurisdiction.) 
in  abatement — (see  title  Abatement,) 
in  bar — (see  title  Pleas  in  lar^  in  general^  469) 
analytical  table  of  defences,  471 
the  several  pleas,  before  the  recent  rules, 
the  general  issue  nan  assuMpsU  in  general,  476 
form  of  it,  ib. 

nil  debet,  or  not  guilty,  bad,  476,  notes  {s)  and  {t)  [481 

what  might  formerly  have  been  given  in  evidence  under  it,  476  to 
another  person  who  ought  to  sue,  476 
infancy  of  defendant,  ib. 
lunacy,  ib. 
drunkenness,  ib. 
coverture,  477 
illegality,  ib. 
alien  enemy,  plaintiff,  ib< 
statute  of  frauds,  ib. 
release  before  breach,  ib. 
alteration  of  contract,  ib. 
performance,  ib. 

non-performance  of  condition,  ib< 
illegality  of  contract,  ib. 
bankruptcy  of  plaintiff,  ib. 
coverture  of  plainliff,  ib. 
payment,  478 
accord  and  satisfaction,  ib. 
negotiable  security,  ib. 
foreign  attachment,  478 
arbitrament,  ib. 
judgment  recovered,  ib. 
higher  security,  ib. 
release  after  breach,  ib. 
objections  to  non  assumpsit^  478, 479 
better  to  plead  specially  when,  ib. 
special  plea  when  formerly  necessary,  ibi 
alien  enemy,  plaintiff,  ib. 
provisional  assi^meat,  ib. 
outlawry,  plaintiff,  ib. 
bankruptcy  of  defendant,  ib. 
insolvent  debtor,  defendant,  ib. 
tender,  ib. 
set-off,  ib. 
limitations,  statute  of,  478, 479 
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ASSUUfPSIT,  ACTION  OF— (eontinued.) 
Pleas  in — {continued,) 

court  of  conscience  acts  when,  ib. 
when  at  liberty  to  plead  specially  and  advisable,  480 
Since  Reg,  Gen,  HU.  T.  4  W,  4,  all  defences  must  he  pleaded  specially ^  512 

to  520,  743 
the  qucUities  of  pleas  in  bar,  (see  title  Pleas  in  Bar,) 
\hejforms  of  pleas  in  bar,  6&c.  (see  title  Pleas  in  Bar.) 
Rbplications  to, 

1.  several  sorts, 

when  de  injuria  admissible,  564 
to  a  plea  of  infancy,  581 
to  a  plea  of  coverture,  581 

alien  enemy,  ib. 

insolvent  debtor's  act,  &c.  ib. 

illegality  of  the  contract,  ib. 

tender,  ib. 

accord  and  satisfaction,  582 

arbitrament,  ib, 

judgment  recovered,  6ui.  ib. 

release,  ib. 

set-off,  ib. 

court  of  conscience,  583 

statute  of  limitations,  ib. 

2.  forms  of,  (see  title  ReplicalionSy  and  the  particular  heads,) 

3.  qualities  of,  (see  title  Replications^  and  particular  heads,) 
Bbjoinders  in,  (see  title  Rejoinders,) 

form  of  Issue  in,  745 

of  Nisi  Prius  Record,  ib. 
of  judgment  for  plaintiff  in,  746 
of  Issue  to  be  tried  by  Sheriff,   ib. 
of  Writ  of  Trial,  ib. 
of  Indorsement  of  Verdict.  447 
of  Indorsement  of  Nonsuit,  ib. 
of  Judgment  for  the  Plaintiff  aAer  Trial  by  Sheriff,  ib. 
ASSURED, 

statement  of  interest  of,  743 
ATTACHMENT, 

debt  for  escape  under,  when  it  does  not  lie,  112 
ATTACHMENT,  FOREIGN,  (see  title  Foreign  Attachment,) 
ATTAINDER, 

plea  that  plaintiff  has  been  atiainted  of  treason  or  felony,  446  to  448 
defendant  cannot  plead  his  own  attainder,  447,  note  {b) 
ATTORNEY,  (see  titles  Agent.     Bailee,     Servant,) 
remedy  against, 

who  to  sue  for  not  investigating  title  where  employer  dies,  19,  20,  69 
when  personally  liable  on  a  promise^  35 
assumpsit  against,  102 
case  against,  134    . 

trespass  against,  for  irregular  process,  &c.  84,  85,  180 
conclusion  of  declaration  against,  420 
how  and  when  to  appear  and  plead  by,  427  to  429 
what  pleas  to  be  pleaded  by,  427,  428 
in  name  of  only  one  attorney,  and  not  several,  428 
plea  of  privilege  by,  when  affidavit  formerly  not  necessary,  463 
when  sued  improperly,  privilege  how  rendered  available,  453 
sued  as  attorney,  not  being  so,  ib, 

title  of  term  of,  pleaded  in  abatement,  455 
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ATTORNEY— (coiKwittei.) 

indorsement  of  name  of  on  process,  790 
writ  issued  without  authority  of,  ib. 
ATTORNEY-GENERAL, 

cannot  be  sued  for  official  act,  when,  78,  181, 182,  506 
ATTORNMENT, 

when  not  necessary  to  be  alleged  or  proved,  18, 221 
AUCTIONEER, 

when  he  may  sue,  7 
when  he  may  be  sued,  35,  37 
when  personally  liable  on  contract,  ib. 
AUTER  ACTION  PENDENT, 

when  one  of  several  wrong-doers  may  plead,  89 
plea  of,  in  abatement,  454 
in  bar,  ib. 

replication  thereto,  464,  453,  454 

actions  by  bankrupt  and  assignees  for  same  cause,  454,  note  (p) 
AUTER  DROIT, 

amendment  in  action  of,  when  refused,  248 
AVERAGE, 

assumpsit  lies  for,  101 

one  shipper  may  sue  the  other  for  contribution  to,  ib. 
AVERMENT, 
defined,  320 
form  of,  324 

in  a  declaration,  324, 325 
in  a  plea,  555,  539 
in  a  replication,  641 

in  a  declaration  in  assumpsit,  320  to  332 
of  a  condition  precedent,  322  to  324 
of  notice  to  defendant,  327 
of  request,  329 
in  declaration  in  debt,  &c.  368 
AVOIDANCE, 

matters  in,  must  be  pleaded  specially,  515,  743,  744 
AVOWRY,  (see  tide  Replevin.) 
AWARD, 

,    does  not  pass  property  in  goods  to  support  trover,  150 
what  preferable  action  on,  101,  109 
assumpsit  lies  on,  when,  101 
when  assumpsit  peculiar  remedy  on,  108 
debt  lies  on,  109 

statement  of  inducement  in  declaration,  209 
statement  of  revocation  of,  implies  proper  revocation,  221 
pleas  to  actions  on,  485 
plea  of  reference  and  award,  478 
replication  to  plea  of,  585 

departure  in  replication,  &c.  in  such  case,  644  to  648 
how  to  be  stated  in  replication,  585 
breach  of  arbitration  bond  must  be  shown,  588 
BAIL, 

in  what  actions,  and  how  required,  208 
remedy  for  not  accepting  bail,  134,  185 
what  bail  cannot  plead,  469 

discharged,  when  form  of  action  differs  from  writ,  244,  253 
when  variance  in  names  of  parties,  244 

in  number  of  parties,  248 
in  character  of  parties,  250 
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BAIL — {continued. ) 

discharged,  when  variaace  in  cause  of  action,  253 

in  venue,  244 
laying  venue  in  different  county  no  waiver  of  bail,  ib. 

Reg.  Gen.  of  Trin.  T.  1  W.  4,  respecting,  727  to  729,  738 
BAILABLE  PROCESS, 

enactment  of  2  W.  4,  c.  39,  s.  4,  respecting  commenceineDt  of  penonal  aetions, 
705 
BAIL  BOND,  (see  title  Bail) 

when  several  actions  not  allowed  on,  43,  note  (f) 

assignee  of,  may  sue,  16 

debt  lies  on,  110 

stating  breach  of  condition  of,  369 

void  if  arrest  in  wrong  name,  245 

defence  to  action  on,  how  available,  469,  484 

replication  to  plea  of,  584,  585 

case  against  sheriff  for  not  assigning  of,  188 

declaration  for  not  assigning  of,  385 

plea  to,  of  no  proper  affidavit  of  debt,  6bc*  bad,  540 
BAILEE— (see  title  Agent.) 

when  he  may  sue,  7,  61, 151,  169 

who  to  sue  where  goods  lent  or  let, 

when  he  may  sue  in  detinue,  122 

when  he  may  bring  replevin,  163 

when  he  may  sue  in  trespass,  169, 171,  172 

when  assumpsit  lies  against,  102 

when  case  lies  against,  134,  151 

when  liable  to  be  sued  in  detinue,  123 

when  trover  lies  against,  154,  6zc. 

when  trespass  lies  against,  173,  &c. 

declaration  against,  9^3,  dsc. 

plea  of  non-assumpsit  in  actions  against,*  514 
BAILIFF— (see  titles  il^eni.     Bailee,     Officer.    SfcenJ.) 

when  bialable  to  be  sued,  ex  contractu^  34 

eoB  delicto^  78, 80  to  84 

when  liable  to  be  sued  for  extortion,  85,  and  note  (c) 

traverse  of  defendant  being  so  in  replevin,  591 

in  account,  ib. 
in  trespass,  595 
BAILMENT, 

when  plainiiff  may  reply  a  different  bailment,  124 

not  traversable  in  action  of  detinue,  123 ;  2  Cromp.  &  Mees.  673 
BANK  NOTE, 

who  to  sue  on,  15, 16,  152 
BANKERS  (see  title  Agent,) 

when  liable  to  be  sued,  36 

may  sue  by  one  of  their  officers,  when,  14 
BANK  OF  ENGLAND, 

actions  against,  77 
BANKRUPT,  action  by  assignees  of  (see  title  Assignee,) 

when  he  may  sue  on  contract,  26 

his  assignees,  ib.  154 

when  he  may  be  sued  on  contract,  53  to  55 

lessee  liable  in  covenant,  when,  53,  4 

giving  bond  for  simple  contract  debt  aAer  bankruptcy  does  not  merge  it,  106 

partner,  when  he  must  be  joined  in  assumpsit,  54, 4 

when  advisable  to  sue  bankrupt  in  case,  210,  92 

when  he  may  sue  for  a  tort,  71,  72 
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BANERUPT-H(coiil«iitieJ.) 

form  of  action  for  malicious  isBoing  oommiasioD,  188 
when  be  wmy  be  aued  for  a  tort,  91 
wife  of,  (see  title  Baron  and  Feme.)  68 
fresh  promise  after  bankruptcy,  54 
BANKRUPTCY  (see  titles  AsHgnee.    Bankrupt.) 
of  plaintiff, 

pending  suit  does  not  abate  it,  when,  28,  and  note  (z) 

how  taken  advantage  of,  ib.  477 

in  debt  on  specialty,  or  record,  should  be  pleaded,  488,  485 

in  covenant,  486, 7 

in  case  or  trover,  71, 72,  498 

puis  darrein  continuance^  657 
of  defendant,  58  to  56,  91 

must  be  pleaded,  479 

form  of  plea,  557 

whether  may  be  pleaded  generally,  though  certificate  obtained  pending 
action,  53,  658,  and  note  (() 

plea  of  puis  darrein  continuance^  658 

when  a  bar  to  action  of  covenant,  58,  54, 117,  118, 188 
of  husband,  how  far  discharges  wife,  59 
cannot  be  replied  to  specialty,  599,  and  note  (b) 
may  be  replied  to  plea  of  nonjoinder,  467 
BARON  AND  FEME  (see  titles  Coverture.     Criminai  conoersation.    Parties*) 
when  they  may  sue^  and  how,  upon  a  contractj  28  to  88 
when  they  should  join  in  action  on,  ib. 
consequences  of  mistake  in  joinder,  as  plaintiff,  88 
husband  may  sue  alone  when,  29 
of  joinder  in  actions  by,  202  to  205 

1.  As  plaintiff i  ex  contractu^  29 

2.  ex  delicto^  73 

3.  As  defendants^  ex  contractu^  56,  202 

4.  ex  delicto^  92 

when  they  are  to  be  sued,  and  how  upon  contracts,  56  to  59 

husband  liable  in  assumpsit  where  wife  contracted  by  deed,  104 

feme  partner  need  not  be  sued,  48 

when  they  may  me,  and  how,  for  torts^  72  to  85 

when  may  join  or  sever  for  a  tort^  ib. 

when  husband  sliould  sue  in  detinue,  112 

-when  they  may  be  sued  for  torts^  and  how,  92 

feme  covert,  when  liable  for  a  torty  ib.  76 

when  husband  only  should  be  sued  in  detinue,  124 

plea  that  parties  are  not  married,  452 
'        must  join  in  plea,  when,  428,  566 

legal  interest  in  chose  in  action  of  wife  of  bankrupt,  vested  in  assignees,  28, 29, 
59 
BASTARDY  BOND, 

overseer  for  time  being  may  sue  on,  16 
BENEFICIAL  INTEREST,  10 
BEYOND  SEAS,  716 
BILL  OF  EXCHANGE, 

exception  in  ease  of  that  right  of  suing  can  only  be  in  one  person,  5 

assumpsit  lies  on,  101, 108 

when  debt  does  not  lie  on,  108, 109, 118 

indorsee  may  see  on,  16 

declaration  need  not  reftr  to  custom  of  meicbants,  217 

or  aver  acceptance  was  in  writing,  233 
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BILL  OF  EXCHANGE-/cofi/tniied.) 

or  show  considefitioii,  298 

omission  to  aver  notice  of  dishonor  or  preMstment,  829 
what  a  variance  in  statement  of,  311,  312 
amendment  of,  at  trial,  319 
delivery  in  satisfaction,  plea  of,  478 

bill  for  price  of  goods,  as  to  declaring  if  bill  dishonored,  6cc,  847 
plea  of  non  assumpsit  inadmissible,  515 
prescribed  forms  of  declaration  on,  724  to  726 
Keg.  Gen.  respecting  several  counts  on,  789 
BILL  OP  LANDING, 
who  to  sue  on,  6 
who  liable  on,  for  freight,  &c.  48 
exceptions  in,  must  be  stated  in  declaration,  when,  809 
BLACK  ACT  (see  title  Hundred.) 
BLANKS  (see  title  Certainty.) 
BODY, 

ruling  sheriff  to  bring  in  body  of  defandant,  733 
BONA  NOTABILI  A, 

plea  of,  how  10  be  pleaded,  489 
when  to  be  pleaded,  ib. 
BOND  ^see  titles  Deed.    Parties  of  Action^) 
assignor  of,  when  he  must  sue,  15,  104 
assignee  of,  when  he  may  sue,  15 
assumpsit  to  pay  it  on  a  new  consideration,  15 
debt  upon,  110,263 
covenant  lies  on,  semhUy 
declaration  on,  363 
profert  of,  365 
oyer  of,  430 

in  declaration,  402,  vol.  ii.  440,  (a),  309 
in  replication,  584  to  588 
assignment  of  breaches  in  action  on,  ib. 
party  should  be  sued  by  his  description  in  bond,  245 
pleading  payment  to  action  on,  702 
payment  of  money  into  court  in  action  on,  ib. 
BOOKS  OF  ACCOUNT, 

trover  for,  147 
BOROUGH  ENGLISH, 

custom  as  to  pleading  it,  216 
BOUNDARIES  OF  ACTION, 

importance  to  prove,  97,  note  (/) 
BREACH  (see  particulars  under  title  Assumpsit.) 
statement  of  it, 

in  a  declaration, 
in  assumpsit, 

how  to  be  stated,  332 
several  breaches  when  permitted,  886,  789 
form  of  stating  it,  332 
consequences  of  mistake,  337 
sufficient  to  prove  part,  304, 309, 310, 317 
common  breach  to  money  counts,  342, 360 
in  debt,  374 

when  advisable  or  not  to  state  breach  of  condttion  on 

336,  369,  370 
is  absolutely  essential  before  execation,  6  Car.  &  P.  511 
in  covenant,  375 


BREACH  —  {continued.) 
in  a  repltcatloD, 

when  it  must  be  stated,  564  to  588 
when  several  breaches  may  be  stated  in,  566 
how  to  be  assigned,  564  to  566 

recovery  upon  breach  imperfectly  assigned,  though  there  be  an  express 
breach  imperfectly  stated,  8S6 
BRIBERY, 

two  cannot  be  jointly  sued  for,  86 
BROKER, 

when  he  may  sue,  7,  61,  151 
when  liable  to  be  sued,  84, 84 
when  bankruptcy  no  defence,  91,  92 
BYE-LAW, 

assumpsit  lies  on,  101 
debt  lies  on,  109 
plea  of  distress  for,  502 
BY  LEAVE  OF  THE  COURT, 

statement  of,  unnecessary,  555, 565 
BY-THE-BYE, 

practice  as  to  declaring  by,  at  suit  of  same  or  fresh  plaintiff  abolished,  288 
CANAL-CALLS, 

assumpsit  lies  for,  101 
CAPIAS,  WRIT  OF, 

introduction  of,  by  2  W.  4,  c.  39,  94,  705 
form  of,  718 

the  like  into  county  palatine  of  Lancaster,  732 
indorsements  on,  711 

declaring  de  bene  esse  when  defendant  not  in  custody  on,  730 
commencement  of  declaration  on,  242, 285. 281   (see  title  Declaration,) 
CAPTAIN  (see  title  Carrier.  Ship.) 
of  a  ship, 

when  he  may  sue  for  freight,  ^.  7 

cannot  sue  for  demurrage  or  implied  promise,  ik 

seizure  of  ship,  61,  151,  169 
when  he  is  liable  and  may  be  sued,  33,  34, 37,  84 
how  to  be  sued  for  the  loss  of  goods,  dec.  ib. 
in  assumpsit,  102 
in  case,  when  preferable,  134 
of  a  troop,  Slc.  when  liable,  37 
CARRIAGES, 

negligent  driving  of, 

who  to  sue  for,  61, 81, 127,  128,  148 

who  to  be  sued  for  where  injury  committed  by  servant,  60,  81,  128, 181 

form  of  action  for, 

trespass,  when  it  lies,  128,  141—  11  Price,  606 
case,  where  it  lies,  ib. 

roust  be  case  against  a  master  for  the  act  of  his  servant,  131 
when  trespass  lies  against  master,  79,  131 
declaration  in,  how  to  be  framed  in  case,  128 
CARRIER, 

liable  for  act  of  his  servant,  60 

action  against,  for  loss  of  goods,  by  whom  to  be  brought,  6 

which  he  may  sue  a  stranger  for  injury  to  goods,  61,  151 

or  on  coniract,  7 
non-joinder  of  partner  in  action  agpiinst,  not  pleadable,   11   Geo.  4  ds  1  Will.  4, 
c.  68,  B.  5.  see  page  86, 47 
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CARRIER  —  (continued.) 
form  of  action  against, 

assumpsit,  102 
case,  134 
when  liable  in  trover,  165,  161 
declaration  against, 

need  not  state  custom  of  the  realm,  dec.  210 
how  to  declare  against,  136,  382  to  386 
plea  of  non-assumpsit  in  action  against,  how,  S14,  74S 
of  not  guilty  in  case,  744 
CASE,  ACTION  OF, 

costs  to  acquitted  defendant,  88 

how  far  affected  by  the  nature  of  the  injury  in  gQD«n1,  125  to  180 

whether  forcible  or  not,  125,  126 

whether  immediate  or  consequential,  126  to  129 
legality  of  the  original  act,  129 
intent,  129 
exceptions,  130 

summary  of  the  leading  points  governing  thii  form  o[  aoliony  181,  182 
why  so  called,  95,  132 
general  applicability  of  this  action,  ib. 
lies  at  common  law, 

for  nonfeazance,  misfeazance,  and  malfeazance,  96, 182, 188 

defined,  ib. 
for  injuries  to  the  person^  181  to  134 
to  the  absolute  rights, 

mischievous  animals,  keeping  of,  138 

when  trespass  lies,  ib^ 
malicious  prosecutions,  ib. 

when  trespass  lies,  ib.  (see  title  Drtspastf)  181  to  185 
slander,  verbal  and  written,  134 
pleadings  in  such  action,  399  to  408 
health,  injuries  to,  134 
refusing  to  accept  bail,  &e.  ib.  185 
against  surgeons,  agents,  dsc.  134 
to  the  relative  rights, 

criminal  conversation,  ib. 
debauching  daughters,  ib. 

trespass  now  considered  preferable,  ib.  167 
enticing  away  servants,  &c<  134 
for  injuries  io  personal  property  and  breaches  of  duty  and  emtlraeif  134 
I  to  137 

case  proper  where  injury  is  either  not  forcible  or  not  imnsediato  or 

affects  property  in  reversion,  184 
against  attomies,  and  bailees,  &c.  for  neglect,  6cc,  184 
when  concnrrent  remedy  with  aasumpsit,  ib.  135 
which  preferable,  143, 144 

when  case  lies,  though  coUatemI  remedy  on  deed,  135 
when  lies  for  non-feasance,  and  as  to  cooaideintioQ  being  shown/ 
135,136 
breach  of  warranty,  137 

deceitful  representations  of  another^s  solvency,  ib. 
representations  to  be  in  writing,  9  Geo.  4,  c.  14,  s,  2,708 
negligence  in  driving  carriage  or  narigating  thipe»  127  to  I29y  \l 

Price,  608 
distress  Ulegaly  138 
irregular^  ib. 


CASE,  ACnON  OP— {continued.) 

pound  breach  and  rescue  of  distress  irregular,  138 
rescue  of  party  arrested,  ib. 
escapes  or  not  arrestbg,  138,  139 
false  returns,  ib. 

not  levying  under  a^./a.  6sc.  ib. 
not  delivering  letters,  139 
against  a  witness  for  not  obeying  a  subpoena,  ib« 
copyright  and  patents,  infringing  of,  ib. 
for  obstructing  taking  tithes,  ib. 
reversionary  property,  ib, 

when  concurrent  remedy  with  tiespass  and  trover,  139 
for  injuries  to  real  property, 
corporeal, 

when  the  remedy  must  be  trespass,  139, 140 

for  non-feasance,  ^.  must  be  case,  ib. 

injury  not  committed  on  plaintiff's  land,  ib. 

where  plaintiff  *s  right  is  in  reversion,  139,  140 

tithe,  not  carrying  away,  ib. 

ancient  lights,  140 

nuisances  to  houses,  land,  6ui4  ib. 

continuing  them,  ib. 
water-courses,  injuries  to,  ib«  141, 142 
waste,  wilful  or  permissive,  140  to  143 
dilapidations  in  a  rectory,  &c.  141 
fences,  not  repairing  of,  ib. 
Incorporeal, 

commons,  ways,  pews,  disturbance  of,  142 
offices,  franchises,  markets,  ib. 
other  easements,  preserves,  decoys,  dsc.  ib« 
on  statutes, 

in  general,  143 
for  calls,  dues,  dz^c.  ib. 

landlord  against  a  sheriff  not  paying  a  year's  rent,  ib^ 
hundred,  actions  against,  ib. 
distresses,  irregular,  ib. 

against  justices,  where  conviction  quashed,  ib.  183 
of  the  advantages  of  this  action  over  others,  143 

its  disadvantages f  144 
the  pleadings,  judgment,  and  costs  in  general^  145 
pleadings,  &c,  in  particular^  376  to  408 
Declaiution  in  (see  particular  head  of  injuries.) 

title  of  the  Court  and  term  (see  title  Declaration^)  262, 266 

venue  in  (see  title  Venue;)  266, 269, 276 

commencement,  280 

statement  of  the  matter  or  thing  affected,  376  to  378 

of  the  plaintiff's  right  or  interest,  378  to  385 

variances  in  statement  of,  385  to  387 
of  the  injury,  387  to  408 

variances,  391 
declarations  for  slander  and  libel,  899  to  408  (see  title  Slander.) 
time,  393 
place,  394 

of  the  damages,  395  to  309 
conclusion,  418 
pledges  and  profen,  420 
defects,  when  aided,  421,  677  to  684 
meral  counts  in,  408  to  418 
Voft.  I.  97 
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CASE,    ACTION  OF— (continued.) 
Pleas  in, 

gCDepal  issue,  form  of  it,  490,  491 

what  might  formerly  be  given  in  evidence  under  it,  ib. 
plea  of  not  guilty,  what  to  put  in  issue,  518, 219 
actions  for  slander,  &c.  (see  title  Slander r)  491  to  497 

recaption  inactions  for  escaper497 
when  advisable  to  plead  specially,  498 
statute  of  limitations  must  be  pleaded,  ib. 
replieations  must  be  pleaded,  ib. 
replications  in,  590 
when  de  injurim  proper  or  not,  ib.  606 
CASE,  FECIAL, 

power  of  judge  to  order,  without  proceeding  to  trial,  720 
setting  dow»  same  for  argument,  734,  735 
CASSETtR  BREVE, 

entry  of,  on  plea  in>  abatement, 
plointiflT  not  liable  to  costs  on,  466 
CATTLE  (sec  title  Animals.) 
CAUSE,  (see  title  Absq^te  Tali  Causa.) 
CEPIT  IN  ALIO  LOCO  (see  tiUe  RqUevin.), 
plea  of,  in  replevin,  499 
replication»  to,  when  proper,  59 L 
non  cepit^  499 
CERTAINTY, 

defined,  232,  233 

degrees  of,  and  what  necessary  in  different  parts  of  pleading,  232  to  236 
the  words  '^  certain,''  "  duly,*'  "  lawfully"  &c.  of  no  avail,  236 
what  necessary  in  a  declaration  (see  title  Beclaraiion^)  256  to  260 

plea,  53  to  539 
replication,  648,  649 

new  assignment,  (see  title  iVeto  Assignment,) 
in  plea  jmis^  ^.  659,  to  660 
when  want  of,  cured,  236, 260, 533, 671  to  684 
CERTIFICATE, 

may  be  replied  to  plea  of  nonjmnder,  467 
CESTUI  QUE    TRUST, 

when  he  caflor  cannot  sue,  2,  3,  4,  60,  6),  62, 151 
when  he  may  sue  when  in  possession »  ib. 
cannot  sue  trustee,  when,  34,  60 

may,  if  trustee  has  admitted  a  balance  due,  34^ 
in  ejectment,  189,  190, 193,  194 
CHANCERY  (see  title  Decree.) 
CHARACTER  (see  title  Slander.) 
CHARACTER  op  PARTY  SUING, 

statement  of  the  same,  in  declaration,  250'  to  253^  285* 
decisions  on  2  W.-  4,  c.  39,  250,  251 
to  be  admitted  unless  specially  denied,  14SI 
CHARGES, 

defendant  must  answer  all,  in  his  plea,  523 
CHARTER, 

detinue  lies  for,  122 
who  should  sue,  ib. 
CHARTER  PARTY  (see  title  FreigJu.) 
assumpsit  lies  on,  when,  101,  103 

assumpsit  against  owner  though  charter-party  with  master,  ti^ben,  103|  ISS^ 
debt  lies  on,  110 
covenant  lies  on, .  1  IS 
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CHARTER  ?ARTY— {continued.) 

wheo  case  does  not  lie,  where  there  has  been  one,  108^  186 

who  to  sue  on,  (see  title  Parties.)  6  to  8 

owner  assigning  his  interest,  and  then  becoming  brankrupt,  he  should  sue,  16, 25 

two  counts  on  same  chartered  party  not  allowed,  789 
CHASE,  200 
CHATTELS,  877 
CHECK  (see  title  Bills  of  Exchange.) 

assignable,  16 

assumpsit  lies  on,  99,  103 
CHESTER,  COUNTY  PALATINE  OF, 

abolished,  1  Will.  4,  c.  70,  s.  13, 14,  page  443 
CHOSE  IN  ACTION, 

in  general,  15  to  18 

when  assignee  or  assignor  should  sue,  ib.  (see  title  Assignee  of.) 
CHURCH,  see  title  {Pews.     Rector.) 

trespass  lies  by  rector  for  preaching  in,  without  leave,  174 

ejectment,  &c.  for,  188 
CHURCHWARDEN  (see  title  Overseer.) 

as  to  suing,  14,  note  (^),  15;  note  {k) 

and  being  sued,  38 
CIVIL  LAW  (see  title  Law.) 
CIVILITUR  MORTUUS, 

wife  may  sue  or  be  sued,  if  the  husband  be  so,  28,  29, 58 
CLAIM  OF  CONUSANCE  (see  title  Conusance.) 
CLAIMS, 

of  rights  by  prescription  limited  by  2  &;  3  W.  4,  c.  71,  712,  718 

how  to  be  stated  in  pleading,  713 

prescription  of  restricted,  714 

proviso  for  infants,  ib. 

time  for  claiming,  how  computed,  ib. 
CLOSE, 

meaning  of  the  term,  &c.  174,  376 

when  to  be  described  by  name  or  abuttals,  376,  &e.  508,  744,  (see  title  AhUials.) 

new  pleading  rule,  Hil.  T.  4  W.  4,  744 
CO, 

too  general  a  description  of  parties  to  an  action,  256 
CO-DEFENDANT, 

plea  of  nonjoinder  of  limited,  716,  (see  title  Non  Joinder.) 
CO-EXECUTORS,  &c.  (see  title  Executors.    Joinder.    Parties.) 
COGNIZANCE  (see  title  Replevin.) 
COLLATERAL  UNDERTAKING,  (see  title  Guarantee.) 
COLLUSION, 

remedy  against  parties,  9,  64,  79 
COLOR  IN  PLEADING, 

in  a  plea, 

defined  and  explained,  525  to  532 
implied  color,  528 

infancy,  coverture,  payment,  illegal  consideration,  dee.  are  instances,  ib* 
in  trover,  &c.  ib.  529 
instances  in  trespass,  ib. 
express  color,  ib. 
when  necessary  or  not,  529, 580 

in  trespass,  Sec.  where  defendaat  jottifiee  luder  a  demtte,  dec.  690 
only  occurs  in  trespass,  530 
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COLOR  IN  PLEADING— in  a  plea— (cofUtmfeil.) 

form  and  requbites  of,  SiSl,  582 
addition  of,  unnecessarily,  onl^  surplusage,  SOB  to  532 
defect  in,  or  omission,  when  aided,  532 
not  traversable,  590,  532 
in  a  replication,  &c.  not  unnecessary,  590,  532, 624 
the  insertion  of  it  will  not  vitiate,  ib. 
COMMAND  (see  title  Bailif) 
traversable  in  replevin,  591 

and  in  trespass,  595 
replication  de  injura^  is  sufficient  to  plea  of,  008 
COMMENCEMENT,  ! 

of  a  declaration,  (see  title  Dedaraiion^)  280  to  289, 790, 791,  742 
of  a  plea,  741 

in  abatement,  (see  title  Abatement^)  454,  456  | 

in  bar,  (see  title  Pleas  in  Bar^)  549  to  555  I 

of  a  replication,  (see  title  Replication,)  601,  602  i 

COMMENCEMENT  OF  ACTION, 

date  of  writ  now  considered  such,  259,  note  a,  704 
uniformity  of  process  act  respecting,  704  to  709 
COMMISSIONERS  (see  title  Agent.)  i 

under  public  undertaking,  when  they  may  sue,  7,  176 
of  public  act,  when  they  may  sue  or  be  sued  on  a  contract,  14, 97, 98 
when  they  may  sue  for  a  tarl^  176 

when  they  may  be  sued  for  a  tor/,  77  i 

of  turnpike  road,  how  to  sue,  &c.  14 
of  bankrupts  cannot  be  sued,  when,  78 
power  of  Courts  to  appoint,  to  take  affidavits,  729 
COMMON  COUNTS,  340  to  360 

prescribed  form  of  breach,  360 
COMMON  INFORMER  (see  title  Penal  Statute.) 
cannot  sue  unless  expressly  authorized,  112 
conclusion  of  declaration  at  the  suit  of,  373,  374 
COMMON  LAW  RIGHTS  and  DUTIES,  (see  title  CarrierM.) 

what  need  not  be  stated  in  pleading,  216 
COMMON  OF  PASTURE, 

Reg.  Gen.  respecting  pleas  of,  744 
COMMON,  RIGHTS  OF, 

when  a  commoner  may  sue,  64, 142 
remedies  for  injuries  to,  132,  142 

how  to  plead,  2  Young  &  J.  93,  622,  623 
declarations  for  obstructing,  381,  386,  391 
ejectment  lies  to  recover,  when,  188 
must  be  pleaded  in  trespass,  502,  523 
several  pleas  of,  when  not  allowed,  740 

how  to  be  pleaded  since  statute  2  Will.  4,  c.  71, 712  to  714,  and  see  2  Yocmg 
&  J.  93. 
replication  to  plea  of,  596,  597,  622,  623 
new  assignments  relating  to,  628,  636 
Stat.  lim.  r^specting  right  of,  712, 713 
COMMON,  TENANTS  IN,  (see  also  titles  Tenants.    JaviU  Tenants.    Partners.) 
when  they  may  join  or  sever  in  actions  by  them,  12,  65 
must  sever  in  avowry,  d&c.  and  how,  13,  566 
when  one  cannot  sue  his  co-tenant  on  a  contract,  19 

for  a  tart,  70, 156, 179 
COMPANIES, 

when  liable,  and  how,  for  tarts,  76 
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COMPANIES— (eoiUiiitted.) 

one  member  suing  another,  11, 41 

assumpsit  by,  106 
COMPANY  (see  titles  CommisHonerM.     CorparaHon.) 

when  too  general  a  description  of  the  parties  to  the  suit,  256 
COMPOSITION  DEED, 

when  trustees  of,  cannot  sue,  15 
COMPUTION  OF  TIME, 

in  prescriptive  rights,  how  limited,  714 
CONCLUSION  (see  titles  Declarations.    Pleas.    Replicationt.) 

of  a  declaration,  418  to  421,  286 

of  a  plea,  741 

m  abatement,  460 
in  bar,  ib.  556  to  559 

of  a  replication, 

in  abatement,  463,  464 
in  bar,  641 

of  a  new  assignment,  637 
CONCURRENT  CONSIDERATION, 

statement  of,  in  declaration,  297 
CONDITION  OF  BOND, 

when  advisable  to  state  breaches  of,  in  declaration,  368  to  370 
CONDITIONS  PRECEDENT, 

statement  of,  in  assumpsit,  dsc.  320,  328 

what  amounts  to,  and  averments  of  performance,  &c.  ib. 

of  readiness  to  perform,  and  excuse  of  performance,  326 

in  debt,  368,  369 
CONFESSION  AND  AVOIDANCE  (see  titles  PUas.    Replications.) 

plea  in,  defined  and  explained,  515,  525  to  533 

must  confess  the  fads  pleaded  to,  ib. 

of  giving  color,  (see  title  Color^)  526,  527,  &c. 

pleas  amounting  to  the  general  issue  bad,  in  reference  to  this  rule,  515,  527 

admits  defendant's  infancy,  but  goods  necessaries,  528 

admits  freeholder's  title,  but  shows  a  demise  from  him,  500,  501, 503,  520 

matter  in  discharge,  or  confession  and  avoidance,  to  be  specially  pleaded,  506, 
743,  744 

how  in  asswnpsU,  <&;c.  477,  478,  480 
case,  590,  591,  494,  498 

form  and  requisites  of,  525  to  533 

replications  in  confession  and  avoidance,  622  to  625 
CONFIRMATION, 

of  promises  made  by  infants,  703 
CONSCIENCE,  COURTS  OF,  (see  Utle  Cotir^*.) 
CONSENT, 

Stat.  lim.  limiting  right  of  prescription  unless  enjoyed  by,  718 
CONSEQUENTIAL  INJURIES, 

what  so  considered,  126  to  129 

when  not  too  remote  126  to  129 

remedy  for,  in  general,  case,  &c.  ib.  125,  132  to  184 
CONSIDERATION, 

when  essential  to  support  a  simple  contract,  293, 4 

when  on  new  consideration,  assumpeit  lies  though  there  was  a  deed,  108  to  105 

in  the  case  of  a  deed,  866, 367 

iUegaUty,efiect  of,  on  simple  contract,  295 

in  a  deed,  105,  366 
not  presumed  till  contrary  shown,  221 
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CONSIDERATION— (conitnw«(i.) 

must  be  pleaded,  in  case  of  deed,  484, 743 
so  in  assumpsit,  476, 477,  743 
replication  to  plea  of  in  debt,  584 

ia  assumpsit,  581 
when  and  how  to  be  stated  in  declaration,  293  to  297 
in  assumpsit, 
executed,  295 
executory,  296 
concurrent,  297 
continuing,  ib. 
in  debt  or  covenant,  366, 375 
in  case,  383  to  385 
variances  in  stating  it  in  assumpsit,  &c.  297  to  301 
consequence  of  mis-statement  of  it,  300,  301 

averment  of  performance  by  plaintiff  of  condition  precedent,  320 
CONSIGNOR  AND  CONSIGNEE, 

which  to  sue  a  carrier,  &c.  6,  61,  152 
when  consignee  may  be  sued  for  freight,  48 
CONSOLIDATION, 

of  actions,  198, 199  notes. 
CONSPIRACY, 

remedy  for,  133 
CONSTABLE  and  other  OFFICERS,  (see  titles  Bailiff.    Oficers.    Sheriff.) 
when  liable,  78,  134, 185 
venue  in  actions  against,  local,  273 

may  plead  general  issue,  and  give  special  matter  in  evidence,  506 
effect  of  joining  in  bad  special  plea,  546,  note  (y),  566,  567 
CONSTRUCTION, 

of  pleading,  rules  of,  237  to  239 
when  '^  there  "  does  not  refer  to  the  last  antecedent,  239 
.of  pleas,  545 

when  and  why  matter  to  be  construed  most  strongly  agaimt  the  party  pleading, 
237,545 
CONTINUANCE  (see  titles  Imparlance.    Nuieance.) 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting.  738  ' 
CONTINUANDO  (see  title  Time.) 
CONTINUED  CONSIDERATION, 
statement  of,  in  declaration,  297 
CONTRA  FORMAM  STATUTI, 

when  this  allegation  is  necessary,  and  consequences  of  mistake,  872, 373 
when  requisite  in  a  plea,  556 
CONTRA  PACEM, 

when  to  be  inserted,  145,  388 
omission  aided,  unless  specially  demurred  to,  888 
CONTRACT,  ACTION  on  (see  title  Aseumpsit.     ConsideratioiL    Deed.    ParHee.) 
suing  on,  42  to  44 

when  implied,  arises  out  of  a  tort,  99,  107,  134  to  137,  207  to  209 
remedy  for  breach  of,  by  action  on  the  case^  184  to  187,  888  to  885 
statement  of  several  breaches  in  one  count  allowed,  739 
assumpsit  the  usual  remedy,  if  not  nnder  seal,  (eee  title  Assumpsit.) 
when  plaintiff  may  sue  in  assumpsit,  where  there  is  a  deed,  108  to  105 
how  to  be  stated  in  assumpsit,  (see  title  Assumpsit^)  801  to  821 
statement  of,  admitted,  unless  denied  by  plea,  818 
amendment  of  statement  of,  at  nisi  prius,  320 
bow  to  be  stated  in  debf,  (see  title  Deit^)  861^  368 
parties  to  actions  on,  (see  title  Parties.^ 
proviso  for  the  case  of  joint  contractors,  708 
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CONTRACT,  ACTION  OTX—{€ontinued.)  [313 

variance  in  statement  of  the  promise,  in  assumpsit,  (see  title  Assumpsil^)  305  to 

of  the  consideration,  297,  301,  384 
in  debt,  ib.  336 
in  case,  385  to  387 

reg.  gen.  respecting  statement  of,  739 
CONTRIBUTION,  350,  351,  and  notes 
CONSUANCE,  CLAIM  op, 

defined  and  explained,  and  the  law  relating  to  it,  422  to  427,  443,  444 
CONUSEE,  OF-  FINE, 

trespass  by,  177 
CONVERSION,  (see  title  TVorer,)  158  to  161 

demand  of  goods  to  create  it,  156  to  160 
CONVICTION, 

if  regular  on  face  of  it  is  conclusive  evidence  of  regularity,  168 

remedy  where  conviction  quashed,  143,  188 

if  bad  on  the  face  of  it,  &c.  181  to  184 
CO-PARCNERS  (see  title  Parties.    Partners.) 

must  jointly  sue,  when,  14 
COPYHOLD  ^«D  COPYHOLDER, 

ejectment  by  copyholder,  189,  190,  note  (n) 

may  sue  for  mesne  profits,  when,  177 

purchaser  of,  how  to  declare  on  a  lease,  364 

showing  title  to,  504 

when  copyholder  should  clainr  right  of  common,  6ec,  by  custom,  591 

when  to  prescribe  under  the  lord,  ib.  380,  381,  505 

fines,  debt  lies  for,  109 

action  against  lord  for  surcharge,  391 ,  note  {z) 
COPYRIGHT, 

who  to  sue,  15,  67 

assignee  of,  may  sue  for  injuries  to,  67 

remedy  for  injuries  to,  139 

declaration  for,  see  vol.  ii.  583  to  585 
CO-PARTNERS, 

when  may  sue  by  one  of  their  public  ofiicers,  14 
CORPORATION  AGGREGATE, 

when  may  sue  for  use  and  occupation,  11,  106 
CORPORATION  (see  titles  Commissioners.     Companies.) 

mayor,  &c.  of,  when  he  cannot  sue  on  contract,  7 

revived  corporation  may  sue  on  bond  given  to  old,  15,  note  (k) 

successors  of,  may  sue  on  contract  vested  in  predecessors,  io. 

bye*laws  that  one  member  should  sue  others  for,  te.  11 

actions  by  incorporated  companies,  14,  1 5 

when  liable  to  be  sued  for  a  tort,  76  to  78 

when  not  liable  on  a  contract,  106 

assumpsit  against,  when  does  not  lie,  ib. 

may  sue  in  assumpsit,  ib. 

how  to  declare  in  case  at  the  suit  of,  382 

must  plead  by  attorney,  551 

how  to  describe  in  declaration,  266 

service  of  writs  on,  708 
COSTS,  1  Met.  &  Perk,  (see  title  Costs.) 

liability  of  executors  for,  21 

now  payable  in  general  to  acquitted  defendant,  88 

when  may  be  set  ofi*  against  verdict  for  plaintiff,  ibc 

how  fur  they  depend  on  form  of  action,  211 

ID  assumpsit,  106. 
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COGTS^emiinued) 

debt,  114,  115 

on  judgment.  111 

covenant,  120 

detinue,  125 

case,  145 

trover,  161 

replevin,  165, 166 

trespass,  186 

ejectment,  192 

mesne  profits,  196 
extra,  not  recoverable  as  special  damage,  when,  196,  38B,  839, 396 
of  several  counts,  412, 413 

recoverable  beyond  damages  at  the  end  of  declaration,  419 
in  case  of  plea  in  ahalement^  466, 468 
how  far  affected  by  special  plea,  508y  509 
of  several  pleas,  560, 562 
of  several  defendants,  88,  567 
on  new  assignments,  639,  640 
defendant  entitled  to,  on  demurrer,  197 

on  nonsuit,  ib. 

not  on  plea  in  abatement,  when,  466 

not  in  error  or  motion  in  arrest  of  judgment,  197 
when  executor  liable  or  not  to  pay,  21, 204,  490,  508,  509 
where  one  of  several  executors  acquitted,  88,  567,  568, 490 
payment  pending  action,  when  should  be  pleaded,  478,  507, 552 
when  payment  of,  in  action,  not  recoverable  against  party  liable  lo,  under  oommon 

count,  350,  351 
of  amendments  of  variances  at  Nisi  Prius,  704 
of  special  juries  in  case  of  nonsuit,  721 
power  of  Courts  to  make  regulation  respecting  taxing  of,  721 
one  day^s  notice  of  intention  to  tax  requisite,  721 
of  several  counts  and  pleas,  how  allowed,  740 
COUNSEL, 

signature  of,  to  pleadings  when  necessary,  643 
COUNT, 

pleas  in  abatement  to,  when  no  longer  pleadable,  449 
defective  in  part,  aided  after  verdict,  682 
COUNTS  (see  Several  Counts.) 

several  (see  title  Declaration,)  409  to  4^1 

when  they  may  be  joined  (see  title  Joinder  in  Action^)  199 

when  proper  to  be  inserted  in  declaration,  (see  title  Seoeral  Cowtto.)  499  \» 
421 
common,  in  assumpsit,  339  to  360 
costs  of,  how  allowed,  740 
COUNTIES, 

division  of  England  into,  noticed  ex  officio^  218,  (see  tittle  Venue,) 
direction  of  alias  and  pluries  writs  into,  729 
COUNTIES  PALATINE, 

how  far  they  are  recognized  by  the  superior  courts,  220 
are  superior  courts  as  to  laying  venue,  218 
pleas  to  jurisdiction  of,  443 

court  of,  in  Chester,  abolished,  1  W.  4,  c.  70,  s.  18, 14,  page  443' 
COUNTERPART, 

production  of,  when  sufficient  in  covenant,  375 
COUNTY, 

places  when  to  be  deemed  part  of,  708 
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CGtiNTY—icontinued.) 

courts  may  direct  issue  to  be  tried  in  anj^  719 
COUNTY  COURT, 

how  venue  to  be  laid  in,  275,  441 

pleas  and  objections  to  jurisdiction  of,  541  to  445 

several  pleas  not  allowed  in,  560 
COUNTEY, 

when  and  how  pleas  conclude  to  it,  556 

SimUUer,  499 

when  and  how  replications  conclude  to  it,  641 
OOUKT, 

payment  of  money  into^  in  certain  actions  under  3  &  4.  W  4,  c.  42,  719 
COUKTS,  1  Met.  6i  Perk.  Dig.  Tit.  CourU. 

division  of  and  distinction  between  as  to  jurisdiction,  181,  423,  441,  &c< 

of  general  jurisdiction^  how  far  judicially  taken  notice  of,  219,  220 

power  of,  to  make  rules  for  government  of  their  officers,  706 

to  make  rules  affecting  pleading,  714 

to  direct  facts,  d&c.  to  be  found  specially,  720 

to  state  special  case  without  proceeding  to  trial,  ib. 
COURTS,  INFERIOR  (see  title  Inferior  Courts.    JurUdiction,) 

how  far  noticed  without  pleading  their  practice,  dzc.  220 

how  defects  in  jurisdiction  to  be  objected  to,  441  to  445,  &c« 

trespass,  181 

how  venue  to  be  stated  in,  275,  44S 

when  cannot  plead  several  pleas  in,  560 
COURTS  OP  CONSCIENCE, 

statutes,  dec.  as  to,  when  or  not  to  be  pleaded,  dec.  479,  480 

replication  to  plea  of,  583 
COVENANT,  ACTION  OF, 

by  and  a^^inst  whom  to  be  brought  (see  title  Parties^)  16,  48 

when  it  lies  in  general,  115,  116 

on  what  deeds  and  covenants  it  lies,  ib.  119 

on  implied  covenants,  117 

on  leases  when  proper,  and  against  whom  (see  title  Parties,)  116  to  118 

when  the  only  remedy,  or  preferable,  1 18 

the  only  remedy  against  assignee  of  part  of  demised  land,  43,  49 

when  it  does  not  lie,  or  not  preferable,  118 

pleadings,  judgment,  and  costs  in,  in  general,  120 

pleading,  dec.  in,  in  particular,  375 

I)£CLABATIOn   IN, 

title  of  court  and  term,  262,  3 

venue  in,  (see  title  Venue,)  270,  271 

commencement  of  declaration,  375 

inducement,  363 

consideration  when  to  be  stated,  366 

Uie  deed,  how  to  be  stated,  367,  305,  307 

variances,  305,  308,  311 

amendment,  219 

profert  thereof,  365 

provisoes,  dec.  308, 309 

references  to  deed  and  lessee^s  entry,  36S 

derivative  title,  how  stated,  ib. 

averments  of  plaintiff's  performance,  dec.  327  to  331,  368 

defendant's  breach,  375,  (see  title  Assumpsit,)  298 

conclusion  of,  375 

ad  damnum,  \b, 

ttBAS  IN,  [7,  518 

1.  as  to  non  est  factum,  how  far  it  operates  since  Reg^  Gren.  HiL  T.  4.  W.  4, 486, 

Vol.  X.  98 
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COVENANT,  ACTION  OF— {cantimMed.) 
Pleas  in — (conlinued.) 

DO  general  iMoe,  486, 7,  518 

non  injregit  conveniiontM^  a  bad  plea,  487 

rien  en  arrere^  a  bad  plea,  ib, 

what  must  be  pleaded  specially,  427, 8,  518 

2.  qualities  (see  title  Pleas  in  Bar^)  512,  &c. 

3.  forms  of  see  title  Pha$  in  .Bar,)  548 

matter  of  aToidance  must  be  pleaded  q>ecially,  518 
BarLicATioNS  in, 

1.  in  general,  589 

2.  forms  in  (see  title  Ueplitaiions,) 

3.  qualities  (see  Replieations.) 
Bejoindbrs  in,  dec.  (see  title  R^oinders.) 

COVENANTS, 

remedy  on  (see  titles  Covenant.    Partiee^) 
mutual  and  independent,  321  to  325 
dependent  or  conditions  precedent,  ib. 
mutual  conditions,  &c.  to  be  performed  at  same  time,  Hk 
who  to  sue  on,  1  to  4 
joint  and  several,  who  may  sue  od,  ^.  8 
what  a  joint  and  seTeral,  9,  n.  (y) 
assignment  of,  who  to  sue,  16 
death  of  one  of  sereral  parties,  who  to  sue,  die.  19 
executor  suing  on,  dec.  19 
by  an  agent  on  behalf  of  thh^  party,  35 

what  covenant  assignee  will  be  subject  to  (see  title  Aaaignee^)  48 
death  of  covenantor,  effect  of,  who  liable,  50  to  53 
implied  covenant,  49 
COVERTURE  (see  title  Baron  and  Feme.) 
of  defendant, 

at  time  of  making  contract, 

might,  before  Reg.  Gen.  Htl.  T.  4  W.  4,  have  been  giveo  in  evideiiQe  on 

non  aeeumpsU^t  or  nil  dehet^  449,  477, 462 
in  debt  on  specialty  under  non  est  factum,  483 
but  now  must  be  pleaded  specially,  743 
may  be  pleaded,  460 
must  be  pleaded  in  person,  when,  428 
should  be  pleaded  separately,  565 
replication  to  it,  449,  581 
existing  coverture, 
must  be  pleaded  in  abatement, 477 
must  be  in  person,  428 
how  plea  concludes,  461 
with  what  other  plea  it  may  be  pleaded,  561 
replication  to  it,  58,  59,  440,  581 
after  commencement  of  action,  449 
of  plaintiff, 

when  wife  may  sue  alone  for  a  legacy,  28 

when  it  must  be  pleaded  or  may  1>b  given  in  evidence,  449, 477,  743 
how  plea  concludes,  461  . 

after  commencement  of  suit,  plea  of  449 
CRAVING  OYER  (see  title  Oyer.) 
CREDITOR, 

appointing  debtor  his  executor,  release  the  latter,  53 
CRIMINAL  CONVERSATION, 

remedy  for  case  or  trespass,  134,  167,  168 
trespass,  usual  form  of  remedy  foTj  ik 
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CRIMINAL  CONVERSATION— (con^iittieJ.) 
declaration  for,  379,  391 

recovery  against  one  for,  no  bar  against  another,  89 
CRIMINAL  INFORMATION  (see  title  Information.) 
CRIMINAL  PROCEEDINGS  (see  title  Indietment.) 
CUSTODY, 

commencement  of  declaration  when  defendant  is  or  not  in  custody,  731 
CUSTOM  (see  title  Prescription.) 

when  party  may  by,  sue  in  particular  form  of  action,  96,  220 
what  to  be  stated  in  pleading,  216, 217,  218,  379 
variance  in  stating,  ib. 
pleas  of,  in  trespass,  505,  506 

of  London,  as  to  husband  and  wife  suing  and  being  sued,  31 
under  traverse  of,  may  show  another  custom  when,  596, 619,  662 
replying  repugnant  custom,  619 
CUSTOM-HOUSE  OFFICER  (see  title  Ofieer.) 
liable  for  wrongful  seizure,  84 
venue  in  action  against,  237 
CUSTOM  OP  THE  COUNTY, 

what  statement  of,  in  a  declaration,  832,  833 
DAMAGE  (see  title  Injuries.) 

when  too  remote,  129 
DAMAGE  FEASANT  (see  title  Amends.    Distress.) 
replevin  lies  to  try  legality  of  distress  for,  164 
case  or  trespass  for,  138,  171  to  178 
avowries,  &^.  for,  499, 740 
plea  in  trespass,  502 
replications  in  trespass,  594 
DAMAGES, 

in  general,  895 

in  assumpsit  and  covenant,  principal  ground  of  action,  188,  120,  375 
in  debt,  114,  374 
in  trover,  how  estimated,  161 
in  detinue,  124,  125 
in  trespass,  186 
in  ejectment,  192,  193 
in  mense  profits,  196 

must  be  what  have  really  taken  place,  388,  339,  395,  to  899 
must  be  legal  and  natural  consequence  of  injury,  6cc.  338, 395,  398 
special  damage,  ib. 

statement  of,  in  the  body  of  declaration, 
on  contracts^ 

what  to  be  stated  and  recoverable,  888,  839 
how  to  be  stated,  ib. 
consequences  of  misstatement,  ib. 
in  tortSj  what,  395 

when  recoverable  and  how  stated,  895  to  399 
alia  enormia^  397 

special  damage,  and  must  be  stated  with  particularity,  396,  896 
no  part  of,  must  have  arisen  after  the  action  brought,  389 
at  the  end  of  the  declaration, 

in  actions  by  husband  and  wife,  418 

at  the  suit  of  an  executor,  assignee,  dec.  ib. 

to  what  amount  to  be  stated,  338,  339 

consequence  of  taking  a  verdict  for  more,  389 

prayer  of,  in  replication,  942 

when  jury  may  give,  in  the  nature  of  interest,  721 
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DATE  (see  titles  Time.     Declaration.    Plea.) 
of  deed,  statement  of,  311,  and  note  (a) 

when  material,  and  not  to  be  departed  from  in  pleading,  647,  648 
inconsistency  in,  may  be  demurred  to,  269 
of  writ,  now  the  commencement  of  action,  709 
pleading  when  to  be  dated,  73d 
DAUGHTERS  (see  title  Master  and  Servant.) 

remedy  for  debauching  of,  or  enticing  away,  134, 167,  168 
trespass  lies  when,  ib. 
declaration  for,  379  391 
DAY  (see  title  Tme,311,  and  n.  (n),217 
of  service  to  be  indorsed  on  writ,  729 
the  like  execution  of  capias,  729 
DAYS  OF  WEEK.  &c. 

statement  of,  in  pleading,  217 
DEATH  (see  titles  Abatement.    Actio  Personali$.) 

of  one  of  several  parties  in  action  ex  contractu  does  not  abate  suit,  when,  19^ 
note  (f),  67 

who  to  sue,  19,  20 
who  to  be  sued,  50 
of  one  joint-tenant  in  real  action  abates  it,  48 
of  sole  contractor,  who  to  sue,  19 

who  to  be  sued,  51 
of  one  of  several  parties  in  torls^  does  not  abate,  when,  67, 68 

of  lessor  of  plaintiff  in  ejectment,  191 
who  to  sue,  67,  68 
of  sole,  injured  party,  who  to  sue,  68 
of  wrong-doer,  remedy  gone,  when,  89 
of  wife  or  husband,  effect  of,  on  a  contract,  21, 32, 58,  59 

»  on  a  tort,  67,  68,  93 

form  of  declaration  in  case  of,  19,  50,  67,  68 
plea  of,  in  abatement,  448,  452 
puis  darrein  continuance^  ib. 
DEBAUCHING  DAUGHTERS  (see  titles  Daughter.  Master  and  Servant.) 

remedy  for,  134,  167,  168,  379,  391 
DEBET  AND  DETINET, 

when  proper  to  declare  in,  in  debt,  109,  361 
against  an  executor  for  rent,  369 
DE  BONIS  ASPORTATIS, 

when  tenant  liable  for  removing  virgin  soil,  147 
damaged  in  nature  of  interest  for,  397 
plea  of  not  guilty  to  action  for,  what  put  in  issue,  520 
what  plaintiff  may  reply  in  action  for,  650 
DEBT,  ACTION  OF, 

parties  to,  who  to  be,  (see  title  Parties.) 
definition  of,  108 
when  it  lies  in  general, 

against  an  executor  or  administrator,  when,  97 

for  money  due^  if  readily  reducible  to  a  certainty,  whether  due  on,  legal  Iia« 
bilities,  198,  199 

simple  contracts,  109,  1 10 
specialities,  110,  111 
records,  111,  112 
statutes,  112 
when  the  pecular  remedy  against  lessee,  &c.  ib. 
of  wager  of  law,  and  other  difficulties  and  advantages,  113,  114 
when  it  does  not  lie,  113 

not  for  unliquidated  damages,  unless  secured  by  a  penalty,  ib. 
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DEBT,  ACTION  OF-^ieontinued.) 

when  not  on  a  bill  or  note,  113 
not  against  an  executor  on  simple  contract,  when,  ib. 
when  not  for  money  payable  by  instalments,  ib. 
when  not  against  lessee,  ib. 
not  against  assignee  of  part  of  demised  land,  43 
not  on  a  collateral  contract,  113 
when  not  material  that  plaintiff  should  prove  the  precise  sum  to  be  due,  1 14,  277 

358 
pleadings,  judgment,  and  costs  in  general,  114,  115 
Pleadings  in,  in  particular, 

DSCLARATIONS  IN, 

general  Aquisites  to  be  observed,  240  to  263,  859 
title  of  the  Court  and  term  and  venue,  263  to  279 
recent  alterations  respecting  venue,  279 
commencement  stating  the  sum  demanded,  &c.  361 

when  in  the  debet  and  detinet^  or  only  the  latter,  ib. 
cause  of  action, 

on  simple  contract  and  legal  liabilities,  361,  362 
how  contract  to  be  described,  ib. 
form  of  indehilatus  count,  361,  362 
reg.  gen.  T.  T.  I  W.  4,  as  to  conciseness  in,  362 
on  specialties,  363  to  387 

limitation  of  actions  on,  715 
when  inducement  of  title  necessary,  363 
deed,  the  time  and  place  of  making  it,  811,  and  264,  note  (n) 
profert,  when  necessary,  &c.  365,  396 
oyer  of  deed,  430 
consideration  of  deed,  366 

how  much  of  deed   to   be  stated,  and  how,   367,  368,   and  refer- 
ences there 
variances,  305,  308 

reference  to  deed,  and  lessee^s  entry,  368 
derivative  title,  how  to  be  shown,  368,  9 
averments  of  plaintiff's  performance,  d^.  327  to  331,  868 
on  records,  370,  371 

on  recognizances  and  judgments,  ib. 
general  rule,  not  impeachable  in  pleading,  ib. 
how  to  declare  on,  ib. 
what  variance  fatal,  371 
prout  paiet  per  recordum  necessary,  ib. 
on  statutes,  371  to  306 

commencement  of  declaration  qui  tarn,  &c.  ib. 
statement  of  the  statutes,  372 
statement  of  the  offence,  ib. 

time  when  it  took  place,  ib. 
place  where,  (see  title  Fen«e,)  ib. 
exceptions  in  act,  ib.  305,  308 
conclusion  contra  fomuan  staJhUi^  372 
per  quod  actio  aecreoit^  d^.  373,  374 
breach,  (see  AssumpsU^)  374 
conclusion,  418, 419 
conciseness  in  forms  of,  prescribed  by  Reg.  Gren,  Trin.  T.  1  W.  4,  728  to  727 

PtSAB  IN, 

analytical  table  of  defences,  471 

pleas  in,  in  general,  general  ieeue  when  proper^  481,  482 
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DEBT,  ACTION  OF— Pleas  iN—{corUitiued.) 

all  matters  in  confession  and  avoidance  must  be  pleaded  specially,  515,  743, 

744 
in  debt  on  simple  contract  and  legal  liabilities,  481 
nil  debet  abolished,  481,  518,  743 
never  indebted,  how  far  admissible,  518 
non  detinet^4Si,  743 
statute  of  limitations  to  be  pleaded,  ib. 
tender  and  set-off,  ib. 
in  debt  on  specialty,  482  to  486 
when  nil  debet  formerly  proper,  481,  482,  743 
on  a  lease,  482 

for  an  escape,  ib.  * 

on  ajudgment  against  an  executor  suggesting  devastaoii^  ib. 
when  not,  and  that  plaintiff  should  demur,  482,  483,  581 
when  non  est  factum  formerly  proper,  483,  484 

what  might  be  given  in  evidence  under  it,  ib.  748 
when  the  plea  must  be  special,  743 
in  debt  on  record, 

when  nil  debet  or  ntd  tiel  record  formerly  proper,  485, 6 
when  the  plea  must  be  special,  ib 
when  may  be  pleaded,  ib. 
in  debt  on  a  statute, 

what  plea  proper,  486 
what  must  be  pleaded,  ib.  518 
qualities  of  (see  title  Pleas ^  in  general) 

if  non  assumpsit  be  pleaded,  it  is  nullity,  621 
Replications  in 

L  several  descriptions, 

on^imple  contract,  584 

on  specialty  and  assignment  of  breaches ,  584  to  588 

on  records,  588 

on  statutes,  ib. 

2.  forms  of,  (see  title  Replication,) 

3.  qualities  of,  (see  title  Replication,) 
DEBTOR, 

appointed  executor,  debt  to  testator  when  released,  52 
DEBTS, 

jury  empowered  to  allow  interest  on,  720 

or  give  damages  in  nature  of,  721 
DECEASED, 

when  executor  or  administrator  of,  may  sue  for  injury  to  personal  or  real  proper- 
ty, 20,  68,  70 
DECEIT  (see  title  Fraud,) 

what  the  proper  remedy  for,  137 

assumpsit  does  not  lie  for,  when,  107 

agent  not  liable  for,  when,  39,  ^,  84,  5 
DECLARATION  (see  the  respective  actions,) 

I.  Definition  and  division  of  subject,  240 

II.  Recent  alterations  by  2  W.  4,  c.  39,  ib.  804 
wriu  before  2  W.  4,  c.  39, 240,  241,  704 
original  writ  abolished  by,  241 

oilier  writs  prescribed,  241, 2 

commencements  of  declarations  under  reg.  gen.  M.  T.  3  W.  4,  r.  15,2^,  780,  &c. 

aAer  writ  of  summons,  242, 285,  730 

aAer  arrest  where  par^jr  not  in  custody,  242, 285,  7dl 

where  party  is  in  custody,  242,286, 731 


DECLARATION— (conitfiiied.) 

aAer  arrest  of  one  or  more  defendant  or  defendants  where   one  only 

served  and  not  arrested, 242, 286, 731 
in  second  action  aAer  plea  of  non-joinder,  ib.  742 
conclusion  of  declaration,  242 
statement  of  venue  in  margin,  but  not  in  body,  ib. 
statement  of  name  and  abuttals  in  trespass  quare  clautumjregit^  ib.  281 
conciseness  in  forms  prescribed,  243,  723  to  727 
second  counts  when  prohibited,  ib. 
but  several  breaches  allowed,  ib. 
III.  Its  general  requisites  and  qualities,  ib. 

1st.  should  correspond  with  the  process,  &o.  and  how  variance  to  be  objected 
to,  244 

1,  in  the  names  of  the  parties,  244  to  248 

2,  in  the  number  of  the  parties,  248  to  250 

3,  in  the  character  in  which  the  parties  sue  or  are  sued,  250 

rules  and   decisions  on  this  point  since  the  uniformity  of  process 
act,  251  to  253 

4,  with  cause  and  form  of  action  in  bailable  cases,  253 

must  correspond  with  affidavit  to  hold  to  bail,  254 
2dly,  must  state  all  circumstances  essential  to  the  support  of  action,  254,  5 
3dly,  of  the  certainty  requisite  in  a  declaration,  233,  256 

1,  as  to  the  parlies  to  the  suit,  256,  7 

2,  the  time  when  material  facts  took  place,  (see  title  Time^)  257  to  260 

the  present  practice  in  declaring  as  to  time,  259 

3,  the  pkoe  where,  260 

4,  in  stating  the  cause  of  action,  261 

rV.  Its  parts  and  particular  requisites,  262  to  421 

1st,  the  title  of  the  Court  and  Date  in  the  former  practice,  263, 730 

of  what  time,  ib. 

special  title  when  proper,  264 

consequences  of  mistake,  ib. 
2dly,  the  title  as  to  time,  263,  730 

consequences  of  mistakes  in  title  before  2  W.  4,  c.  39,  and  recent  rules, 
264  to  266 

present  practice  as  to  title  of  time,  266 

repitition  of  time  still  essential,  ib. 
ddly,  venue  (see  title  Venue,)  266  to  279 

general  rules,  266 

when  it  is  local,  268 

when  it  is  transitory,  269 

in  actions  upon  leases,  6ui.  270 

when  local  by  statute,  271 

mode  of  stating  the  venue,  274  to  277 

repetition  of,  in  body  prohibited,  274,  276,  279 

consequences  of  mistaike,  and  when  aided,  277  to  279 

recent  alterations  respecting  venue,  279 

no  venue  to  be  stated  in  body,  274,  276,  279 

reg.  gen.  H.  T.  4  W.  4,  in  trespass,  279 

name  of  abuttals  of  locus  in  quo,  essential,  ib. 
4thly,  the  commencement^ 

1,  names  of  parties  and  character  or  right  in  which  they  sue  or  are  snedf 
260,  1 

where  defendant  sued  by  wrong  name,  ib. 
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DECLARATION— (con/inii«(i.) 

where  plaintiff  has  sued  by  wrong  name,  281 
parties  how  to  be  describedf  256 
2,  former  mode  in  which  defendant  in  Ck>urt,  281 
in  the  King^s  Bench  by  bill,  now  abolished,  ib. 
where  defendant  in  actual  or  supposed  custody  of  marshal,  ib. 
where  defendant  in  custody  of  sheriff,  ib. 
in  the  King^s  Bench  by  original,  282 
in  the  Common  Pleas,  ib. 
summoned  or  attached,  no  objection,  ib. 
in  the  Exchequer,  284 
.    8,  brief  recital  of  the  form  of  action,  283, 284 

4,  form  in  case  of  outlawry,  death,  ^.  284 

5,  by  and    against    infants,  assignees,  executors,  attomies,  dec  284,  285 
the  present  forms  of  commencement  in  personal  actions  in  all  the  courts, 

285 

must  be  entitled  at  top  of  the  proper  court,  ib. 

of  the  very  day  when  filed  or  delivered,  ib. 
prescribed  forms  of,  by  £eg.  Gen.  Hil.  T.  4  W.  reg.  15,  ib.  740,  dec 

1,  declaration  after  a  summons,  242,  285,  731 

2,  after  arrest,  where  party  not  in  custody,  ib.  731 

3,  where  party  is  in  custody,  242,  286,  731 

4,  where  one  or  more  defendants  arrested,  and  the  other  defend- 
ant or  defendants  served  only,  ib.  731 

5,  in  second  action,  after  plea  of  non-joinder,  ib.  742^  (see  Nonjoinder.) 
in  what  cases  former  commencements  to  be  adhered  to,  ib« 
conclusion,  ib. 

pledges  to  be  omitted,  ib. 
consequences  of  deviations  from  such  rules,  287 
are  only  irregularities,  289 
are  not  ground  of  demurrer,  ib. 
5thly,  regulations   affecting  the  body   or  substance  of  cause  of  action,  287 
in  general,  287,  288 
Reg.  Qen.  Hil.  T.  4  Will.  4,  reg.  4,  5,  6,  prohibiting  several  counts, 

288,739 
other  incidental  improvements,  ib. 
admissions  on  face  of  declaration,  ib. 
of  part-payment,  288 
of  part-performance,  ib. 
in  actions  ex  contractu 

1,  assumpsit^  (see  the  particulars  under  lide.  Assumpsit^)  289  to  960 

2,  in  debt,  (for  particulars,  see  title  Debt,)  360  to  375 

3,  in  covenant,  875,  376 
In  actions  ex  delicto,  376  to  399 

general  rule  as  to  the  mode  of  statbg,  376 
1st,  the  matter  or  thing  affected, 

real  property,  376,  377    . 

prescriptions,  customs,  ways,  foundations,  ib.  386 

abuttals  of  land,  ib.  503 

goods  and  chattels^  how  described,  dec.  377 
2dly,  the  plaintiff's  right  or  interest  in  such  thing,  378  to  381 

a  right  independent  of  any  particular  duty  of  defendant,  Z1& 
public  (NT  general  right  not  to  be  staled,  ib. 
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DECLABATION— (conte'mie(2.) 

]>articular  right  implied  by  law  not  to  be  stated,  378 
particular  right  not  implied  by  law  must  be  stated,  and  consequence 
of  omitting  to  show  title,  ib. 
mode  of  stating  interest^ 
in  person  absolute  or  relative,  379 
in  personal  property  in  po6ses9ion  or  reversion,  ib. 
in  real  property,  corporeal  or  incorporeal,  379  to  363 
in  possession,  general  rule  possession  sufficient,  379, 380 
showing  special  title,  379,  503,  504. 
mode  of  showing  right  where  founded  on  prescription,  custom^ 

easements,  tolls,  &c.  380  to  383 
in  reversion,  381 
common  law  mode  of  declaring,  sanctioned  by  2  &  3  W.  4,  c«  71^  s« 

5,  383,  713 
statement  of  rights  in  ^eas,  ib. 
a  right  founded  on  the  duty  of  defendant^  ib. 
a  particular  du^r, 

1,  founded  on  defendant's  contract  express  or  implied,  ib<  364 

2,  on  his  particular  obligation,  ib. 

sherifis,  carriers,  innkeepers,  dee.  384,  486 
to  repair  fences,  ways,  d^c.  ib. 
general  obligation  of  law  affecting  defendant^  ib« 

for  not  removing  a  nuisance  on  defendant's  land, 
dec.  ib. 
variance  in  abatement  of  plaintitf^s  interest  and  right,  consequence  of  it,  385 

to  387 
when  omission  of  the  title  aided  by  plea,  (see  title  Defects^) 
ddly,  the  mjury  to  such  thing,  387  to  M^5 
nature  of  injuries, 

with  or  without  force,  125,  126,  132,  387 
immediate  or  only  consequential,  ib. 
malfeazance,  misfeasance,  and  nonfeasance,  ib^ 
proof  of  part  of  injury,  387,  409 
in  trespass,  387,  388 
in  case,  388 

for  nonfeasance,  ib. 
scienter  when  material,  ib. 
defendant's  intent  or  motive,  389  to  391 
the  injury  itself,  391 

in  general  how  to  be  stated,  ib. 

in  actions  for  obstructing  water-eoursesf  nuisances,  ^aos  ib. 
inactions  for  slander  and  libel,  (see  title  Skmder^)  399  to  409 
the  time  when  committed,  393, 4 
the  place  wheta  committed,  394,  5 
4thly,  the  damages,  (see  title  l)amages)^  338,  395,  396 
5thiy,  of  several  counts,  (see  title  Counts^)  408  to  418 
6th1y,  the  conclusion,  418  to  420 
7thly,  profert  and  pledges,  420,  1 
Dbfects  in,  when  aided,  (see  title  Defeds,) 
judgment  of  nonpros,  for  not  declaring,  when  signable,  727 
time  of  delivery  of,  730 
declaring  aininst  prisoners,  733 
DECOY, 

remedy  for  injury  to,  142 
YOL.  I.  99 
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DECREE, 

assumpsit  does  not  lie  on,  when,  108 

when  DO  action  lies,  106,  111,  112 

when  debt  lies  on,  111,  112 
DEED,  (see  titles  Debt.    Delivery.    Escrow.) 
'    assumpsit  does  not  lie  on,  dsc.  99, 103, 104 

when  assumpsit  lies,  though  a  deed  given,  10  ^t0  105 

given  for  rent  does  not  extinguish  it,  105 

when  debt  lies  on,  110 

who  to  sue  on,  (see  title  Parties^)  2,  3,  4,  8,  4ec, 

who  to  be  sued,  (see  title  Parties),  33, 34, 41 

trover  lies  for,  147 

title-deeds  accompany  ownership  of  the  estate,  detinue  for,  121, 2 

parties  to  bo  declared  against  by  name  they  signed,  346 

how  to  be  described  in  pleading,  363,  367 

to  be  stated  according  to  legal  operations,  and  exeeptions,  305^  307 

no  unnecessary  part  to  be  stated,  228 

provisoes,  exceptions,  &c.  when  to  be  stated,  304,  30& 

oyer  of,  430  to  436 

profert  of,  365 

consideration  for,  366,  367 

when  presumed,  110 

mis-statement  of,  when  aided  by  oyer,  ^.  433, 4 

consequence  of  statement  of,  on  oyer,  ib. 

when  and  how  to  be  stated  by  defendant,  ib. 

pleas  to  actions  on,  481  to  4^ 

replications,  &c.  thereto,  584  to  588 
DEFAULT  OF  APPEARANCE,  708 
DEFECT  OF  FENCES,  (see  title  Fences.) 
DEFCTS  111  PLEADING, 

when  aided,  1.  by  pleading  over,  671  ta  ^78 

2.  by  verdict,  673  to  682 

3.  by  statute  of  jeofails,  682  to  684 
DEFENCE, 

defined,  528,  9 

roust  be  pleaded  specially,  when,  51d 

statement  of  it  in  a  plea, 

form  of,  437,  8. 

when  necessary,  428 
half  defence,  and  when  formerly  proper,  428*,  9 
full  defence,  and  when  formerly  proper,  ib. 

what  proper  in  a  plea  in  abatement,  456^  7 
in  bar,  551 

defect  of,  how  lo  be  objected  to,  429 

most  grounds  of,  must  be  pleaded  specially,  144, 51& 
DEFENCES, 

to  be  pleaded,  dec.  509 
DEFENDANTS, 

who  to  be,  (see  title  Parties.) 

several,  (see  titles  Pleas.    Severed  Defendants.) 

costs  of,  (see  title  Costs,)  88,721 

may  use  the  word  "  defendant/'  after  once  mentioning  name,  257 

Reg.  Gen.  Trin.  T.  3  Will.  4,  respecting  number  of,  240,  72» 

plea  in  abatement  for  non-joinder  of,  453,  467,  8,  716 

replication  to  plea  of,  716 

when,  may  have  verdict  for  part  of  plea  pmved,  52(V 
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DEFENDANTS— (con/tnaerf.) 

discharge  of,  when  writ  not  issued  by  authority  of  plaintiff's  attorney,  708 
absence  of,  beyond  seas,  provided  for,  716 
payment  of  money  by,  in  certain  actions,  719 
warning  to,  on  writs,  731,  7S2 
DE  INJURIA  ABSQUE  RESIDUO  CAUSA,  (see  title  RepUcaiiauM,)^ 

when  necessary  or  proper,  610,616 
DE  INJURIA  ABSQUE  TALI  CAUSA,  (see  Utles  Replieaium.     Tnnerse.) 
to  plea,  justifying  entry  as  landlord  to  distrain,  bad,  4  Tyrw.  777 
when  admissible  in  assumpsit,  584 
meaning  of,  and  when  allowed  in  general,  604  to  611 
when  proper  in  an  action  on  the  case,  498,  590 
not  proper  in  replevin,  606,  note  (e) 

when  proper  or  not  in  trespass,  ai^d  in  geneial,  592  to  598,  604  to  611 
when  in  the  plural,  to  several  pleas  by  seveial  defeodanis,  610, 611 
when  sufficient  to  a  plea  under  process  of  courts  not  of  yeccoid,  605,  608,  609 
effect  of  it,  compels  defendants  to  prove  his  whole  plea,  606 
when  not  advisable,  609 

when  should  not  traverse,  but  should  confess  and  avoid,  ib,  (see  title  Confession.) 
form  of  it,  610' 
how  to  be  objected  to,  ib.  611 
DELIVERY  OF  DEED,  (see  titles  Deed.    Escrow.) 
not  necessary  to  be  stated,  221,  364 
plea  that  it  was  delivered  as  an  escrow,  433 
DiEMAND,  (see  Utle  Request,) 

in  trover,  to  create  a  conversion,  (see  title  Drover^)  156  to  160 
DEMAND,  PARTICULARS  or, 

Reg.  Gen.  Trin.  T.  1  W  4,  respecting,  727 
DEMISE,  (see  tides  Landlord  mid  Tenant.    Rent.    Rej^ooin.) 
plea  of,  529 

plea  of,  giving  coUnt,  500,  (see  title  Color.) 
replications  denying  it,  594,  5 
showing  it  determined,  ib. 
several  counts  on,  not  allowed,  739 
DEMURRAGE, 

captain  of  ship  cannot  maintaia  action  for,  on  implied  pxonnsei  7 
DEMURRERS, 
defined,  661 

Reg.  Gen.  HU.  T.  4  W.  4,  respecting,  738, 734, 741 
to  pleas  to  jurisdiction,  446,  465 
to  pleadings  in  abatement, 

need  not  be  special,  465,  466 

form  of,  where  plea  is  properly  in  abatement,  ib. 
how  mistake  aided,  ib. 

form  of,  where  plea  concludes,  die.  in  bar,  ib. 
to  a  replication  in  abatement,  &c.  in  bar,  ib. 
joinder  on  demurrer,  465,  667 

on  argument,  no  advantage  can  be  taken  of  defects  in  declantion^ib.  669 
judgment  on,  466,  701 
for  plaintiff,  466 
for  defendant,  ib. 
costs,  ib. 
to  declarations,  pleas  in  bar,  replications,  dec. 
defined,  661 
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general  rules, 

when  advisable  to  demur  if  defect  be  in  subetanee,  661 
apecial  demurrer  for  want  of  form,  when  proper  or  adTiasble,  MS 
to  what  objections  the  opponent  cannot  demur,  ib. 
general  or  special,  distioction,  &c.  G68 
cannot  demur  for  mere  surplusage,  226 
or  to  a  protestation  now  unnecessary,  617 
special  when  neeessary  or  advisable,  663 
when  not  necessary  at  common  law,  ib. 
operation  of  the  statute  27  Eliz.  c.  5,  ib. 
operation  of  the  statute  4  Ann.  c.  16,  ib. 
to  a  part  or  whole, 

of  a  declaration  or  count,  664,  665 

when  only  to  demur  to  part  of  a  declaration,  664 
must  demur  to  the  whole  in  case  of  miqoinder,  665 
of  a  plea,  avowry,  or  replication,  die 
should  demur  to  the  whole,  ib. 
exception  in  a  plea  of  set-off,  ib. 
in  general  to  the  objection  must  appear  on  the  face  of  pleadings,  197,  665, 
666 

when  it  need  not,  ib. 

how  to  be  shown  by  oyer,  &c.  ib. 

insufficiency  of  bail-bond,  ib. 

usury,  dee.  must  be  pleaded  though  it  appear  upon  the  ftoe  of  the 

deed,  484 
insertion  of  deed  af\er  oyer  demanded,  666 
form  of  demurrer, 

no  precise  fonn  essential,  and  though  informal  sufficient,  666 
no  demurrer  to  a  demurrer,  ib. 

usual  form  of  a  demurrer  to  a  declaration  or  count,  dec.  ib. 

to  a  plea  in  abatement  or  in  bar,  ib. 
to  a  replication,  dec.  67 
as  prescribed  by  Reg.  Gen.  Hill.  T.  4,  ib.  71 
a  special  demurrer,  ib. 
must  particularize  the  objection,  and  how,  668 
one  well-founded  objection  to  be  stated  in  the  margin,  ib. 
conclusion  of,  ib. 
on  argument  of  demurrer,  judgment  will  be  against  party  whose  first  pletdhig  was 
bad  in  substance,  ib. 
exceptions,  &c.  668,  669 

do  not  extend  to  objections  aided  by  pleading  over,  668 
but  on  demurrer  to  a  plea  in  abatement,  defendant  cannot  object  to  declanr 

tion,  669 
rule  only  applies  to  defects  in  substance,  668,  669 
joinder  in  demurrer, 

when  the  plaintiff  may  add  it,  669 

form  of,  prescribed  by  Reg.  Gen.  Hil.  T.  4  W.  4,  667, 741 
to  a  demurrer  to  a  replication,  667 
to  a  demurrer  to  a  plea,  670 

to  a  demurrer  to  a  replication  to  a  plea  in  abatement,  dec.  Ib. 
need  not  be  signed,  734 
if  judgment  against  plaintiff,  when  he  may  commence  a  fresh  action,  197, 19S 
costs  of,  defendant  entitled  to  ,  196,  197,  670,  721 
enactment  of  3  &  4  Will.  4,  c.  42,  s.  34,  respecting,  670,  721 
to  be  delivered  not  filed,  733 
DENIAL,  (see  title  Traoerse.) 
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DEPARTURE, 

defioed  and  why  objectionable,  &c.  644 

a  new  assignment  not  a  departure,  and  why,  (see  title  New  Asngnmeni,) 

objeetioDable  in  a  replication,  644 

what  amounts  to  it,  ib.  645 

objectionable  in  a  rejoinder,  and  instance,  645,  646 

to  avoid  it,  must  plead  all  defences  in  first  instance,  646,  509 

what  supports  the  declaration  or  plea  not  a  departure,  and  instances  647, 648 

a  variation  in  immaterial  matter,  not  a  departure,  647 

how  to  be  objected  to,  648 

from  new  rules,  how  taken  advantage  of,  740 
DETAINER,  WRIT  or, 

introduction  of,  by  2  Will.  4,  c.  39,  94,  706,  711 

commencement  of  declaration  on,  242,  265 
DETINUE,  ACTION  of, 

parties  to  it,  (see  title  Parties.) 

is  a  remedy  to  recover  a  chattel  specifically,  121 

action  more  frequent  since  3  &  4  Will.  4,  c.  42,  s  13  ib. 

1.  what  thing  may  be  recovered  by  it,  ib. 

2.  what  property  the  plaintiff  must  have,  122 

3.  for  what  taking  or  detention  it  is  sustainable,  and  against  whom,  122  to 

124 

the  pleadings,  verdict,  and  judgment  in  general,  124 

declaration  in,  how  to  de8cri()e  the  goods,  and  plaintiff's  property,  376,  377,  380 

pleas  in,  448,  518 

non-detinet,  what  to  put  in  issue,  518 
DEVASTAVIT,  (see  title  Executor) 

when  executor  liable  for,  20,  69 

executor  may  sue,  suggesting  it,  69,  361 

representative  may  sue  as  such,  though  guilty  of,  20 

declaration  against  executor,  suggesting  it,  69,  361 

not  guilty,  &c.  good  plea  to  action  for,  486 
DEVISEE,  (see  titles  Assignees.     Heirs,    Parties.) 

when  be  may  sue  upon  a  contract,  16,  17,  18,  21 

when  he  may  be  sued  thereon,  48, 52,  53 

when  covenant  does  not  lie  against  him,  ib. 

of  obligor  having  assets  liable,  52,  53 

of  land,  debt  peculiar  remedy  against,  on  covenant  of  devisor,  52,  53, 116 

when  he  may  sue  for  a  tort,  66,  70,  177 

when  may  be  sued  for  it,  89,  91 

may  sue  in  trespass  when,  177 

infant  devisee  cannot  pray  the  parol  to  demur,  447, 490 

pleas  by,  490,  491 
DILAPIDATIONS,  (see  titles  Landlord  and  Tenant.     WasU.) 

action  for,  at  suit  of  succeeding  rector,  on  custom  of  realm,  9 1 ,  141 

action  for,  agninst  executors  of  rector,  ib. 

declaration  lor,  384 
DILATORY  PLEAS,  702  (see  titles  Ahatement.    Sham  Pleas.) 
DISABILITY, 

party  cannot  plead  his  own,  446, 447,  note  (5),  449 
DISCONTINUANCE, 

what  creates  a  discontinuance  in  pleading,  omitting  to  reply,  &e.  to  part,  &e. 
523,524 

when  plaintiff  may  discontinue  and  commence  fresh  action,  198,212 

when  be  should  discontinue,  198, 212,  577,  578 
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DISCONTINUANCE — (continued.)  ^  .      _  .•«    a-   * 

on  a  plea  of  autre  action  pendant,  discontinuing  former  action  does  not  avoid  effect 

of  plea,  453,  454  rru  \ 

DISJUNCTIVE  COVENANTS,  (see  titles  Alternative  Covenant.     lYaverse.) 

DISSEISEE, 

mav  bring  trespass,  when,  17o,  no 
DISTINCT  SUBJECT-MATTER  OF  COMPLAINT, 

meaning  of  term,  414  to  418 

DISCHARGE,  ,        ,       ^  -  a      ah^ 

by  bankruptcy,  &c.  may  be  applied  to  plea  of  non.joinder,  467 

matters  of,  must  be  pleaded  specially,  515 

DISTRESS, 

when  executors  may  recover  arrears  ot  rent  ny 

remedy  for  illegal  distress,  138 
who  should  be  defendants,  88 
when  case  or  trover,  138,  153  to  155 
replevin,  162,  164 
not  assumpsit,  100 

when  assumpsit  lies  or  not,  135,  171        g^  ^^ 
remedy  for  an  irregular  distress  for  rent,  88,  Ida 
justifications  under,  when  to  be  pleaded,  502 
avowries,  &c.  499,  740 
pleas  in  bar,  565,  590,  740 

for  rent,  when  need  not  be  pleaded  in  trespass,  WW 
but  when  advisable,  ib. 
when  several  pleas  allowed,  565,  740 
for  tolls,  &c.  must  be  pleaded,  ib. 
damage  feasant  must  be  pleaded,  ib.  740 
when  distress  not  advisable,  306  -  ,     j  ,  i^. 

suportable  where  an  eviction  from  part  of  land,  llt> 

DIRTRINGAS, 

enforcing  appearance  by  writ  of,  70& 
form  of  writ  of,  711 
non  omittas  clause  in,  730 
DISTURBANCE, 

of  rights  of  common,  ways,  &c.  itW,  i*^ 
declaration  for,  &c.  380, 381,  387,  391 
DIVIDING,  &c.  causes  of  action,  198,  199,  note. 
DIVISIBLE  ALLEGATIONS,  614,  (see  5  B.  &  Adol.  895.) 

^      of  England,  what  taken  notice  of  by  the  courts,  218 

of  pleading,  239 
DOGS,  (see  title  Animals,)  ,  «,      v 

DOUBLE  PLEAS,  (see  title  Several  Pleas.) 

^^™i|Sfo?S'  have  been  given  in  evidence  in  assumpsit  under  general  issue,  476 
in  debt, 

^^  effect  of  this  word  in  pleading,  236,  and  note  {k) 

DUPLICITY 

in  pleading,  in  general,  when  objectionable,  226  to  228 

when  may  have  several  counts,  &c.  408 
or  assign  several  breaches,  228,  586 
in  a  plea  in  abatement,  458 
in  a  plea  in  bar,  (see  title  Fleas  in  5<)  ^83,  &c- 
only  the  ground  of  special  demurrer,  228 
in  a  replication,  649 
DURATION  OP  WRITS,  707 
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DURESS, 

money  extorted  by,  assumpsit  lies  for,  100,  351 
might  formerly  be  given  in  evidence  under  non  assumpsU,  476 
must  be  pleaded  specially  in  debt,  483,  384 
replication  to  plea  of,  584 
DUTY, 

action  for  breach  of,  (see  titles  AssumpsiL     Case.) 
EASEMENTS,  (see  titles  Common.     Way,  ^c.) 

right  to  must  be  pleaded  specially  in  trespass,  505, 506 
case,  the  remedy  for  injury  to,  142,  (see  title  Case.) 
ECCLESIASTICAL  COURT, 

wife  may  sue  alone  for  a  legacy  in,  28 
ECCLESIASTICAL  LAW,  (see  title  Rector.) 
when  it  need  not  be  stated  in  pleading,  216 
EJECTMENT,  (see  title  Mesne  ProJUs.) 

or  trespass  must  be  brought  for  rent  if  occupation  adveise,  104 

general  nature  of  the  action,  187 

tenants  in  common,  when  must  sever  in  action  of,  62 

statute  1  Will.  4,  as  to  ejectment  in  issuable  term,  187 

for  what  property  it  lies,  188 

what  title  necessary,  189 

as  to  joint-tenants,  &c.  suing  separately,  &c.  in,  65 
executor  may  sue  in,  69,  70 
wife  must  join  in,  74,  and  note  (y) 
assignee  of  part  of  reversion,  17,  note  (h) 
what  right  of  entry  or  possession  is  requisite,  190 
as  to  an  actual  entry,  191 

lessor  of  plaintiff  to  recover  on  strength  of  his  own  legal  title,  18^ 
exception  to  this  rule  on  ground  of  estoppel,  dec.  ib. 
or  where  prior  possession  against  wrong-doer,  ib. 
outstanding  term,  190^  and  note  (») 
death  of  lessor  of  plaintiff,  dec.  191 
equitable  title,  190 
lessor's  name  cannot  be  inserted  in  declaration  without  his  consent,  ib 
what  ouster  must  be  proved,  191 

as  to  the  nature  of  the  injury,  and  by  whom  committed,  ib. 
pleadings,  damages,  costs,  and  judgment  in,  in  general,  ib. 

plea  in,  507 
venue  local,  and  material,  266,  271 
what  length  oi  possession  will  bar,  190,  191 
service  of  declaration  in,  728 
ELECTION,  of  form  of  action  or  remedy, 

when  the  plaintiff  may  have  trespass  or  case,  125  to  132 
when  he  may  waive  tort  and  sue  in  assumpsit,  107,  (see  title  Auumpsil.} 
general  rules  and  choice  how  far  affected  by, 
1st,  the  nature  of  the  plaintiff  *s  right,  207 
2dly,  security  of  bail  in  the  action  and  the  process,  206 
3dly,  the  number  of  the  parties,  ib. 

4dly,  the  number  of  the  causes  of  action,  and  joinder  thereof,  20^ 
5thly,  the  nature  of  the  defence  and  plea,  210 
6thly,  the  venue,  ib. 
7thly,  the  evidence,  21 1 
8thly,  the  costs,  ib. 
9ihly,  the  judgment  and  execution,  ib. 
consequences  of  election  of  remedy,  212 
of  several  pleas,  560  to  565 
of  several  replications,  ^e  title  R^icaHoB,) 
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ENROLMENT,  (tee  title  Oper,)  435 
ENTRY, 


when  eMentlal  intiespan,  176,  7 

to  aroid  a  fine,  191 

what  it  an  entry  to  create  a  treapaaa,  178,  9 

wbea  not  eatential  in  ejectineDt,  190, 1 

c€  leasee,  ttatemcnt  of  it,  368 
EQUITY, 

when  remedy  in  court  of,  only,  2, 3 

will  give  rolief  against  executor  of  wrong-doer,  9t 

matter  of  defence  in,  when  not  pleadable,  469,  470 
EQUITABLE  RIGHTS, 

courts  of  law  do  not  directly  recognize,  1,  note  (a) 
EQUITY  OF  REDEMPTION, 

not  assets  to  charge  heir  or  devisee  at  law,  62 
ERROR,  WRIT  of 

where  brought,  239,  734,  5 

allowance  of  error  on  writs  of,  721 

execution  of  writs  frivolous,  734,  5 

other  points,  735 
ESCAPE, 

executor  may  sue  for,  69 

but  cannot  be  sued,  90 

remedy  for,  if  on  mesne  process,  case,  138,  9 

if  on  final  process,  debt  or  case,  ib.  36Sf 

declaration  for,  362,  390 

plea  to  action  for,  482,  497,  744 

affidavit  of  truth  of,  497 

replications  in  actions  for,  594 

new  assignments  in,  when  proper,  see  title  New  Astignmenty)  636 
ESCROW,  delivery  of  a  deed  as  such  need  not,  but,  may  be  pleaded,  489 
ESTATE,  (see  Title.) 
ESTOPPEL, 

what  arises  from,  603,  note  (e) 

in  case  of  landlord  and  tenant,  603, 4 

when  a  party  is  estoped,  603 

when  a  former  verdict  and  judgment  not  an  estoppel,  478, 604,  note  (c)r 

by  executing  deed,  604 

when  by  defendant's  appearance,  244  to  248 

pleadings  of  require  what  accuracy,  509 

plea  of, 

matters  of  estoppel  must  be  relied  on  in  conclusion,  559,  to  604 

replications,  forms  of,  602,  3,  4 
commencement  of  it,  ib. 
body  of  it,  ib. 
conclusion  to  rely  on  estoppel,  ib. 

demurrer  in  respect  of  it,  604 

traverse  of,  bad  when,  611 
EVICTION,  (see  title  Landlord  and  Tenant) 

might  formerly  be  given  in  evidence  under  nil  debei^  482 

debt  for  rent  after,  1 12,  1 17 

statement  of  by  title  paramount,  335 
EVIDENCE, 

when  law  presumes  a  fact,  it  need  not  be  stated  in  pleading,  221 
nor  need  state  a  fact  which  should  be  stated"  by  other  side,  222 

mere  matter  of,  need  not  be  stated  in  pleading,  225,  540 

what  statement  of  inducement  roust  be  proved  as  allied,.  291,.  292^ 

need  not  prove  a  whole  iodvctment,  when,  ib.  385 
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of  variances  in  assumpsit  in  stating  eonsidemtioD,  297  to  891 
or  in  stating  the  promise,  305  to  317 
in  debt,  371,  427,  8 

in  torts,  385  to  387,  391,  (see  title  Case.) 
plaintiff  need  only  prove  part  of  a  breach,  (see  title  Breach.) 
damages  need  not  be  proved,  when,  (see  title  Damages.) 
when  defendant  will  succeed  if  only  part  of  justification  to  be  proved,  541,  546 
conviction  conclusive  evidence  of  regularity  of  proceedings,  when,  183 
EXCEPTION,  in  deed,  to.  when  to  be  stated,  304, 308 

to  bail,  727 
EXCESS,  (see  titles  Aggravation.    New  Assignment.) 
EXCHANGE  of  GCX)DS,  102 
EXCOMMUNICATION,  (see  title  Outiawry.) 
of  plaintiff,  plea  of  in  abatement,  448 
two  excommunications  not  pleadable  in  abatement,  456 
puis  darrein  continuance^  658 
EXCUSE, 

statement  of  matter  in  excuse  of  plaintifT^s  performance,  326 
pleas  in  excuse  of  trespass,  505 
replication  to  such  plea,  596 
EXECUTION,  (see  titles  Sherifs.     WriU.) 
replevin  does  not  try  legality  of,  164 
of  writs  729 
EXECUTOR  (see  title  Legacy.) 
de  son  tort,  51,  151 
liability  of  for  costs,  21 

when  executor  xaay  and  may  not  sue  on  a  Contract,  19  to  22,  359 
liability  of  executor  trustee,  34 

when  he  may  or  cannot  be  sued  on  a  contract,  50  to  58 
not  liable  on  implied  covenant  of  tenant  for  life,  a  lessor,  51 

on  which  of  the  common  counts  he  may  sue  and  be  sued,  203  to  24Mr 
assumpsit,  peculiar  remedv  against,  when,  102, 112 
when  debt  does  not  he,  113 
when  objection  to  form  of  action  waived,  ib« 
of  co-obligor,  when  liable  in  equity,  50 
in  case  of  husband  and  wife  executrix,  29,  58,  74 
when  personally  liable  on  contract,  51,  52 
when  liable  for  devastavit,  (see  title  Devastavit.) 

when  he  may  sue  for  a  tort,  (see  title  Actio  Persanedis,)  20,  67,  69, 70,  715 

in  trover,  68,  152 
in  replevin,  ib.  164 
in  trespass,  68, 69, 169, 177 
for  arrears  of  rent,  722 

when  he  may  be  sued  for  tort  of  testator,  70,  89, 90,  lib 
not  on  a  penal  statute,  52 
of  sheriff,  when  liable,  90 
who  to  sue  in  case  of  death  of,  22 
refusing  to  act  when  liable,  20,  and  notes, 
if  several,  all  should  join,  20 

and  all  to  be  sued,  52 
joinder  in  actions  by  and  against,  (see  title  Joinder,)  208  to  20& 
misjoinder  in  suing,  when  no  objection,  52 
executor  of  a  deceased  partner,  6ic.  19,  67 
when  not  liable  to  costs,  204, — 10  B.  ^  C. 
declarations  in  actions  by  or  against, 

at  the  suit  of  an  executor  in  debt,  ^*  361 
Vol..  I.  100 
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£XECUTOR--(coiKiiiffe({.) 

against  an  executor  de  Mon  torl^  &c.  51 
to  take  case  out  of  statute  of  Umitations«  3G0 
suggesting  a  devaiUtvU^  (see  title  DetoMtavUt)  961 
against,  for  rent,  969 
pleas  in  actions  by  or  against,  in  general,  2,  489 

if  several  executors  as  to  pleading  together,  567 
efiect  of  success  of  one  defendant  executor,  52 
infant  executor  cannot  plead  by  attorney,  428 
consequence  of  pleading  sham  plea,  1  Saund.  396,  n.  10. 
plea  puis  darrein  eanlinuance  of  taking  out  letters  of  administration,  648,  656 
replications,  taking  judgments  of  assets  quando^  6ui.  490,  589 
de  son  tart^  when  plaintiff  may  reply  that  defendant  is,  75 
how  to  reply  to  plea  of  judgments  outstanding,  589,  590 
in  actions  against  them,  589 
EXECUTORY  CONSIDERATION, 
statement  of,  in  declaration,  296 
EXECUTRIX, 

corerture  of,  how  to  sue,  28  to  39 
EXTORTION, 

debt  for  treble  amount  of  damages  incurred  by,  112 
case  for,  149 
EXTRA  VIAM,  new  assignment  relating  to,  691,  692 
FACTOR  (see  tides  Agent.    Bailee.) 
when  he  may  sue  on  contract,  6 

or  be  sued,  94 
when  he  may  sue  for  iort^  62,  151 

or  be  sued,  79, 80, 84 
FACTS, 

what,  necessary  to  be  stated  in  pleading,  214  to  292 
not  law,  to  be  stated,  214,  540 
mere  evidence  of,  not  to  be  stated,  225^  540 
objections  to  unnecessary  statement  of,  228  to  292 
what  presumed,  and  need  not  be  stated  in  pleadings  221 
to  come  from  other  side  need  not  be  stated,  222 
mode  of  stating  them  in  pleading,  292  to  297 
FALSE  AND  FALSELY, 

when  equivalent  to  the  word  **  maliciously,^'  990,  1,  406 
FALSE  CHARACTER  (see  title  DeceU,)  197 

FALSE  IMPRISONMENT  (see  tiUes  Imprisonment.  Malicious  Prosecution,) 
FALSE  JUDGMENT, 

defendant  cannot  plead  double  on,  228 
FALSE  PLEAS  (see  titles  Pleas  in  Bar.     Sham  Pleas.) 
FALSE  RETURN, 

executor  may  sue  for^  69 
corporation  not  liable  for,  76 
remedy  for,  198, 9 
declaration  for,  985,  990 
FEIGNED  ISSUE, 

assumpsit  lies  on,  101 
FELONY, 

plea  of  attainder  of  plaintiff  of,  4S6,  448 
aAer  acquittal  for,  when  trover  lies,  150,  154 

when  trespass,  ib. 
FEME  COVERT  (see  titles  Baron  and  Feme.  Coverture.) 
FENCES, 

defect  of,  who  to  be  sued  for,  82»  89 
remedies  for,  126, 199 
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FENCES— (amiinued.) 

declaration  for,  383 

plea  in  bar  of  defect  of  fences  in  replevin,  499,  500,  596 

plea  in  trespass,  505,  607 

commoner  justifying  pulling  down  new  assignment,  635 

replication  to  plea  of,  in  trespass,  596,  607 
FEOFEE, 

when  may  mainiain  trespass,  63, 175 
FEOFFMENT, 

how  to  be  pleaded,  221,  545 

when  tenancy  at  will  determined  by,  175 
FERRIES, 

remedy  for  disturbance  of,  142 

declarations  for  injuries  to,  382 
FICTIONS  OF  LAW  (see  title  Color.) 

instances  of,  how  far  used,  and  when  stated  in  pleading,  225 

when  the  real  truth  may  be  shown  in  opposition  to,  ib. 
FICTITIOUS  PLAINTIFF  oe  DEFENDANT, 

plea  of,  448,  452 
FIERI  FACIAS  (see  title  Sheriff.) 

case  against  sheriff  for  false  return  to,  138 

for  not  selling  under,  ib. 
for  not  levying  under,  139 
for  seizing  more  goods  than  necessary,  164 
FINDER, 

of  property,  may  sue  for  injury  to,  when,  151 
FINDING, 

allegation  of,  in  trover,  not  material  or  traversable,  151 
FINE, 

covenant  on  the  warranty  in,  wife  may  be  sued  on,  58 
FINES, 

debt  lies  for,  58 
FISH  AND  FISHERY, 

assumpsit  for  use  and  occupation  of  a  fishery,  845 

when  case  or  trespass  the  proper  remedy  for  injuries  to,  142,  175 

plea  supplying  under  right  of  fishery,  505 

right  to  fish  in  arm  of  the  sea,  intended  by  law,  378 

liberum  tenemerUum  to  declaration,  503 

new  assignments  relating  to  it,  631,  (see  title  New  Aesignment,) 

declaration  for  injury  to,  377, 878,  880  to  384 

FIXTURES  (see  titles  Freekold.    landlord  and  Tenant.  Drees.) 

when  landlord  may  sue  purchaser  of,  80,  note  (b) 

remedy  against  sherifi*  for  seizing,  138,  139,  185 

trover  does  not  lie  for,  when,  146, 155 

not  recoverable  under  count  for  goods  sold,  845 
FORBEARANCE, 

assumpsit  lies  on  promises  in  consideiajion  of,  101 

debt  does  not,  113 

assignee  of  bond  may  sue  on  promise  in  consideration  of,  15,  16, 104 

debtor  not  liable  on  promise  to  pay  costs,  dec.  in  consideration  of  stay  of  ezecu^ 
tion,  104,  105 

but  third  person  liable,  ib. 

assignee  of  choee  in  action  may  sue  in  consideration  of,  15, 16, 104 

statement  of  inducement  in  declaration  on  promise  in  consideration  of,  289  Id 
298 
FORCE  AMD  FORCIBLE  INJURY  (see  titles  Contra  Pacenu     V%  et  Armii.) 

what  so  considered  in  law,  and  what  not^  125^  126 
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POBCE  AND  FORaBLE  mJVBY— {continued.) 

actual  and  how  to  be  described,  ib.  106,  367 

implied  and  how  to  be  described,  ib. 

when  not  to  be  stated  in  plea,  490 
FOREIGN  ATTACHMENT, 

custom  as  to,  when  not  ex  officio  noticed,  216, 217 

roust  be  pleaded  in  assumpsit,  478 

in  debt  on  specialty,  485 
in  covenant,  488 
FOREIGN  BILLS,  726 
FOREIGN  COURTS,  111 
FOREIGN  JUDGMENT, 

when  assumpsit  lies  on,  101,  106 

when  not,  ib.  Ill 
FOREIGN  LAWS, 

when  to  be  pleaded,  216 
FOREIGN  MONEY, 

inquiry,  in  action  for,  necessary,  212,  note  (q) 

recoverable  under  denomination  of  English,  219,  351 
FOREIGN  PLEA, 

what,  442,  443 

affidavit  of  truth  of,  ib.  445 
FOREST  LAWS, 

not  ex  officio  taken  notice  of,  216 
FORMAL  DEFENCE, 

now  not  requisite  in  a  plea,  429,  459,  554,  741 
FORMS  OP  ACTION  (see  title  Action,) 

in  general,  94 

origin  of  the,  ib. 

enactment  that  as  new  injuries  arise  new  writs  to  be  framed,  95 

form  of,  being  new  not  conclusive  of  its  inadmissibility,  96 

ancient  prescribed  forms  not  to  be  departed  from,  ib. 

actions  are  real,  personal,  or  mixed,  97 

are  in  form  ex  contractu  or  ex  delicto^  ib. 

arrangement  of  the  subject, 
in  actions  ex  contractu, 

I.  Assumpsit,  98  to  106,  (see  title  Assumpsit.) 

II.  Debt,  108  to  115,  (see  Detinue.) 

III.  Covenant,  115  to  121,  (see  Covenant.) 

IV.  Detinue,  121  to  125,  (see  Detinue.) 
In  actions  ex  delicto^ 

nature  of  injuries  ex  deUctOj  125 

when  forcible  or  not,  ib. 

when  immediate  or  consequential,  126 

when  the  consequential  damage  not  too  reinote,  129 

as  to  legality  of  original  act,  ib. 

intent,  when  material,  ib.  (see  title  InUnt.) 

points  on  which  form  of  action  depends,  131 

I.  Action  on  the  case,  132  to  145,  (see  titk  Case.) 

II.  Trover,  146  to  161,  (see  title  Trover,) 

III.  Replevin,  162  to  166,  (see  title  Replevin.) 

IV.  Trespass,  164  to  186,  (see  title  Trespass.) 

V.  Ejectment,  187  to  193,  (see title  E^sctmmt.) 

VI.  Action  for  mesne  profits,  198  to  196,  (see  title  Memss  ProJiU.) 
consequences  of  mistake  in  form  of  action,  197, 198, 453 

of  joinder  of  actions,  199  to  206 
of  the  election  of  actions,  207  la  212 
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FORMS  OF  ACTIONS— (con/inucd.) 

alteratiODS  in  forms  of,  by  3  &  4  W.  4,  c.  42,  98,  (see  titles  Cajnas.    Detainer. 
Summons.) 

statement  of,  in  declaration,  253  to  255 

must  correspond  with  affidavit  to  hold  to  bail,  254 
FORM  OF  PLEADINGS  (see  title  Pleading.) 

when  no  precise  words  necessary,  232, 2  8 

ought  to  be  observed  when  applicable  and  why,  96,  note  (g),  232 
FORMER  RECOVERY  (see  titles  Judgment.     Sham  Plea.) 

when  pleadable,  198,  212,  478,  and  note  (c),  544,  604 

should  be  specially  pleaded,  ib. 

against  one  of  several  contractors,  when  no  bar  to  proceedings  against  the  other, 
43,  4 

by  one  of  several  parties  injured,  when  no  bar  to  others  proceeding,  63 

against  one  of  several  wrong  doers,  when  a  bar  to  proceeding  against  the  others, 
88 

when  pleadable  to  debt  on  statute,  486,  544 

as  to  pleading  it  in  assumpsit,  478,  and  note  (c),  544 

in  case,  491,  544 

must  be  pleaded  in  covenant,  488,  544 

in  trespass,  506,  and  note  (p) 

plaintiff  formerly  could  not  sign  judgment  though  plea  of,  be  fiilse,  548, 4 

but  now  may  by  leave  of  a  judge,  544 

Reg.  Gen.  Hii.  T.  4  W.  4,  respecting,  ib.  734 

replication  to  plea  of,  582, 636 

as  to  replication  and  new  assignment  to  plea  of,  ib. 

former  verdict  against  plaintiff  should  be  specially  pleaded,  478,  n.  (r),  544, 604 
FORTY  YEARS, 

limitations  in  claims  of  right  of  way,  &c.  713,  714 
FRANCHISE, 

remedy  for  disturbance  of,  142 
FRAUD, 

never  presumed  till  contrary  shown,  221 

money  had  and  received,  &c.  lies  where  money  obtained  by,  100, 187, 144, 208, 
352 

when  parties  may  sue  for  goods  sold  where  there  has  been,  ib 

of  action  for,  137,210 

when  advisable  to  sue  in  assumpsit  where  there  has  been,  137,  144, 201 

when  case  preferable,  137,  210 

where  fraud,  now  to  avoid  plea  of  statute  of  limitations,  210 

when  and  how  to  be  stated  in  pleading,  120,  388,  743 

need  not  state  particulars  of,  in  plea  or  replication,  587,  562 

must  be  pleaded  in  debt,  582,  3,  743 

replication  to  release  obtained  by,  in  assumpsit,  582 

replication  to  plea  of,  in  debt,  584 

judgment  kept  on  foot  by,  replication  of,  581 
FRAUDS,  STATUTE  AGAINST, 

formerly  need  not,  but  now  must  be  pleaded  in  assumpsit,  480,  528,  748 

•talemeDt  of  observance  of  requisites  of,  when  necessary  or  not,  222,  808 

when  necessary  in  a  plea,  303,  584,  743 
FREEHOLD, 

when  trover  will  lie  for  an  injury  to,  (see  title  Fixtures.     TVeet.  146 

when  replevin  will  not  lie,  163 

indebitatus  assumpsit  for  freehold,  &c.  sold,  848 
FREEHOLDER, 

when  to  prescribe,  505,  6 
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FREE  WARREN,  174 
FREE  CHASE,  ib. 
FREIGHT, 

who  may  sue  for  it,  7 

who  may  be  sued  for  it,  49 

form  of  action  to  recover,  101,2,  109, 118,  (see  title  Charter 'pariy.) 

count  for,  upon  charter-party  allowed,  739 
FRIENDLY  SOCIETY, 

treasurer  of,  for  time  being,  may  sue,  16 
FULL  DEFENCE, 

distinction  between,  and  half  defence  virtually  abolished,  429 
FUNERAL  EXPENSES, 

executor,  when  liable  for,  205,  note  (/) 
GAME, 

property  therein,  and  remedies  relating  to,  168 

two  may  be  sued  for  keeping  dog  to  kill,  86 
GAMING, 

whether  two  can  be  sued  jointly  for,  86 

might  formerly  be  given  in  evidence  in  plea  in  assumpsit,  477 

but  now  must  be  pleaded  specially,  743 

must  be  pleaded  in  an  action  on  a  deed,  484,  743 

replication  to  plea  of,  in  assumpsit,  581 

in  debt,  584 
GAS, 

assumpsit  for,  107 
GAVELKIND, 

customs,  when  not  to  be  stated  in  pleading,  217 
GENERAL  CONCLUSION, 

prescribed  form  of,  726,  7 
GENERAL  ISSUE  (see  title  Pleajs  in  Bar,  and  each  particular  action.) 

general  observations  relating  to,  472,  513,  514, 525 

special  plea  amounting  to,  how  to  be  objected  to,  527 

when  advisable  or  not  to  plead  the  general  issue,  507 

Stat.  3  &  4  W.  4,  c.  42,  s.  1,  respecting,   715 

Reg.  Gen.  respecting,  738,  742  to  745 
GIFT, 

of  goods,  where  donee  may  sue  in  trover,  150 
GOODS, 

how  to  be  described  in  pleading,  377 

assumpsit  lies  for  goods  due  for  tolls,  101 
GOODS  SOLD  (see  title  Sale.) 

assumpsit  for,  when  common  count  proper  or  not,  345  to  247 
when  declaration  must  be  special,  ib. 
variances,  315 

debt  for,  108,  9 

when  trover  does  not  lie  for,  146,  147,  (see  title  Trover.) 

as  to  suing  and  declaring  before  credit  for,  elapsed,  144,  346 

as  to  waiving  tort,  and  suing  for,  100,  137,  144,  208, 351, 352 

difference  between  count  for  goods  sold  and  delivered,  and  goods  bargtrined  and 
gold,  345  to  347 

plea  of  non  assumpsit  to  action  for,  743 
GOVERNMENT  AGENTS, 

how  far  liable  to  be  sued  on  a  contract,  37 
GRANT, 

statement  and  traverse  of,  483,  363,  ^cc.  505,  594 

pleading  non-existing  grant,  505,  597 
GRANTEE, 

rent  accrued  due  before  conveyance  will  not  pass  to,  18 
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GROUND  OF  DEFENCE, 

when  proof  of  part  of  plea  will  suffice,  510, 520 
GUARANTEE  (see  titles  Sureti/.    Frauds,  Statute  against.) 

form  of  remedy  on,  102,  103,  113 

variance  in  statement  of,  292,  298 

necessary  averments  in  action  on,  293,  327  to  831,  and  330,  note  (t) 

pleas  in  action  on,  740 
GUARDIAN, 

when  to  declare  by,  284 

when  to  plead  by,  428 
HAD  AND  RECEIVED  MONEY  (see  title  Motiey  had  a^d  Received,)  351  to  366, 

726,  743 
HALF-DEFENCE, 

distinction  between,  and  full  defence  virtually  abolished,  429 
HEALTH, 

remedy  for  injuries  to,  132, 133,  144 
HEIR  (see  titles  Devisee.  Parties.) 

when  to  sue  on  contract,  19  to  22 
to  be  sued,  52 
he  may  sue  for  a  tort,  66,  67,  69 

when  not  before  actual  entry,  177 
may  bring  detinue  for  heir  loom,  122 
may  recover  title  deeds  in  detinue,  121, 122 
trover  for,  147 

when  cannot  sue  for  tort  in  time  of  ancestor,  66,  67,  69 
he  may  be  sued  in  assumpsit,  104 

in  debt,  1 10 

having  assets  by  descent  liable  on,  promise  in  consideration  of  forbearance,  105 

of  obligor,  liable  if  named,  110,  52 

how  to  declare  in  action  on  lease,  &c.  368,  369 

how  to  declare  at  suit  of,  ib.  379,  ^. 
^  against,  ib. 

pleas  by,  489,  490 

replications  in  action  against,  490 
HEIR  LOOM, 

heir  may  bring  detinue  for,  122 
HEiRBAGIUM  TERR^, 

owner  of,  may  support  trespass,  178 
HERIOT, 

replevin  lies  to  try  legality  of  distress  for,  164 

when  a  general  avowry  for,  is  or  is  not  sufficient,  499 

seizure  for,'  might  before  the  recent  rules  be  given  in  evidence  under  general  i»« 
sue  in  trespass,  502 

but  now  must  be  pleaded  specially,  ib.  744 
HIGHWAY  ACT, 

parties  acting  under,  when  may  plead  general  issse,  506,  507 

who  to  be  sued  under,  for  work  done,  37, 38 

or  for  <or<<,  76, 77, 85 

venue  against  parties  acting  under,  273 
HOLIDAYS, 

abolition  of,  723 
HOSPITAL, 

liability  of  subscribers  to  debts  of,  38,  n  (v) 
HUE  AND  CRY, 

the  statute  of,  repealed  by  7  &  8  Geo.  4,  c.  27.  Bee  ib,  c.  31,  78,  and  note  {x) 

remedy,  when  in  force,  143 

case  for  not  receiving  examination,  78, 131 
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HUNDRED, 

liability  of,  regulated  by  7  &  8  Qeo.  4,  c.  31, 143,  note  (t) 

service  of  process  on,  708 
HUSBAND  AND  WIFE  (see  title  Baron  and  Feme.    Parties.) 
IDIOT  (see  title  Lunalic) 

appearance  for,  428,  n.  {p) 

who  to  plead  for,  551 

Stat.  iim.  affecting  claims  by,  714 
IF  ANY, 

when  bad  on  special  demurrer,  237  n.  (u),  526 
ILLEGALITY  in  CONSlDElL^TION  or  TRANSACTION, 

not  presumed  till  contrary  sTiown,  221 

might  before  the  new  rules  be  given  in  evidence  in  assumpsit  under  general  iflsne, 
476,  477,  479,  n.  (i).  480,  743 

must  be  pleaded  in  an  action  on  a  specialty,  when  483,  484,  743 

replication  to  plea  of,  in  assumpsit,  581 

in  debt,  584 

effect  of  illegality  of  part  of  consideration  of  contract,  295,  300 

effect  of  it  appearing  in  declaration,  300 
IMMATERIAL  ISSUE  (see  titles  Issue.  Repleader.) 
ILLEGAL  DISTRESS, 

accquitted  defendant  entillrd  to  costs,  when,  88 
IMMATERIAL  TRAVERSE  (see  title  Repleader.    ReplicaiioH.     Traverse.) 
IMMEDIATE  INJURIES, 

what,  so  considered,  and  remedies,  125,  126,  &c.  (see  titles  Case.     Drespass.) 
IMPARLANCES, 

former  use  of,  defined,  436 

when  usual  or  proper  formerly  in  the  issue,  ib, 

a  plea,  436,  to  438 

several  sorts, 

general  imparlance,  its  nature,  use,  &c.  436,  7 

special  imparlance,  its  nature,  &c.  437  ^ 

general  special  imparlance,  its  nature,  6uC.  438 

at  head  of  plea  in  abatement,  455 

former  consequence  of  mistake,  ib.  438 

at  head  of  a  replication,  when  formerly  proper,  598 

now  virtually  abolished  by  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.2,  438,  738 

suggestions  in  lieu  of,  438, 9 
IMPRISONMENT, 

when  trespass  lies  for,  if  wrongful,  166,  7,  (see  title  TVespass,) 

under  color  of  process,  181  to  186 

justificatioQ  of,  how  to  be  pleaded,  501, 2, 744 

how  to  be  replied  to,  592, 3,  632,  635 

and  as  to  new  assignment,  ib. 
INCONSISTENCY, 

in  dates  may  be  demurred  to,  259 
INCORPOREAL  PROPERTY, 

remedy  for  injuries  to,  141, 2 

declaration  for,  &c.  380 

when  ejectment  does  not  lie  for,  188 
INDEBITATUS  ASSUMPSIT, 

plea  of  non  assumpsit  to,  514,  742  \ 

INDEBITATUS  COUNT,  J 

in  assumpsit,  general  use  of,  &;c.  339,  (see  title  AssimpsiL)  I 

form  of,  341  I 

in  debt,  361, 2  ' 

INDEMNITY, 

tender  of,  before  using  name  of  party  to  an  action,  231 
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INDEMNITY,  {eorUinued.) 

assumpsit  lies  on  promises  of,  wheik,  10^ 
debt,  113 
INDEMNITY  BOND, 

pleas  to,  484,  535,  6 
INDENTURE,  (see  title  Deed.) 
INDIA  BOND, 

who  may  sue  oo,  16 
INDICTMENT, 

joinder  of  difierent  offences  id,  whem  no  objection  to,  201 

how  to  frame,  213 

how  to  lay  the  property  in  goods  stolen  in  ease  of  partnership,  (rusfeeAipf  Sfnct 

county  and  parish  effects,  14,  n.  (g) 
yenue  in,  274,  276 
INDORSEMENT  of  PAYMENT, 

not  sufficient  to  take  case  out  of  the  statute  of  limitations,  703 
INDORSER  AND  INDORSEE, 

prescribed  forms  of  declaration  by  and  against/  724 
INDORSEMENTS  on  WRITS, 
defective,  520,  note 
Reg.  Gen.  respecting,  729,  739 
on  writ  of  trial,  747 
INDUCEMENT,  (see  tide  AstmpHL) 
nature  of,  in  declaration, 

b  assumpsit,  290  to  293 
its  utility,  ib. 

form  and  requisites  and  proof  of^  iU 
m  debt  or  covenant,  363 
for  torts,  378  to  385 
inaction  for  libel,  (see  title  Slander^)  400  to  408 
in  a  plea  what  certainty  is  requisite,  534,  5 
in  a  replication  containing  a  traverse,  620 
when  to  be  proved  precisely  as  alleged,  291,  2, 385,  400  to  403 
unless  traversed,  iif  effect  admitted,  401,  742 

omission  of,  when  fatal,  407,  390  to  393,  &c. 
INFANT  AND  INFANCY, 

when  bond  given  by  plaintiff  may  still  sue  in  assumpsit  for  Beeessaries,- 105* 
apprentice  cannot  be  sued  on  contract,  116 
account  stated,  &c.  does  not  lie  against,  358 
partner,  when  to  sue,  12 
not  to  be  sued,  43 
executor  or  administrator,  when  he  may  sue  or  be  sued,  22,  b2r 
when  liable  to  be  sued  for  a  tort,  76, 124 
deelaration  by,  form  of  commencement,  284 
plea  of,  must  be  by  guardian,  428 

in  abatement,  448,  9 
iBfency  formerly  need  not  be  pleaded  in  assumpsit,  476,  743- 
but  now  must  be  pleaded  specially,  480, 743 
must  be  pleaded  in  debt,  ^.  on  a  specialty,  484 
in  covenant,  487,  8 
in  account,  468^ 

should  be  pleaded  separately,  567 
of  plaintiff,  448,  9 
of  defendant,  ib. 
replication  to  plea  of,  different  sorts,  581 

of  infancy  to  a  plea  in  abatement,  48^ 
parol  demurrer  by,  abolished,  447,  490 
conirmation  of  premises  by,  703 
Voir.  I.  101 
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INFANT  AND  INFANCY— (continued.) 

statute  of  limitations  afiecling  claims  by,  714 
INFERIOR  DEGREE, 

debt  of,  cannot  be  set  off  against  one  of  higher  degree,  572 
INFERIOR  COURT  (see  titles  CourL    JvrUdiclian.) 

pleas  of  their  jurisdiction,  441  to  445 

courts  of  requests,  442,  and  note  {q) 

want  of  jurisdiction  how  to  be  objected  to,  ib. 

venue  how  to  be  laid,  275 

another  action  pending  id,  not  pleadable  when,   458 

when  double  pleas  not  admissible  in,  228,  560 
INFORMATION  (see  title  Indictment,) 

party  moving  for,  waives  remedy  by  actioo,  212 

venue  in,  274,  276 
INFORMAL  COUNT, 

when  may  be  aided,  394 
INFORMER,  (see  titles  Common  Informer.    Penal  StiUute.)  , 

INITIALS, 

may  be  used  in  some  cases,  717 
INLAND  BILL, 

prescribed  form  of  count  on,  725,  726 
INHABITANTS  of  a  COUNTY  (see  title  Hundred.) 

when  liable  to  be  sued,  77 

service  of  process  on,  708 
INJURIES  EX  DELICTO  (see  titles  Case.    Detinue.    E^menL    Mesne.    ProJUs. 
Rq)leDin.     Trespass.     Trover.) 

who  in  general  liable,  76  to  85 

who  to  be  sued,  (see  title  Parties.) 

nature  of,  and  distinctions  between,  considered,  125  to  133 

how  to  be  stated, 

1.  The  matter  or  thing  affected,  376  to  378 

2.  The  plaintiff's  right,  &c.  378  to  387 

3.  The  injury,  387  to  408 

to  real  estates  of  deceased,  executor  may  sue  or  be  sued  for,  715 
INNKEEPER, 

when  liable  to  be  sued,  102 

remedy  against,  form  of,  134,  155 

declaration  against,  ib. 

plea  justifying  entering  in,  506 
INNUENDO,  * 

use  of,  and  when  necessary,  406  to  408,  (see  title  Slander.) 
INQUIRY, 

when  necessary,  212 

when  judge  may  order  writ  of,  to  be  executed  in  another  county,  280 

writ  of,  to  be  executed  before  sheriff  unless  otherwise  ordered,  719 

signing  judgment  on,  718 

other  provisions  respecting,  ib. 
INSOLVENT  DEBTOR, 

in  general,  and  assignees  of,  when  to  sue  on  contract,  26  to  28  \ 

when  he  may  sue,  28  ' 

discharge  from  liability  for  debt,  and  when  not,  56  to  67  ^  I 

he  may  sue  for  a  iort^  72 
he  may  be  sued  for  a  tort^  92 

defence  of,  must  be  pleaded,  55, 479, 743 

replictaion  to  plea  of,  581 

discharge  of,  may  he  replied  to  plea  of  nonjoinder,  467  ; 

INSTALMENTS,  f 

assumpsit,  when  peculiar  remedy  for  money  payable  by,  102, 108, 118  \ 

debt  does  not  lie  till  whole  due,  ib. 
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INSTALMENTS— (coiKtnic^d.) 

otherwise  for  rent  on  annuity  payable  at  certain  times,  113 

but  debt  lies  for  penalty  of  bond,  though  instalments  not  all  due,  118 

covenant,  when  proper  remedy,  118 

as  to  assignment  of  breaches  on  bond,  for  money  payable  by,  665,  &€. 
INSTRUMENT, 

misdescription  of,  in  a  plea  bad,  582 
INSURANCE, 

liability  to  pay  broker  for,  42 

statement  of  interest  of  parties  in  policies  of,  743 
ISSURANCE  COMPANIES, 

may  plead  general  issue,  when,  11  Greo.  1,  o.  30,  s.  43,  506,  715 

not  liable  in  case  of  fire  to  damages  through  loss  of  customers,  391 
INTENT, 

when  material,  82,  129,  339 

it  does  not  affect  the  form  of  action,  129  to  131,389 
to  be  alleged  in  pleading,  889,  390 

how  to  be  stated,  389  to  891 

considered  by  jury  in  damages,  129,  n.  {d) 

intent  or  viriutecujus  not  in  general  traversable,  611  to  613 

dlUer  if  it  embrace  law  and  fact,  ib. 
INTER  PARTES, 

when  a  person  not  a  party  to  a  deed  cannot  sue,  3, 4 

but  may  be  sued,  33 
INTEREST, 

recoverable  in  assumpsit,  when,  100,  356  to  358 

when  claimable,  ib. 

enactment  of,  3  6c  4  W.  4,  c.  42,  s.  28  and  29,  respecting,  357,  720,  721 

recoverable  on  common  count,  when,  and  when  not,  856  to  358 

debt  lies  for,  109 

when  debt  or  covenant  must  be  brought,  110,  118 

damages  to  cover  claim  of,  in  debt,  374 

allowance  of  on  writs  of  error,  721 
IRELAND, 

Irish  judgment,  action  on,  106,  109 

assignee  may  sue  on,  16 
plea  to  action  on,  485 
IRREGULARITY, 

as  to  misnomer  in  writ,  dec.  how  taken  advantage  of,  &c.  246, 247 

remedy  for  injury  under  irregular  process,  181  to  186 
ISSUABLE  PLEAS, 

defined,  and  when  they  only  can  be  pleaded,  510,  511 
ISSUE  (see  title  Repleader.) 

trial  of  in  another  county,  280,  7^7 

defined,  and  different  sorts  of,  652 

must  be  single,  but  may  put  in  issue  several  facts,  when,  653, 611  to  622 

should  be  on  an  affirmative  and  negative,  and  exceptions,  653 
a  material  point,  (see  title  Traterse^)  611,654 

of  an  immaterial  issue,  654 

of  an  informal  issue,  ib.  734,  741 

modern  regulations  respecting  issues,  654,  655,  716,  745 

costs  of,  how  allowed,  412, 418,  741 
JEOFAILS,  Statute  of,  (see  title  Defects^)  682  to  685, 702 
JOINDER  IN  ACTIONS,  (see  titles  Misjoinder.    Nonjoinder.) 

of  plaintiflband  defendants,  (see  tkle  Parties.) 

of  forms  of  action, 

seveml  causes  of  actions  which  may  or  ought  to  be  joinedi  199 
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JOINDER  IN  ACTIONS— (con/wn«ed.) 
of  forms  of  action, 

geneml  rules  as  to  joinder,  199 
what  actions  ex  contractu  may  be  joined,  209 
what  actions  tx  delicto  may  be  joined,  ib. 

actions  ex  contractu  with  those  ex  delicto^  when  cannot  be  joined,  901 
what  actions  of  different  forms  may  be  joined,  ib. 
misjoinder  when  no  objection  in  criminal  proceedings,  ib* 
of  rights  of  action  or  liabilities^  (see  title  DecXaraitian*) 
general  rule,  ib. 

by  and  against  a  surviving  partner,  202 
In  case  of  bankruptcy  of  one  of  several  partners,  ib. 
by  and  against  husband  and  wife,  ib. 
by  assignees  of  a  bankrupt,  ib. 

by  and  against  executors  and  administrators,  203  to  205 
consequence  of  misjoinder,  205 

of  several  counts,  and  misjoinders,  (see  title  Declaration^)  ib.  406  to  412 
commencement  of  declaiation  after  plea  in  abatement  for  noinjoider,  742 
/OINDER  IN  DEMURRER,  (see  title  Demurrer,)  669,  70 
issue,  (see  title  Similiter,) 
Rej.  Gen.  Hil.  T.  4  W.  4,  respecting,  734,  741 
JOINDER  IN  ERROR, 

must  be  within  twenty  days,  735 
jfOINT  CONTRACT, 

suing  parties  to,  42  to  44,  703 
JOINT  TENANTS  (see  titles  Parties.     TenanU  in  drnmon.) 
must  join  in  action  ex  contractu^  13 
when  they  should  join  in  action  for  a  tort,  65 
must  sever  in  real  actions,  when,  ib. 
must  join  in  replevin,  13,  566 

in  an  avowry  or  cognizance,  when,  ib. 
whjsn  pannot  sue  each  other  ex  contractu^.  39 

in  case  or  trespass,  79,  156 
in  ejectment,  79,  191 
kow  and  when  to  be  sued,  79,  156 
when  to  be  sued  jointly  for  torts  relating  to  their  land«  83 
JUDGES,  (see  title  Justices  of  the  Peace,) 

party  acting  as,  when  not  liable  to  be  sued,  78 
power  of,  to  make  rules  respecting  pleadings,  714 
as  to  admission  of  written  documents,  717 
of  allowing  amendments  on  tral,  719 

to  allow  money  to  be  paid  into  Court  in  certain  actions  of  tort,  ib, 
JUDGMENT,  (see  title  Former  Recovery.) 

in  different  actions,  (see  each  particular  action.) 

on  bond  for  rent  extinguishes  claim  for  rent,  105 

when  assumpsit  lies  on,  ib. 

of  Irish  and  foreign  judgments,  106, 109 

foreign  judgment  does  not  merge  debt,  103,  note  {I) 

when  debt  lies  on,  111 

not  advisable  to  bring  debt  on,  in  reference  to  costs,  ib. 

scire  facias  must  be  brought  pn  after  year  and  day.  111 

assignee  of  judgment  by  confession  in  Ireland  may  sue,  16 

declarations  upon,  370,  1 

variance  in  statins  it,  371 

when  may  show  it  was  recovered  in  vacation,  226 

pleas  to  actions  on,  485,  702 

retention  of  property  under,  no  conversion,  155 

vbere  U  may  Be  signed  for  w^ot  of  plea>  (see  titles  Issuable,    Sham  Plea») 
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JUDGMENT— (con<tntt«d) 

prayer  of,  in  plea,  558,  9 

plea  of  judgment  recorered,  (see  title  Farmer  Recovery,) 

when  former  judgment  is  an  estoppel,  478,  note  (c),  603,  604 

of  suiTering  judgment  by  default,  as  to  part,  510 

on  pleadings  in  abatement,  (see  titles  Abatement.    Demurrer^)  466,  702 

on  pleas  to  jurisdiction,  446 

on  pleas  puis  darrein  continuance^  650 

proceedings  to  outlawry  after,  706 

of  non  pros,  for  not  declaring,  727 

to  be  entered  of  day  when  signed,  738 

of  nunc  pro  /imc,  938 

prescribed  forms  of,  746,  7 

non  obstante  veredicto,  656 
JURISDICTION,  (see  title  Venue.) 

in  inferior  court,  cause  of  action  to  be  laid  within,  275 

claim  of  conusance  of  jurisdiction,  6&c.y  4S^  to  427 

difference  between,  and  plea  to  jurisdiction,  422 

pleas  relating  to,  nature  and  form  of,  and  when  to  be  pleaded,  &c.  441  to  447 
want  of  jurisdiction  when  an  objection  in  general  issue,  440,  note  (c),  441,  2 
distinction,  on  between,  and  pleas  in  abatement,  441 

affidavit  of  truth,  445 

replications,  &c.  relating  to,  ib, 

when  trespass  lies  in  case  of  defect,  &c.  of  jurisdiction,  181  to  186 
JURY, 

empowered  to  allow  interest  on  debt,  720,  1 
JURYMAN, 

cannot  be  sued,  78,  181,  2 
JUS  POSTLIMINII, 

our  law  when  similar,  177 
JUSTICES  OF  THE  PEACE, 

when  liable  to  be  sued,  78,  79,  181,  183,  184 

remedy  against,  when  trespass,  182,  183 

when  case,  134, 143,  183 

may  plead  general  issue,  506,  715 

venue,  in  action  against^  local,  272, 3 
JUSTIFICATION,  (see  title  Trespaee.) 

of  bail,  727,  8 
KING, 

what  matters  relating  to,  need  not  be  stated  in  pleading,  214 

whether  a  person  who  has  intruded  on,  can  support  trespass,  176 

may  traverse  after  a  traverse,  621 

covenant  in  action  on  lease  by,  118 
KNOWLEDGE,  (see  titles  Intent.    Scienter.) 

LANDLORD  AND  TENANT,  (see  titles  il««^:neeo/Lan(f.     Case.     Covenant.    Rent. 
TUle.) 

assumpsit  for  rent,  non  repair,  dec,  101,  102,  105,  106 

of  the  common  count  for  tise  and  occupation,  form  of,  and  when  lies,  &c.,  344 
when  not,  107 

debt  for  use  and  occupation,  109 

debt  OB  lease,  when  it  lies,  109,  112,  113 

when  not,  ib. 

covenant,  the  usual  remedy  on  leases,  and  when  it  lies,  &c.,  116  to  120 

covenant  alone  lies  a^inst  lessee  where  an  assignment  by  him,  when,  113 

tenant  holding  over,  debt  lies  for  double  value,  112 
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LANDLORD  and  TESANT— {continued.) 

executor  may  sue  for,  69 

tenaot  may  be  sued  in  aesunipett  for  rent,  105 

when  debt  must  be  brought  for  appointment  of  rent  where  an  eviction,  112, 117 

when  lessee  liable,  notwithstanding  assignment,  48,  49,  1 17 

assignee  of  leasee,  when  liable,  47  to  49 

under  lessee,  when  not  liable,  49 

when  the  assignee  of  landlord,  or  guarantee  of  rerersion  may  sue,  10  to  18 

feme  marrying  before  rent  due,  who  to  be  sued,  87 

when  trover  or  case  lies  for  fixtures,  crops,  Sec.  134,  140,  145,  ISS 

when  to  sue  in  case  for  injury  to  reversion,  ib. 

remedy  where  trees  wrongfully  cut  down  during  lease,  149 

case  for  waste,  140  to  142 

remedy  for  injury  where  premises  in  possession  of  tenant,  140 

where  lessee  a  bankrupt,  who  to  be  sued,  53  to  55 

as  to  tenant  disputing  title,  603 

what  sufficient  surrender  of  tenancy,  47 

bond  taken  for  rent  no  extinguishment,  105 

but  judgment  obtained  on,  is,  ib. 

remedy  against  sheriff  for  not  paying  yearns  rent,  143 

remedy  against  landlord  for  wrongful  distress,  (see  title  DUtreu.) 
LAW. 

what  laws.  Court  ex  officio  takes  notice  of,  216 

foreign  laws,  not  noticed,  when,  ib. 

common  law  rights  noticed  ex  officio^  ib. 

when  action  founded  on  law  obligation,  no  consideration  need  be  stated,  388 

matter  of,  when  traversable,  and  when  not,  612,  613 

mistake  of,  when  immaterial,  220,  221 

pleadings  should  state  facts,  not  mere  legal  conclusions  or  presumptions,  214.  221, 
540 

wager  of,  abolished,  717 
LEASE,  (see  titles  Landlord  and  Tenant,    Rent.) 

debt  on  lease,  110  to  113 

covenant  on,  116  to  120     < 

bow  to  declare  on,  363 
LEASE  AND  RELEASE, 

purchase  by,  before  entry,  may  support  trespass,  177 
LEAVE  OP  THE  COURT, 

whether  to  be  stated  in  a  declaration  in  assignment  of  second  breach,  567 

statement  of  it  in  a  second  plea  now  unnecessary,  555,  562,  563, 565, 741 
LEGACY, 

wife  may  sue  alone  for,  in  ecclesiastical  court,  28 

when  recoverable  at  law,  101 

when  legatee  may  support  trespass,  dec.  169 
LEGAL  LIABILITY, 

assumpsit  upon  it,  101,  102 

debt  upon.  111,  112 

statement  of  the  consideration  in  pleliding,  134,  293 
the  promise  to  be  alleged,  301 
LEGAL  OPERATION, 

facts  to  be  stated  according  to,  in  a  declaration,  305  to  307  (see  titles  Afmtmpsit. 
Case.    Debt.) 

in  a  plea,  305  to  307,  534,  535 
LEGATEE,  (see  title  Legmey.)    ^ 
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LESSEE,  (see  title  Landlord  and  Tenant.) 

executors  of,  when  may  be  sued,  49 
LESSOR, 

executor  of,  may  distrain  for  arrears  of  rent,  723 
LETTERS, 

case  for  not  delivering,  189 
LIABILITY  OF  THIRD  PARTY, 

several  pleas  in  action  for,  749 
LIBELS,  (see  title  Slander.) 

action  for,  lies  against  two,  86 

defendant  cannot  pay  money  into  Court  in  action  for,  719 
LIBERUM  TENEMENTUM,  Plea  of, 

or  the  common  bar  explained,  dec.  50d,  628 

what  title  may  be  proved  thereon,  503,  504 

gives  implied  color,  503,  504,  527,  529 

when  advisable  to  plead  it  in  trespass,  501,  527,  529 

might  formerly  be  given  in  evidence  under  general  issue,  500,  503 

when  necessary  to  plead  it  in  trespass,  505 

replication  to, 

1,  denying  defendant's  title,  594 

2,  stating  a  demise  from  defendant,  595 

3,  stating  a  title  before  the  defeutant's,  ib. 

4,  new  assigning  the  trespasses,  ib.  628 

when  necessary,  (see  title  New  Aseigfimeni^  628  to  641 
plea  of,  now  much  avoided,  626 
Reg.  Gen.  Hil.  T.  W.  4,  respecting,  740 
LICENCE, 

must  be  pleaded  in  trespass,  491, 505 

in  case,  491,  744 
replication  denying  it,  596 

stating  a  revocation,  dec.  ib.  634,  636 
new  assignment,  as  to,  ib. 
LIEN, 

must  be  specially  pleaded  in  detinue,  124,  488 
LIGHTS, 

enjoyment  of,  for  twenty  years,  indefeasible,  718 
LIMITATIONS,  STATUTE  OF, 

proviso  in  2  A^.  4,  c.  39,  s.  10,  as  to  commencement  of  action,  707 
amendment  of  writ,  when  allowed  to  save,  250 

when  advisable  to  sue  for  fraud  instead  of,  in  assumpsit,  to  avoid  plea  of,  210 
actions,  within  what  time  to  be  brought, 

assumpsit,  six  years,  479 
actions,  within  what  time  to  be  brought, 
debt  on  simple  contract,  six  years,  481 

effect  of  lapse  of  time  as  to  specialty,  485 
case  (except  for  verbal  slander,)  six  years,  496 
criminal  conversation,  six  years,  ib, 
verbal  slander,  if  aciionable  in  itself,  two  yean,  lb. 
trover,  six  years,  ib. 
trespass  to  personal  and  real  property,  six  years,  500 

to  persons,  four  years,  ib. 
ejectment  within  twenty  yean  after  advene  posMssioii,  190,  n.  (9),  190, 191 
declaration,  how  to  frame,  in  reference  to,  309,  359 
plea  of,  must  be  pleaded  in  aasompsit,  479,  74d 
what  bad  words  in,  .526 

should  be  pleaded  ip  debt  on  simple  contract,  481,  743 
in  debt  on  specialty,  plea  oi^  eolvU  ad  orpaei  tfiesit  4861,743 
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LIMITATIONS,  STATUTE  OF— (a>ii/»iti««f.) 

in  an  action  on  the  case,  ^.  498,  749 
in  trover^  ib. 
in  trespass,  506 

when  plea  to  be  qualified  to  part  of  declaratioD,  546 
bow  to  be  pleaded,  (see  forms,  vol.  iii.  title  SlaUUe  of  lAmii^ianM,} 
replications  to,  what  proper,  579,  582 

what  not  a  departure  in  replication  to  plea  of,  647 
in  case  of  a  bill  or  note,  648 
trespass,  598 

if  bad  in  part,  is  bad  for  (be  whole,  644 
of  the  statute  to  a  plea  of  set-off,  583,  584 
when  to  apply  to  Chancery  to  prevent  plea  i^  statute,  577 
Stat.  2  6c  3  W.  4,  respectii^,  712  to  714 
of  action  of  debt  on  specialties,  715 
enactment  of  2  W.  4,  c.  39,  respecting,  707 
LOCAL  ACTIONS. 

trial  of,  in  another  county,  719 
LOCAL  DESCRIPTION,  741 
LOCUS  IN  QUO, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting  abutub,  279, 744 
LONDON, 

customs  of,  not  ex  officio  noticed,  when  ,  216,  217 

by  custom  of,  covenant  lies,  though  instrument  not  executed  as  a  deed,  1 18 
LONDON  GAS  COMPANY, 
assumpsit  by,  for  gas,  107 
LORDS'  ACT 

who  to  sue  for  debt  due  to  person  discharged  under,  28 
actions  in  case  of,  ib.  56 

discharge  under,  a  bar  to  debt  on  the  judgment,  56 
LORD  CHANCELLOR, 

when  may  plead  the  general  issue,  506,  715 
LUNACY, 

action  should  be  in  lunatic's  name,  18 
when  lunatic  liable,  41,  76 
appearance  for,  428,  note  (p) 
to  be  pleaded  by  attorney,  551 

might  formerly  have  been  given  in  evidencOf  or  pleaded  in  assumpsit,  when  it 
formed  a  defence,  476,  480,  743 
in  debt  on  specialty,  483 
MAGISTRATE,  (see  title  Justices  of  the  Peace.) 
MAKER  OF  NOTE, 

declaration  by  and  against,  724  to  726 
MALFEASANCE, 
defined,  133 

action  for,  387,  &c.  (Misfeasance.    Nonfeasance.) 
MALICE, 

of  the  statement  of,  in  pleading,  389  to  391 
when  affects  form  of  action,  ib.  129 
in  action  for  libel,  390,  391, 406 
MALICIOUS  PROSECUTION, 

of  a  civil  or  criminal  charge,  when  case  is  the  remerfy,  133,  185|  186 —  15^  Price,* 
734 

when  trespass  lies,  181  to  185 
two  may  be  sued  for,  when,  85 
declaration  for,  388,  390 

must  show  that  prosecutions*  at  an  end,  133, 679^ 
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MALICIOUS  PROSECUTION— (conitna«d.) 
plea  of  general  issue,  490, 741 

defendant  cannot  pay  money  into  Court  in  action  for,  719 
MARGIN, 

venue  in,  (see  title  Venue^  266, 274,  741 
MARINE  LAW, 

when  it  need  not  be  stated  in  pleading,  216 
MARKET, 

remedy  for  disturbance  of,  142,  380  to  382 
MARRIAGE,  (see  title  Baron  and  Feme.) 
effect  of,  in  general,  on  wife^s  right,  28 
de  faciOy  sufficient,  when,  56,  note  (/),  73,  note  {g) 
assumpsit  for  not  marrying,  102 
executor  cannot  sue  for  breach  of  promise  of,  20, 68 
declaration  for  breach  of  promise  of,  how  to  frame,  409 
MARSHAL, 

detaining  prisoner  in  custody  of,  706 
MASTER  AMD   SERVANT,  (see    titles     Agent.     Appreniiee.     Factor.     Parties. 
Servant.) 
when  the  master  may  sue  for  the  battery,  6cc.  of  servant,  60,  61,  134 
when  father  cannot  sue,  61 
servant  cannot  sue  for  battery  of  master,  ib. 
when  he  may  sue  on  contract,  7,  8 
when  for  tort  to  goods,  6k.  of  master,  61, 62 
when  servant  may  be  sued  on  contract,  34 
when  may  be  sued  for  tort^  81,  83,  180 
when  the  master  is  liable  for  a  tort,  79  to  82,131,  180 
in  case  ib. 

in  trespass,  ib.  178, 180 
remedy  by  master  for  debauching  or  beating  servant,  60,61,134 
by  action  on  the  case,  134 
of  trespass,  ib.  167,  8 
master  may  sue  as  for  work  of  apprentice  where  he  has  been  enticed  away,  100 
declaration  against  master  for  negligence  of  servant,  392 
form  of  action  for  such  negligence,  79  to  82,  131, 180 
MASTER  OF  SHIP,  (see  title  Ctqttain.) 
MA.TERIALS, 

furnished  in  work,  not  recoverable  under  count  for  goods  sold,  348 
count  for  work  and  materials,  ib. 
MEMBER  OF  PARLIAMENT, 

mode  of  proceeding  against,  to  enforce  stat  6  G.  4,  c.  16,  s.  10, 706 
writ  of  summons  against,  449, 706,  712 
cannot  plead  misnomer,  450 
MEMORANDUM, 

in  writing,  to  take  case  out  of  statute  of  limitations,  702 
indorsement  of,  on  writ  of  capias,  711 

on  other  writs,  709  to  712 
MERGER, 

of  simple  contract  in  specialty,  dec.  105 
of  civil  remedy  in  felony,  150,  154 
MESNE  PROCESS, 

amendment  of,  when  refused,  246 
Stat  2  W.  4,  c.  39,  respecting,  704  to  712 
MESNE  PROFITS, 
action  for, 

in  general,  193, 4 
when  brought,  ib. 
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MESNE  PROFITS— (omtinued.) 
by  whom  brought,  194, 5 
against  whom,  195 
the  pleadings,  196 
the  damages  recoverable,  ib^ 
MESSENGER, 

under  commission  of  bankruptcy,  remedy  againtt.  Son  illegal  taking  of  floods,  154, 
171 
MHilTIA  ACT, 

venue  in  actions  against  officers  under,  273 
officers  may  plead  general  issue,  507,  715 
MILL, 

remedy  for  not  grinding  at,  142 
declaranon  for,  380  to  382 
MISCHIEV10US  ANIMALS,  (see  title  AntMudt.) 
MISFEASANCE, 
defined,  133 

remedy  and  declaration  for,  134  to  136,  387,  dsc. 
several  counts  for,  when  not  allowed,  739 
MISJOINDER,  (see  titles  Joinder.    Nonjoinder,    Partiet.) 
of  parties^ 

effect  of  joining  too  many  plaintifis  in  action  ex  eoniradu^  13,  14,  20,  23, 

452 

defeodanlB  ex  amiraetUy  44 
plaintifis  in  action  ex  delicto^  66 
defendants  in  action  ex  dtiUeto^  66 
effect  of,  in  actions  by  husband  and  wi£B,  (see  title  Baron  and  Feme,) 
defendant  may  plead  misjoinder  in  abatement,  but  now  more  usual  to  demur, 
452 
of  actions^  (see  title  Joinder,) 

what ybrnu  of  actions  may  be  joined,  199  to  202 
what  causee  of  action  may  be  joined,  202  to  205 
consequences  of  misjoinder,  205,  6 
when  aided,  ib. 

defendant  must  demur  the  whole  declaration  in  case  of,  205, 664,  665 
if  there  be  a  demurrer  for  it,  there  cannot  be  a  nolle  prosequi  entered,  206,  411 
efiect  of,  how  judgment  to  be  taken,  ib. 
misjoinder  of  counts  in  general,  41 1 
MISNOMER, 

trespass  for  arrest  by  wrong  name,  245 — ^Finch  v,  Cofaeo,  3  Dowl.  678 
how  to  take  advantage  of,  244  to  248, 451,  717 
in  declaration^ 

of  plaintiff's  name, 

formerly  pleaded  in  abatement,  248,  451,  717 
of  the  defendant's  name, 

formerly  pleaded  in  abatement,  ib.  717 
of  third  person's  name,  when  £ital,  247,  257,  (see  title  Variances,) 
person  sued  as  attorney,  may  plead  he  is  not,  453 
of  one  defendant  not  pleadable  by  another,  451 
plea  of ^  in  general,  454 

abolished,  and  substituted  remedy,  245,  464»  717 
MISREPRESENTATION,  (see  title  F^aud.) 

must  be  pleaded  specially,  743 
MODERATE  CORRECTION, 
plea  of,  501 

replication,  dsc.  to,  showing  excessive  battery,  593,  632,  685,  (see  title  New  Ai* 
8ignmen$f) 
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ifODO  ET  FORMA, 

what  18  pot  in  lasue  by  these  words  in  a  plea,  476 

in  a  feplication,  61 1 
MOLITER  MANUS  IMPOSUIT,  (see  title  Trestpass.) 

plea  of,  to  preserve  the  peace,  601 

when  formerly  not  advisable  to  plead  specially,  508, 744 

of  suffering  judgment  by  default,  510 

replication  to,  592,  3, 632,  635 
MONEY,  (see  title  Foreign  Money.) 

payment  of,  into  Court  in  certain  actions  of  tort,  719 

in  other  actions,  742 
form  of  plea  of,  ib. 
MONEY  COUNTS, 

when  proper,  34d  to  359 

forms  of,  in  assumpsit,  341,  342,  726 
in  debt,  361, 2 

plea  of  non  assumpsit  to,  743 
MONEY  HAD  and  RECEIVED,  726 

assumpsit  or  debt,  100,  109 

When  it  lies  in  general,  351,  6tc, 

defendant  must  have  received  money^  ib. 

for  money  tortiously  received,  100,  352 

of  plaintiff's  right  or  interest  in  the  sum,  353 

defendant  must  have  received  the  money  at  the  time  loor  plaintifi!^— of  assigttlient  if 
debt— stakeholder,  &c.  353,  4 

deposit  on  sale,  354 

does  not  lie  if  contract  not  rescinded,  355 

several  monies  received  at  difierent  times,  one  count  sufficient,  356 

Reg.  Oen.  respecting  plea  of  non  assumpsit  to  action  for,  743 
MONEY  LENT, 

assumpsit  lies  for,  100 

debt  lies  for,  109 

common  count  for,  when  it  lies,  &e.  849,  726 

plea  of  non  assumpsit  for,  743 
MONEY  PAID, 

assumpsit  lies  for,  100 

debt  lies  for,  109 

when  common  count  proper,  6cc.  350,  726 
MONTH,  217,  18,  and  notes 
MORTGAGE  DEED  and  MORTGAGE, 

debt  lies  on,  110 

covenant  lies  on,  but  debt  usual  remedy,  116 

of  ejectment  by  mortgagee,  190 

mortgage  of  ship  when  not  liable  for  repairs,  dec.-  33 

mortgage  bond — assigning  breaches,  565^  dec. 
MOTIVE,  (see  title  Intent.) 
MULTIPLICITY  of  ACTIONS, 

no  defence,  96,  97 
MUTUAL  CONDITIONS, 

nature  and  effect  of,  321,  dKc 
MUTUAL  CREDIT,  (see  title  Sel-of,)  566  to  576 

must  be  pleaded  specially,  743 
MUTUAL  PROMISES, 

statement  of,  in  declaration,  301 
NAMES,  (see  title  Misnomer.) 

who  to  be  named  as  plaintiff  or  defendant,  296,  f  ^ 

ef  the  certainty  lequured  intcatiag  them»255f  7  .'' 
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NAMES— (eon/tfiue^i.) 

not  necessary  to  repeat  them  ;  may  say  ^  the  said  plaintiff  V*  or  '*  defendants,'' 
247,  256,  note  (0 

of  third  persons,  how  to  be  stated,  ^ic.  247,257,  (see  title  Vcariances.) 

consequences  of  mistake  in  placing  them,  257 

in  a  plea,  550 

statement  of,  of  defendant  in  a  writ,  729 
NEGATIVE  PREGNANT, 

instances  of,  (see  title  Traoerse^)  536,  613,  14,  n.  («) 

what  amounts  to,  in  a  traverse,  ib. 
NEGLIGENCE, 

trespass  does  not  lie  for,  when,  166 

when  party  may  sue  in  trespass  where  there  has  been,  127 — ^11  Price's  Sep.  608 

assumpsit  for,  102 

case  for,  134,  &c. 

when  a  count  for,  should  be  inserted  with  trover  152, 161 

how  far  master  liable  for,  of  servant,  79  to  82,  131,  180 

how  far  agent  liable  for,  40,  180 
NE  RELESSEZ  PAS,  (see  3  Nev.  &  Man.  50) 
NE  UNQUES  EXECUTOR  or  ADMINISTRATOR, 

plea  of,  489 

replication  to  it,  560,  589 
NEVER  INDEBTED, 

plea  of,  how  far  admissible,  518,  743 
NEW  ASSIGNMENT, 

distinction  between  it  and  a  replication,  624 

and  a  departure,  ib« 

necessity  for,  and  nature  and  use  of  it,  &c.  ib.  625 

in  trespass  to  persons,  626,  7 

to  personal  property,  627,  8 
to  real  property,  427 

after  plea  of  liberum  tenementum^  628  to  630, 634 

as  to  replying,  and  also  new  assigning,  630, 631 

when  improper  to  new  assign,  632  to  636 

if  a  single  or  continuing  trespass,  631  to  633 

to  plea  of  license,  634 

if  locus  in  quo^  properly  described  in  declaration,  ib. 

in  case  of  excess,  635 

if  several  counts,  ib. 

replications  in  nature  of  new  assignments,  637 

of  new  assignment  in  case,  replevin,  and  assumpsit,  ib. 

forms  of,  two  modes  of  introducing  the  matter  new  assigned,  637 

1,  where  the  plaintiff  denies  the  plea  and  also  new  assigns,  ib. 

2,  where  the  plaintiff  merely  new  assigns,  ib. 
body  of,  and  requisites  as  to  certainty,  &c.  ib. 

must  show  the  other  trespasses  or  matter  complained  of,  ib. 
when  the  new  assignment  relates  to  place,  ib. 

to  time,  &c.  638 
must  be  of  material  matter,  ib. 
must  be  of  similar  trespasses  as  in  declaration,  ib. 

as  those  pleaded  to, 
conclusion  of,  638 

prayer  of  judgment  unnecessary,  ib. 
pleas  upon  new  assignment,  639 

defendant  may  plead  precisely  as  to  a  declaration,  ib. 

may  plead  double,  ib. 
not  necessary  to  plead  de  novo  what  was  covered  by  the  plea,  ib. 
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NEW  ASSIGNMENT— (coii/tni«j(/.) 

cannot  plead  that  the  trespasses  are  the  same,  6ic,  639 
defects,  how  to  be  taken  advantage  of,  ib. 

when  advisable  to  suffer  judgment  by  default  to,  with  reference  to  costs,  and  how 
to  be  effected,  639,  640 

replication  to  pleas  to,  641 
NIL  DEBET  (see  title  Debt,  Pleas  in.) 

when  a  proper  plea  in  debt  before  the  new  rules,  481, 482 

an  improper  plea  in  assumpsit,  and  plaintiff  might  sign  judgment,  521 

when  best  to  demur,  522 

plea  of,  how  abolished  by  reg.  gen.  Hil.  T.  4  W.  4,  114, 518,  743 
NIL  HABUIT  (see  title  Estoppel) 

when  no  plea,  364,  482,  603 

in  replevin  bad,  591 

replications  or  demurrer  to  it,  603,  604 
NISI  PRIUS, 

amendment  of  variances  at,  719 
NOLLE  PROSEQUI, 

when  it  may  or  not  be  entered  against  one  of  several  defendants,  44, 88,  567,  568 

costs  allowed  to  acquitted  defendant,  when,  88,  721 

on  misjoinder,  when  it  may  be  entered,  205,  206 

when  it  may  be  entered  to  part  or  whole  cause  of  action,  567, 568 

not  in  case  of  misjoinder,  af\er  demurrer,  205,  206,  578 
NON  ASSUMPSIT  (see  title  Assumpsit,  Pleas  in.) 

an  improper  plea  in  debt,  and  plaintiff  may  sign  judgment,  481 

plea  of,  475,  472 

use  of,  much  narrowed  by  reg.  gen.  Hil.  T.  4  W.  4,  108, 513  to  517,  742 

decisions  on  this  rule,  513  to  517 
NON  CEPIT  (see  title  Replevin,  Pleas  in.) 

what  puts  in  issue,  499,  500 

avowry  or  cognizance  for  a  return,  ib. 

when  not  proper,  ib. 
NON  DAMNIFICATUS, 

when  a  good  plea,  485 

form,  &c.  536,  538 

replication  to  it,  &c.  585 
NON  DETINET, 

when  a  proper  plea  in  debt,  481,  518 

in  detinue,  124,  488 

operation  of  reg.  gen.  H.  T.  4  W.  4,  respecting  use  of,  124,  518,  743 
NON  DEMISIT, 

bad  plea,  when,  482,  483 

when  may  be  pleaded  in  debt,  ib. 
NON  EST  FACTUM  (see  titles  Covenant.    Debt.    Pleas  in.) 

when  proper,  and  what  may  be  given  in  evidence  under  it,  482  to  485,  743 

denial  of  operation,  483  518,  743 

as  to  variances,  and  setting  out  deed  in  oyer,  433 
NONFEASANCE, 

defined,  133 

trespass  does  not  lie  for,  166 

case,  peculiar  remedy  for,  ib,  136, 139 

when  assumpsit  does  not  lie  for,  136 

several  counts  for,  not  allowed,  739 
NON  FEOFFAVIT,  &c.  483,  3Nev.  &  Man.  50 
NON  INFREGIT  CONVENTIOxNEM, 

a  bad  plea,  487 
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NONJOINDER  of  a  party  (see  title  Parties,) 

of  plaintiff  in  action  ex  contractu^  how  taken  adrantage  of,  20 

of  defendant  partner,  how  taken  advantage  of^  46 

residence  of  omitted  defendant  must  be  stated,  ib. 

of  plaintiff  in  action  ex  delicto^  bow  taken  advantage  of,  66 

of  defendant  in  action  ex  delicto j  how  taken  advantage  of,  96, 87 

of  husband  or  wife, 

1st,  as  plaintiffs  ex  contractu^  33 
2d!y,  defendant  ex  contraetu,  59 
3d1y,  plaintiffs  ex  delicto^  75 
4thly,  defendants  ex  delictOy  93 

of  assignees,  22 

of  executors, 

1st,  plaintiffs  ex  contractu^  20 
2d,  defendants  ex  contractu^  51 

when  to  be  pleaded  in  abatement,  13,  467,  542 

when  ground  of  nonsuit,  ib, 

when  plaintiff  can  amend,  464 

how  to  be  pleaded  in  abatement,  doc.  542,  3  (see  title  Abaiemtni*) 

enactment  of  3  &  4  W.  4,  c.  42,  respecting,  453,  467,  8,  716,  717 

not  allowed  unless  residence  of  omitted  defendant  given,  467 

plaintiff  may  reply  discharge  by  bankruptcy  and  certificate,  ib. 

or  relief  under  insolvent  act,  ib. 

allowance  of  costs  on  pleas  of,  ib. 

requisites  of  pleas  of,  467,  6 

commencement  of  declaration  after  plea  of,  468,  742 

non  obstante  veredicto^  656 
NON  OMITTAS  CLAUSE,  730 
NON  PROS, 

judgment  of  for  not  declaring,  727 
NONSUIT, 

when  mistake  in  form  of  action  a  ground  of,  198 

in  case  of  nonjoinder,  13,  542 
NOT  GUILTY  (see  titles  Case.     Debt,     Trespass,     Trover^  Pleas  in,) 

plea  of,  what  to  put  in  issue,  518  to  521, 744 
NOTICE,  of  suit,  427  notes. 

when  the  plaintiff  or  defendant  must  aver  it,  328,  9 

how  to  be  alleged,  329 

consequences  of  omission,  ib.  679,  681 
NOVEL  ASSIGNMENT  (see  title  New  Assignment.) 
NUISANCE, 

who  may  sue  for  it,  65 

who  to  be  sued,  83 

remedy  for,  when  case  or  trespass,  133, 139,  140 

case,  proper  remedy  for  continuing,  139,  140 

every  continuance  a  fresh  nuisance,  66 

when  request  to  remove,  necessary  before  action,  89,  389 

declaration  for,  384,  388 

action  for  injury  in  consequence  of  public  nuisance,  389 

effect  of  plea  of  not  guitly  in  actions  for,  744 
NUL  TIEL  RECORD  (see  title  Debt,  Pleas  in,) 

when  a  proper  plea,  485 
conclusion  of  557 

replication  to  a  plea  stating  a  record,  600 
form  of  it,  ib. 

to  a  plea  denying  a  record,  ib. 
NUMBER  OF  DEFENDANTS, 

reg.  gen.  M.  T.  3  W.  4,  respecting,  in  writ,  249,  250,  T29 
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NUNC  PRO  TUNC, 

entering  judgment,  738 
OFFICER,  PUBLIC,  (see  titles  Justice*  of  Peace.     Sheriff.     Venues  8fC.) 

when  liable  to  action  of  treapass,  6z^.  130,  131,  186 

when  superior  military  or  naval  officer,  &c.  cannot  be  sued,  78 

of  their  pleading  the  general  issue,  506,  715 
OFFICES, 

remedy  for  disturbance  of,  142 

declaration  for  disturbance  of,  382 

assumpsit  for  money  had  and  received  lies  against  usurper  of  office,  who  has  re- 
ceived fees,  when,  100 
OMITTED  DEFENDANT, 

plea  of  nonjoinder  of,  453,  467,  468,  716,  717 

commencement  of  second  action  aAer  plea  of  nonjoinder,  468,  742 
ONE  AND  THE  SAME  Close,  and  answers  thereto,  553,  (see  title  Que  wM  eddem.) 
ONERARI  NGN, 

when  proper  in  a  plea,  552 
ORDERS  OF  COUNCIL, 

Courts  ex  officio  do  not  take  notice  of,  214 
ORDER  OF  COURT, 

when  assumpsit  lies  on,  101,  106 

when  debt  lies  on.  111 
ORDER  OF  PLEADING, 

what  to  be  observed,  and  consequence  of  non-observance,  440 
ORIGINAL  (see  title  Prcecipe.) 
OUSTER, 

what  amounts  to,  in  general,  191 

in  case  of  tenants  in  common,  179, 191 
OUT-GOING  TENANT, 

when  he  must  declare  specially,  348 
OUTLAWRY, 

title  of  declaration  where  one  defendant  has  been  outlawed,  264 

form  of  declaration  in  case  of,  284 

of  plaintiff,  when  to  be  pleaded,  448,  479 
in  abatement  or  bar,  ib. 

two  outlawries  cannot  be  pleaded,  227,  458 

proceedings  to,  under  2  W.  4,  c  39,  706 
OVER,  pleadins  and  objecting,  7 10,--Cr.  &  M.  226 ;  3  Dowl.  291 

Reg.  Gen.  Hil.  T.  4.  W.  4,  respecting,  741 
OVERSEER, 

for  time  being,  may  sue  on  bastardy  bond,  16 

when  jointly  liable,  42,  note  {I) 
OWNER  OF  SHIP, 

when  he  may  be  sued,  33 

when  case  lies  against,  though  there  has  been  achartai^party,  103,  136 

when  may  sue  in  trespass,  169 
OYER, 

defined  and  explained,  430 

form  of  craving  it  in  a  plea,  ib.  427 

when  to  be  stated,  430 

when  to  be  craved,  431 

of  a  deed  necessarily  stated,  with  a  profert,  430 
not  of  a  deed  unnecessarily  slated,  ib. 
of  a  lost  deed,  ib. 
not  of  the  writ,  431,  450 

not  of  a  deed  not  pleaded  with  a  profert,  or  of  a  mere  vecord  or  written  instru- 
ment,  (be.  431 
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OYER— {continued.) 

when  defect  in  craving  of,  "will  be  aided,  431 

when  it  should  be  craved,  though  not  necessary,  430,  431 

when  proper,  ib. 

refusing  oyer,  432 

denial  of  oyer  when  error,  ib. 

how  given,  ib. 

manner  of  taking  advantage  of,  433 

when  not  judicious  to  set  out  the  deed  on,  432  to  434 

how  to  plead  after,  it,  ib. 

if  defendant  omit  to  set  it  out,  plaintiff  may  for  him,  433, 435 

when  plaintiff  may  pray  an  enrollment,  435 

how  to  entitle  the  plea  in  case  of,  434 

the  whole  of  the  deed  to  be  set  forth  and  consequence  of  not  doing  so,  435 

bow  much  of  another  deed,  ib. 

when  sufficient  to  crave  oyer  of,  and  state  only  condition  of  bond,  ib. 

consequences  of  the  deed  being  stated,  435 

form  of  plea  after  oyer,  436 
PAPER  B(X)KS, 

delivering  of,  to  judges,  734 
PARCENERS,  (see  title  Tenants  in  Common,) 

when  they  ought  to  join  as  plaintiffs,  13 

how  to  be  sued,? 42 

avowries  by,  566 

death  of  one  in  real  action  abates  it,  not  so  in  personal  actions,  13,  and  note 
(r),  65 
PARDON, 

Courts  ex  officio  do  not  take  notice  of,  214 
PARENT, 

when  he  may  sue  for  a  tort  to  the  person  of  his  child,  61 

when  advisable  to  proceed  in  the  name  of  the  child,  ib. 
PARENTHESIS, 

statement  of  inducement,  290 
PARISH,  (see  title  Churchwardens.    Hundred.    IfUiahitants.     Overseers.) 

need  not  be  stated  iu  laying  venue,  274 
PARLIAMENT,  (see  titles  Statutes.) 

what  matters  relating  to,  need  not  be  stated  in  pleading,  215 
PAROL  DEMURRER,  447 

abolished,  447,  490 
PARSON, 

may  bring  trespass  for  preaching  in  church  without  leave,  174 

may  support  trespass,  when,  177 
PARTICULARS  of  DEMAND, 

Reg.  Gen.  Trin.  T.  1  W.  4,  respecting,  727 
PARTICULAR  ESTATE  (see  the  beads  of  "Title.") 
PART  PAYMENT, 

admission  of,  on  face  of  declaration,  288,  338,  360 
PARTIES  TO  ACTIONS, 

importance  of  being  correct  as  to,  1 

general  rule  who  should  sue,  ib. 

IN   ACTIONS   £X  CONTRACTU,  2  tO  59 

1.  Plaintiffs^  who  may  or  should  be,  2  to  33 
between  original  parties,  and  with  reference  to  the  interest  of  the  plaintiff,  2 
toS 

legal  or  beneficial  interest,  former  prevails,  2,  &c. 
in  case  of  a  bond,  3 
upon  a  deed  inter  partes^  ib. 
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frAitlES  TO  ACTIONS,  in  actions  ex  contractu— (ccfn<4ii«d.]f 
L  PlaitUiffSf  who  may  or  should  he^^continued.) 

deed  poll,  4 

upon  a  simple  contract,  4, 49 

in  case  of  bills  of  exchange^  5 

as  between  consignor  and  consignee  of  goods,  6,  7 

agents  and  principals,  6  to  8 

qualified  right  to  use  the  name  of  a  trustee,  8 
2.  with  reference  to  the  number  of  plaintiffs^  8  to  \& 

must  join  if  joint  mterest,  and  instances,  8 
aliter  if  interests  several^  &c.  10 

agreement  that  one  should  sue,  1 1 

as  to  a  cotenantee  not  executing,  lb/ 

partners,  6tc.  12 

tenants  in  common,  ^.  12, 13 

trustees,  companies,  and  their  clerks,  iic,  14 

misjoinder  of  several  plaintiffs  how  to  be  objected  to,  20, 23, 452 
8.  when  the  interest  in  the  contract  has  been  assigned^  15  to  19 

in  the  case  of  personal  contracts  assignor  must  sue,  15,  (see  title  Chist  iM 
Action.) 

unless  upon  express  ptoiilise  to  assignee  on  new  consideratiofif  15 

or  in  case  of  certain  bonds  by  statutes,  16 

or  in  case  of  negotiable  securities,  &c.  ib. 

effect  of  transfer  of  debt  where  two  debtors,  &c.  16, 47 

in  case  of  covenant  running  with  land,  16, 17,  18,  21,  (see  title  Covenants,) 

assignees  of  bankrupt  or  insolvent  debtor,  15, 16 

trustee  under  composition  deed,  15 

lunatic,  18 
4.  when  one  of  the  several  partners,  obligees,  &c.  is  dead^  49 

action  must  be  in  the  name  of  survivor,  ib. 

when  in  the  name  of  executor  of  deceased  party,  9^  10, 19 
6.  in  case  of  death  of  the  covenantee^  &c.  19 

in  case  of  a  personal  contract,  executor  of  party  having  the  legal  tide  must 
sue,  ib. 

must  be  brought  by  executor,  or  administrator  of  surviving  partner^  dec.  ib.  20 

all  executors  must  join,  ib. 

non-joinder,  how  to  be  objected  to,  20 

what  demands  he  may  sue  for  ds  executor,  19,  20, 21,  (and  see  title  Executor.) 

in  case  of  a  covenant  running  with  land,  16,  21 

when  by  executor,  heir,  or  devisee,  ib. 

in  case  of  feme  covert  executrix,  who  to  sue,  ib^ 

infant  executor,  of  suits  by,  22 

6.  in  case  of  hankruptcyy  22  to  26^   (see  titles  Assignee*    Bankrupt.    Bank' 

ruptcy,) 

7.  in  case  of  an  insolvent  debtor^  (see  that  title)  26  to  28 

in  case  of  marriage^  28  to  33,  (see  title  Baron  and  Femei) 
wife  cannot  sue  alone,  28, 
when  she  may,  ib. 
when  may  join,  ib. 
when  must  join,  29 

who  to  sue  for  personal  chattels  of  wife,  ib. 
must  join  on  contracts  made  before  marriage,  29 
or  when  wife  is  executrix,  &c.  29,  M 
Vol,.  L  103 
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PARTIES  TO  ACTIONS,  iir  actions  ex  coNTiucTtJ — {cantinned.) 
I.  Plaintiffs^  who  may  or  should  be — {ctmtinued.) 

unless  on  express  contract  to  husband  on  new  consideratioiif  29,  30 
wife  when  she  may  join  on  contracts  during  marriage^  90 
for  rent,  &;c.  of  her  land,  she  may  join,  ib. 
if  husband  survive,  when  he  may  sue,  31 
if  wife  survive,  when  she  may  sue,  32 
consequences  of  suing  improperly,  33 
U.  DefendantSj  who  to  be, 

1.  between  the  original  parties,  and  with  reference  to  ZtoMlby,  87  to  59 
in  general,  33 

owner  of  a  ship,  &c.  ib. 

where  contract  can  only  be  implied^  34 

express  promise  to  pay  legacy,  ib. 

attorney  or  agent  when  liable,  33  to  38 

trustee,  when  liable,  34 

in  case  of  public  agents,  &c.  37  to  39 

against  partners,  tenants  in  common,  &c.  and  as  to  their  suing  each  other, 

39  to  41 
lunatic,  41 

2.  with  reference  to  number  of  defendants,  and  who  must  be  joined,  41  to  47 
of  joint  or  several  contracts,  42,  43 

as  to  partners ;  dormant  partners ;  one  a  bankrupt,  or  deceased,  &c.  ib. 
of  suing  all  parties  separately,  where  it  may  be  done,  and  how  and  when  ad- 
visable, 63 
consequences  of  misjoinder^  how  cured,  dec.  44,  45 
non-joinder  46,  716,  17 

3.  in  case  of  assignment  of  interest,  change  of  credit,  and  covenants  rumdng 
with  the  land,  47  to  50 

4.  where  07ie  of  several  obligors  is  dead^  50 

5.  in  case  of  executors,  administrators,  heirs,  and  devisees,  51,  53 

6.  in  case  of  bankruptcy,  53  to  55,  (see  title  Bankruptcy,) 

7.  in  case  of  insolvency,  55  to  57,  (see  title  Insohent,) 

8.  in  case  of  marriage,  57  to  59,  (see  title  Baron  and  Feme,) 

Ilf  ACTIONS   EX   DELICTO, 

I.  Plaintiffs,  who  to  be, 
in  general,  60 

1.  with  reference  to  plaintiff^s  interest,  60  to  64 
must  be  legal  owner,  ib. 

for  injuries  to  the  person,  60,  61 

personal  property,  61,  2 
real  property,  62  to  64 

2.  with  reference  to  the  number  of  the  plaintiffs,  64  to  66 

when  they  must  or  may  join  or  sever,  ib. 
for  injury  to  person,  64 

to  personal  property,  65 

to  real  property,  ib. 
consequence  of  too  many  or  too  few,  66 

3.  where  the  interest  in  the  property  has  been  assigned,  ib. 

4.  when  one  of  several  parties  is  dead,  67 

5.  where  a  sole  party  injured  is  dead,  68  to  71 

in  general, 
in  case  of  injury  to  person,  68 

to  personal  property,  68,  152 

to  real  property,  69 

by  executors  of  deceased,  when,  20, 70 

6.  incaaeof  bankruptcy,  71, 2 
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PARTIES  TO  ACTIONS,  m  actions  bx  Dmucro—{cmUkmut.) 
I.  Plaintijfsj  who  to  he-^earUnmed.) 

7.  in  case  of  insolvency,  72 

8.  in  case  of  inarriagp»  72  to  75 
n.  Defendant^  who  to  be, 

1.  foho  liaUe  to  be  sued  for  torU,  76 

executors,  6cc.  of  deceased,  when,  20, 70 

iniants,  dec.  ibw 

corporations  when,  ib. 

inhabitants  of  a  county,  ib. 

companies,  commissioners,  public  trustees,  77 

judicial  and  other  public  officers,  78 

joint-tenants  and  tenants  in  common,  79 

who  are  liable  as  principals,  79  to  82 

against  a  partner,  or  a  third  person  colluding  with  him,  9,  64, 79 

agents,  attomies,  dsc.  83  to  85 

for  acts  of  animals,  82,  3 

for  injuries  to  real  property,  83 

2.  with  reference  to  the  number  of  the  parties^  85  to  89 

consequences  of  mistake,  ib. 

3.  where  the  interest  in  the  land,  &c.  has  been  assigned^  89 

4.  in  case  of  the  death  of  the  wrong-doer,  70, 89  to  91 

5.  in  case  of  the  bankrtq>tcy  of  the  wrong-doer,  91 

6.  in  case  of  his  insolvency^  92 

7.  in  case  of  marriage^  92,  3 

statement  of,  in  declaration,  dsc.  244  to  250, 256,  7, 280, 1 

decisions  on  this  point  since  2  W.  4,  c.  39,  251,  2 
PARTNERS  (see  tiUes  iVbiyotiu^.    Partiea.) 

must  all  sue  in  assumpsit,  11,  12 

when  they  need  not  sue  jointly,  ib. 

when  they  may  sue  each  other,  39  to  41 

how  to  sue  in  case  of  bankruptcy,  23, 4 

survivor  to  sue,  19 

when  survivor  may  include  a  demand  in  his  own  right,  19, 202 

when  survivor  need  not  state  death  of  partner,  19,  50 

must  all  be  sued  on  a  contract,  when,  42,  dac. 

when  one  only  should  be  sued,  43 

when  survivor  to  be  sued,  50 

not  necessary  to  sue  survivor  as  such,  ib. 

when  they  should  join  in  action  for  a  tart^  64 

al^inst  a  partner,  or  a  third  person  colluding  with  him,  9, 64,79 

of  joinder  in  actions  by,  dsc.  201,  (see  title  Joinder.) 

covenant  between,  when  of  no  avail  against  a  creditor,  47,  48 

when  one  discharged  by  act  of  other,  ib. 

what  demand  may  be  included  or  set  off  in  action  against  a  survivor,  50,202 
PART  OWNER, 

cannot  sue  alone,  when,  9 
PART  PAYMENT, 

statute  9  6. 4,  c.  14,  s.  1  and  3,  respecting,  703 

limitation  of  action,  on  debt  on  specialties  after,  716 
PART  PERFORMANCE  (see  title  P^ormanee.) 

admission  of,  on  face  of  declaration,  advisable,  288,  338,  360 
PARTY  WALLS, 

assumpsit  for  contribution  to,  101 
PASTURE,  COMMON  of,  744 
PATENT, 

remedy  for  infringement  of,  139 
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PATENTEE  of  ClOWN, 

when  covenant  peculiarly  lies  against,  118 
PAWNBROKER, 

when  he  may  sue  for  tofi$  to  property  in  his  poesession,  150 
PAYER  ANp  PAYEE, 

prescribed  forms  of  declaratiops  by  and  against,  724  to  726 
PAYMENT, 

might  formerly  be  given  in  evidence  in  assumpsit  under  general  issue,  477,  743 

must  be  pleaded  specially,  507,  552,  743 

must  be  pleaded  in  action  on  a  specialty,  and  how,  492,  484,  487,  702,  743 

of  money  into  court  in  personal  actions,  719 

varied  pleas  of,  not  allowed,  740 

form  of  plea  of,  742 

order  of  judge  whep  not  necessary,  ib. 

proceedings  by  plaintiff  after,  ib. 
PAYMENT  INTO  COURT  on  SEVERAL  COUNTS, 

application  of,  4  Tyr.  735 
PEER, 

plea  in  abatement  by,  457 

cannot  plead  misnomer,  450 

declaration  against,  449 
PENAL  ACTION  and  STATUTE  (see  tide  StaltOe.) 

when  executor  liable  on,  90 

action  on,  when  it  may  be  against  several,  86 

when  action  lies,  112 

who  may  sue  on  it,  21, 112 

misjoinder  of  defendants,  no  objection  when,  45 

venue  in  actions  on,  271, 276 

declaration  on,  371  to  375 

DO  damage  to  be  stated  in,  418 

amendment  in,  198 

pleas  in,  tendency  of  a  prior  action,  453 
PENALTY, 

when  damages  beyond  it  recoverable,  118 

when  assignee  may  sue  for,  24 
PENDENCY, 

of  another  action,  (see  tide  Auter  Action  Pendent) 
PERFORMANCE,  (see  title  CondUion  Precedent) 

by  plaintiff,  of  condition  precedent,  how  he  should  state  it,  820,  1 

excuse  of,  how  to  be  stated,  321,  326 

consequence  of  omission  of  averment  of,  327 

replication  to  plea  of,  585  to  587 

pleas  of,  487,  743 

when  general,  suffices,  unless  specially  demurred  to,  743,  9  Bing.  369 
PER  FRAUDUM,  (see  title  Fraud.) 

particulars  of  fraud,  when  need  not  be  stated,  589 
PER  QUOD  ACTIO  ACCREVIT, 

Allegation  of,  in  debt  in  general,  362 

on  statMtes,  373 
PERSONAL  ACTIONS, 

proceeding  by  original  writ  abolished,  270, 709 

statute  2  W,  4i  c.  89,  respecting,  704,  709 
PERSONAL  PROPERTY,  (see  tides  Goods.  Possegtion.  Trespags.) 

declarations  for  injuries  to,  376  to  380 

pleas  to  injuries  to,  501, 2 

ex(9cutors  may  su(&  for  torts  to  d^p^ased,  20,  70, 71& 
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PEW, 

remedy  for  obstructing  of,  when  case,  and  when  trespass,  141)  147 
declaration  for  disturbance  of,  381 
PIRACY,  (see  titles  (kpiffigkt.    Patent. 
PISCARY,  (see  title  Fufi  and  Fishery.) 
PLACE,  (see  title  Venus.) 

what  courts  take  judicial  notice  of,  318 
when  not  material  (see  ttlle  Fsmc^,)  860, 894 

part  in  one  countj,  and  part  in  another,  708 
PLAINTIFFS, 

who  to  be,  (see  title  Parties.) 

may  use  the  word  **plaintiff  *'  after  having  once  mentioned  name,  S48,  note  (h). 
256 
PLEADING  DOUBLE, 

rule  for,  563, 728 
PLEADING  OVER,  what  it  aids,  671,  2Crom.  dc  M.  229,  671 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  741 
PLEADINGS  IN  GENERAL,  710 

parties  to  an  action,  who  to  be,  dzc.  (see  title  Parties.) 
form  of  actions,  &c.  (see  title  Actions.) 
joinder  in  action,  (see  title  Joinder.) 
election  of  actions,  (see  title  Eledion  of  Actions.) 
of  pleading  in  general,  213,  14 

definition  of,  statement  of  facts  and  not  argument  or  law,  ib.  540 
I.  what  fads  necessary  to  be  stated  and  what  not,  214  to  232 
1st.  not  facts  of  which  ooarts  will  take  notice,  214  to  220 
matters  relating  to  the  king,  214,  15 
proclamations,  orders  of  council,  pardons,  war,  die.  ib. 
matters  relating  to  the  parliament  and  statutes,  215 
ecclesiastical,  civil,  and  marine  law,  foreign  kws,  dso.  216 
common  law  rights  and  duties  and  general  customs,  ib. 
customs  of  gavelkind,  dsc.  and  local  customs,  217 
terms,  calendar,  days  of  week,  dec.  217,  18 

division  of  England,  Ireland,  incorporated  towns,  ports,  Thames,  218 
meaning  of  peculiar  English  words,  ib.  219 
course  of  proceedings  in  superior  courts,  dsc.  219 
privileges  of  their  officers,  220 
courts  of  general  jurisdiction,  ib. 
inferior  courts,  ib. 
2dly,  where  the  law  presumes  a  fact,  it  need  not  be  stated,  221 
iSdIy ,  not  to  state  matters  to  be  stated  by  the  other  side,  222  to  225 
4thly,  not  to  state  mere  matter  of  evidence,  225, 540 
)r  5thly,  statement  of  legal  fictions,  225 

6thly,  of  duplicity,  226,  592 
'  7tlily,  of  unnecessary  statements,  228 
8thly,  of  superfluity  and  repugnancy,  229  to  282   ^ 
n.  the  mode  of  stating  the  facts,  232  to  237 

in  general  and  vague  statements  objectionable,  282,  3 
when  no  precise  formal  words  necessary,  ib. 
.  precedents  to  be  followed,  ib. 
pleadings  to  be  in  English,  233 
of  certainty  in  pleading,  ib.  to  287 
when  general  pleading  allowed,  234, 285 
what  expressions  will  aid  want  of  certainty,  835,  286 
other  general  rules,  pleadings  not  to  be  insensible,  repugnant,  doubtful^  ai^ 

mentative,  dec.  236 
io  be  according  to  legal  effect,  305,  312 


PLEADINGS  IN  GENEUh^amibmed.) 
HI.  rules  of  eonstraetion,  287  to  389 
IV.  division  of  pleadings,  289 

of  the  declaration,  (see  title  DeekartOimt^  4^)  MO  to  431 
of  the  claim  of  conusance,  (see  title  CotMumee,)  433  to  437 
of  appearance,  defence,  oyer,  and  imparlances,  (see  these  tides)  437  to  489 
of  pleas  to  the  jurisdiction,  (see  title  JurMieHam^)  440  to  4S6 
of  pleas,  &c.  in  abatement,  (see  title  AhMmmt^)  44B  to  406 
of  pleas  in  bar,  (see  title  Pleoi  w  Ber,)  460  to  676 
sham  pleas,  541  to  545 
issuable  pleas,  510,  511 
of  replications  and  new  aasigmnenlB  (see  titles  Ne»  JMrigwmmi  omI  SqfUomHoms^) 

577  to  650 
of  rejoinder  and  subsequent  pleadings,  (see  title  StfamderMj  4^)  651, 052 
of  issues,  (see  title  Urme,)  622  to  655 
of  reple&ders  (see  title  RBpleaders^)  655  to  6G7 
of  pleas  puis  darrein  camtinuanee,  (see  that  title,)  657  to  661 
of  demurrers  and  joinders,  (see  title  Demurrer^)  661 
of  pleading  between  10th  August  and  34th  October,  780 
PLEADING  RULES,  723  to  747 

consequence  of  deviation  from,  287,  740 
pleas  in,  before,  (see  title  PUas^)  475  to  479 
pleas  since,  479  to  520 
power  of  judges  to  make,  714 
PLEAS  IN  GENERAL, 

order  of  pleading,  and  consequence  of  non  ohservanee  of  it,  440 
to  the  junsdiction  of  the  court  (see  title /tcrMielieii,)  441  to  4AS 
in  abatement  and  proceedings  thereon,  (see  title  AhaUmeiU)^  446  to  466 
in  bar,  469  to  574 

defined,  and  several  descriptions  of,  469 
criterion  of,  ib. 

what  facts  can  or  not  be  pleaded  in  bar,  ib. 
must  be  matter  of  defence  at  law,  not  in  equity^  ib. 
when  not  of  matter  of  pmctioe,  ib. 
anal3rtical  table  of  defences,  471 
observations  on  such  table,  472 

former  indiscriminate  use  of  general  plea,  non^ummipsit,  dec  ib. 
of  pleas  of  partial  denial,  473 

what  matters  of  defence  allowed  to  be  pleaded  specially,  ib. 
division  of  the  subject  of  pleas  in  bar,  474,  475 
I.  Of  the  several  pleas  in  bar  in  each  action,  and  when  must  be  special,  474 
First,  Before  the  recent  rules  relating  to  ple«diog,  475  to  512 
in  assumpsit,  (see  title  AsiumptU^)  475  to  481 
general  observations  lespecting,  475, 476 
non-assumpsit  when  formerlj  requisite  or  sdrwiiinl,  476  to  470 
when  to  plead  specially,  479 
in  debt,  (see  title  DeM,)  481  to  466 

1,  on  simple  ceutraot,  481 

2,  on  specialties,  481  to  485 

3,  on  records,  485, 486 

4,  on  statutes,  486 

in  covenant,  (see  title  CoventaU^)  486  to  488 
in  account,  (see  title  Aceouut^)  486 
in  detinue,  (see  title  IMtume^)  486 


PLEAS  IN  GENEKAL— (eofiKniied.) 

L  Of  tbe  several  pleas  in  bar,  ^e. — {etnUi$med,) 

in  actions  by  or  against  exeetUors,  &c.,  489 

against  beir  or  devisee,  490 

in  case,  (see  title  Com,)  490  to  498 

in  aotioBS  for  slander  in  partienlar,  491  to  497 
wben  and  how  to  jusdfj  specially,  494  to  497 
plea  of  reoapticm  in  case  for  an  escape,  497 
of  pleading  specially  in  case,  498 
in  trover,  (see  title  Drover j)  498,  9 
in  replevin,  (see  title  Replevin^)  499 
in  trcMipass,  (see  title  TVe^ass,)  500 
the  general  rule,  ib. 
to  persons,  501 
to  personal  property,  502 
to  realty,  502  to  606 

when  the  general  issue  authorized  by  statute,  506,  7 
in  ejectment,  (see  title  Efeetmeni^)  507 
when  advisable  to  plead  specially  or  only  the  general  issue,  ib. 
when  advisable  not  to  plead  speciailly,  508 
matter  of  estoppel,  when  to  be  pleaded,  509 
all  defences  should  be  pleaded,  ib.  748 
when  sufficient  to  prove  part  of  ground  of  defence,  510 
of  suffering  judgment  by  default  as  to  part,  ib. 
of  issuable  pleas,  510  to  512 
Secondly,  Since  the  reeent  rules,  512 

statement  of  pnseriptive  rifj^ts  in,  under  2  de  3  W.  4,  c.  71,  s.  5,  512, 

718 
pleadings  in  particular  actions  by  Reg.  Gen.  GU.  T«  4  W.  4,  512  to  520, 
738  to  745 
L  In  assumpsit,  513 

non  assumpsit,  what  to  put  in  issoe,  518  to  514, 742 
n.  In  covenant  and  debt,  518 

nan  eitfactunij  what.to  pnt  in  issue,  ib.  743 
m.  In  detinue,  ib. 

non  delinety  what  to  put  in  issue,  ib.  743 
IV.  In  case,  518, 19 

not  guilty,  what  to  put  in  issue,  518, 744 
instances  in  elucidation  of  this  rule,  519 

matters  in  confession,  and  avoidance  to  be  pleaded  specially,  ib. 
744 
V.  In  trespass,  520 

designation  of  closes  by  abuttals  in,  ib.  744 
plea  oi  not  guilty,  ib.  744 
recovering  |»Y»  tanio  on  proof  of  part  of  plea,  ib. 
II.  Of  the  qualiiieg  of  pleas  in  bar, 

\,  must  be  conformable  to  the  count,  dec.  22,  522 
if  not,  when  plaintiff  may  sign  judgment,  ib. 

2,  should  answer  the  whole  charges  with  the  exception  of  matter  of  aggrava- 
tion, 523 

3,  must  answer  all  assumed  to  be  answered,  and  no  more,  523  to  625 

4,  must  deny  or  confess  and  avoid  the  fects  pleaded  to,  and  herein  of  giving 
color,  and  of  pleas  amonntingto  tbe  general  issoe,  525  to  632 

6,  most  be  single,  636 

6,  must  be  certain,  533  to  539 

7,  moat  be  direct  and  positive  and  not  argumentative,  689 
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PLEAS  IN  GENERAL— (con/mued.) 

II.  Of  the  qitalilies  of  pleaa  in  bar — (cosfMtneit)' 

8,  must  be  capable  of  trial,  S40 

9,  must  be  true,  and  not  too  large,  and  herein  of  abam  pleas,  541  to  544 

III.  Rules  of  construction, 

1,  construction  against  the  plea  when  aaibigQoiis,  44& 

2,  if  bad  in  part  considered  bad  for  the  whole,  546 
8,  when  surplusage  or  repugnancy  vitiates^  M7 

IV.  Of  the  forms  and  parts  of  pleas  in  bar, 
analytical  table  of  the  parts,  548 
general  form  given,  ib. 

1,  title  of  the  court,  549 

2,  title  or  date  of  time,  ib.  455 

when  a  special  title  proper,  ib. 

3,  names  of  the  parties  in  margin,  550 

4,  the  commencement  of  the  plea,  ib. 

name  €f£  the  defendant,  ib. 

appearance  in  person  or  attorney,  550  to  552 

defence,  ib. 

by  what  attorney,  4z^.  551 

to  a  part  of  cause  of  action,  552 

to  several  counts,  &c.  and  as  to  the  qua  stmt  eademj  552 

forms  of,  as  prescribed  by  Reg.  Gen.  Hil.  T.  4  W.  4,  veg.  9,  554, 

741 
actionem  non  unnecessary,  ib.  741 
no  formal  defence  requisite,  555,  ib. 
fey  leave  of  the  court,  &c.  not  esflencial,  ib. 

5,  the  body  of  the  plea,  555,  556 

6,  ihef  conclusion,  550 

when  to  conclude  to  the  country,  ib. 
when  with  a  verification,  557 
nfhen  to  the  record,  558 
prayer  of  judgment,  ib. 
defects  in  conchtsion,  when  aided,  559 
y.  Of  several  pleas  in  bar  under  statute  Ann.,  560  to  565 
in  general,  ib. 

confined  to  courts  of  record,  560 

what  double  pleas  allowed  in  court  of  record,  560  to  562 
not  allowed  in  inferior  court,  226,  560 
each  plea  must  be  valid  io'  itself,  562  to  568 
form  of,  in  general,  ib. 
one  will  not  prejudice  the  other,  563 
rule  to  plead  double,  ib; 
of  several  pleas  since  Reg.  Gen;  Hil.  T.  4  W.  4,  (see  title  Several  Pleas  A 

ib. 
costs  of,  ib. 
YI.  Of  Pleas  by  several  defendants^  565  to  568 
when  they  may  join  or  must  sever,  566 
consequences  of  their  joining,  ib. 
form  of  plea  by  several,  ib. 
replication  and  demuner,  dec.  ib. 
defects^  in  pleas,  when  aided,  and  how,  (see' title  Defects^)  568, 671 
OF  PLEAS  IN  BAB  IN  BEPLEVRfy  (soe  titles  Rephoin.    Rqdieaiian,) 
OF  PLEAS  PUIS  DAEEEiN   CONTINUANCE,  and  pending  actions,  (sea  title  Pm^ 

Darrein^  ^e.) 
OF  PLEAS  OF  SB9*0PF,  (sso  title  SkkHiff^  568  tO' 570' 
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PLEDGES, 

not  necessary,  236,  420,  421,  731 
PLENE  ADMINISTRAVIT,  (see  title  Executor.) 

plea  of,  489 

replication  to,  569 

of  taking  judgment  of  assets,  qtumdoy  dsc.  ib.  490 
PLUMES  WRITS, 

may  be  directed  into  other  counties,  729 
POINTS  OF  ARGUMENTS, 

statement  of,  in  demurrer  books,  734 
in  writ  of  error,  ib. 
POLICEMAN, 

acquittal  of,  in  action  for  tort,  when  entitled  to  costs,  88 
POLICY  OF  INSURANCE, 

assumpsit  lies  on,  101 

debt  lies  on,  1 10 

covenant  lies  on,  116 

alternative  allegation  allowed  in  declaration  on,  237, 517,  743 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  ib.  742,  743 

several  counts  on,  when  allowed,  7S3 
POOR  RATES, 

replevin  lies  to  try  legality  of,  164 

if  irregularity  in  distress  for,  party  not  a  trespasser  ab  iniiioj  180 

general  avowry  for,  499 

general  issue  in  trespass,  502 

de  injuria  to  avowry  for,  608 
PORT  DUTIES, 

assumpsit  lies  for,  101 

debt  lies  for,  109 
PORTS, 

extent  of,  judicially  taken  notice  of,  when,  218 
POSSESSION, 

what  sufficient  to  support  action  for  tort^  61,  62,  123,  129 

when  essential  to  support  trespass  as  to  personalty,  168  to  170 

as  to  real  property,  175  to  177 

when  and  how  to  declare  upon  plaintifif^s,  379  to  383 

defendant's,  383 

plea  of  not  guilty  not  put  in  issue,  520,  744 
POUNDAGE, 

assumpsit  lies  for,  101 
POUND-BREACH, 

remedy  for,  138 
POUND-KEEPER, 

when  not  liable  to  be  sued,  80,  181 
PRACTICE, 

when  matter  of  not  pleadable,  449 
PRAECIPE  AND  ORIGINAL  WRIT, 

abolished  in  personal  actions,  241,709 
PRiEDICTUS,  287,  note  (e) 
PRiEMUNIRE, 

plea  of  outlawry,  if  plaintiff  under,  448 
PRAYER  OP  JUDGMENT, 

in  a  plea,  general  rule,  460,  558,  741 

when  not  necessary  in  a  plea,  559,  741 
PRECEDENT  CONDITION,  (see  title  CondUian  Precedent.) 
PRECEDENTS  in  PLEADING, 

why  to  be  adhered  to,  96, 232 

Vol.  L  104 
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PRECLUDI  NON, 

what  part  of  replication  so  termed,  601 

how  to  be  framed,  if  to  a  part  of  plea,  ib. 

form  of,  now  unnecessary,  741 
PREMATURE  ACTION,  (see  tiUe  Auter  Action  Pendent,) 

consequences,  453, 4 

plea  of,  though  not  usual,  453 
PREMIUMS  OF  INSURANCE, 

who  liable  to  be  sued  for,  36 

count  for,  in  action  on  policy  of  insurance,  739 
PREROGATIVE,  (see  title  Ring.) 
PRESCRIPTION, 

how  to  be  stated,  386 

how  to  be  pleaded  since  stat  2  &  3  W.  4,  c.  71, 512,  713 

showing  title  by,  when  general  allegation  enough,  and  how  prored,  379  to  388, 
713 

variance  in,  386 

freeholder  to  prescribe,  copyholder  when  not,  505,  6 

who  may  join  in,  567 

statute  2  <Ss  3  W.  4,  c.71,  shortening  time  of,  712  to  714 
PRESERVE, 

frightening  game  from,  142 
PRESUMPTION, 

restriction  of,  by  2  &  3  W.  4,  c.  71,  s.  6,  714 
PRINCIPAL  AND  AGENT,  (see  titles  AgmU    Matter.     Owner^  <Jt.) 

when  they  may  sue,  6  to  8 
PRINCIPAL  AND  SURETY,  (see  titles  Guarantee.  Surety,) 
PRINTED  EVIDENCE, 

amendment  of  variances  in,  704 
PRIOR  ACTION, 

judgment  in,  must  be  pleaded  specially,  499 
PRIORITY  OP  POSSESSION, 

when  sufficient  to  enable  plaintiff  to  recover  in  ejectment,  479,  ooto  (f ) 
PRISONER,  (see  title  Rescue,) 

declaration  against,  in  custody  of  sheriff,  &c.  281,  718 

pleas  by,  733 
PRIVILEGES, 

enactment  of  2  W.  4,  c,  39,  respecting,  708 

remedy  for  arresting  a  privileged  person,  183 

of  what  the  court  will  take  notice,  without  pleading,  220 

if  improperly  stated,  will  not  be  rejected  as  surplusage,  ib. 

of  person,  plea  of,  (see  title  Abatement^)  443,  4 

how  plea  concludes,  460 
PRIVITY  OP  ESTATE  and  CONTRACT,  (see  title  Dei*.) 

nature  of,  270,  271 

when  executor  may  sue  on,  22 
PROCEEDINGS  in  ERROR, 

delivery  of,  735 
PROCESS,  (see  titles  Prceeipe.     Writ.) 
PROCHEIN  AMI,  (see  titles  Guardian.    Infant.) 

of  declaring  by,  284 

of  pleading  by,  428,  449 
PROCLAMATIONS, 

courts  ex  officio  take  notice  of,  214 
PROFERT,  (see  title  Oyer.) 

the  nature  and  form  of  it,  365,  366 

when  a  profert  or  an  excuse  for  omission  necessary,  ib 

when  advisable  to  add  several  counts,  when  doubtful  if  it  Can  be  ifitt^/  410 
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PBOFERT,  (see  title  Oyer.)— {continued.) 

at  the  end  of  declaration  of  letters  testamentary,  &c.  420 

omission  of,  only  ground  of  special  demurrer,  366, 420 

whether  an  unnecessary  profert  entitles  the  other  party  to  oyer,  266, 430 

variance  in  setting  on,  how  taken  advantage  of,  483 
PKOFITS  A  PRENDRE, 

claims  to  rights  of,  how  limited,  713 
PROLIXITY, 

when  short  pleading  allowed  to  avoid  it,  228,  304,  535 

discountenanced,  304 
PROMISE, 

day  of,  when  material,  257 

by  infant,  confirmation  of,  703 
PROMISSORY  NOTE,  (see  title  Bitt  of  Exchange.) 

assumpsit  lies  on,  101 

when  debt  lies  on,  103,  109, 113 

variance  in,  308,  9 

plea  of  non  assumpsit  to,  inadmissible,  515,  743 

prescribed  forms  of  declaration  on,  723  to  726 
PROOF  OF  DOCUMENTS, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  736,  737 
PROPERTY, 

what  sufficinte  in  personal  property  to  support  trespass,  168  to  170  (see  title  Po^ 
seeionA 

what  sufficient  m  real  property,  (see  title  Foeeestion^)  17&  to  178 

pleadable  in  abatement  or  bar  in  replevin,  446 
PRO  TANTO, 

costs  when  plaintiff  recovers  in  part,  393 

when  defendant  may  have  a  verdict  for,  520,614,  615 
PROTESTANDO, 

defined,  d^c.  616 

nature  and  utility  of  it,  ib. 

replication  protesting  delivery  of  a  pipe  of  wine  in  satisfaction,  ib. 
protesting  a  writ  and  warrant,  dec.  ib. 

what  matter  might  be  protested,  ib. 

defect  in,  consequences  of,  617 

abolished  by  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  12,  559, 618,  741 
PROUT  PATET  PER  RECORDUM, 

when  necessary  to  be  alleged,  371 

omission  of,  how  to  be  objected  to,  ib. 

when  to  conclude  with,  559 

does  not  bind  the  exact  description,  371 
PROVISO,  (see  title  CandUion.) 

in  statute,  when  to  be  stated,  dsc.  m  pleading,  223,  372 

in  other  instruments,  223 

in  contracts,  309 

in  specialties,  367 
PROVISIONAL  ASSIGNEE, 

when  not  liable  for  fraud,  55,  note  {%) 
PUBLIC  INJURY, 

where  no  action  lies 
PUIS  DARREIN  CONTINUANCE, 

plea  of,  when  proper,  667,  8 

pleas  of, 

m  general,  ib.  to  661 

how  to  plead  matter  arising  pending  suit  sad  before  issue,  657 

after  issue,  ib. 

what  matten  so  pleadable,  657, 8 
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PUIS  DARREIN  CONTINUANCE— (coniinued.) 

is  not  a  departuce,  650 

are  in  abatentent  or  in  bar,  658 

time  of  pleading  them  before  Reg.  Gen.  Hil.  T.  4  W.  4,  659,  660,  738 
in  b(^)k,  ib. 

at  nisi  prius,  and  when,  ib. 
sinoe  the  new  rules,  659 

requisites  of,  668 

forms  of^  ib. 

how  pleaded,  and  proceedings  thereon,  ib.  661,  738 

when  may  be  set  aside,  ib. 

affidavit  that  matter  arose  within  eight  days,  660, 738 
PURCHASER,  (see  titles  Goods  Sold.     Sale.) 

of  a  freehold  or  a  term,  how  to  declare  on  a  lease,  363 
QUARE  CLAUSUM  FREGIT, 

statement  of  abuttals  in  trespass  for,  279,  394,  520,  744 

effect  of  plea  of  not  guilty  in  trespass  for,  744 
QUiE  SUNT  EADEM, 

of  this  allegation  in  conclusion  of  a  plea,  555 — 3  Tyr.  152 

in  case  of  a  united  plea  to  several  different  trespasses,  554,  5 
QUANTUM  MERUIT  COUNT, 

virtually  abolished,  288,  341,  2,  739 

in  debt,  ib.  362 
QUANTUM  VALEBANT  COUNT, 

in  assumpsit,  virtually  abolished,  288, 34 1, 2, 739 

in  debt,  ib.  362 
QUARE  IMPEDIT, 

executor  may  sue  in,  69 
QUARTER  SESSIONS, 

description  of,  in  pleading,  (see  3  Tyr.  158) 
QUIT  RENT,  (see  5  Went.  152,  3) 
QUI  TAM,  (see  title  Penal  Statute.) 

when  necessary  so  to  declare,  1 12,  372 
QUOD  RESPONDEAT  OUSTER, 

judgment  of,  466 
RATES,  (see  titles  Poor  Rate.     Port   Duties.     Toll.) 

when  replevin  lies  to  try  legality  of  distress  for,  164 
READINESS,  (see  title  Condition.) 
REAL  PROPERTY, 

when  executor,  ^c.  may  sue  for  torts  to,  20, 70,  715 

case  for  injuries  to,  when  proper,  139  to  143 

trespass  for  injuries  to,  when  proper,  139,  173 

trover  does  not  lie  for,  146 

detinue  does  not  lie  for,  121 

what  possession  of,  sufficient  to  support  faction  for  injury  to,  62, 175  to  177 

qtuBre  if  indebitatus  count  lies  for,  341,  note  (x) 

declaration  for  injuries  to,  379  to  383 

how  described,  376 
REBUTTERS, 

nature,  &c.  of,  655 
RECEIVER,  62,  175 
RECITING, 

pleadings  must  not  state  facts  by  way  of  recital,  237 

statement  of  contract  by  way  of  recital,  not  correct  in  declaration,  302 

injury  in  trespass  must  not  be  stated  by  way  of  recital,  387 
RECOGNIZANCES  of  BAIL, 

what  the  best  remedy  on,  111 

declaration  on  it,  370 
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RECOGNIZANCES  of  BML-^icantinued.) 
praut  paiet  per  recordum^  371 
replication  to  plea  of  no  capias  ad  satisfacienduniy  588 
to  plea  of  set-off  on,  583 
RECORD,  (see  title  Nul  iiel  Record.) 
assumpsit  does  not  lie  on,  103 

action  on  English  and  foreign  judgment,  (see  title  Judgments.) 
debt  lies  on,  111 

when  trover  does  not  lie  for  conversion  of  it,  148 
declaration  on,  (see  title  Debtj)  370 
venue  in  actions  on,  276 
pleas  to,  485 
replications  to,  588 
what  matter  of  record  is  denied,  609 
variance  between,  and  written  evidence,  704,  719 
RECOVERY,  FORMER,  (see  titles  Former  Recovery.    Judgments.) 
RECTOR, 

remedy  against  representatives  of,  for  dilapidations,  91,  141 
REFERENCE  to  DEED,  (see  title  Profert.) 

statement  of  it,  363 
REGISTER, 

trover  lies  by  owner  of  ship  not  registered,  151 
REJOINDERS, 
defined,  651 

governed  by  the  same  rules  as  pleas,  ib. 
must  not  depart  from  the  plea,  (see  title  Departure^)  ib.  645 
cannot  obtain  leave  to  rejoin  double  or  several  matters,  651 
similiter,  and  form  of,  ib. 

conclusion  with  verification,  when  necessary,  &c.  652 
conclusion  to  rejoinder  denying  several  matters,  ib. 
RELATIVE  RIGHTS, 

remedy  for  injuries  to,  134 
declarations  for  injuries  to,  379 
RELEASE, 

lessor  of  plaintiff  cannot  release  action,  when  192,  n.  («),  658,  n.  {p)  748 
might  formerly  be  given  in  evidence  in  assumpsit  under  the  general  issue, 478 
but  now  must  be  pleaded,  515,  743 
in  case  and  trover,  491,  598 
must  be  pleaded  in  actions  on  specialty,  482,  485,  541,  note  (b) 
in  covenant,  487 
on  records,  486 
in  trespass,  491, 506 
replications  to  plea  of,  in  assumpsit,  582 
in  debt,  584 
in  trespass,  597 
puis  darrein  continuaucCj  plea  of,  (see  title  Puis  Darrein^  ^.)  668 
fraudulent  release,  when  Court  will  relieve  against,  ib.  note  (p) 
fraudulent  release  destroyed  by  accident,  when  bad,  541,  note  ib\ 
REMAINDER-MAN, 

within  32  Hen.  8,  c.  34,  117 

action  by,  against  tenant  for  life  taking  away  trees,  6cc,  149 
may  sue,  when,  16,  62,  63,  148,  149,  175 
trespass  by,  175 

declaration  by  reversioner,  and  when  bad  after  verdict,  682 
REMITTITUR, 

when  plaintiff  may  enter,  in  debt,  114 
when  entering  may  avoid  misjoinder,  206 
when  to  be  entered  as  to  damages,  ^1, 339 
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RENT,  (aee  titles  Distress.    Landlord  and  Taumt.) 

recoverable  by  whom,  16  to  20 

executor  of  tenant  for  life  may  sue  for,  when,  102 
against  whom,  49 

of  suing  executor  for,  204,  205,  367,  368 

how  recoverable  in  assumpsit^  (see  title  Use  and  Oca^Mi^ioii,)  105 

bond  for,  no  extinguishment,  and  plaintiff  may  sue  in  assumpsit,  ib. 

tortiously  received,  assumpsit  lies  for,  100 

how  recoverable  in  debt,  49,  109,  1 12 
when  not,  49,  113 

debt  peculiar  remedy,  where  an  eviction  from  part  of  premises,  112 

bow  recoverable  in  covenant,  49,  116, 117, 118 
when  not,  49, 118 

declaration  for,  by  or  against  assignee,  6cc,  of  lessor  or  lessee,  363, 366,  369 

when  advisable  to  sue  in  debt  for,  209 

when  advisable  not  to  distrain,  145 

when  advisable  to  dbtrain  for  rent-charge,  209 

avowry  or  cognizance  for,  500 

pleas  in  bar  to,  591,  613 

pleas  to  debt  for,  482 

pleas  of  distress  for,  in  trespass,  502,  565 
EENT-CHARGE, 

debt  lies  for,  110,119 

covenant  does  not  lie  against  assignee  of  grantor  of,  119 

when  advisable  to  distrain  for,  209 
EEPETITION, 

of  time  still  essential,  266 
BEPLEADEK, 

when  awarded  in  case  of  an  immaterial  issue,  655 

when  granted  before  trial,  ib. 

denial  of  it,  when  error,  656 

judgment  and  proceeding  de  navo^  ib. 

no  costs  are  payable  by  either  party,  ib. 

not  after  a  default  at  nisi  prius,  ib. 

when  not  after  demurrer,  dec.  ib. 

distinction  between  it  and  judgment  nan  ohsianU  verdicto,  ib. 
REPLEVIN,  ACTION  OF, 

parties  to  action  on  replevin  bond,  9, 16 

when  the  action  lies  in  general,  and  defined,  162 

the  natute  of  the  action,  ib. 

1.  for  what  property  it  lies,  163 

2.  the  plaintiff's  interest,  163,  164 

3.  the  mjury,  164 

the  pleadings,  judgment  and  costs  in,  in  general,  165 
declaration, 

title  of  court  and  term,  262  to  267 
venue  in,  (see  title  Fentie,)  26B 
commencement,  280 
statement  of  the  property,  377 

plaintiff's  property  therein,  378  to  385 
m  case  of  husband  and  wife,  74 
the  injury,  388 
damages,  ^.  395 
conclusion,  10,418,419 
pledges  now  to  be  omitted,  420 
pleas,  avowries,  and  cognizances  in, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  740 
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REPLEVIN,  ACTION  OF— (coniiniied.) 

plea  in  abatement  or  bar  of  property,  &c.  446 
non  cepitf  when  proper,  499 

evidence  under  it,  ib. 
cepit  in  alio  2oco,  ib. 
not  guilty,  when  allowed,  500 
avowries,  &c.  for  rent,  &c.  ib. 

by  tenants  in  common,  joint  tenants,  &c.  12,  64,  50O 
words  of  avowry  instead  of  cognizance  not  material,  590 
pleas  in  bar  to  avowries  and  cognizances,  ^. 

may  plead  in  bar  several  pleas,  591,  649 
de  injtaria  improper,  606,  note  (e),  note  (y) 
no  new  assignment  permitted,  637 
to  a  plea  of  eepit  in  alio  loco^  591 
denial  of  defendant's  being  bailiff,  ib. 
to  an  avowry  for  rent,  ib. 

denial  of  the  tenancy,  ib. 
payment  of  ground  rent,  d»;.  ib. 
eviction,  ib. 

nil  Judmit  a  bad  plea,  ib. 
rien  in  arrere,  ib. 
tender,  ib. 
to  an  avowry  damage  feasant^  ib. 
denial  of  defendant's  title,  ib. 
a  demise  from  defendant,  ib. 
right  of  common,  ib. 
right  of  way,  592 
defect  of  fences,  ib. 
abuse  of  distress,  ib. 
REPLEVIN  BOND,   . 
debt  lies  on,  110 
case  for  not  taking  replevin  bond,  138 

taking  insufficient  pledges,  ib. 
declaration  for,  385 
stating  breach  of  condition  in,  369 
assignee  of,  may  sue,  16 
who  may  join  as  parties  to  actions  on,  9>  16 
REPLICATIONS, 

to  pleas  to  the  jurisdieiiony  (see  title  Jurisdiction^  pleas  to.) 
to  pleas  in  abatement^  (see  title  Abatement^  pleas  in.) 
to  particular  pleas  in  abatement^ 
to  plea  of  coverture,  449 
to  a  plea  to  the  count,  of  variance,  450 

if  oyer  craved,  plaintiff  may  sign  judgment,  ib. 
or  apply  to  court  to  set  it  aside,  ib. 
to  a  plea  to  the  writ,  ib. 
to  a  plea  of  variance  or  misaddition,  451 
when  plaintiff  may  sign  judgment,  ib. 

apply  to  court  to  set  it  aside,  ib. 
to  a  plea  of  another  action  pending,  454 

cannot  discontinue  first  to  support  the  second,  ib. 
to  a  plea  improperly  entitled,  &c. 
may  sign  judgment,  456 
may  apply  to  court  to  set  it  aside,  ib. 
may  demur,  ib. 

or  allege  the  imparlance  as  estoppel,  ib. 
how  objection  waived,  ib-. 
to  a  plea  of  nMsnomer,  468' 
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REPLICATIONS— (conftntwjrf.) 

to  a  plea  of  noQ-joinder,  464,  467 
in  general, 

form  and  requisites  of,  ib. 
to  pleas  in  bar^ 

general  observations,  577 
election  of  several,  wben,  578 
in  denial  as  de  injuria,  when  admissible,  579 
analytical  view  of,  580 
1.  of  the  different  replications^  581  to  598 
in  assumpsit,  581  to  584 

to  a  plea  of  infancy,  581 
coverture,  ib, 
alien  enemy,  ib. 
insolvent  debtor^s  act,  &c.  ib. 
illegality  in  the  contract,  dec.  ib, 
tender,  ib. 

accord  and  satisfaction,  582 
arbitrament,  ib. 
judgment  recovered,  dec.  ib. 
release,  ib. 
set-ofi*,  ib. 

court  of  conscience  act,  583 
statute  of  limitations,  ib. 
in  debt,  584  to  589 

on  simple  contract,  584 

on  specialty,  ib. 

of  replications  and  suggestions,  dec,  under  8  &  9  W.  3,  c.  11, 

584  to  588 
prescribed  form  of,  to  a  plea  of  stat.  lim.  by  3  &  4.  W.  4  c. 

42,  s.  5,  588,  716 
on  records,  588 
on  statutes,  ib. 
in  covenant,  589 

in  actions  against  executors  and  administrators,  ib. 
in  actions  against  an  heir,  &c.  590 
in  actions  on  the  case,  ib. 
in  general,  ib. 

when  de  injuria  sufficient,  ib. 
in  replevin, 

de  injuria  improper,  591,  606 
to  a  plea  of  cepit  in  alio  loeo^  591 
denial  of  defendant's  being  bailiff,  ib^ 
to  an  avowry  for  rent, 
denial  of  tenancy,  ib. 
payment  of  ground-rent,  ^,  ib. 
eviction,  ib. 

nil  ludniit  a  bad  plea,  ib. 
rien  in  arrere,  ib. 
tender,  ib. 
to  an  avowry  damage  feasant,  591 
denial  of  defendant's  title,  ib. 
a  demise  from  defendant,  ib. 
right  of  common,  ib. 
right  of  way,  592 
defect  of  fences,  ib. 

traverse  of  distress  while  damage  feasant,  ib« 
abuse  of  distress,  592 
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REPLICATIONS— L  Ofthe  different  replications— (canHmed.) 
in  irespaeSi 
to  persons, 

when  de  iti^ria  sufficient,  592 

when  plaintiflT  must  reply  specially,  592, 593 

where  he  must  new  assign,  593,  631^  635 

where  he  can  only  take  issue  on  part  of  plea,  593 

to  personal  property,  594 

when  de  injuria  sufficient,  ib< 

when  not,  ib. 

when  the  replication  should  b0si>ecial,  ib. 

when  the  plaintiff  can  only  take  issue  on  pari  of  the  plea,  ib« 
to  real  property, 

to  a  plea  of  Uberum  tenementum^ 

1.  when  general  denial  sufficient,  595 

2.  title  derived  from  defendant,  ib. 

3.  title  derived  from  a  prior  owner,  ib. 

4.  new  assignment  of  abbuttals,  &c.  ib. 

when  plaintiff  may  deny  defendant's  authority  as  servant^  ib. 
to  a  plea  of  license,  596 

defect  of  fences,  ib< 
right  of  common,  ib« 
right  of  way,  597 
to  a  plea  of  any  matter  in  discharge,  ib« 
in  nature  of  new  assignments,  635 
to  new  assignments,  ^1 
tl.  Of  the  forms  of  replications  and  particular  parts, 
title  of  the  court  and  time  of  pleading  since  Reg.  Geni  Hih  T.  4  W.  4,  508^ 
738 
imparlance  and  suggestion  when  formerly  proper,  ib. 
to  a  plea  concluding  to  the  country,  599 
of  the  similiter  in  general,  ib. 
to  a  plea  of  ntd  tiel  record,  or  stating  a  record,  600 
to  a  special  plea  concluding  with  a  verification,  601 
the  commencement  of  the  replicaiion,  ib. 
matter  of  estoppel,  ib.  602,  604 
of  the  precludi  non^  ib.  602,  741 

form  where  the  replication  only  answers  part  of  plea,  ib< 
form  where  it  answers  separately  different  parts,  602 
form  where  the  replication  answers  several  pleas,  ib. 
the  body  of  the  replication, 

no  venue  to  be  stated,  602,  741 
a  statement  of  matter  of  estoppel,  603,  604 

when  the  ground  of  demurrer,  ib. 
denial  of  the  plea,  604 

of  the  whole  plea  de  injuria^  605  * 

when  allowed,  &c.  605  to  610 

the  form  of  it,  610 
denial  of  only  part  of  the  plea,  611  to  622 
on  what  fact,  611  to  610 
the  mode  of  special  denial,  61G  to  622 
a  denial  and  stating  a  breach,  622 
confession  and  avoidance,  622  to  624 
instances  of,  ib. 

form  and  requisites  of  these  replications,  623 
new  assignment  (see  title  JNew  Aseignmeni^)  624 
the  conclusion  of  the  replication, 

in  particular  instances,  599  to  602,  641 

Vol.  I.  105 
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BE?LICATlOViB^amihimed.) 

n.  Of  ihe  farms  of  replicationa  and  particular  parts — (conHnued.) 
when  it  should  be  to  the  country,  641 
of  a  replication  concluding  with  a  traverse,  ib. 
when  a  particular  fact  is  denied,  544 
when  with  a  yerification,  Ib. 
when  it  must  be  of  new  matier  as  stated,  ib. 
when  it  need  not,  ib. 
estoppel,  ib. 

prayer  of  judgment,  ib.  643 
consequences  of  mistake,  648 
signature  of  counsel,  ib. 
m.  The  qualitiet  of  replications, 

in  many  respects  similar  to  those  of  a  plea,  543 

1,  must  answer  so  much  of  plea,  as  it  professes  to  answer,  ib. 

2,  must  not  depart  from  the  declaration,  (see  title  D^Morimre^)  644 

instances  of  departure,  ib.  to  648 
how  to  be  objected  to,  648 

3,  must   contain  matter  of  estoppel,  or  traterse,  or  confess  and  aroid, 
648 

4,  must  be  certain,  dsc.  ib. 

5,  must  be  single,  649 

duplicity  defined,  ib. 
why  objected  to,  ib. 
cannot  obtain  leave  to  reply  double,  ib. 
when  it  may  put  issue  several  facts,  650 
may  reply  one  matter  as  to  part,  and  another  as  to  residue,  ib. 
when  may  state  several  breaches  under  statute,  ib. 
replication  to  a  plea  of  set-off,  ib. 
must  be  objected  to  by  special  demurrer,  ib. 
REPUGNANCY, 

what,  and  how  far  objectionable,  229  to  282 
REPUTATION,  (see  title  Slander.) 
remedy  for  injuries  to,  134 
declaration  for  libel  or  slander,  393 
REQUEST, 

when  will  be  implied,  350,351 

when  plaintiffs  request  to  be  averred  in  declaration,  880 

form  of  allegations,  and  difference  between  general  and  special    request,  ib  331 
consequence  of  mistake,  ib.  679 

when  defendants  request  necessary  to  be  stated  in  common  counts,  341 
in  count  for  goods  sold,  345 
money  lent,  349 
money  paid,  350 
^to  remove  a  nuisance,  when  to  be  stated,  83,  369 
demand  to  create  a  conversion  in  trover  (see  title  TVov^r,)  156 
RESCUE, 

remedy  for,  138 
plea  justifying  battery  for,  538 
RESIDENCE, 

affidavit  of,  to  plea  of  nonjoinder,  467,  716 
RESPONDEAT  OUSTER, 

judgment  of,  on  plea  in  abatement,  464  to  468 
RESPONDEAT  SUPERIOR,  34,  79,  83,  84 
RETAINER  by  an  EXECUTOR  (see  title  Execator.) 
when  to  be  pleaded,  489 
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KETURN, 

to  writ,  debt  lies  on,  112 
KE VERSION  (see  titles  Assignee.     Tiile,) 

property  in,  remedies  for  injuries  to,  63^  134, 139,  179 
when  reversioner  may  sue,  63,  116,  179 
action  of  trespass  or  ejectment  for,  116, 179,  190 

declaration  for  to  personal  property,  380 

to  real  property,  381,  392 
RIENS  EN  ARRERE, 

plea  of»  in  debt,  482 

in  covenant,  a  bad  plea,  487 

plea  in  bar  of,  in  replevin,  591 
RIEN  PER  DESCENT  ob  DEVISE, 

plea  of,  490 

replication  to  it,  590 
RIGHT  (see  Title.) 

of  way,  plea  of  not  guilty  to,  bow  to  operate,  744 
RIOT  ACT, 

remedy  upon,  143,  7^8  Greo«  4,  c  31 
RULE  OP  COURT  (see  title  Order.) 
SAID, 

when  it  does  not  refer  to  last  antecedent,  289 
SAILOR, 

when  he  may  sue  for  share  of  profits  of  a  voyage,  40 
SALE  (see  titles  Goods  Sold.     Vendor  and  Pureluuer.) 

what  a  variance  in  statement  of  a  contract  of,  808  to  317 
SCIENTER, 

when  material  to  be  stated  and  proved,  82, 133, 137,388 

when  not,  137 

consequence  of  omission,  388 
SCILICET  (see  title  Videlicet.) 

the  effect  of  it,  317,  318 
SaRE  FACIAS, 

when  to  be  brought  on  a  judgment  or  rec(^;nizaiice,  111 

conclusion  of  declaration  in,  420 

when  affidavit  of  truth  of  pleas  in,  necessary,  462 

venue  in,  269 

pleas  to,  485—1  Price,  23 
SCOTLAND, 

law  of,  not  e9  ofieio  noticed  here,  216,  note  (o) 
SEAS, 

Stat  lim.  when  party  beyond,  716 
SECOND  PLEA, 

how  to  commence,  741 
SECOND  eOUNT  (see  title  Several  CawUs.) 
SECTA  (see  title  Suit.) 
SECURITY,  COLLATERAL,  (see  titles  Gtiorimtee.  Surety.) 

when  no  bar  to  an  action,  48,  105 
SEDUCTION, 

form  of  action  for,  134 
SEPARATE  MAINTENANCE, 

form  of  action  in  case  of  non-payment  of,  104,  116 

cannot  be  replied  to  a  plea  of  coverture,  581 
SERVANTS  (see  titles  Agent.    Master  and  Servmt.    Pmties.) 

when  he  cannot  sue  on  a  contract,  7 

when  he  may  sue  for  a  tort^  61,  €KS,  122 

when  be  is  liable  to  be  sued  on  a  contract,  34  to  89 

for  a  tort^  81, 84, 85 


1 
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remedy  for  debauching  of,  or  beaiing  or  entu^ing  away,  21,  126 

traverse  of  defendant  being,  591,  595 
SERVICE  OF  WRITS  Defective,  450  note 
SERVICEABLE  PROCESS, 

coromenceoient  of  actions  by,  704,  &c. 
SET-OFF  AND  MUTUAL  CREDIT, 

in  general,  569 

what  deductions  allowed  at  common  law,  ib. 

what  agreement  authorizes  a  deduction  at  common  law,  available  ander  general  is- 
sue, 570 

statute  2  Geo.  2,  c.  22,  s.  13,  authorizing  set-off,  ib. 

statute  8  Geo.  2,  c.  24,  s.  4,  extending  to  debts  by  specialty,  ib. 

setting  off  not  compulsory  on  defendant,  and  he  may  waive  it,  571 

exception,  ib. 

when  advisable  not  to  set  off,  ib. 

nature  of  debts  to  be  set  off,  and  in  what  actions  allowed,  ib, 

cannot  set  off  attomey^s  bill  until  delivered,  1  Anst.  198 

1,  must  be  mutual  debts,  and  due  in  the  same  character,  and  from  and  to  same 
parties,  ib. 

2,  must  be  mutual  debts^  not  damages,  &c.  ib. 

3,  the  debt  must  be  a  legal  and  not  an  eqaitable  demand,  and  aubBisting,  573 
not  a  debt  barred  by  statute  of  limitations,  ib. 
attorney's  bill  may,  though  not  delivered  a  month,  ib. 
pendency  of  error,  &c.  ib. 

eet-off,  &c.  in  cases  of  bankruptcy,  573 
modes  of  setting  off, 

must  be  pleaded,  &c  573  • 

in  case  of  penalties,  ib. 

by  notice  of  setroff  with  general  issue,  574 

when  a  plea  or  notice  is  preferable,  ib. 

in  case  of  bankruptcy,  ib. 

form  and  requisites  of  a  plea,  or  notice  of  set-off,  574,  575 

if  part  plea  bad,  plaintiff  must  not  demur  to  the  whole  plea,  575 
replication,  &c. 

what  may  be  replied  to  a  plea  of  setoff,  575, 579, 582, 583 

statute  of  limitations  to  be  specially  replied,  575 

in  debt,  584 

where  part  of  plea  is  matter  of  record,  582, 583 

conduct  plaintiff  should  pursue  on  trial,  if  plaintiff  does  not  prove  seUattj  bib 
eet-off  of  cross  demands  for  costs  on  judgments,  <S»:.  ib. 
how  set-off  may  be  avoided  by  declaring  in  tort  or  specially,  144, 210,  289 
when  not,  295,  note  (/) 
SEVERAL  BREACHES, 

now  allowed  under  reg.  gen.  H.  T.  4  W.  4,  227,  243,  739 
SEVERAL  COUNTS,  40S,  (see  titles  Counts,     Declaration.) 

use  of,  on  same  transaction  prohibited,  107, 243,  288,  389,  789 

costs  of  several  issues  how  allowed,  412,  413,  416,  740 

form  of  subsequent  counts,  413 

pleading  to  several  counts  for  same  cause  of  action,  414 

reg.  gen.  Hil.  T.  4  W.  4,  reg.  5,  6,  7,  prohibiting,  ib.  739,  740 

instances  in  declaration,  414  to  416,  739 

]npleas,415,416,  740 
departure  from  rules  how  taken  advantage  of,  416,  740 
costs  of  counts  and  pleas,  412,  416,  740  i 

rule  bow  construed,  416, 417,  740  ^ 
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SEVERAL  CONTRACTS,  43 

SEVERAL  DEFENDANTS  (see  titles  Pio-ties,    Pleas.) 
SEVERAL  PLEAS  (see  title  Pleas,)  560  to  568 
in  general,  560  to  563 

1,  under  stat.  4  &  5  Anne,  c.  16,  ib.  701 
confined  to  Courts  of  Record,  560 

what  double  pleas  allowed  in,  560  to  562 

not  allowed  in  inferior  Courts,  560 

if  pleaded  plaintiff  may  demur,  ib. 

or  treat  same  as  a  nullity,  ib. 

each  plea  must  be  valid  in  itself,  562,  563 

each  ground  of  defence  substantially  different,  562 

form  of  pleading  a  subsequent  plea  before  reg.  gen.  Hil.  T.  4  W.  4,  ib. 

of  the  rule  to  plead  double,  563 

2,  since  reg.  gen.  H.  T.  4  W.  4,  ib.  741 

when  inconsistent  pleas  may  be  pleaded,  564,  740,  741 
instances  where  several  pleas  allowed,  564,  565, 740,  741 
of  pleas  by  several  defendants,  565  to  568 
SEWERS'  RATE, 

replevin  lies  to  try  legality  of,  161 

avowry,  &c.  for,  499 

general  issue  in  trespass  sufficient  if  defendant  justify  seizing  fcnr,  502 

liability  of  contractor  with  commissioners  for  iorts^  TI^  84 

trespass  by  commissioners  of  sewers,  176 
SHAM  PLEAS, 

in  general,  541 

what  are  so  considered,  so  that  plaintiff  may  sign  judgment,  541  to  545 

what  may  be  pleaded,  543 

consequence  of  plea  Appearing  to  be  false,  541 

by  executor,  544 

plaintiff  may  amend  without  costs,  dsc.  544 

attorney  liable  to  pay  costs  of,  541,  n.  (z) ;  1  Chitty  Rep.  182 
SHARES, 

assumpsit  to  recover  back  money  paid  on  them,  354 
SHERIFF  AND  OFFICER  (see  also  title  Escape.) 

when  sheriff  liable  for  acts  of  Officer,  82,  84,  171,  185,  197 

high  sheriff  in  general  to  be  sued,  62 

executor  of,  when  liable,  90 

remedy  against,  form  of,  134 

when  trover  lies  against,  82,  151,  154 

when  trespass  does  not  lie  against,  130,  171,  183 

when  trespass  lies  against,  for  abuse  of  process,  171,  185 

case  against,  for  not  arresting,  138 
for  false  return,  &c.  ib. 

remedy  against,  for  not  paying  year's  rent  under  execution,  143 
declaiation  for,  389 

how  to  be  sued  by  assignees  of  bankrupt,  for  levying  after  acts  of  bankruptcy,  130 

when  action  does  not  lie  against,  for  money  had  and  received,  under  a  di«puted 
execution,  353 

sheriff  may  sue  stranger  in  trespass  for  injury  to  goods  in  his  possession,  170 

when  they  should  not  join  in  plea  with  another,  567 

sheriff^s  vendee  when  not  liable,  171 

writ  of  inquiry  before,  717,  718 
fiHIP  (see  also  titles  Otimer  of.     Captain.) 

captain  of,  when  he  may  sue,  7,  61,  151 ' 

or  be  sued,  35, 84 

sailor,  when  he  may  sue  for  proportion  of  earnings,  40 
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aWP—icofUinued,) 

xemedy  for  negligently  navigating  of,  128,  172 
case  for,  ib.  see  11  Price,  606 
who  against,  41,  84 
SIGNATURE, 

under  statute  against  frauds,  need  not  be  ayeixed  in  dedazation,  222, 903 
aliter  in  plea,  303,  534,  566 
SIGNATURE  op  COUNSEL, 

when  necessary  to  pleadings,  643 
SIMILITER  (see  also  title  Replieation.) 
when  proper  to  a  plea,  578,  599 
form  of  it  in  a  replication,  and  consequence  of  mistake,  600 

in  a  rejoinder,  651 
when  plaintiff  may  add  it,  652 
SIMPLE  CONTRACT  (see  titles  AsgumpsU.    Debt.) 

debt  on,  against  an  executor  or  administrator  when,  97,  110,  113 
SLANDER  (see  also  titles  Case.    Lmuendo,) 
who  may  join  in  action  for,  64 
when  husband  and  wife  should  join  for,  73 
remedy  against  whom, 

for  written  slander  lies  against  two,  86 
for  verbal  only  against  one,  ib. 
against  husband  and  wife,  92 
what  a  publication,  Toogood  v.  Spyring,  4  Tyr.  582 
form  of  action  for,  case,  131,  133 
declaration  in,  in  general,  369 

1,  inducement  of  plainttfi^s  character  and  innocence,  and  of  introductory  mat- 

ter, 400  to  403 

inducement  of  trade,  &e.  when  necessary,  ib.    ' 

2,  coUoquium  of  plaintiff's  trade,  &c.  403, 404 

3,  statement  of  the  libol  or  words,  and  publication  thereof,  404  to  406 

4,  the  innuendoes,  406  to  408 

5,  the  damages,  395  to  399,  406 

how  to  state,  ib. 
how  words  to  be  construed,  &c.  219 
pleas  in,  before  the  new  rules, 

1,  general  issue,  when  sufficient  and  proper,  491  to  494,744 

2,  when  to  plead  specially,  494  to  497 
form  of  plea  justifying,  ib. 
statute  of  limitations,  498 

replication  in  what  sufficient,  590,  606 

new  assignment  in,  when  proper,  636 
SOLVIT  AD  OE  POST  DIEM, 

when  proper,  484,  485, 740 

replications  to,  584 
SON  ASSAULT  DEMESNE, 

must  be  pleaded  specially,  501 

when  not  adyisable  to  plead  it  on  account  of  ootts,  &c.  508,  509 

replication  to  a  plea  of,  when  de  injuria  proper,  592,  593, 627,  632,  635 

when  not,  ib.  627 

new  assignment,  when  proper  or  not,  ib. 
SPECIAL  CASE, 

may  be  stated  without  proceeding  to  trial,  720,  734 
SPECIAL  COUNTS,  (see  the  respectiye  actions.) 

as  to  declaring  specially  in  general,  285,  339 
SPECIAL  DAMAGE,  (see  tiUe  Damage.) 
SPECIAL  JURIES, 

costs  of,  721 
SPECIAL  ORIGINAL,  (see  title  Prcscipe.) 
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SPECIAL  PLEAS,  (see  title  PleaSf  and  the  respeetive  actions.) 

as  to  pleading  in  general,  501 
SPECIALTIES,  (see  titles  Debt.    Deed.) 

assumpsit  upon,  or  in  respect  of,  103, 104 

debt  on,  1 10 

covenant  on,  115,  118 
SPECIAL  VENUE  (see  title  Venue,)  711 

limitations  of  actions  on,  351,  851 
STAKEHOLDER, 

when  liable  to  be  sued,  36, 37 

money  had  and  received  against,  351,  354 
STALLAGE,  assumpsit  for,  101 
STAMP, 

trover  lies  for  unstamped  agreement,  147  [and  note  (k) 

when  plaintiff  may  resort  to  common  counts,  where  instrument  not  stamped,  340 

advantage  of  declaring  specially  in  relation  to,  289 
STATUTE  AGAINST  FBAUDS,  (see  title  Frauds,  Statute  against.) 

must  be  pleaded  specially,  480,  528,  743 
STATUTE  OF  LIMITATIONS,  (see  title  LimiMums,  StattUe  of.) 
STATUTE  MERCHANT, 

debt  lies  on,  111 
STATUTE  STAPLE, 

debt  does  not  lie  on.  111 

lies  on  recognizance  in  nature  of,  ib. 
STATUTE  OF  USES, 

how  to  plead  deeds  operating  under  it,  365 

no  profert  necessary,  ib. 

consideration  of,  to  be  stated,  366 
STATUTE,  (see  title  Penal  Statutes.) 

when  they  allow  action  at  common  law  or  on  statute,  96  note 

assumpsit  lies  on,  when,  106 

debt  upon.  111 

case,  143 

when  action  lies  on  penal  statute,  and  parties  to.  111,  143 

declaration  on  penal  statute,  (see  title  renal  Statute,)  371  to  374 

venue  in  actions  on,  271 

how  to  describe  passing  of,  215 

of  what  matters  relating  to,  courts  ex  officio  take  notice,  214,  215 

when  recently  made,  when  necessary  to  state  fact  took  place  after,  ib, 

variance  in  setting  out,  how  taken  advantage  of  216 

excepting  proviso  or  clause,  how  and  when  to  be  pleaded,  229,  309,  334 

public,  ought  not  to  be  set  forth,  but  only  referred  to,  215,  316 

pleas  to  debt  on,  486 

replication  to  such  pleas,  588 

recital  in  public  act,  evidence  of  fact  recited,  215,  note  (%) 
STRIKING  OUT,  vol.  ii.  440 
SUB-AGENT, 

when  liable  in  trover,  156 
SUBMISSION  TO  ARBITRATION,  722 
SUBSCRIBERS, 

liability  of,  38 
SUBSTITUTED  CREDIT, 

when  it  merges  original  liability,  48 
SUGGESTION, 

in  lieu  of  imparlances,  438,  439, 738 

in  a  replication  of  death,  &c. 

of  breaches  in  debt  on  bond  in  declaration,  Stc.  584  to  588 

the  like  in  replication,  ib. 


1 


840  INDEX. 

SUIT, 

at  the  end  of  declaration,  nature  of,  420 
SUMMONS,  WRIT  OF, 

introduction  of,  by  2  W.  4,  c,  39,  s.  94, 704, 709 

commencement  of  declaration  on,  242,  285,  730 

against  member  of  parliament,  448,  712 
a  peer,  ib. 
SUPERFLUOUS  COUNTS, 

when  struck  out,  408,  412 
SURETY,  (see  title  Guarantee.) 

action  against,  on  his  collateral  undertaking,  103,  113 

declaration  against,  ib.  321,  330 

may  sue  his  co-surety  for  contribution,  39 

executors  of,  when  not  liable,  50,  51,  715 

in  case  of  death  of,  when  equity  will  not  relieve,  ib. 

not  discharged  by  collateral  security  from  principal,  104,  5 

though  judgment  obtained  Ihereooi  ib. 
SURGEON, 

assumpsit  against,  102 

case  against,  when  form  of  action,  134,  <S^. 

declaration  for  negligence,  384 
SURPLUSAGE, 

what  is,  228  to  232 

consequence  of  it,  not  demurrable,  when,  226  to  230 

in  an  inducement,  when  not  material,  292, 400, 401 

still  is  possessed^  may  be  rejected,  382 

in  stating  consideration,  300 

in  an  innuendo^  406, 408 

in  stating  slander,  405 

in  stating  plaintiff's  title,  dec.  in  tort^  228,  385 

in  stating  (or^  391,  393 

in  a  plea,  when  it  prejudices  or  not,  457, 8 

in  a  replication  in  abatement,  what  rejected  as,  46& 
SURr-REBUTTER, 

nature  and  requisites  of,  651 
SUR-REJOINDER, 

nature  and  requisites  of,  652 
SURVEYOR  OF  HIGHWAYS,  &c. 

not  liable  for  work,  38 
SURVIVOR,  (see  title  Parties.    Partner.) 

when  to  sue,  19,  67 

what  demands  he  may  join,  19,  67,  201,  202 

when  to  be  sued,  50,  86 

what  demands  may  be  joined,  ib.  201,  2 
SURVIVORSHIP  of  action,  19,  68,  69,  89 
TALITER  PROCESSUM  EST,  I  Saund.  92,  note  2 
TENANT  FOR  LIFE, 

bill  in  equity  for  waste  against  personal  representative,  70 
TENANT,  (see  also  titles  Landlord  and  Tenant.     Use  and  Occupation.     Waxte^y 

when  liable  for  removal  of  virgin  soil,  147 

in  possession  under  illegal  lease,  may  support  trespass  when,  176 

remedy  by  incoming  against  outgoing,  for  tort^^  147,  172 

may  support  trespass,  when,  176,  7 

for  years,  cannot  support  trespass  for  carrying  away  trees,  179' 

aliter  for  cutting  them,  when,  170 
TENANT  AT  SUFFERANCE, 

may  support  trespass,  176 

cause  agaist,  for  wilful  waste,  140 
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TENAW  IN  TAIL, 

trover  by,  for  trees,  149 
TENANT  AT  WILL, 

tenancy  of,  when  determined  by  fboffinent^  §sc.  17& 
may  support  trespass,  176 
when  liable  in  trespass^  179 
TENANCY  iw  COMMON, 

when  to  be  replied  specially,  694 
TENANTS  in  (X>MMON«  (see  tiUe  ParHes.) 
actions,  &e.  d^, 

when  may  Join  of  sever  in  action  ex  contractu^  13,  IS 
when  they  must  join  in  action  for  a  tart^  65 

in  replevin,  163 
most  sever  in  an  avowry  for  rent,  12, 13, 65, 169, 566 
how  to  avow  and  make  cognissance,  566 

bow  to  avow  and  make  cognizance  for  a  distress  damage  feasant^  ib^ 
when  cannot  sue  each  other  ex  contractu^  89 
in  fort,  79, 156,  173, 179 
ejectment  and  for  mesne  profits,  79, 191, 195 
roust  sever  in  real  actions,  when,  62,  65 
actions,  difc.  agcanetj 

how  to  be  sued,  41,  87 

when  they  must  be  jointly  for  torts  relating  to  their  land,  BB,  87 
when  must  plead  specially,  156 
when  to  be  replied  specially,  594 
TENANTS  (JOINT),  (see  tide  JoitU'Tenante,) 
TENDER, 

when  not  necessary  to  be  stated  by  plaintiff  anid  readiness  sufficient^  8St4y  SSW,  827 
plea  of, 

in  assumpsit,  479 
in  debt,  461^  485 
in  covenant,  488 
In  trespass,  506 
in  bar  in  replevin,  593 

when  cannot  be  pleaded  with  general  isesue  to  the  whole,  560 
bow  to  conclude,  558,  659 
cannot  plefid  in  action  for  unliquidated  damages,  4  Nev.  &  Man.  200 
replications  to  a  plea  in  assumpsit^  579  to  5^ 
in  debt,  ib.  564 
in  trespass,  598 
TENEMENT, 

when  too  general  a  description  in  pleading,  189,  and  note  (0,  370 
TERM, 

executor  of  lessee  of,  when  liable  to  be  sued,  49 
TEKMOS, 

when  exectltor  of,  may  support  covenant  for  rent,  32 
TERMS^  (see  title  TUle  of  Term.) 

statute  regufating,  1  Wm.  4,  c.  70,  s.  6—218 
duration  of,  dec.  ex  officio  noticed,  &c.  ib. 

statement  of,  in  a  declaration,  (see  TUU  of  Term,)  292  to  295,  738^ 

in  a  plea  in  abatement,  455 
in  a  plea  in  bar,  549 

Reg.  Gten.  Hil.  T.  4  W.  4,  respecting,  549^739 
TESTATUM  EXISTIT, 

setting  out  deed  by,  in  a  declaration,  233,  534 

in  a  plea,  ib. 
THAMES, 

extent  off  judicially  taken  notice  of,  219 

Vol.  !•  106 
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THEN  AND  THERE, 

in  stating  time  and  place,  ethci  of,  259,  and  note  {») 
THPRE, 

when  it  does  not  refer  to  last  antecedent,  239 
TIME, 

of  performance,  903 

how  calculated,  217,  and  notes 

date  of  instrument,  911,  and  note  (n,^  258,  647 

of  what  time  courts  ex  f^icio  take  notice,  217 

statement  of  it  in  declaration,  257  to  260,  263, 266 

in  stating  a  material  fact,  257,  dec. 

how  often  to  be  stated,  ib.  261 

when  not  necessary  to  be  stated,  258 

when  precise  time  not  mtterial,  257, 258 

in  stating  contracts,  ib. 

in  debt,  364 

in  stating  tort$,  256,  393, 894 
when  torts  may  be  stated  to  have  been  committed  on  serend  days,  258, 893, 894 
no  cause  of  action  or  damages  to  be  stated  after  commenoemeAt  of  action,  258, 

dec. 
laying  impossible  day,  258,  and  note  (k) 
inconsistency  in  dates,  259 
how  laid,  258, 259 

when  mistakes  aided,  258, 259,  671, 675,  681 
statement  of  it  in  plea,  522,  538,  539,  553 

when  not  traversable,  257,  614, 647 

when  immaterial,  and  not  a  departure,  647 
new  assignment  as  to  the  time,  627,  628,  dec.  632,  die. 
how  obtained  by  a  dilatory  plea  or  demurrer,  (see  title  Sham  Plea) 
of  pleading  between  10th  August  and  24th  October,  730 
TITHE, 

action  for  not  setting  out,  lies  against  two,  86 
lies  at  suit  of  an  executor,  69 

whether  it  lies  against  an  executor,  90 

form  of  remedy,  101,  1 12,  369,  682 
when  action  lies  for  value  of,  101,  112 

remedy  for  not  carrying  away,  139,  884 
for  obstructing  proprietor  from  carrying  away,  138 
ejectment  for,  138 

trespass  lies  by  owner  of,  against  occupier,  fpr  injury,  169 
TITLE  DEEDS, 

property  in,  accompanies  ownership  of  estate,  121, 122 
remedy  for,  ib. 
TITLE  OF  ESTATE  (see  titles  Dedaration.    EjeetmaU.    Pleae.    RepHcaium-) 
statement  of  it  in  declaration, 

when  it  must  be  stated  in  covenant  or  debt,  363  to  365,  375 

derivative  title,  363  to  365,  368 

unnecessary  statement,  when  it  does  not  vitiate,  when  not  traversable,  363 

in  actions  of  tort^  when  necessary,  and  how,  379  to  383,  897  to  399 

when  not  traversable  (see  title  Ettoppei^)  364 
what  variance  in  statement,  385  to  387 
statement  of  it  in  a  plea, 

when  title  to  land,  dec.  may  be  given  in  evidence,  500,  492,  3, 4 

right  to  easement  must  be  pleaded,  505 

statement  of,  under  2  dc  3  W.  4,  c.  71,  s.  5, 383,  512,  520,  718, 14 
statement  of  it  in  a  replication, 

when  necessary,  619,  20 
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in  trespant  il>» 

when  it  need  be  answered  in  replication,  607 
when  it  mny  be  traversed  in,  61 1 
TITLE  OF  COURT, 

what  in  declaration,  262, 268, 730 
in  a  plea,  549 
in  a  replication,  598 
TITLE  OF  DECLARATION, 
former  practice  as  to,  263 
the  present  practice,  263  to  266,  730 
consequences  of  mistakes  in,  264 
TITLE  OF  TERM, 

of  a  declaration,  262  to  265, 730 
of  a  plea, 

of  what  term  formerly  in  case  of  a  plea  in  abatement,  437, 456,  549 

of  a  plea  in  bar,  549 
of  a  replication,  598 
TOLLS, 

who  to  sue  for,  7, 11,  106 

debt  or  assumpsit  for,  101, 109  • 

inddniatut  oMsumpiU  for  ffoods  due  for,  101 
remedy  for  disturbance  of,  142 
declaration  for  disturbance  of,  877,  382,  368 
plea  of  distress  for,  592 
prescription  to  distrain  for,  dsc.  616 
TOK&STONE, 

defacing,  dec.  142, 174 
TORTS, 

when  eiecutor  of  deceased  may  sue  for,  20,  68, 70, 91, 715 
costs  now  in  general  payable  to  acquitted  defendant,  88 
TRANSPORTATION,  (see  title  Pardon.) 

replication  to  plea  of  coverture  that  husband  is  eioUUer  martmts^  581 
TRAVERSE,  (see  titles  De  b^uria.    Denial,  ^.) 
defined  to  be  synonymous  to  denial,  604 
fcrmal  traverse,  what,  and  language  of,  605 
when  more  than  one  &ct  may  be  put  in  issue,  ib. 

what  must  be  put  in  issue,  606 
1st,  seneral  denial  of  the  whole  plea,  or  de  injuria^  when  allowed,  dsc.  606  to  610 

form  of  it,  610 
2d.  denial  of  only  part  of  the  plea,  611  to  622 

1st  what  fact  may  be  dented,  611  to  615 
of  immaterial  traverses,  612,  621 
must  be  of  a  material  Act,  611 
may  be  of  matter  under  a  videlieet,  ib 
only  of  matter  expressed,  dec.  ib. 
when  of  command,  ib.  595 

not  of  matter  which  defendant  estopped  to  denyt  611 
not  of  immaterial  time,  place,  or  other  matter,  621 
not  of  intent,  612,  621 
not  of  matter  of  law,  612 
not  on  a  negative  allegation,  613 
not  too  large,  541,  613 
when  divisable,  614, 5  B.  &  Adol.  893 
nor  to  narrow,  616 
Sd.  modes  or  form  of  such  denial,  616  to  032 

L  protesting  a  part,  de  injwria  otegue  teeidno  commo^  616  to  6Id 
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TRAVERSE— (  earUinued. ) 

2.  a  direct  denial  of  a  pajrticular  allegauon  wilfaout  a  bnul  tnurciae, 

618 
J3.  a  formal  travene,  619 

when  improper  or  notAdviaable,  Ik 
when  necessary,  ib. 
form  of  it,  620 

inducement,  ibu 
beginning  of  the  tiBTene,  ifa. 
language  of,  621 
conclusion  of,  551, 639,  741 
when  a  traverse  aAer  a  traverse,  621 
consequence  of  improper  and  immaterial  trayeneai  Hi* 
defects  in,  when  and  how  aided,  620 
3d.  denial,  showing  a  particular  breach,  ib. 
when  proper  or  not  in  a  piea«  of  time  or  place,  505, 556,  611 
when  too  large,  613,  541 

when  plaintiff  may  vary  from  defendant's  traveiae  of  time  or  place,  621 
TREASON, 

plea  of  attainder  of  plaintiff  of,  448 
TREASURER,  (see  title  Parties.) 
when  he  cannot  sue,  7 
pleadings  in  actions  by,  14 
TREES,  (see  titles  Fixtures.    Landlord  md  Tenwtt.    Real  Property.) 
actions  relating  to,  63 

by  or  against  executors,  69, 91 
ease  for  waste  to,  61, 149 
trover  for^  149,  156 
trespass  for  cutting  of,  175,  179 
right  if  they  divide  estates,  79,  note  («) 
TRESPASS,  (see  title  Trespass,  Actiam  of.) 
meaning  of  the  word,  69, 170 

when  executor  or  administrator  of  deceased  maf  sue  for^  20, 68, 70,715 
TRESPASS  AB  INITIO, 

the  nature  of  it,  173,  179,  180 
when  trespass  lies  for  it,  ib. 
replication  of  matter  of,  636 
TRESPASS  FOR  MESNE  PROFITS,  (see  Utle  Mesne  Profits.) 
TRESPASS,  ACTION  of, 

when  executor  or  administrator  of  deceased  may  sue  Cor,  20, 68, 70,  715 
definition  and  general  nature  of  action,  166 
by  and  against  whom  it  lies,  (see  title  Parlies  to  Action^)  60  to  93 
general  points  governing  this  action,  125  to  132 

lies  only  for  injuries  committed  with  force,  and  imnoediatCp  125, 126«  166 
when  party  may  waive  trespaas  aad  sue  in  assumpsit,  100,  107 
when  to  waive  trespass  and  sue  in  case,  139 
concurrent  remedy  with  trover,  161,  139, 154, 171 
costs  now  payable  to  acquitted  defendant,  88 
for  what  injuries  not  under  color  of  process. 

Cor  plaintiff  *s  own  personal  injury,  167  to  180 
to  the  person, 

to  what  absolute  rights,  167 
to  what  relative  rights,  ib. 
io  personal  property, 

by  executor  or  administrator  of  decaaaed,  20, 70, 715 
to  what  property,  168 

animals  domiciled  and  feoe  naUun^,  i&e«.ih» 
plaintiff  ^8  interest  therein,  ib. 
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TRESPASS,  ACTION  0T,—{e(mtinned,) 
for  what  injuries  not  under  color  of  procew-— (cMtltrticed.) 
to  personal  ^voperty'^continued,) 

actual  or  constructive  possession  and  property  necessary,  ib. 
general  owner,  who,  169 
bailee,  who  has  an  interest,  ib. 
bailee  having  no  interest,  170 
mere  bare  possession,  ib« 
assignees  of  bankrupt,  ib. 
the  injury,  171 

for  what  illegal  taking,  ib. 
for  what  other  injury,  ib.  to  178 
for  a  trespass  ah  initio,  172, 179,  180 
to  real  property,  173 
to  what  property, 

must  be  corporeal,  6do,  173,  174 
the  plaintiff's  interest  therein,  175 
actual  possession  requisite,  ib. 
what  possession  sufRcient,  ib. 
exclusive  possession  necessary,  ib.  to  178 
reversionary  interest  insufficient,  179 
executor  and  administrator,  when  may  sue  for,  30,  70,  715 
the  injury,  nature  of,  178 

an  entry  of  defendant  essential,  ib. 
what  entry  sufficient,  ib. 
nonfeazance  will  not  suffice,  ib. 
when  it  lies  against  a  lessee,  joint  tenant,  &c.  179 
for  the  act  of  an  agent,  servant,  cattle,  &Be.  when,  180,  181 

when  the  principal  is  not  liable,  ib. 
for  what  injuries  under  color  ofprocets,  and  what  not,  181 

1.  where  an  erroneous  judgment,  die.  is  given,  ib. 

2.  when  the  court  has  no  jurisdiction,  182 

8.  when  the  proceedings  were  defective,  184 

4.  where  the  process  was  misapplied,  dee.  185 

5.  when  the  process  is  abused,  &c.  ib. 

6.  where  the  ministerial  officer  has  acted  without  warrant,  ib. 

7.  where  the  process  was  legal  but  maliciously  issned,  186 
pleadings,  costs,  and  judgments  in,  in  general,  ib. 

pleadings  in,  in  pafticular, 
declaration  in, 

title  of  court  and  date,  262  to  266,  730 

venue  in,  (see  title  7entte,)26dto278,741 

commencement,  280  to  386,  730 

Btatement  of  the  matter  or  thing  affected,  376  to  878 

of  the  plaintiff's  right  or  interest,  878  to  385,  713 

variances,  385  to  387 

of  abuttals  of  closes,  744 

of  the  injury,  387  to  3M 
statement  of  the  damages,  395  to  309 

aiia  enormia^  397 
several  counts,  408  to  418, 739 
conclusion,  418  to  4SiO 
pledges,  now  to  be  omitted,  420,  781 
defects,  when  aided,  421,  671  to  684 
atatemeotof  abuttals  in  action  ftiors  dmmmJregU^  979, 280. 
744 
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TRESPASS,  ACnON  op— (conitmierf.) 

pleM  iO|  (see  title  Plea  and  particular  tiiUM,) 

general  issue  in,1n  general,  when  formerly  proper,  800,  507 
alleging  right  of  defendant  generally,  713 
when  advisable  not  to  plead  it,  507, 506, 639, 640 
special  plea  in  general,  when  proper,  ib. 
in  trespass  to  persons, 

when  plea  should  be  special,  500,  501 
in  trespass  to  personal  property, 

when  plea  should  be  special,  502 
in  trespass  to  real  property, 

when  plea  should  be  special,  502  to  506 
in  actions  against  justices,  &c.  506 
when  not  advisable  to  plead  specially,  507 
plea  of  not  guilty,  what  to  put  in  issue,  520, 744 
when  several  pleas  allowed  in,  under  Reg.  Gen.  HiL  T.  4  W.  4, 
565,  740, 744 
ReplieaiionM  in  (see  title  Beflicatiom.) 
R^ainderB  in  (see  title  lU^oinder,) 
New  AitigrunenU  in  (see  title  New  AuignmeiU.) 
TROVER,  ACTION  OF, 

general  nature  and  applicability  of,  146 

1.  in  respect  of  what  personal  property  it  lies,  146  to  148 

2.  what  interest  the  plaintiff  must  have,  148  to  153 

1.  of  an  absolute  property,  148 

2.  a  special  property,  151 
8.  a  right  of  possession,  152 

3.  for  what  injury  and  what  amounts  to  a  conversion^  153 

1.  a  wrongful  taking,  153 

2.  assumption  of  property,  154 

3.  a  wrongful  detention,  156 

1.  when  a  demand  necessary,  157 

2.  who  should  demand,  ib. 

3.  upon  whom  demand  to  be  made,  158 

4.  how  made,  159 

5.  demand,  when  made,  ib. 

6.  of  the  refusal,  160 
against  whom  it  does  not  lie,  die.  154 

if  action  against  several  a  joint  conversion  by  all  must  be  proved,  86 
in  relation  to  husband  and  wife,  93 
when  servant  liable  for,  84 
when  sheriff  not  liable  for  action  of,  85 
carriers,  agents,  tenants  in  common,  dEC.  155 
how  far  trespass  and  trover  are  concurrent  remedies,  161, 171 
when  preferable  to  assumpsit,  147 
liability  of  tenant  for  removing  virgin  soil,  147 
when  a  concurrent  remedy  with  assumpsit,  100 
pleadings,  die.  therein,  in  general,  161 
pleadings  therem,  in  particular, 
declaration, 

title  of  court  and  date,  262  to  266, 780 

venue  in,  (see  title  Venue,)  268  to  273, 241 

commencement,  280  to  286, 780 

statement  of  th6  ^natter  or  thing  affected,  376  to  378 
^  of  the  plaintiff 's  right  or  interest,  378  to  385 

in  case  of  husband  and  wife,  74 

of  the  injury,  387  to  393 

pledges  now  to  be  omitted,  420, 781 
specU  plea  in,  whfa  advisable  or  good,  498, 499, 628,  £29,  66 
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TRUSTEE  (tee  tide  CeHui  que  Trust.) 

when  he  must  sue,  2,  8,  8,  414 

under  a  composition  deed  cannot  sue,  when,  11^  15 

of  married  women  paying  maintenance,  when  he  may  sue  husband  in  assumpsit, 
104 

qualified  right  to  use  the  name  of  a  trustee,  8 

liability  of  executor  and  trustee,  34, 715 

when  cestui  que  trust  may  sue,  34 

when  he  may  sue  in  trover,  151 

cannot  sue  for  injury  to  land  when  cestui  que  trust  in  possession,  62 

when  he  may  be  sued  and  when  not,  36,  37|  60,  77 

when  cestui  que  trust  may  sue,  2,  60 

auctioneer  and  stakeholder  considered  as  such,  37 

pleadings  in  actions  by,  15 
TRUSTEES  OF  COMPANIES, 

how  to  sue  and  be  sued,  14,  38,  n.  Ih) 
TURNPIKE  ACT, 

commissioners  of,  how  to  sue,  14 

liability  of,  and  persons  under  them,  88,  andtd.  note(i). 

persons  acting  under,  may  plead  general  issue,  507, 715 
UNLIQUIDATED  DAMAGES, 

when  assignee  may  sue  for,  23,  n.  (v) 
UNCERTAINTY  (see  title  Certaintp.) 

when  and  how  aided,  236,  261,  677 

must  be  demurred  to,  ib. 
UNDER  LESSEE, 

when  not  liable,  50 

when  liable  for  nuisance,  80 
UNDERTOOK, 

word  not  essential  when,  98,  n.  (y) 
UNNECESSARY  MATTER  (see  tide  '<  Surplusage:') 

introduction  of,  forbidden,  229,  n.  {x) 

when  may  be  demurred  to,  230 
UNITY  OF  POSSESSION,  Peake  Add.  152 
UNIFORMITY  of  PROCESS  ACT, 

2W.4,c.  89,704to712 
USE  AND  OCCUPATION, 

when  assumpsit  lies  for,  7, 11, 106,  844,  345 

when  not,  107 

assumpsit  for,  form  of  count,  344 

debt  lies  for,  109 

defendant  estopped  from  disputing  landlord's  title,  when,  188, 488,  and  note  ((), 
561 
USURY, 

when  deed  Toid  for,  assumpsit  lies,  when,  105 

might  before  Reg.  Gen.  Hil.  T.  4  W.  4,  have  been  given  in  evidence  in  assumpsit, 
477,  748 

must  be  pleaded  in  actions  on  specialty,  484,  748 

replication  to  a  plea  of,  in  assumpsit,  581 

debt,  584 

venue  in  action  for,  272 
VARIANCE  (see  titles  Declarations,    Pleas,  and  difereni  actions,) 

on  trial  before  sherifT,  4  Tyr.  271 

between  writ  and  declaration  cannot  be  pleaded,  244, 450 
how  to  be  taken  advantage  of,  ib. 
in  names  of  the  parties,  244  to  247,  802 
in  number  of  parties,  248, 716 
in  the  character  in  which  the  parties  sue,  &c.  250 
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VARIANCE— (cofUtnifed.) 

in  the  cause  and  form  of  actioD,  253 
in  slander,  3  Tyr.  844 
io  a  declaration  in  assumpsit  (see  title  Assmnpnl^)  296  to  di7|  666 

in  debt,  367 
in  case,  385  to  387 
in  dav,  or  time,  or  place,  when  not  material  (see  titles  Time*     Vame^)  976, 277, 

893,394 
in  stating  law,  220, 230, 231 

in  stating  act  of  parliament,  how  taken  advantage  of,  215,  216 
in  matter  of  inducement,  when  material,  292,  9nS5 
in  stating  consideration,  when  material,  6zc.  297 
between  the  statement  and  evidence,  305  to  317 
amendment  of,  319,  704,  719 
VENDOR  AND  PURCHASER  (see  titles  Goods  SoU.    Ptirchaser.) 
assumpsit  against  vendee  for  not  accepting  goods,  102 

for  not  delivering  bill  in  payment,  ib. 
upon  warranty,  104 
against  vendor  for  not  completing  contract,  ib. 
debt  in  detinet  lies  for  goods  sold,  109, 121, 122 
purchaser  may  sue  for  breach  of  good  title,  though  committed  while  vendor  bad 

estate,  19 
purchaser  of  goods  from  sheriff  under  ezecutioo,  when  not  liable  to  be  aoed,  SO 
VENUE  (see  title  Place.) 

of  what  places  courts  take  judicial  notice,  218 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  242, 276,  279,  741 
when  bail  discharged  by  mistake  in,  244, 270 
in  a  declaration, 

general  rules  as  to  laying  it,  266  to  268 

may  be  tried  in  any  county,  Chanc.  Bill,  14th  March,  1888 
when  locals  must  be  laid  inreal  cotmty^  268 
real  actions,  die.  ib. 
ejectment,  ib. 

in  action  for  mesne  profits,  194 
actions  for  injuries  to  real  property,  ways,  to.  2618 
trespass  and  replevin,  ib. 

when  no  remedy  here  where  land  is  laid  out  of  England,  ib. 
may  be  laid  in  another  county,  with  cooeent,  aad  hj  leave  of  dM 

court,  ib. 
option  of  one  of  several  counties,  when,  269 
in  debt  or  scire  facias^  on  recognizances,  ib. 
debt  for  rent'^harge  against  pernor  ai  profits,  ib« 
local  custom,  &^c.  ib. 

power  of  judge  to  direct  local  actions  to  be  tried  in  any  oensiy, 
719 
when  transitory,  269 

actions  for  injuries  to  the  person  or  personal  property,  ib.- 
actions  on  contracts,  270 
when  advisable  to  lay  it  in  proper  county,  ib.- 
fai  actions  on  leases^  270 

transitory  between  lessor  and  lessee,  ib. 
though  land  lie  abroad,  ib. 
in  the  detinet  against  an  executor,  ib. 
is  local  in  the  debet  and  detittet  against  executor,  ib. 
transitory  in  covenant  by  assignee  of  lessor  against  lessee,  2ffl 
or  in  covenant  by  lessee  aga'mst  assignee  of  reversion,  ib^ 
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YENVE— {continued.) 

in  declaration — (continued,) 

local  in  debt  by  assignee,  &c.  of  reversion  against  lessee,  ib. 
local  in  action  by  or  against  assignee  of  lessee,  ib. 

or  against  executors  of  lessee  in  debet  and  detinet^  ib. 
local  by  statutes^  271 

actions  on  wbat  penal  statutes,  ib. 

does  not  relate  to  actions  on  all  penal  statutes,  272 

in  actions  against  justices  of  the  peace,  &c.  and  other  public  officers,  272, 

273 
where  the  cause  of  action  arises  in  two  counties,  272 
in  action  for  usury,  ib. 
mode  of  stating  the  venue,  274  to  277 
in  margin,  274 
as  to  statement  and  repetition  of,  in  the  body  of  the  declaraticMi,  242, 276, 

279,  741 
when  a  particular  parish  or  place  to  be  stated,  ib.  275,  276 
in  inferior  courts,  275 
recent  alterations  respecting,  242,  276,  279 
no  venue  to  be  stated  in  body  of  declaration,  279,  331,  741 
repetition  of,  no  ground  of  demurrer,  662 
Reg.  Gen.  Hil.  T.  4  W.  4,  in  trespass,  279, 744 
statement  of  name  of  abuttals,  ib. 
where  the  matter  has  occurred  abroad,  275 
in  stating  matter  of  record,  276 
should  be  stated  distinctly  to  every  material  fact,  ib. 
when  the  place  is  or  is  not  material,  275  to  277 
in  case,  trespass,  and  replevin,  269,  277,  279, 394 
consequences  of  mistake  and  when  aided,  277  to  280 
in  a  plea  in  abatement  not  necessary,  458 
in  a  plea  in  bar,  not  necessary,  538 

when  material,  522,  538 
VERDICT, 

amended,  when,  511  note, 
when  not  to  be  taken  generally,  411,  412 
what  defects  cured  by,  421,  673  to  682 
when  a  count  in  part  defective  aided,  377,' 682, 2  Tyr*  468 
in  a  plea,  568 
VERIFICATION, 

when  a  plea  should  conclude  with  it,  557 
when  a  replication  should  so  conclude,  642,  643 
the  word  *'  verify"  for  "  certify"  not  material,  643 
VICAR  (see  title  Rector.) 
VIDELICET,  (see  title  ScUicU.) 

effect  of  it,  317, 318 
matter  laid  under  it,  when  material,  is  traversable,  611 
VI  ET  A.RMIS, 

meaning  of  the  words,  126 

when  necessary,  and  consequence  of  omission,  282,  387 
when  improper  in  case,  145 
VIRGIN  SOIL, 

tenant  when  liable  for  removal  of,  147 
VIRTUTE  CUJUS, 

when  the  allegation  is  traversable,  and  when  not,  612,  618 
WAGES, 

assumpsit  lies  on,  101 

statement  of  inducement  m  declaration  on,  290 

Vol.  L  107 
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WAGER  OP  LAW, 

when  formerly  permitted  in  debt,  1 18 

now  abolished  by  3  &  4  W.  4,  c.  42,  s.  18,  114, 121, 125,  481, 717 

when  formerly  permitted  in  detinue,  125 
WAGES, 

when  may  declare  for,  generally,  348 

when  must  declare  specially,  ib.' 
WALES, 

plea  to  the  jurisdiction,  443 

courts  of  Great  Sessions  abolished,  ib. 
WAE, 

when  courts  ex  officio  take  notice  of,  214 
WARD,  (see  title  Guardian,) 

iseplication  to  plea,  justifying  taking  plaintiff  as,  609 
WAREHOUSEMAN  (see  title  Wfiarfinger.) 
WASTE,  EQUITABLE,  | 

bill  in  equity  for,  against  personal  representative  of  tenant  for  life,  70 
WARRANT  (see  titles  SAertjr*.     WHts.) 

case  the  remedy  for  caption  on  warrant  maliciously  obtained,  138 

sheriff's  not  necessary  to  allege  that  it  was  under  seal,  221 

justifying  under  (see  title  Writs.)  « 

WARRANTY, 

agent  not  liable  for  breach  of,  when,  84  *i 

actions  for  breach  of,  assumpsit,  102  i 

case  for  breach  of,  13,  384,  388 

how  to  declare  on,  355,  384,  388 

when  plaintiff  must  sue  specially  on,  385 

plea  to  action  on,  742 
WARRANTY  and  FINE, 

when  feme  covert  liable  to  be  sued  on,  58 
WASTE, 

under-lessee  when  liable  for,  50 

who  may  sue  for,  63, 66 

in  case  of  husband  and  wife,  74 

when  eiecutors  cannot  sue  for,  70,  715 

when  executors  can  be  sued  for,  70,  91, 71% 

remedies  for, 

1.  assumpsit,  102,  )41 

2.  covenant,  126,  141 

3.  case,  140,  141,  179 
how  to  declare  for,  22 
entry  to  view,  replication  as  to,   ^ 

WATER  AND  WATERCOURSE, 

assumpsit  for  use  of,  104 

remedy  for  injuries  to,  140 

when  trespass  and  when  case  lies  for  injurian  to,  128, 179 

ejectment  for,  how  to  be  brought,  189 

declaration  for  obstructing  361 

variance  in  stating  injury,  391 
WAIVER  OP  BAIL,  844 

of  one  action  for  another,  107  note* 
WAY,  RIGHT  OF, 

remedies  for  injuries  to,  142 

how  to  be  described  in  pleading,  381,  713,  714,  744 

declaration  for  disturbance  of,  how  framed,  383,  384 

not  repairing  of,  585, 384 

pleas  of  ri^t  of  way  must  be  pleaded,  505 

when  to  be  pleaded  by  metes  mi  bounds,  ib, 

pleas  in  bar  in  replevin  ,  of  right  of,  591 
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WAY,  RIGHT  OP— {continued.) 

replication  to  plea  of,  597,  618 

whed  the  replication  should  be  special,  630 

new  assignment  extra  vtam,  and  costs  upon,  637  to  639 
WEIGHTS  AND  MEASURES, 

courts  take  judicial  notice  of,  219 
WHARFINGER, 

when  he  nay  sue  on  a  contract,  7 

assumpsit  against,  102 

when  trover  lies  against,  155 
WHEREAS, 

when  demurrable  on  trespass,  256 

when  not  so  in  assumpsit,  ib. 
WINDOW  (see  title  Ancient  LighU.) 
WITNESS, 

remedy  against,  for  not  attending  trial,  139 

interested,  when  admissible,  720 
WORDS,  (see  title  Zander.) 

of  what  English  words  ex  officio  takes  notice,  229 
WORK  AND  LABOR, 

proof — ^inferiority  of  works,  4  Tyr.  43 

master  may  sue  for,  of  apprentice  enticed  away,  100 

assumpsit  lies  for,  100 

on  promises  to  perform,  102 

debt  lies  for,  109 

common  counts  for,  when  proper  or  not,  348,  349, 726 
WRITS  (see  title  Precipe.) 

amendment  of  when  allowed,  250 

date  of,  now  considered  the  commencement  of  action,  259, 260, 707 

seryice  of^  704,  &c. 

prescribed  forms  of,  ib 

alias  and  pluries  writs  into  different  countries,  729 

statement  of  date  of  first  writ  in  issue,  260,  707 

number  of  defendants  in,  249, 250, 729 

remedy  for  bjury  committed  under  color  of  legal  process,  181  to  186 

courts  take  judicial  notice  of  their  own  process,  219 

statement  of,  haying  been  issued  in  vacation,  when  bad,  218 

may  be  issued,  if  not  bailable,  before  cause  of  action  accrues,  453 

bow  to  be  described  since  uniformity  of  process  act,  2  W.  4,  c.  39,  249,  704,  dsc. 

bow  plaintiff  may  declare  on,  as  to  parties  to  action,  244  to  250 

variance  between  writ  and  count  not  pleadable,  450 
nor  proceedings  set  aside  for,  ib. 

what  consequence  of  variance,  ib.  730 

pleas  in  abatement  to,  450  to  454 

pleas  justifying  trespass  under,  how  framed,  534 

replications  thereto,  593,  594 

iiew  assignments  relating  to,  632 

provisions  of  2  W.  4f  c.  39,  respecting,  704,  6ec. 
WRIT  OF  ENTRY, 

when  it  must  be  resorted  to,  191 
WRIT  OP  ERROR, 

interest  allowed  on,  721 
WRIT  OF  FORMEDON, 

when  it  must  be  resorted  to,  ib. 
WRIT  OF  INQUIRY, 

execution  of,  before  sheriff,  717,  718 
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WRITTEN  INSTRUMENTS, 

amendment  of  statement  of,  at  nisi  prius,  319, 704,719 

to  take  case  out  of  statute  of  limitations,  708 

admission  of,  717,736 
WRONG-DOER, 

personal  representatiye  of,  when  liable  in  case  of  death  of,  30,  66,  70,  91,  715 
WRONGFUL  ACT, 

general  issue  under  Reg.  Gen.  Hil.  T.  4  W.  4,  only  puts  in  iaso*  the  wnmgfid 
act,  and  not  the  right,  1 54,  744 
WRONGFUL  SALE, 

when  sheriff  allowed  expenses  of,  161 
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